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Of Teftamentary Succeſſiont. 


HE general Refle&ions which 
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might be made here on the 
Fs Subje&t-Matter of Teſtamen- 
EDGRY tary Succeſſions, before we 

enter on the particular De- 
rail thereof, having been neceſſary, and 
more properly ſet down in another 


Place, it is not proper to repeat any of 


them here; and it is ſufficient to ad- 
vertiſe the Reader, that he may ſee on 
this Subje& what has been ſaid of it in 
the foregoing Preface a. 

Neither is it proper to repeat here 
what has been ſaid in the Preamble of 
the Second Book, to give an account 


4 See the ſaid Preface, n. 3. and the * 
V 0 Lo II. 


„ 


why we have thought it fitting to treat 
of the Succeſſion to Inteſtates before 


the Teſtamentary Succeſſions, although 


theſe are explained in the firſt Place! in 
the Roman Law. 


2577777 217 872% 7275 
11. I. 
Of Teſtaments. 


N the Roman Law, and in the 
II & Provinces of France, which are 
=s govern'd by the written Law, 
the Name of Teſtament, in the proper 
0” Signi- 
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The CIVIL LAW, &c. Book III. 


Signification of it, is applied only to 


Diſpoſitiens, which contain the Inſti- 
tution and Appointment of. an Heir or 
Executor; and all the other Diſpoſi- 
tions, in which there is no Heir or Exe- 
cutor named, are call'd Codicils, or Do- 
natiour made in proſpect of Death. 
According to this Diſtin&ion of Teſ- 
taments and Codicils, or Donations in 
proſpect of Death, there ought to be no 
Teſtaments at all in the Provinces which 
are governed by their Cuſtoms, but on- 
ly Codicils, or Donations in proſpect of 
Death; becauſe in the Cuſtoms there 
can be no other Heirs but thoſe of 
Blood, and they give only the Name of 
univerſal Legataries to the Perſons who 


Aucceed to all the Goods which one has 


power to diſpoſe of by Will. But ne- 
vertheleſs, they do give the Name of 
Teſtaments to Diſpoſitions made in 
view of Death, which contain only par- 
ticular Legacies: And with much more 
reaſon may we give the Name of Teſta- 
ments to the Diſpoſitions which name 
univerſal Legataries, ſeeing they are 
bound for the Charges in proportion to 
the Share which they have of the Goods, 
in the Tame manner as if they were 
Heirs or Executors, and that they may 
even have all the Goods in the Cuſtoms 
where the Teſtator is at Liberty to 
diſpoſe of all his Acqueſts, and of all 
his Moveables, it the Teſtator were a 
Perſon whoſe Eſtate conſiſted wholly 
of Goods of theſe two kinds, and who 
had no Eſtate of Inheritance which came 
to him by Deſcent from His Aneeſtewo— 
We make here this Remark, to ad- 
vertiſe the Reader, that we ſhall in the 
Sequel of this Work uſe the word Teſta- 
ment both in the one and the other of 
theſe two Senſes, which comprehend all 


the Diſpoſitions that are made in view 


of Death; but we ſhall do it in ſuch a 


only to what relates to Matters in which 
the Publick has an Intereſt, ſach as Mat> 
ters belonging to the Exchequer, Matters 
criminal, and others of the like nature 5: 
And altho it be true, that the Power of 
making a Teſtament being eſtabliſhed 
and re by the Lawswhich make 
one of the principal Parts of the uni- 
verſal Order of human Society, it may 
be ſaid in this Senſe that the Power of 


making a Teſtament is part of the pub- 


lick Law; yet the Nature of Teſta- 


ments is not thereby diſtinguiſhed from 
that of many other Matters, which are 
as much or more neceſſary in this Order 
of Society than Teſtaments ; ſuch as ſe- 
veral ſorts of Covenants, Guardiaaſhips, 
and others, the Uſe of which is eſtab- 
liſhed and regulated by the Laws. Thus 
Teſtaments are no more a part ofthe pub- 
lick Law, than Guardianſhips and other 
Matters; unleſs that any one ſhould 
think that it might be ſaid that Teſta- 
ments were in another Senſe part of the 
publick Law under the Raman Law, be- 
cauſe at firſtPeople were allowed to make 
their Teſtaments in the publick Aſſem- 
blies c. But it does not ſeem as if this 
were the Reaſon why it is ſaid in the 
Roman Law, that Teſtaments are part 
of the publick Law, becauſe there were 
other Ways of making one's Teſtament 
in private, even whilſt that other Way 


was in uſe. 


b See the xiyth Chap. of the Treatiſe of Laws. 


N. 27. , 
c Calatis comitiis. $. 1. Inſt. de teſt. ord. 


SECT. 1 
Of the Nature of Teſtaments, and 


their Kinds, 


manner, that it will be eaſy to diſtin- I is fit to acquaint the Reader, that Te/flamen:; 
guiſh in each Place whether it ought to I he will find nothing in this Section , 


be underſtood either barely of Diſpoſi- concerning that Kind of Teſtaments _ 


tions which contain the Inſtitution of which are called Mligraphe, that is, en- Teſtator”s 
an Executor, or only of the others. tirely written and ſigned with the Teſ- Hand. 


We have not inſerted in this Title 


that Rule of the Roman Law, That the 


Power of making a Teſtament, 1s part 


of the publick Law a. For beſides that 


in all the Cuſtoms. it is on the contrary 
receiv'd as the univerſal, and as it were 
publick Law, 'that no one can make a 
Teſtament, that is, an Inſtitution of an 
Heir or Executor; we aſcribe, properly 
ſpeaking, this Character of publick Law 


a Teſtamenti factio non privati, ſed publici juris 
eſt, J. 3. F. qui teſt. fac. poſſ; 


tator's Hand, without any Witneſſes. 
For altho they have been approved by a 


Novel of Theodoſius and Valentinian a, 
and that the Proof of the Teſtator's Will 

may be fully as authentick, or rather 
more, by his Writing, than by his De- 
claration before Witneſſes; yet ſince 
the Teſtaments written with the Teſta- 
tor's own Hand, without Witneſſes, are 
not of univerſal Uſage, and that they 
are not received in the Roman Law but 


4 Novy. 2. S. 1. de Teſtam. 
0 | with 


Teflaments 
of poor 
Country 
People, 


Teftaments 


among 


Childr en. 


Of Teſtaments. 


with the Teſtimony of ſeven Witueſſes, 


the Teſtator being diſpenſed wich there 
only from ſigning it with his own hand 5, 
we have not thought proper to ſet down 
here a Rule concerning the uſe of theſe 
Teſtaments without Witneſſes, contrary 
to the expreſs Proviſion of the Roman 
Law received in many Places. 

Neither ſhall we make any mention 
in this Section of the Teſtaments of 
poor Country People, which are called 
Teſtamenta Ruſticorum, in which the Laws 
diſpenſe with the exact Obſervance of 
the Formalities, as appears by the laſt 
Law Cod. de Teftam. For as the Privi- 
lege which that Law gives for theſe ſorts 
of Teſtaments, is only to diſpenſe with the 
numberof ſeven Witneſſes, in the Places 
where ſo many Perſons cannot be found, 
who know how to write their Names, 
and to make the number of five Witneſles 
ſufficient in this caſe ; ſo this Privilege 
ſeems altogether uſeleſs according to our 
Uſage in France, which requires the Pre- 
ſence of a Publick Notary with Witneſſes, 
and where it is not neceſſary that the Wit- 
neſſes be Perſons who can write. But 
there is ſeldom want of ſuch Witneſſes in 
a Place where there are Publick Notaries, 

There is likewiſe another kind of 
Teſtaments, which we have thought fit 
to leave out in this Section, which 1s 
that of Teſtaments among Children, 
that is to ſay, Diſpoſitions which a Fa- 
ther makes among his Children, whe- 
ther by way of Teſtament, or by way 
of Partition. This kind of Teſtaments 
is diſtinguiſhed from all the others for 
this reaſon, becauſe ſuch Wills were ſo 
favourable in the Roman Law, that in 
whatever manner a Father explained 
his Intention of dividing his Eſtate a- 
mong his Children, whether by a Teſ- 
tament begun and not finiſhed, fue 
cœptum, neque impletum Teſtamentum, or 
by a Letter, five per epiſtolam, or by any 


other Writing whatſoever, ve quocun- 


que alio modo ſcripture, quibuſcunque ver- 
bis vel indiciis inveniantur relifle ; this 
Will, altho ever ſo imperfe& and 
void of Form, was nevertheleſs to be 
executedc. This ſeems to proceed from 
the ſame Spirit of the Roman Law 
which gave Fathers ſuch an abſolute 
Authority over their Children, that 
at firſt they had power to diſinherit 
them without any cauſe, as has been ob- 
ſerved in another Place 4. Fhis Licence 
given to Fathers in making their Wills 


b J. 28. §. 1. C. de Teflam. | 

e V. I. 16. 21, & * ult. C. fam. erciſc. J. 21. S 1, 
C. de Teſtam. f 

d See the Preface to this Second Part, num, 7. 


Vol. II. 
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Tit. 1. Seck. 1. | 

among their Children, does not ſeem 
to be founded on the Favour of the 
Childrens Intereſt, ſince on the contra- 
ry it is the common Intereſt of the Chil- 
dren, that their Fathers ſhould preſerve 
the natural Equality among them. Thus 
the Conſideration of the Children is 
not a Motive that renders the Wills of 
Parents favourable, when they give 
greater Advantages to ſome of their 
Children than to the others. And if this 
Favour of the Children were to be con- 
{ſidered in the Difficulties that ariſe con- 
cerning Wills made by Fathers among 
their Children, it would help rather to 
annul them if they are defective in point 
of Form, than to 2 the want of For- 
malities, in order to make them valids 


when they deſtroy that Equality which 


is to preſerve Union among Brothers. 

This exceſſive Licence in the imper- 
fect Wills of Fathers among their Chil- 
dren was reſtrained by Juſtinian, who 
by his 18th Novel, c. 7. ordains, That 
they ſhould be ſigned either by the Fa- 
ther, or by the Children. And by his 
107th Novel he added, That the Father 
ſhould write with his own Hand the 
Date, the Names of his Children ; and 
that he ſhould likewiſe ſet down with 
his own Hand, at length, and not in 
Numbers, or Cyphers, the Portions 
which he ſhould regulate for every one- 
But altho it ſeems that all theſe Precau- 
tions ought to ſuffice to make theſe Tel- 
taments valid, even without Witneſles ; 
yet many Interpreters have been of 0- 
pinion that none of theſe Laws diſ- 
penſe with the Neceſſity cf Witneſſes. 
And he that is reckoned the moſt able 
of the ſaid Interpreters, being conſult- 
ed in a Queſtion concerning the Vali- 
dity of a Father's Teſtament among his 
Children, was of opinion, that the 
Number of Witneſſes was neceſlary ; 
and that all Teſtaments of Fathers a- 
mong their. Children without this For- 
mality, are null; and gives particular 
Anſwers to all the Laws above-men- 
tion'd, to ſhew that none of them diſ- 
penſe with this Formality. 

It is upon theſe Conſiderations, that 
altho the Uſe of theſe Teſtaments, or 
Partitions, among Children, is receiv'd 
in ſome Provinces, and that they are 
there approved of, altho they want the 
Formalities, yet ſeeing this is not an 
univerſal Uſage, we have not thought 
proper to lay it down here as a gene- 
ral Rule, that the imperfe& and unfor- 
med Will of a Father among his Chil- 
dren ought to ſubſiſt: For this would be 
a Law too uncertain and undetermin'd, 

B 2 ſince 
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ſince it would leave Fathers at liberty 
to diſpenſe with all ſorts of Formalities 
in their Teſtaments, ſo as that there 
could be no Teſtament ſo imperfe&, but 
what would be made valid in this man- 
ner, if we ſhould give to the Words of 
theſe Laws the indefinite Extent which 
they ſeem to have, and which does 
no ways agree with the Character of 
Plainneſs and Clearneſs, that is neceſſary 
to make Rules certain and fixed as they 
ought to be. So that it is to be wiſhed 
that there were, in relation to this Mat- 
ter, ſome fixed Rules, which mighteither 
ſubje& theſe T'eſtaments to the Formali- 
ties of others, or regulate the Formalities 
that cannot be diſpenſed with in them ; 
as has been done in the Cuſtoms of ſome 
Provinces, . which have regulated the 
Formalities of Partitions made by Fa- 
thers among their Children, In ſome 


Will of no other Perſon but the Teſtator. 

9. Two ſorts of Queſtions concerning Teſta- 
ments; what the Teſtator had power to 
do, and what he had a mind to do. 

to. One cannot inſtitute an Heir or Execu- 
tor ſo as that his Inſtitution ſhall begin, 

or ceaſeto be, after a certain time. 

11. The Teſtament hath its Effect by the 
Acceptance of the Heir or Executor. 

12. Divers kinds of Teftaments. 

13. Teſtaments of thoſe who are blind, deaf, 
or dumb. : 

14. Military Teftaments. 

15. Teſtaments in time of a Plague. 

16. Secret Teſtaments. 

17. Several Originals of one and the ſame 
Teſtament. 

18. The Teftament is common to all Parties 
that have an Intereſt under it. 


I. 


Teſtament is an Inſtitation or Ap- 1. Defini- 


Cuſtoms theſe Partitions are not re- a | 
pointment of an Heir or Execu- #” of 4 


ceived unleſs the Children have con- 


Teſtament. 


ſented to them; others require in ſuch 
Partitions the Preſence of a Publick 
Notary, and two Witneſſes, as in all o- 
ther Teſtaments ; it having been judg'd 


neceſſary, that an AA ſo ſerious, and of 


ſuch Importance, as a Teſtament amon 
Children, ſhould be made with as __ 
Application and Exactneſs as a Teſtament 
which calls Strangers to be Heirs or 
Executors ; but eſpecially when a Fa- 
ther will make unequal Partitions a- 
mong his Children, and when there is 
leſs Inconvenience in favouring the E- 
quality among Children, and in requi- 
ring in the Wills of Fathers Formalities 
that are eaſy, than to approve without 
d iſtinction the imperfe& and undigeſted 
Wills of Parents, which perhaps are 
only rude Draughts of what they 
proje& in their Imaginations, without 
coming to a final Reſolution therein, 
and which give oceaſion of Strife and 
Contention among the Children. 


The CONTENTS. 


1. Definition of a Teſtament. 
2. The bare naming of an Executor makes a 
Teſtament. 


3. The Teſtament implies the Diſpoſal of all 


the Goods. 

4. The Teſtament hath its Effect only by 
Death of the Teſtator. 

5. The Heir of Blood is Teftamentary-Heir, 
if he is inſtituted. 

6. The Teſtament ought to contain the Inſti- 
tution of an Heir or Executor. 

7. The Will of the Teſtator is in place of a 


awe 
8. The Teſtament ought to depend on the 


tor, made according to the Formalities 
preſcribed by Law ; whether that to- 
gether with the ſaid Inſtitution there 
be any other Diſpoſition, or that there 
be nothing in it befides the bare In- 


ſtitution a. 


a Quinque verbis poteſt (quis) facere teſtamen- 
tum; ut dicat Lucius Titius mihi heres eſto, J. 1. 
§. 3. ff. de hered. inſt, 

Teſtamentum eſt voluntatis noſtræ juſta ſenten- 
tia de eo quod quis poſt mortem ſuam fieri velit. J. 1. 
F qui teſt, fac. poſſ. 

It follows from the firſt of theſe Texts, that the 
eſſential part of a Teſtament is the Inſtitution of an 
Heir or Executor, ſeeing theſe Words, 1 will that ſuch 
a one be my Heir or Executor, make a Teſtament. 

The word Heir hath not altogether the ſame Sig- 
nification in the Law of England, that it hath-in the 
Civil Law. For by the Common Law of England, 
he is only Heir which ſucceedeth by Right of Blood; 
and a Man cannot, properly 1 be Heir to 
Goods and Chattels, but only to ſome Eſtate of 
Inheritance. Coke 1 Inſt. fol. 7. b. 237. 6, How- 
ever, ſeeing the Civil Law uſes the Word Heir 
promiſcuouſly in Teſtaments, as well as Deſcents, 
we are obliged, in ſpeaking of Teſtaments, to make 
uſe of the Word Heir, as well as that of Executor, 
for the better underſtanding of the Texts of the Ci- 
vil Law, which are quoted in the Notes upon the 
ſeveral Articles. But the Engliſh Reader will obſerve, 
that whenever the Word Heir is uſed in the matter 


of Teſtaments, it is to be underſtood only of the 5 


Teftamentary Heir, not of the Heir of . Blood. 

The Interpreters. are divided among themſelves 
upon this Queſtion, whether the Definition of a 
Teſtament, as it is ſet down in the ſecond Text here 

uoted, be ſo juſt and exact as a Definition ought to 

And many, even of thoſe of the greateſs 
Learning among them, undertake the Defence of it 
againſt thoſe who ſay it ii not exact. As to which 
we may ſay, that if the Authors of the Laws have 
not always in their Definitions, and in their Ex- 


' Preſſions, that Juſineſ and Exaftneſs which Logi- 


cians and Mathematicians have; it is but juſt that 


that Defect ſhould be ſupplied, in order to give to 


theLaws the natural Senſe which one clearly ſees their 


Intention dogs demand, But ſeeing we endeavour 
i N 


Of Teſtaments. 


in this Book to render every thing intelligible to e- 
very Reader, and to obſerve throughout the whole, 
as much as we are able, that Exattneſs ; we have 
Judged that, in order to give the juſt Idea of a Teſ- 
rament, and ſuch as may diſtinguiſh it from other 
Diſpoſurions made in proſpect of Death, we ought to 
Form the Definition of a Teſtament in the manner 
in which it is concerved in thi: Article. For where- 
as the other Diſpoſutions are only of a part of the 
Goods, it is eſſential to a Teſtament, that there be 
named in it an Heir or Executor, who is the univer- 
ſal Succeſſor. See the firſt Article of the firſt Se, 
Of Heirs and Executors in general. 

It is to be remarked on this Definition, that it 
does not agree with the Diſpoſitions which People 
may make of their Eſtates in the Cuſtoms. For, as 
has been obſerved in the Preamble of this Title, 
one cannot have other Heirs in the Cuſtoms but the 
Heirs of Blood, 


IL 


It follows from this Definition of a 
Teſtament, that it comprehends two eſ- 
ſential Characters neceſſary to be diſ- 
tinguiſn'd. One is, that it contains t 
Diſpoſal of all the Teſtator's Goods; 
and the other is, that it is a D (poſition 
made in view of Death, which may be 
revoked b. We ſhall explain in the two 


2. The bare 
naming of 
an Execu- 
tor makes 
a Teſia- 
ment, 


following Articles the Effects of theſe 


two Characters, and in what manner 
they are comprehended in the Definition 
explained in the firſt Article. 


b This is a Conſequence of the Definition of a 
Teſtament. See the two Articles which follow. 


III. 


3. The TIeſ: Since it is eſſential to a Teſtament, 
men , that it contain the Inſtitution to an 
Doha of Heir or Executor, and that the Heir or 
all:che Executor is univerſal Succeflor of all 
Goods, the Goods that are not particularly be- 

neathed, every Teſtament implies the 
Diſpoſal of all the Goods; whether it 
be that the whole is left to the Heirs or 
Executors, or that others are to have a 
ſhare with them : Which makes no Al- 
teration in the Nature of a Teſtament ; 
and all the different Diſpoſit ions that 
may happen to be in it, make only one 
Act, which contains a Declaration of 
the Teſtator's Will, as to the Diſpoſal 
of all the Goods which he ſhall happen 
to leave behind him c. 


c This is alſo a Conſequence of the Definition. 
See the 1ſt Art. of the 1ſt Set, Of Heirs and Exe- 


cutors in general, 
IV. 


4. TheTeſ. The Teſtament is a Diſpoſition made 
on occaſion of Death, that is, made in 
the view that the Perſon who diſpoſes 
of his Goods by Teſtament has of his 
own Death, and with deſign that his 
Diſpoſition ſhall not have its Effect till 
after his Death: for it is only by 

this Death that the Heir or Executor 


Ttament 
hath us 


Death of 
the Teſta- 
ror. 


Tit. I - Sect, I; 

has his right. From whence it follows, 
that the Teſtament having no effect till 
the Death of the Teſtator, he is al- 
ways at liberty to revoke it, and either 
to change it by making another, or to 
deſtroy it quite by ſuppreſſing it, with- 
out making another. Thus, when there 
happen to be ſeveral Tetaments of one 
and the ſame Perſon, it is always the 
laſt that ought to ſubſiſt, except in ſo 
far as this laſt Teſtament ſhould ratify 
and confirm the Diſpoſitions of the for- 
mer d. 


4 De eo quod quis poſt mortem ſuam fieri velit. 
I. 1. fe qui teſt, fac. poſſ. 

Prius teſtawentum rumpitur cum poſterius rite 
perfectum eſt, J. 2. /. de inj. rupt. irr. fact. teſt, 

Ambulatoria enim eſt yoluntas deſuncti uſque ad 
vite ſupremum exitum, 1. 17. F. de adim, vel 


trans}. leg. 
Altho this laſt Text does not, flrifily ſpeaking, 
relate to what is ſaid in this Article; yet never- 


theleſs it may be applied to it, 

See, touching the Nature of Diſpoſutions becauſe 
of Death, whot has been ſaid of that Matter in 
the Preamble of the Title of Donations, that have 
their eſfect in the Liſe· time of the Donor. 


F 


Altho the Teſtator name no other ;, 7he 
Heir or Executor, but the Perſon who Heir of 
ought to ſucceed to him, if he died in- Bled is 
teſtate; yet if he accepts the Inheri- „ 
tance or Succeſſion, he ſhall be Teſta- if 2 8 
mentary Heir, and bound in this Qua- inſtituted. 
lity to diſcharge the Legacies, and all 
the other Charges impoſed by the Teſ- 
tament e; for itis only by this Title that 
he enjoys a Succeſſion which the Teſ- 
tator might have left to others if he 


had pleaſed. 


e See the 19th Article of the 5th Section, and 
the Texts which are there quoted, 


VI. 


Diſpoſitions made in view of Death, 6. The 7 / 
which do not contain the Inſtitution of tamen 
an Heir or Executor, are not properly 9” 

3 . contain the 
Teſtaments, but Codicils or Donations tation 
becauſe of Death /. 


of an Heir 
or Execu- 
f Codicillis hæreditas neque dari, neque adimi tor. 
poteſt 3 ne confundat ir jus teſtamentorum & codi- 
cillorum. S. 2. inſt. de codicill. 


VII. 


It follows from the Liberty which the 5. The Will 
Laws give to Perſons to diſpoſe of their / the Te/- 
Effects by a Teſtament, that all the Wills zator is in 
of a Teſtator, whether it be in what 3 a 
relates to the Appointment of an Heir“ 
or Executor, or the other particular 
Diſpoſitions which he may have made, 


are in the place of Laws both to the 
Executor, 


K „ Epi wer enh  rmck Wo} ot? +, os, 
- 
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Executor, if he accepts of the Suc- 
ceſſion, and alſo to the Legataries, if 
they accept their Legacies g; but this 
is to be underſtood with this Reſerve, 
that the Teſtator has ordained nothing 
contrary to Law or good Manners h. 
For with reſpe& to the Teſtator, his 
Diſpoſitions have the Authority of the 
Law, which permits him to make them ; 
and as to thoſe who receive any Benefit 
by a Teſtament, their Acceptance of it 
engages them to the Charges, which 


it may contain, in the ſame manner as if 


they had treated with the Teſtator, he 
leaving to them his Eſtate upon the 
Conditions, and with the Charges, 
which he has explained, and they ac- 
cepting the Eſtate with thoſe Charges ; 
and in the ſame manner likewiſe as if 
they had treated with the Perſons to 
whom the Teſtator engages them i. 


g Verbis legis duodecim tabularum his, «ti legaſſit 
ſua rei ita jus eſto, latiſſima poteſtas tributa videtur, 
& hæredes inſtituendi, & legata, & libertates dandi, 
tutelas quoque conſtituendi. Sed id, interpretatione 
— eſt, vel legum, vel auctoritate jura 
conſtituentium. l. 120. ff. de verb. ſignif. inſt. de 
leg. falcid. 

Diſponat unuſquiſque ſuper ſuis, ut dignum eſt, 
& ſit * ejus voluntas. Nov. 22. c. 2. 

Nemo poteſt in ſuo teſtamento cavere, ne le- 
es in ſuo teſtamento locum habeant. J. 55. F de 
gat. 1. 

Teſtandi cauſa de pecunia ſua legibus certis fa - 
cultas eſt permiſſa: non autem juriſdictionis mutare 
formam vel juri publico derogare, cuiquam permiſ- 
ſum eſt. J. 13. F. de teſtam, 

Quæ facta lædunt pietatem, exiſtimationem, ve- 
recundiam noſtram, & ut generaliter dixerim con- 
tra bonos mores fiunt, nec facere nos poſſe creden- 
dum eſt. J. 15. F de condit. inſtit. 

This indefinite Liberty of Teſtators is naturally 
reſtrained within the Bounds of what is not contra- 
ry to Law, as is ſaid in the Article: And a Teſ- 
tator can ordain nothing that is contrary to the 
Diſpoſition and Spirit of any Law. Thus, he can- 
not prohibit his Heirs or Executors to make Parti- 
tion of his Eſtate. Thus, he cannot direct that a 
Subſtitution which he has made in his Teſtament, 
ſhould not be publiſhed and inrolled. Thus, he can- 
not deprive his Children of their Legitime, or 
Child's Part. | 

i Quaſi ex contractu debere intelligitur. $. 5. in 
fin. Inſt. de oblig. que quaſ. ex contr. naſc. Vi- 
detur impubes contrahere cum adiit hæreditatem. 
L. 3. in fin. ff. quibus ex cauſ. in poſſ. eatur. 

See, touching the Engagement of the Heir, or Ex- 
ecutor, the 8th Art. of the firſt Sect. of Heirs and 
Executors in general, 


VIII. 


8. The 7e. Since the Diſpoſitions of a Teſtament 
tament have their effect by the Will of the Teſ- 
== _ tator, which is in place of a Law; it is 
the will of only from this Will that they have their 
no other Force. And if a Teſtator, inſtead of 
Perſon but chafing and naming his Heir or Execu- 


the Teſta- tor himſelf, had ſaid in his Teſtament, 


46%. 


that his Will was, that ſuch a one ſhould 
be his Heir or Executor, whom a cer- 
tain Perſon, whom he ſhould name, 
ſhould chuſe and call to his Succeſſion ; 
this Inſtitution would be lame, and 
have no effect. For it would want the 
Character that is eflential to a Teſta- 


ment, of containing the proper Will 


of the Teſtator, and not that of ano- 
ther Perſon. And it would be even con- 
trary to Equity, that the Choice of an 
Heir or Executor ſhould depend on a- 
ny other Perſon than him who has the 
Right to diſpoſe of his Eſtate : ſeeing 
on one hand the Teſtator may be de- 
ceived by that Perſon who after his 
Death may abuſe in ſeveral reſpe&s the 
Confidence which the Teſtator has put 
in him; and on the other hand, he who 
ſhould happen to be choſe Heir, or Exe- 
cutor, would owe this Benefit leſs to 
the indefinite Will of the Teſtator, 
than to the Choice of him who had the 
Right to name the Heir or Executor /. 


I 1Illa Inftitutio quos Titius voluerit, ideo vitioſa 
eſt quod alieno arbitrio permiſſa eſt, Nam fatis 
conſtanter veteres decreverunt, teſtamentorum jura 
ipſa per ſe firma eſſe oportere ; non ex alieno arbi- 
trio pendere, J. 32. f. de hared. inſtit. See the 25th 
Art, of the 5th Sect, of this Title, and the Remark 
that is there made on it. 


J Altho we have endeavour'd thro- 
out the whole of this Book to confine 
our ſelves to the Rules and Remarks 
that ſeemed neceſlary, and to abſtain 
from every thing that is only matter of 
Curioſity ; yet we cannot forbear to 
remark here, that there is among the 
Laws of Sain a Rule directly contrary 
to that which is explained in this Arti- 
cle. For there it is permitted to every 
one to name a Perſon to whom he gives 
power to make his Teſtament for him, 
and to diſpoſe of his Goods after his 
Death, and to chuſe for him ſuch Heirs 
or Executors as he ſhall think fit. And 
whatſoever is ordered by this Perſon 
who is commiſhoned to make the Teſ- 
tament, whom they call Cometido a fa- 
zer teſtamento, is obſerved in the ſame 
manner as if the Deceaſed had ordained 


it; excepting only that he cannot name 


himſelf Heir or Executor, nor diſinherit 
the Children or other Deſcendants of 
that Perſon whoſe Teſtament he makes, 
nor ſubſtitute to them by any manner 
of Subſtitution, nor name a Teſtator to 
them, unleſs he has expreſs Power from 
the Deceaſed ſo to do. V. la ley 31. de 


Toro, aad the Additions to the Laws of Al- 


phonſus IX. Part the 6th, Title of Teſta- 
ments, 
IX. It 


0 Teltaments; 


| IX, - 


It follows from the Rules explained 
in the foregoing Articles, that there are 
only two ſorts of Queſtions that can ariſe 
from the Diſpoſitions of a Teſtament, 
when it is made according to Form, and 
oughtto ſubſiſt, One is of thoſe where 
the Queſtion is to know whether the 
70 do, and Diſpoſition of the Teſtator has nothing 
whar he in it that is contrary to Law; and the 
had amind gther is of thoſe where the Matter in 
a queſtion is to know what has been the 
Teſtator's Intention. For it is his In- 
tention that ought to ſerve as a Rule, 
if it is not contrary to Law n. 


9. Two 
forts of 
Queſtions 
concern- 
ang Teſta- 
ments: 
What the 
Teſtator 
had power 


m. Toties ſecundùm yoluntatem teſtatoris facere 
compelliturſ( hæres) quoties contra legem nihil ſit fu- 
turum. J. 37. ff. de cond. & dem. 

See, touching the Difficulties in the Interpretation 
of Teſtaments, the vith Section, and the others 


which follow, 
* Þ 


Since the Heir or Executor, that 1s 
named in a Teſtament, ought to be uni- 
3 verſal Succeſſor to all the Goods, and 
Erecuto, All the Charges of the Deceaſed, a Teſ- 
fo, as that tator cannot inſtitute an Heir or Exe- 
his Inſtitu- cutor in Terms which limit the Inſt itu- 
tion ſhall tion, either not to take place but with- 
begin, or : 1 , 

in a certain time after the Teſtator's 


ceaſe to be 
e Death, or to ceaſe to have effect after 


lain time, à certain time which he has preſcribed ; 
ſo as that in the firſt Caſe the Succeſ- 
ſion ſhould be without any Heir or Exe- 
cutor during all that time; and that in 
the ſecond Caſe there ſhould be no Heir 
or Executor after the time limited 1s 
expired. For it is eſſential to the Qua- 
lity of Heir or Executor, that he take 
the place of the Deceaſed aftery his 
Death; and that the Succeſſion do not 
remain vacant, and without a Maſter, 
who may proſecute the Rights, and ac- 
quit the Charges of it. But altho this 
Diſpoſition ſhould have no effect, yet 
the Teſtament which contains it would 
not be null for this ſingle Defect, and the 
Heir or Executor would be reputed ſuch 
from the time of the Teſtator's Death, 
and for all the time to come, as much 
as if the Inſtitution had not been limit- 


ed in this manner 7. 


10. One 
cannot in- 
ſtitute an 


n Hæreditas ex die, vel ad diem, non rectè datur ; 
ſed vitio temporis ſublato, manet inſtitutio, J. 34. 
fe de hered, inſt. 

It is not the ſame thing with reſpect to bare Le- 
gacies and Legacies in Truſt, which may begin to be 
due, or ceaſe, at a certain Day. For in this there 
is no manner of Inconvenience; the Right to the 
Thing bequeathed remaining with the Heir or Exe- 
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cutor, whilſt the Legatary has it not, and revuer- 
ting to him when the Legatary ceaſes to have it, 

This Rule is not contrary to that other, which per- 
mts the Ieſtator to charge an Heir or Executor to 
deliuer over the Succeſſion after a certain Time to 
another Perſon, who ſucceeds in his place by a fidu- 
ciary Bequeſt, which we ſhall treat of in its proper 
Place, For the Succeſſion does not by this means re- 
main vacant : And beſides, this Heir or Executor, 
who reſtores the Inheritance, continues nevertheleſs 
to be Heir or Executor, and to be bound for the 
Charges, againſt which the Succeſſor ought to in- 
demmify him. See the viiith Article of the the firſt 
Section of Subſtitutions, | 


XI. 


Altho the Nature of the Teſtament, 11. 74s 
and its Validity, conſiſts in this, that Tefamen: 
it contains the Will of the Teſtator, and bath Hs ef- 
that it is by this Will that it ought to 47. 52 7 
have its effect; yet it hath its effect on- of the Pai 
ly when the Heir or Executor, accept- or Execu- 
ing of this Quality, engages himſelf ber. 
thereby to all the Diſpoſitions of the 
Teſtator, and to all the Charges of the 


Inheritance o. 


o Chm ſemel adita eſt hæreditas, omnis defuncti \ 
voluntas rata conſtituitur. J. 55. S. ad Senat. Trebell. 
See the viith Article. 


XII. 


There are Teſtaments of divers kinds, | 

4 N . 12. Di- 

and which are diſtinguiſhed, not by that ve lind, 

which is eſſential to their Nature, of Teſta- 

which is the Inſtitution of an Heir or Vn. 

Executor common to all Teſtaments, 

but by the different Formalities which 

the Laws have eſtabliſhed for the Uſe 

of Perſons, who have a mind to diſpoſe 

of their, Eſtares, according as theſe For- 

malities may agree either to the Qua- 

lity of the Perſon, or to the Circum- 

ſtances of the Condition in which he is, 

as will appear by the following Arti- 


cles p. 


See the following Articles. 


XIII. 


As to what concerns the Perſons of „ ... ba. 
the Teſtators, we may make one prime W of 
Diſtinction of Teſtaments, which may thoſe who 
be made by thoſe whom ſome Infirmi- re bind, 
ties render incapable of certain Ways 2 o 
in which others may make their Teſta- “ 
ments. Thus, Perſons who are blind, 
deaf; or dumb, can make their Teſta- 
ments only with ſuch Formalities as 
they are capable of, as ſhall be explain- 


cd in the following Section . 


See the viith, viiizh, ixth, xth, and xith Ar- 
ticles of the follcwing Section, and the Remarks on 


them, 
XIV. 
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14. Mili» The ſame Conſideration of the Dif- 

tary Ie ference in Teſtators, furniſhes us with 

baments. another Diſtinction of Teſtaments that 
are made by Officers in the Army, and 
Soldiers, that are actually engaged in 
their military Functions, and taken up 
in ſuch a manner that it were not poſſi- 
ble for them to obſerve the Formalities 
which the Law preſcribes in Teſtaments. 
For the Law diſpenſes with theſe For- 
malities in Perſons who are in this Con- 
dition, that it is impoſſible for them to 
obſerve them, and facilitate their Diſ- 
poſitions, as ſhall be explained in the 
third Section r. 


r See the xyth Article of the third Section. 
XV. 


15. Tea. The ſame Conſideration of the Con- 
ments in junctures in which Teſtators cannot ob- 


time of a ſerve the Formalities neceſſary to a 


Plague. Teſtament, has induced the Lawgivers 
to diſpenſe with thoſe that are obliged 
to make their Teſtaments in a time of 
Plague, from obſerving therein rigorouſ- 
ly all the Formalities which they have 
preſcribed, We ſhall explain in the 
third Section the Temperament which 
they allow of whenever this Caſe hap- 
pens g. 


s See the xvith Article of the third Section. 
XVI. 
\ 


16. Secret Seeing a Teſtator may reaſonably wiſh 

Teffa® that his Will may be kept ſecret till after 

menti* . his Death, he may make a private and 
ſecret Teſtament in the manner that ſhall 
be explained in the third Section t. 


t See the xviith Article of the third Section. 


XVII. 


17. Seve- In what manner ſoever a Teſtament 
ral - js made, the Teſtator may, if he pleaſes, 
_y make only one original Teſtament, or 
the ſame make two or more Originals, for the 
Teftament. ſurer Preſervation of his Will, depoſi- 
ting them in different Places, or keep- 
ing one Original in his own Cuſtody, 
and depoſiting another in the hands of 


ſome other Perſon 7. 


« Unum teſtamentum pluribus exemplis 8 


nare quis poteſt. Idque interdum neceſſarium eſt. 


Fortè ſi navigaturus & ſecum ferre, & relinquere ju- 
diciorum ſuorum teſtationem velit. J. 24. F. qui 
zeſt. fac. poſſ. See the ixth Article of the ſeyenth 
Section. 


XVII. 


Seeing a Teſtament is a Title that 18. 2. 


belongs in common to the Heirs or Exe- Fa eau 
| 0mMmon 
cutors, to the Legatees, to the Perſons , Par- 


who are ſubſtituted, or other Perſons , ;3.: 


who have Intereſt in any of the Diſpo- have an 
ſitions thereof; every one of thoſe who Iatereſt 
may have any Intereſt under it, has a r it. 
Right to have this Title in his Cuſtody. 

But ſince they all cannot have the origi- 

nal Teſtament, every Perſon that has 

an Jntereſt in it, may get a Copy of it 
written in due Form, and figned by the 
publick Officer that has the Cuſtody of 

the Original; and ſuch a Copy will 

ſerve in place of the Original x. 


x Tabularum teſtamenti inftrumentum non eſt 
unius hominis, hoc eſt hæredis, ſed univerſorum 
quibus quid illic adſcriptum eſt. J. 2. . teflam, quem 
aper. inſpic. & deſcr. 6.7 


_— 


SECT. IL 


Who may make 4 Teſtament, and who 
is capable of being Heir or Execu- 
tor, or a Legatary. 


— 


= HERE are two Things to be 
conſidered in a Teſtament, in or- 
der to know its Validity, and what Ef- 
fect it may have. One is, to know whe- 
ther the Perſon that has made the Teſta- 
ment had power to make one ; and whe- 
ther the Perſons, in favour of whom the 
Teſtator has diſpoſed of his Goods, are 
capable of receiving what isgiven them : 
And this ſhall be the Subject- matter of 
this Section. The other is, to know if 
the Teſtament is made according to 
Form ; which ſhall be explained in the 
following Section a. 

It is to be obſerved on the Subject- 
matter of this Section, that beſides the 
Cauſes of Incapacity of receiving a Be- 
nefit by a Teſtament, which are here 
explained, we have in Fance two Rules 
which annul the Diſpoſitions of ſome 
Perſons made in favour of others, to 
whom it 1s prohibited to give any thing. 
One is of the Ordinance of Hancis J. 
in the Year 1539. Art. 13 1. and of H- 
ry II. in the Year 1549, Art. 2. which 
annuls all Donations, whether by Teſ- 
tament, or otherwiſe, that may be made 


a Si quæramus an valeat teſtamentum, impri- 
mis animadvertere debemus, an is qui fecerit teſta- 
mentum, habuerit teſtamenti factionem: deinie i 
habuerit, requiremus an ſecundùm regulas juris 


teſtatus ſit, J. 4. fe qui reſt, fac. poſſe 


by 


/ Teſtaments. 


by Minors to their Tutors, Curators, 
Guardians, and other Adminiſtrators, 
during their Adminiſtration, or to other 


Perſons for. their behoof. And the 
other is that of ſome Cuſtoms which for- 
bid the Diſpoſitions made by the Wife 
in favour of her Husband, or by the 
Husband in favour of his Wife; which 
ſome Cuſtoms reſtrain to the Diſpoſi- 
tions of the Wife in favour of her Huſ- 
band, and do not prohibit thoſe of the 
Husband in favour of his Wife. 

It may alſo be proper to obſerve, in 
relation to the Capacity of making a 
Will, that there are ſome Cuſtoms where 
a married Woman is not allowed to make 
her Will, unleſs it be with the Permiſ- 
ſion of her Husband, or that ſhe had 
this Power given her by the Contract of 
Marriage. 

We muſt remark here, with reſpect to 
the Incapacity of making a Will, that 
we have not ſet down in this Section a 
Rule of the Roman Law; which ſome 
Reader perhaps may find fault with, and 
therefore we have thought fit to give 
the reaſon why we have omitted it. It 
is that Rule which dire&s, that Perſons 
who doubt of their State and Condition 
may not make a Willþ: From which 
Rule Soldiers were excepted c, who had 

wer to make their Will notwithſtand- 
ing this Doubt. 'Thus he who was un- 
certain whether he was under his Fa- 
ther's Power, or emancipated, could 
not make a Teſtament d, becauſe a Son 
that was fti!l in his Father's Family 
could not make a Will. 

We have judg'd it proper not to inſert 
this Rule here: For in all appearance 
there can never happen any Caſe where 
it can be put in practice; and whenever 
there is a Teſtament, it is natural to 


preſume that he who made it, did not 


doubt of his having power to make it ; 
and one would not ſtart the 5 
to know whether he was in this Doubt, 
or not. But even altho we ſhould ſup- 
poſe that a Teſtator had ſome Reaſon to 
doubt of his Condition, and that he was 
really uncertain of it; would this Reaſon 


alone be ſuſſicient to hinder him from 


making his Will? Thus, for example, 
if we bp oſe that a young Man of the 
Age of eke Lears compleat, being 
out of his own Country, and not know - 
ing preciſely the Day of his Birth, ſnould 
happen to fall ſick, and ſhould make a 
Teſtament, being uncertain whether 


b L 15. ff de teſt, mit 
C J. II, Of ; 0 F. cod. 


d l. 9. F de jur. codicil. 
Vo L. II. 
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he was of ſufficient Age to make a Will, 
or not; but ſtill thinking it better to 
make a Teſtament, that may be valid, if - 
it ſhould appear that he had the Age 
that was neceſſary, than to omit makin 
one, becauſe that the Teſtament which 
he ſhould make, would be null, if it ap- 
peared that he was not of the ge that 
is required; would it be ſaid of ſuch a 
Teſtament, that it ought to be annulled, 
becauſe the Teſtator was ignorant of 2 
Fact, which, if he had known it, would 
have added nothing either to his Age, 
or to his Experience? But would ever 
any one think of demanding whether 
this young Man knew his own Age? 
And if any one ſhould ſtart this Doubt, 
which would appear very odd, would 
it not be ſufficient that this Teſtator 
had really the Age and Power requiſite 
for — a Teſtament, to make it va- 
lid in theſe Circumſtances 2 To which 
we may add, that fince this Rule did 
not take in the Caſe of Soldiers, we 
may infer from thence that even the Au- 
thors of it did not look upon it to be a 
Rule of the Law of Nature: For in 
that Caſe it would not have been juſt to 
diſpenſe with the Obſervance of it, 
even in Soldiers. But the Law of Na- 
ture demands that Trath ſhould always 
have its Effect, and that he who has 
acquired a Right ſhould not be depri- 
ved of it, under pretext that he doubts 
whether his Right be ſecure. This Ef- 
fect ot Truth has been found ſo juſt, 
even by the Authors of the Niceties in 
the Roman Law, that we ſee in a Law, 
that he who being his own Maſter, and 
free from his Father's Authority, and by 
that means capable of inheriting an E- 
ſtate that had fallen to him, might in- 
herit it, altho he not only doubted of 
his being his own Maſter, but was falſly 
rſuaded of the contrary, thinking him- 
elf ſtill to be under his Father's Power e. 
Thus they were convinced that Truth 
ought to ſupply not only a Doubt, but 
even an Error of this kind, 5 


e See J. 21. f de cond. & dem. a 
The CONTENTS. 


1. Thoſe who are under no Incapacity may 
make a Will. 

2. Males under fourteen, and Females un- 
1 twelve Tears of Age, cannot make a 

F4 A «380 

3. Sons who are ſtill under their Fathers 
Authority, cannot make a Will. 

4. Mad Men cannot make a Teſtament, ex- 
cept in a lucid Interval. | 


C 5. Ola 


10 


5, Old Men, fick and infirm Perſons, may 
F A nf” 

6. A Prodigal cannot make a Teſtament. 
7. He who is both Deaf and Dumb cannot 
male a Vill. 2 
8. If he knows how to urite, be may make 
à Teſtament. Sect boy , 
9. The Deaf Man, who can ſpeak, may 

make a Will. 


to. Dumb Perſons, who are not deaf, may 


make a Mil, if they know how to write. 
11. Blind Perſons may make a Teſtament- 
12. Strangers cannot make a Teſtament. 
13+ A Monk may make a Will before his 


. Profeſſion. 


14. Perſons condemu'd to death cannot make 


1. Thoſe 
rho are 
rnder no 
Incapacity 
may make 
a ill. 


2, Males 
under 14, 
and Fes 
males un- 
der 12 
Zears of 


a Teſtament. 
15. Baſtards may make a Teſtament. | 
16. Difference between the Incapacity of Fo- 
" reigners, of Condemned Perſons, aud that 
, others. 2 

17. The Ful jell- matter of the following 
Articles. | 

13. Difference between the Incapacity of ma- 

Ling a Will, and that of receiving bene- 
It by one. 

19. Perſons incapable of making a Teſta- 
ment, but capable of receiving benefit by 
one. 

20. Perſoas incapable both of the one and 
the other. 

21. Baſtards capable of receiving benefit by 

à Teſtament. 

22. Children which. are not born. 

23. Children which are not conceived. 

24. One may inſtitute an Heir or Executor 
without ' naming him expreſfly, deſigning 
him oui by ſore diſtinguiſhing Quality. 

25. The Heir or Executor may be a Perſon 

 naknown to the Teſtator. 

26. The In/titntion null by reaſon of the Un- 
certainty of the Heir or Executor. 

27. Perſoas unworthy cannot receive any be- 


nefit by a Teſtament. 


I. 


10 know who are the Perſons that 
have the power of making a Teſ- 
tament, or receiving any Benefit by one, 
it is neceſſary to know whom the Law 
has render'd incapable. thereof: For 
whoever is under no Incapacity, is ca- 
pable both of the one and the other 7. 


a Si quæramus an valeat teſtamentum. imprimis 
animadyertere debemus an is qui fecerit teſtamentum 
habuerit teſtamenti factionem. J. 4. . qui teſt, fac. 


bl. 
II. 


The Cauſes which render Perſons in- 
capable of making a Will, proceed from 
ſome one of thoſe Qualities which have 
been explained in the Title of Perſons ; 
ſach as the Qualities of Unripeneſs of 


The CIVIL LAW, Sc. Book III. 


Age, of being a Forei er, being under Age, can- 


Sentence of Death, and others. Thus we 
may reckon, as the firſt Cauſe of Inca- 
pacity of making a Teſtament, the want 
of that Age which is called in the Ro- 
man Law Pubertas, that is, 14 Years 
compleat in Males, and 12 Years com- 
pleat in Females: For thoſe that have 
not accompliſhed this Age cannot make 
a Will}, And altho even one that 
had made his Teſtament before he had 
attained fourteen Years of Age, ſhould 
not die till a long time after, ſo that it 
might be ſaid, that being of Age ſuffi- 
cient, and capable of making a Teſta- 
ment, he had approved of that which 
he had made when he was under Age 
by not altering it; yet this Teſtament 
being null in its Origin, would not be 
made valid by this Circumſtance c. 


b Teſtamentum facere non poſſunt impuberes 
quia nullum eorum animi judicium eſt. S. I. int. 
quib. non eſt perm. fac. teſtam. 

It ſeems to have been a Doubt heretofore in the 
Roman Law, whether Eunuchs could make a Will, 
becauſe they could never attain to a true Puberty : 
And they were allowed to make a Will only at the 
Age of eighteen Years, Spadones eo tempore teſta- 
mentum facere poſſunt quo plerique pubeſcunt; id 
eſt, anno decimo oftayo. Paulus 3, Sent. 4. 2. 
But the Emperor Conſtantine allowed them to make 
their Wills at the ſame time that others did. Eu- 
nuchis liceat facere teſtamentum, componere poſtre- 
mas exemplo omnium yoluntates, conſcribere co- 
dicillos, ſalva teſtamentorum obſervantia. J. 5. Cod. 
qui teſt, fac. poſſ. 

A qua ætate teſtamentum vel maſculi vel fœminæ 
facere poſſunt, videamus. Verius in maſculis qui- 
dem quartum decimum annum ſpectandum: ink 
minis verò duodecimum completum. Utrum autem 
exceſſiſſe debeat quis quartum decimum annum ut teſ- 
tamentum faccre poſſit, an ſufficit compleſſe? propone 
aliquem Kalendis Januariis natum, teſtamentum ipſa 
natali ſuo feciſſe, quarto decimo anno, an valeat teſta- 
mentum ? Dico valere. Plus arbitror, etiam ſi pridie 
Kalendarum fecerit, poſt ſextam horam noctis, valere 
teſtamentum. Jam enim compleſſe videtur annum 
quartum decimum, ut Marciano videtur. J. 5, F. qui 
teſt. fac. poſſe v. I. I, f. de manumiſſ. 

c Si filius familias aut pupillus tabulas teſtamenti 
fecerit, ſignaverit, ſecundum eas bonorum poſſeſ- 
ſio dari non poteſt. Licet filius familias ſui juris, 
aut pupillus pubes factus deceſſerit. Quia nullæ ſunt 
tabulæ teſtamenti, quas is fecerit, qui teſtamenti fa. 
ciendi facultatem non habuerit. l. 19. F. qui teſtam. 


Fac. poſſe 


J We have ſaid in the Article, that it 
is neceſſary to have this Age complete, 
annum completum, as is ſaid in the ſecond 
of the Texts quoted here : But the 
Wordsfollowing raiſe a Difficulty which 
we ought not to paſs over in ſilence : 
For altho the natural Senſe of theſe 
Words, fourteen Years complete, ſeems to 
require that the laſt Moment of the 
fourteenth Year ſhould be expired, ſince 
it is only at that Moment that it 1s ac- 
compliſhed, yet what follows inthe 3 

a aw 


N 


Teſtaments. 

Law . to be contrary to it. For 
theſe Words, utrum exceſſilſe debeat, an 
ſulficit compleſſe, and the reſt that follows, 
pürporting that the Teſtament is good, 
if it is made on the Birth-Day, or even 
on the Eve thereof, intimate ſufficiently 
that the Year is held for accompliſhed 
before the laſt Moment of it is expired, 
in what manner ſoever we underſtand 
the Eve of\the Birth. For that may be 
underſtood two Ways: The one 1s, 1n 
counting the Eve of the Birth-Day ac- 
cording to the Computation of the Days 
of the Year; ſo that in the Caſe of one 
born the 1ſt Day of January, which is the 


Caſe of this Law, the Eve of the Birth- 


Day would be the laſt Day of December. 
The other Way is, in taking for the 
Eve of the Birth-Day the four and twen- 
ty Hours which precede the Moment of 
the ſaid Birth. 

It ſeems to be the firſt of theſe two 
Ways, to which this Law determines 
the Eve of the Birth-Day, fince it ſup- 
poſes a Teſtament made in the Morn- 
ing of the ſaid Eve, without diſtinguiſh- 
ing at what Hour the Teſtator was born. 
So that ſince, according to the Roman 
Uſage, the Day begins at Midnight a, 
it ſeems, that according to this Rule, 
a Teſtament might be good, altho it 
ſhould precede the Moment of the Teſ- 
tator's Birth more than four and twenty 
Hours. For if we ſuppoſe, according 
to this Law, that the Birth-Day is the 
Firſt of Fanuary, and that the Eve of 
the ſaid Day begins from the Midnighr 
of the foregoing Day, that is, at Mid- 
night between the zoth and 3 1ſt of De- 
cember ; and that the Teſtator, born in 
the Afternoon of the Firſt of January, 
makes his Will in the Morning of the 
31ſt of December; it would ſeem that, 


according to the Terms of this Law, 


this Teſtament ought to be good, altho 
it preceded more than a whole Day the 
Moment of the Teſtator's Birth, ſince 
it would be true that ir had been made 
on the Eve of the ſaid Birth. But this 
ſeems neither to be regular, nor confor- 
mable to our Uſage; as ſhall be ſhewn 
hereafter. 

It may be obſerved, with reſpect to 
this way of holding the Year for ac- 
compliſhed in the beginning of the laſt 
Day, thar it was not ſo in all ſorts of 
Caſes: For not only Preſcriptions re- 
quire the entire Accompliſhment of the 
Year, as has been ſaid in its Place; but 
even as to the Age which excuſes one 
from being Tutor, it is neceſſary that 


a . 1.8. F. de fers. 
Vo L. II. 


Tit. 1. Sed. 2. 
the laſt Moment of the laſt Year ſhould 
be expired þ. In relation to which it 
may be ſaid, that there would be as 


much or more Reaſon for excuſing one 
from being Tutor in the laſt Day of his 


ſeventieth Year, as for granting leave to 


one to make a Teſtament on the laſt 
Day of his fourteenth Year. And as to 
what concerns the full Age for making 
a Teſtament, it ſeems that the Senſe of 
this Word, of a Tear complete, is under- 
ſtood according to our Uſage of a Year 
expired, eſpecially in the Cuſtoms: For 
thoſe which fix the Age for making a 
Will, require the Years to be accom- 
pliſhed, altho thoſe which mention any 
thing of the Matter, do none of them 
almoſt allow of the making of a Will 
before the Age of twenty Years in Sons, 
and eighteen in Daughters, even as to 
what other Eſtate they may have befides 
what has come to them by Deſcent ; 
and as to what Eſtate they have inheri- 
ted by Deſcent, they require five and 
twenty Years. So that the Spirit of 
theſe Cuſtoms is not to favour a Diſpen- 
ſation in point of Time : And likewiſe 
they do not inſinuate, as this Law does, 
that the Year ſhould be held for accom- 
pliſhed at the beginning of the laſt Day, 
and much leſs the Eve of it. There- 
fore we have reſtrained our felves in the 
Article, ſaying that it is neceſſary that 
the Age ſhould be accompliſh'd, that is, 
that they ſhould have the Age which 
the Law requires: For this Expreſſion 
might be accommodated even to thoſe 
Uſages, which ſhould only demand that 
the laſt ny ſhould be begun, taking it 


in the Senſe of theſe Words of the ſe- 


cond of the Texts quoted on this Ar- 
ticle, Utrum exceſſiſſe debeat, an ſufficit 
compleſſe. The Difficulty which has en- 
gaged us to make this Remark might be 
placed among the Number of thoſe 
which may require ſome Regulation. 


b Exceſliſſe oportet 70 annos, J. 2. ff de excuſ. 
l. un, Cod. qui ætat. 

[ Altho by the Law of England Males after 14 
Years compieat, and Females afier 12, may make 
a Teſtament of their Goods and Chattels ; yet it is 
provided by the Statutes of the Realm, that no 
Perſon, whether Male or Female, ſhall have power 
to make a Teſtament of any Mannors, Lands, Tene« 
ments, or other Rereditaments, within the Age of 


21 Years, Stat. 34 Hen. 8. cap. 5. $. 14. ] 
III. 


I'T 


Sons who are ſtill under their Fathers 3. Son- 
Power and Authority, not having been who are 
emancipated, cannot make a Teſta- Hill under 


ment d, unleſs it be to diſpoſe of thoſe 


their Fa- 
thers Au- 


ſorts thority 
4 Qui in poteſtate parentis eſt, teſtamenti faci- cannot 


endi jus non habet. J. 6, fe qui zeft. fac. poſſ. 
| C 2 


mals 4 
Nemo Will. 


FE” 


ſorts of Peculiar Goods of which they 
are wholly and ſolely Maſters, and 


which we have ſpoke of in its. proper 
place e, | 


Nemo ex lege quam nuper promulgavimus in re- 
bus que parentibus acquiri non poſſunt, exiſtimet 
aliquid eſſe innovandum, aut permiſſum eſſe filiis fa- 
milias cujuscumque 14 vel ſexus teſtamenta fa- 
cere, ſive ſine patris conſenſu bona poſſideant ſe- 
cundum noſtræ legis diſtinctionem, ſive cum eorum 
voluntate. J. penult. C. qui teſt. face poſſe 

e Omnes omnino 2 quaſi caſtrenſia peculia 
habere ex legibus conceſſum eſt, habeant licentiam 
in 1 ultima voluntate condere. l. ult. 
C. eod. 

This Rule, with the Exception for theſe Peculiar 
Goods, is obſerved in ſome Cuſtoms. 

See, touching theſe Peculiar Goods, and touching 
Emancipation, what has been ſaid thereof in the 
Preamble of the iid Section, How Fathers ſucceed, 
and in the iid Article of the ſame Section. 

Altho it may ſeem that this Rule, which renders 
Sons who are ſtill under the Paternal Power, un- 
capable of making a Teſtament, was in the Roman 
Law a Conſequence of this, that the Son who was 
ſtill under his Father*s Juriſdiction could acquire 
nothing but what belonged immediately to his Fa- 
ther, excepting thoſe Peculiar Goods which are men- 
tioned in the Article *; yet it appears by the ſecond 
Text cited on this Article, that Juſtinian, who gave 


to Sons living ſtill under the Fathers Power, the 


Property of the Goods which they might happen to 
acquire, leaving only to the Fathers the Uſufrutt of 
them, did not grant to them however the Power to 
diſpoſe of any other Goods by Teſtament, beſides 
thoſe Peculiums ; Which ſhews us that the Empe- 
ror Juſtinian was of opinion, that the Liberty of 
diſpoſing of the ſaid Peculiar Goods was not ſo much 
an Effect of the Right of Property, as of the Merit 
of the Son, who having rendered himſelf worthy 
of fuch an Acquiſition, had likewiſe the Privilege 
to diſpoſe thereof. And as for the other Goods, he 
could not become capable of diſpoſing of them, but 


by Emancipation. 
* Filius familias teſtamentum facere non poteſt, 


quia nihil ſuum habet, ut de eo teſtari poſſit. Sed 
Divus Auguſtus Marcus conſtituit ut filius familias 
miles, de eo peculio quod in caftris acquiſivit teſta- 
mentum facere poſſit. Ulpian, tit. 20. §. 10. 

In England, a Son, altho ſtill living under his 
Father's Power and Juriſdiftion, may make a Will, 
and thereby diſpoſe of his Perſonal Eſtate, if he is 

| paſs fourteen Years of age. Swinburn of Teſta- 
ments, Part. 2. Sect. 23. ] 


1 


4. Mad. Thoſe who are in a State of Mad- 
men can- neſs cannot make a Teſtament, unleſs 
not makea jt be that they have Intervals of Rea- 
Tefamen, ſon, which may ſuffice for ſuch a Diſpo- 


except in a . 
ents © tion, and that the Teſtament be be- 


val, gun and accompliſhed, in all its Forma- 
lities, in an Interval where the uſe of 
Reaſon has been perfectly free f. 


F In eo qui teſtatur, ejus temporis quo teſtamen- 
tum facit, Integritas mentis, non corporis ſanitas 
exigenda eſt, I. 2. ff. qui reſt. fac. poſſ. | 

Furioſum in ſuis judiciis ultimum condere elogium 
poſſe, licet ab antiquis dubitabatur, tamen & retro 
principibus, & nobis placuit, Nunc autem hoc de- 
cidendum eſt, quod ſimili modo antiquos animos 


movit: Si cœpto teſtamento furor eum invaſit. 


Sancimus itaque tale teſtamentum hominis qui in ipſo 
actu teſtamenti adverſa valetudine tentus eſt, pro 
nihilo eſſe: Si vero voluerit in dilucidis intervallis 
aliquod condere teſtamentum, vel ultimam volunta- 
tem, & hoc ſana mente inceperit facere & conſum- 
maverit, nullo tali morbo interyeniente, ſtare teſta- 


mentum, five quamcunque ultimam voluntatem 


cenſemus: fi & alia omnia acceſſerint que in hujuſ- 
modi actibus legitima obſervatio requirit. & 9. C. 
qui teſt, fac. 111 5. 1. inſt. quib. non eſt perm. ſac. 


teſt. 
V. 


The Infirmities of old Age, and Diſ- 5 


eaſes which do not take away the Uſe 
of Reaſon, are no hinderance to thoſe 
who are in that Condition to make 
their Will g. 


g Senium quidem ætatis, vel ægritudinem corpo- 
ris ſinceritatem mentis tenentibus teſtamenti factio- 


nem certum eſt non auferre. I. 3. C. qui teſt. 


fac. poſſe 


In eo quiteſtatur, ejus temporis quo teſtamentum 
facit, integritas mentis non corporis ſanitas exigenda 


eſt. J. 2. F. eod. 
There are ſome Cuſloms where Diſpoſitions made 


in view of Death are null, if the Perſons who have 
made them have not ſurvived three Months after 
making the ſaid Diſpoſitions, See the Preface to 
this ſecond Part, num, vii. 


VI. 


Prodigals who are interdicted, being 
incapable of adminiſtring their Goods 


during their Life, are likewiſe incapa- Teftamenr. 


ble of diſpoſing of them in view 0 
Death. For the ſame Cauſe which de- 
ſerves the Puniſhment of Interdiction, 
deſerves likewiſe that of the Incapacity 


of making a Teſtament. And whether 


we conſider the bad uſe that a Prodigal 


who is interdicted, may make of the 


Liberty to make a Will, or the Conſe- 
quence of puniſhing him for his bad 
Conduct by depriving him of this Li- 
berty, altho he might even make a good 


uſe of it, it is for the Intereſt of pri- 


vate Families, and alſo of the Publick, 
that a Perſon of ſo bad a Conduct as a 
Prodigal that is interdicted, ſhould not 
have power to make a Will h. 


h Is cui lege bonis interdictum eſt, teſtamentum 
facere non poteſt, Et ſi fecerit, ipſo jure non va- 
let. Quod tamen interdictione vetuſtius habuerit 
teſtamentum, hoc valebit. I. 18. . qui teſt. fac. 
poſſ. S. 2. inſt. quib. non eſt perm, fac. teſt. 

[ As the Interdiction of Prodigals is not in uſe 
in England, ſo we have no ſuch Incapacity of 
making a Teſtament, as this of a Prodigal. Swin- 
burn of Teſtaments, Part. 2. . 23+] 


J With reſpe& to this Matter of a 
Prodigal's Teſtament, we may diſtin- 
guiſh between that which he makes af- 
ter his Interdiction, and that which he 
may have made before. And the Em- 
peror Leon, in his 39th Novel, makes even 


a Diſtinction of the Teſtaments which 
Prodi- 
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J Teſtaments, 


Prodigals make after their Interdiction, 
approving thoſe which are reaſonable, 
and rejecting the others. But beſides that 
the Novels of the Emperor Leon ate not 
receiv'd in France, this Diſtinction ſerves 
only to raiſe Law-Suits: And it is 
eaſier and more equitable to annul with- 
out diſtinction every Teſtament made by 
a Prodigal after his Interdiction. But as 


to the Teſtament made before the Inter- 


diction, there is greater difficulty to 
know if it ought to ſubſiſt. And altho 
the Queſtion be decided by the Texts 
cited on this Article, which determine 


that this Teſtament ſhould have its Ef- 


fect; yet it will not be amiſs to conſi- 
derſome Inconveniencies that may fol- 
low from this Rule, Foras it is certain 
that Prodigals are interdicted only for 
their bad Conduct, which has preceded 
the Interdiction, and that it is becauſe 
of this bad Conduct that they are inca- 
pable of making a Teſtament ; ſo the 
ſame Reaſon which requires that the 
Teſtament made after the Interdiction 
ſhould be annulled, ſeems likewiſe to 
demand that the Teſtament made before 
the Interdiction ſhould alſo be annulled. 
For it is natural to preſume, that ſince 
a Prodigal never thinks of making a 
Teſtament, unleſs he is put upon it by 
other Perſons; ſo he would not have 
made his Will but by the Influence of 
his Accomplices in his Debaucheries, 
and in their Favour. And it might 
likewiſe happen, that a Teſtament 
which ought to be altered becauſe of 
the Changes ſthat may have happened in 
the Family of the Prodigal after his In- 
terdiction, could not nevertheleſs be 
reformed, becauſe the Prodigal after his 
Interdiction being incapable of making 
a Will, he could not make any new Diſ- 


politions. 
VII. 
He who is both deaf and dumb, 
whether from his Birth or otherwiſe, 


7. He who 
is both 


deaf and and who can neither write or read, be- 


not make OY ) 
«Will. his Will, is incapable of making a Teſ- 
tament. But if one, who during the 
time that he was neither deaf nor * 
had made a Teſtament in due Form, 
happens afterwards to fall under theſe 
two Infirmities, altho this Accident 
renders him incapable of confirming 
his Will, or altering it if he would, yer 
the Teſtament which he had made in the 
time that he was capable of doing it, 
would ſtill ſubſiſt i. | 

i Surdus, mutus teſtamentum facere non poſſunt. 


Sed ſi quis poſt N. . factum valetudine, au 


ing incapable of giving any Sign of 


Tit. 1. Sect. 2. 13 


quolibet alio caſu mutus, aut ſurdus eſſe cœperit, ra- 
tum nihilominus permanet teſtamentum. J. 6. S. 1. 
F. qui teſt. fac. poſſe | 

Sancimus ſi quis utroque morbo ſimul loboret, id 
eſt, ut neque audire, neque loqui poſſit, & hoc ex 
ipſa natura habeat, neque teſtamentum facere, ne- 
que codicillos, neque fidei commiſſum relinquere, 
neque mortis cauſa donationem celebrate conceda- 
tur. J. 10. C. qui teſt. fac. poſſ. 

It appears from the firſt of theſe tus Texts, that 
by the antient Law he who was only deaf with. 
out being dumb, and he who was only. dumb with- 
out being deaf, could not make a Teſtament, Be- 
cauſe he that was deaf could not hear the Perſons 
whoſe Preſence was neceſſary to the making of his 
Teſtament, and he that was dumb could not ex- 
plain his Intention to the Witneſſes. But they might 
make a Teftament if they obtained leave from the 
Prince. V. I. 7. cod. See the three following Ar- 


ticles. | 
VIII. 


He who not having been born both 8. / 5- 
deaf and dumb, ſhould become fo by hem how 
ſome Accident after having learned to e 
write, might make his Teſtament : For e n 
he might explain his Will, by writing Teſtament. 
it himſelf, and obſerving in it the For- 
malities which ſhall be explained in the 
third Section /. 


I Surdus, mutus teſtamentum facere non poſſunt. 
J. 6. §. 1. . qui teſt. fac. poſſe Ubi autem & hu- 
juſmodi vitii non naturalis ſive maſculo ſive fœmi- 
nz accidet calamitas, ſed, morbus poſtea ſuperve- 
niens & yocem abſtulit, & aurem concluſit; ft po- 
namus hujuſmodi perſonam literas ſcientem, omnia 
quæ priori interdiximus, hæc ei ſua manu ſcribenti 


permittimus, J. 10. C. qui teſt, fac. poſſe, See the 
xviith and xxth Articles of the iiid Section, and the 


Remark on the xvüth Article. 


IX. 


Thoſe who are only deaf without 9. The 
being dumb, as if their Deatneſs hap- deaf Mar 
pened only after they had acquired the may Fo | 
Uſe of Speech, may make a Teſtament : =_w ** 
For they are capable of explaining their yr}. 
Intentions; and much more, if they 
know how to write m. 

m In eo cui morbus poſtea ſuperveniens auditum 
tantummodo abſtulit, nec dubitari poteſt quin poſſit 
omnia ſine aliquo obſtaculo facere. J. 10. C. que 
zeſt. fac. poſſ. See the xxth Article of the iid Sec- 
tion, and the Remark on the xviith Article of the 
ſame Section. 

X. 


Dumb Perſons, altho they are ſo from io. Dam 
their Birth, yet ,if they are not deaf, Perſons 
and know how to write, ſince they are who are 
ps. | , . : not deaf 
able to explain their Will, they are ca- ,,, nate 
pable of making a Teſtament. But if a wit, if 
they cannot write, not being able to they know 


explain themſelves but very imperfect- #9 *9 


Write. 


ly and by Signs, they have not the li- 
berty of making a Teſtament x. 
» Sin vero aures quidem apertæ ſint, & vocem 


. recipientes, lingua autem ejus penitus prepedita, li- 


cet a veteribus auctoribus ſæpius de hoc variatum eſt, 
| attamen 
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; attamen ſi hunc peritum litterarum eſſe proponanms, 

1 nihil prohibet eum ſeribentem, hæt omnia facere, 

ive naturaliter, ſive interventum morbi hu- 

10 infortunſum ei acceſſert. Nallo diſcrithine 

neque in maſculis, neque in fceminis in omni 

iſta conſtitutione ſervando. J. 10. C. qai teſt. fac, 

poſſ. See the xviith and xxth Articles of the ind 
Section. | 


XI. 


11. Blind perſons that are blind, whether they 
__ be ſuch from their Birth or otherwiſe, 
makea may make their Teſtament, obſerving 
Teflament. therein the Formalities which ſhall be 
explained in the third Section o. 
0 See the xxth Article of the iiid Section. 


XII. 


12. Straw Strangers, who are called Aliens and 


gers can- : 
50 make Foreigners, cannot make a Teſtament, 


Teſlament, Or other Diſpoſition in view of Death p. 


p See the xith Article of the iid Section of Per- 
ſons, the ixth Article of the iid Section of Heirs and 
Executors in general, and the other Articles which 
are there tited. 

We muſt except from this Rule the Caſe which has 
been obſerved on the iiid Article of the ivih Seftion 
of Heirs and Executors in general. 

* the Law of England, an Alien that is a Sub- 
ject to a Prince who is in league and Amity with 
the King of Great Britain, may trade and traffick, 

and ſell, maintain perſonal Actions, and may 
diſpoſe of his Goods and Chattels by Will. But no 
Man can have any Pr of Lands in England 
before he be a free izefi ; for whatſoever is 
purchafed by an Alien, is forfeited to the King. 
Coke 1. Inft. fol. 129. Cowel's Inſt, Book 2. tit. 1. 


Sect. ult.] 
XIII. 
13. 4 Profeſſed Monks are incapable of ma- 


. Monk may king a Teſtament after they have taken 


— / upo n'em the Vows. But they may make 


his Profeſ. their Will at any time before they rake 


ſion. the Vows, even altho they wear the 


religions Habit, during the time of 
their Probation or Noviciat ; and their 
Teſtament will have its Efte& as ſoon as 
they have made their ſolemn Profeſſion. 
For it is conſidered as a civil Death; 
which ſtripping them of all their Goods, 
has the ſame effect, with reſpect to their 
_ Teſtament, as a natural Death g. 


| q See the xiiith Article of the iid Seftion of Per- 
ſons, thexth Article of the iid Section of Heirs and 
Exerutors in general, and the other Articles whith 
are there ® 
By the antient Law of England, the Profeſ- 
ſion of Religion, or Entry into a religious Order, 
was accounted a Ciyil Death, and did work a 
Diſability in the Perſon that was profeſſed, to 
uire the Property in any temporal Goods, or 
to diſpoſe of them, as much as if he had been 
naturally dead. But my Lord Coke, in his 1/ 
Inſt. fol, 122% b. fays, that this P rofeſſion muft 
be made in ſome Houſe of Religion within the 


Realm, which may be certified by the Ordina- 


ry ; becauſe, of foreign Profeſſions the common 
Law taketh no Knowledge. So that according to 


* 5, 
1 


W, &:. Book III. 


this Doctrine, we ean have no ſuch Ineapaeity how 
in England, there being no religious Houſes within 
the Realm where a Profeſſion can be made, And 

it cannot but ſeem ſtrange, that in England 
we ſhould allow a Capacity in Perſons to inherit, 


and make Wills, who have by a moſt ſolemn Vow 


renounced and diveſted themſelves of all Right and 
Property in temporal Goods; and who, by the 
Laws of all other Countries, are deemed incapable, 
by reaſon of their ſaid Profellion, of making Wills, 
or inheriting to others. 


XIV. 
| 14. Perſon: 
Perſons condemned to Death, or to e. 
other Puniſhments which import Civil t Death 
Death, and Confiſcation of Goods, can- £4»? 


. make 4 
not make a Teſtament. And this State Tefament: 


annulls even the Teſtament which they 
may have made before their Condemna- 
tion, and before they committed the 
Crime ry. But if he who having ap- 
pealed from his Condemnation, and ha- 
ving made afterwards his Teſtament, 
happens to die before the Appeal has 
been determined, this Teſtament, or a- 
ny other which he had made before his 
Condemnation, would have its effect. 


For in Criminal Matters the Appeal ex- 


tinguiſhes the Sentence. And ſeeing af- 
ter the Death of the Party accuſed 
there can be no further Condemnaticn, 
his Condition remains the ſame that it 
was before he was condemned s. But 
we muſt except from this Rule thoſe 
who are condemned for, or accuſed of 
thoſe ſorts of Crimes which may be pro- 
ſecuted after the Death of the Criminal: 
For in theſe Caſes the Validity of the 
Teſtament depends on the Event of the 
Accuſation t. 

ry Si cui aqua & ignt interdictum fit, ejus nec illud 
teſtamentum valet quod ante fecit, nec id quod 
poſtea fecerit. I. 8. $. 1. F. qui teſt. fac. poſſ. l. 1. 
S. 2. ff. de leg. 3. l. 6. S. 8. ff. de in. rupt. 

s Si quis poſt accuſationem in cuſtodia fuerit de- 
functus indemnatus, teſtamentum ejus valebit. J. g. 


Fe qui teſt. fac. poſſ. I. 1. §. 3. F. de leg. 3. 


Si quis in capitali crimine damnatus appellaverit, 
& medio tempore, pendente appellatione, fecerit 
teſtamentum, & ita deceſſerit, valet ejus teſtamen- 
tum. J. 13. 5. 2. F. qui teſt. far, poſſ. 

Proyocationis remedio condemnationis extinguitur 
pronunciatio. J. 1. $. ul. f. ad Senat. Turpill, 

t Ex judiciorum publicorum admiſſis non alias 
tranſeunt adverſus hæredes poenz bonorum ademp- 
tionis, quam fi lis conteſtata & condemnatio fuerit 
ſecuta, exrepto repetendarum majeſlatis judicio, 
que etiam mortuis reis tum quibus nihil actum eſt 
adhuc exerceri placuit, ut bona eorum fiſco vindi- 
centur. Ex quo quis aliquod ex his cauſis crimen 
contraxit, nihil ex bonis ſuis alienare, aut manumit- 
tere eum poſſe. I. 20. F. de accuſ. ex inſcript. See 


the xith Article of the iid Section of Heirs and Exe- 


cutors in general, and the other Articles which 
are there quoted. 


: XV. 
The Incapacity of Baſtards is limited 5,54 


? tards ma 
to exclude them only from ſucceeding „ , * 


to Teſtament, 
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Of Teſtaments. 


to Inteſtates ; and does not hinder them 
from diſpoſing of their Effects by a Teſ- 
tament . 


1 See the viiith Article of the iid Section of Heirs 
and Executors in general, and the Articles there 


cited, 
XVI. 


16. Difſe: There is this Difference to be remark- 
rence le. ed among the ſeveral Incapacities which 
exween the ye have juſt now explained, that the 
FR Incapacity under which Foreigners are, 
ers, of con. and that of Perſons condemned to 
demned Death, do not only annull the Teſta- 
Perſons, ments of thoſe who are under either of 
7 theſe two Incapacities at the time that 
they make their Teſtament ; but if they 

ſhall happen to him who had made his 
Teſtament when he was under no Inca- 

pacity, and if he chances to be under 

cither the one or the other of theſe two 
Incapacities at the time of his Death, his 
Teſtament will be annulled. For all 

thoſe who die in this State can have no 

Heirs or Executors. But the other In- 
capacities which may happen to a Teſ- 

tator after that he has made his Teſta- 

ment, altho they ſhould continue to the 
moment of his Death ; yet they make 

no change in his Teſtament. Thus 
Profeſſion in Religion, after a Teſta- 

ment, is a kind of Civil Death ; but 

which is ſo far from annulling the Teſ- 

tament, as the Incapacity of a con- 
demned Perſon does, that it has the 

quite contrary effect, to confirm it, and 

to lay the Succeſſion open, and to call 

thereto the Perſon that is named Heir 

or Executor. Thus Madneſs, and the 

other Infirmities which happen to a Teſ- 

tator after his Teſtament, and which 

render him incapable of making a new 

one, fix his Will to what it was at the 

laſt moment that he had the free uſe 


of it x. 


x Si cui aqua & igni interdictum fit, nec illud 
teſtamentum valet quod ante fecit, nec id quod poſ- 
tea fecerit. J. 8. S. 1. ff. qui teſt, fac. poſſ. J. 1. 5. 
2. ff. de legat. 3. l. 6. §. 8, . de injuſt. rupt. irr. 


J It is in the Senſe of the Rule ex- 
plained in the Beginning of this Arti- 
cle, that we ought to underſtand that 
other vulgar Rule, which ſays, that a 
Teſtament which was valid in the be- 
ginning, becomes null, if afterwards 
things happen to be in ſuch a condition, 
that if the Teſtament were then made, 
it would be of no force. Ouæ in eam 
cauſam pervenerunt, a qua incipere non po- 
teram, pro non ſcriptis habentur, I. 3. H. ult. F. 
de his que pro non ſcript, Ouia in eum caſum 
res pervenit a quo incipere non poteſt. I. 19. F. 


Tit. 1. Sect. 2. 


ad leg. Aquil. But this laſt Rule, if it 
were applied without diſtinction, would 
miſlead us often: For it frequently hap- 
pens, that an Act ſubſiſts, altho he who 
made it afterwards falls into a State in 
which he could not make it. Thus a 
Marriage is not annull'd by the Husband 
or Wite's becoming mad ; nor a Contract 
of Sale, altho the Seller is afterwards in- 
terdicted as a Prodigal. And it is the 
ſame thing with reſpe& to Teſtaments in 
the other Caſes explain'd in this Article. 
And it is likewiſe ſaid in another Rule, 
that it is no new thing for that which 
has once been valid not to ceaſe to be 
ſo, altho the Caſe happens that one is 
in ſuch a Condition, that if he did it 
at that time it would be invalid. Non 
eſt novum, ut qua ſemel utiliter conſtitute 
Junt, durent, licet ille caſus extiterit a quo 
initium capere non potuerunt. J. 85.F. 1. ff. 
de reg. jur. 


XVII. 


We have explained in the foregoing 17. The 
Articles what relates to the Capacity /#6jef# 
or Incapacity of making a Will ; and it per- 4 
now remains that we ſhould enquire 2 
who are the Perſons that may be named cles. * 
Heirs or Executors, or receive any Be- 
nefit by a Teſtament: Which depends 
on knowing who are the Perſons that 
have not this Right; for beſides them, 
all others have it. And there are two 
ſorts of Perſons who have it not ; thoſe 
who are incapable, and thoſe who are 


unworthy of it). 
See the Articles which follow, 


XVIII. 


The Incapacities of making a Will, 18. Diſt 


and thoſe of receiving Benefit by one, ee 75 
ween the 


are not the ſame ; for there are Perſons „ aer 
incapable of making a Teſtament, who of mating 
are not incapable of receiving Benefit aWill, and 


by one. But there is no Perſon who is /t of re- 
capable of making a Will, who is not 9p Ag 


likewiſe capable of receiving Benefit by e. 
a Will. And there are ſome who are 
incapable both of the one and the o- 
ther, as we ſhall ſee by the following 


Articles 2. 


x Ses the following Articles, 

We may remark on what is ſaid in this Article, 
that all thoſe who are incapable of making a Teſta- 
ment, are likewiſe incapable of receiving any Be- 
nefit under a Teſtament, that altho all Strangers 
are incapable of receiving any Benefit by a Teſta- 
ment, yet it may happen that a Stranger may be 
capable of making a Teſtament in the caſe that has 
been obſerved on the iiid Article of the ivth Section 
of Heirs and Executors in general, But this Caſe 
does not hinder the Rule from being true in gene- 

T T K 


16 The CIVIL LAW, Sc. Book III. 


ral; for that Stranger cannot make a Teſtament but 
by virtue of a Diſpenſation which ſuſpends his In- 
capacity, but does not make it to ceaſe totally. 
XIX; 
19. Per- Perſons who have not the Age requi- 
ſons inca- red for making a Will, Madmen, thoſe 
— 4 , Who are both deaf and dumb from their 
Teftament, Birth, Prodigals that are interdicted, 
but capable and thoſe whom ſome Infirmity renders 
of recei- uncapable of making a Teſtament, are 
Foy 5-0 not for that incapable of being named 
* Heirs, or Executors, or of receiving 
any other Advantage by a Teſtament. 
For altho they may be incapable of a- 
lienating their Goods, and diſpoſing of 
them, yet nothing hinders them from 
being capable of acquiring and poſſeſſing 
oods a. . | 
See the viith Article of the iid Section of 
Heirs and Exetutors in general. 


XX. 


20. Per- Foreigners, profeſſed Monks, and 
fo err? Perſons condemned to Death, are inca- 
7 he one Pable of receiving Benefit by a Teſta- 
and the o- ment, whilſt they remain under theſe 
ther. Incapacities, as has been explained in 
its Place 6. | 
b See the ixth, xth, and xith Articles of the iid 
Section of Heirs and Executors in general, and the 
other Articles there cited. 


. 


21. Pa: Altho Baſtards are incapable of ſuc- 


2% a ceeding to Inteſtates, yet they may be 


able fre- . 
L inſticuted Heirs or Executors, and may 
neſit by a receive any other Benefit by a Teſta- 


Teſtament. ment, except in ſome Caſes which are 
explained in their proper Places c. 
c See the viiith Article of the iid Section of Heirs 


and Executors in general, and the Articles there 
quoted, and the Remarks on that Viiith Article. 


XXII. 


22. Chil Children who are not yet born may 
dren which ho inſtituted Heirs or Executors, in a 
3, Teſtament, not only by their Fathers 
orne | 

| and Mothers, but by any other Perſon, 
and even by Strangers. They are like- 
wiſe capable of receiving Legacies, or 

any other Benefit by a Teſtament d. 
A See the xiiith Article of the iid Section of 

Heirs and Executors in general. 


XXIII. 


23. Chil- We muſt reckon among the number 
den which of thoſe who are capable of receiving 
4 Benefit by a Teſtament, Children which 
concery e are not as yet conceived, and who ſhall 
be born. For not only may the Parents 
of thoſe Children inſtitute them Heirs 


. 


or Executors, or ſubſtitute them to o- 
thers; but every other Perſon that is 
capable of making a Will, may name 
for his Succeſſor a Child which ſhall be 
born of the Marriage of ſuch Perſons 
whom he is deſirous to gratify in this 
manner, altho he is no ways related to 
the ſaid Perſons. And this Inſtitution 
will have its effect, if at the time of 
the Teſtator's Death there is a Child 
conceived of this Marriage, altho it is 
born only after the ſaid Deathe. And 
one may likewiſe ſubſtitute Children 
which ſhall be born only a great many 
Years after the Death of the Perſon 
who makes the ſaid Diſpoſition f. 

e Poſthumus alienus recte hæres inſtituitur. 7:/?, 
de bonor, poſi. See the xiiith Article of the iid Sec- 
tion of Heirs and Executors in general, 

Such an Inſtitution would be as it were condis 
tional, in caſe the ſaid Child ſhould be conteid d at 
the 1ime of the leſia or's Death. 

4 is very uſual in favour of Contracts of Mar- 
riage, to make ſuch inſlitutions of Children which 
ſhall be born of the faid Marriage, or to give ſome 
Advantages io the Males, or to the eldeſt Children, 
who ſhail be born of the ſaid Marriages. 

See the iiid Title of the vth Book. 


XXIV. 


It is not neceſſary tor the inſtituting 24. On. 
of an Heir or Executor, that he be na- may in/ti- 
med by his Name in the Teſtament , % 4 

5 . - Heir or 

for the Inſtitution will have its effect, p,,.,... 
it he is deſigned by his Quality, or withour | 
with ſuch Circumſtances as may diſtin- naming 
guiſh him, and make him ſo well known, im ex- 
that there can be no doubt of the Inſti- 22 
tution's being in his Favour. As if the 4; * 
Teſtator had named for his Heir or Ex- by ome 
ecutor, a Biſhop, a Firſt Preſident, an 4/in- 
Attorney General, the Dean of a Chap- Ci 
ter, or ſome other Perſon who may be Wai. 
diſtinguiſhed, and marked out preciſely 
by ſome particular Quality in a certain 
Place g. 

£ Si quis nomen hxredis quidem non dixerit, ſed 
:ndubitabili ſigno eum demonſtraverit, quod pene 
nihil a nomine diſtat, non tamen eo quod contume- 
liæ cauſa ſolet addi, valet inſtitutio. J. 9. 5. 8, V. de 
hered, inſtit. 


T What is ſaid in this Text of an In- 
ſtitution which ſhould be made in Terms 
reproachful to the Heir or Executor, to 
deſcribe him by that Diſtin&ion, has 
not been ſet down in the Article. For 
beſides that in all appearance it never 
happens, at leaſt among us, that a Teſ- 
tator ſhould be willing to affront his 


Heir, or Executor, at the ſame time 


that he leaves him his Eſtate ; it might 
ſo fall out, that a Father juſtly irritated 
againſt his Son becauſe of his diſorderly 
Life, and yet not being willing, or 

even 
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25. The 
Heir. or 
Executor 
may be 4 
Per ſon un- 
known to 
the Ieſta- 
fore 


26. The 
Inſtitution 
null, by 
reaſon of 


0 Teſtaments, 


even not able, to diſinherit him, but be- 
ing only deſirous to ſhew the juſt occaſion 
he has had in his L ife- time to be diſſa- 
tisfied with this Son, and to make him 
ſenſible of his Anger in order to bring 
him back to his Duty, ſhould declare 
in his Teſtament, that altho his Son 
had render'd himſelf unworthy of his 
Succeſſion by his diſorderly Life, yet 
for all that he names him his Heir or 
Executor : And this Diſpoſition would 
not be null. But if the Heir or Exe- 
cutor, not being Son to the Teſtator, 
was inſtituted with ſome reproachful 
or 1njurious Expreſſion or Deſcription, 
it is by the Circumſtances, that we 
ought to judge whether ſuch an Inſti- 
tution may have any Cauſe which ought 
to make it to ſubſiſt, the Heir or Exe- 
cutor being willing »to accept of the 
Succeſſion, or whether the Inſtitution is 
ſo far contrary to Reaſon and good 
Manners, that it ought to be annulled. 
* Illa inſtitutio valet, filius meus impiiſſimus ma- 
le de me meritus hæres eſto, Pure enim heres in- 
ſtituitur cum maledicto, & omnes ejuſmodi inſtitutio- 
nes receptæ ſunt, J. 48. Sect. 1. ff. de hared. inſt. 


XXV. 


One may likewiſe name for his Heir 
or Executor an unknown Perſon, pro- 
vided that the Teſtator, who perhaps 
has never ſeen the ſaid Heir or Execu- 
tor, points out his Perſon by ſuch Cir- 
cumſtances as may make him eaſily 
known : As, if it is the Son of one of 
his Brothers, or other near Relation, 
whom he had never ſeen becauſe of a 
long Abſence ; or even a Stranger diſ- 
tinguiſhed by ſome Mark, ſuch as ſome 
particular Favour which the Teſtator 
may have received from him, and which 


'the Author of this Kindneſs was un- 
known tothim, yet this Circumſtance may 
afterwards make him eaſily known h. 

h Extraneum, etiam penitus ignotum, hæredem 
quis inſtituere poteſt. I. 11. C. de hered. inſt. ii quos 


numquam teſtator vidit hæredes inſtitui poſſunt. 


Veluti ſi fratris filios peregrinantes, ignorans qui eſ- 
ſent, hæredes inftituerit. Ignorantia enim teftan- 
tis inutilem inſtitutionem non facit. S. ult. inſt. 


eod, v. l. 46. F. eod. 
See the following Article. 


XXVI. 


If the Teſtatorin naming of his Heir 
or Executor,ſhould expreſs himſelf in ſuch 
an obſcure and equivocal manner, that it 
were not poſſible to know whom he in- 


the Uncer- tended to name for his Heir or Executor, 


tainty of 


the Heir or IT | y l 
Executor. tut ion can have its effect, it would re- 


it being impoſſible that ſuch an Inſti- 
Vol. II. 


he hy vcr in ſuch a manner, that altho 


Tit. 1. Sect. 2. 


ma in null. Thus, for example, if there 
were two Perſons of the ſame Name, 
who were equally Friends to the Teſ- 
tator, and he ſhould name one of them 
to be his Heir or Executor, but in ſuch 
a manner that it were not poſſible to 
diſtinguiſh which of the two he meant, 
this Uncertainty would exclude both 
the one and the other from the Succeſ- 
ſion : For it could not be ſaid that both 
thoſe Perſons ſhould be Heirs or Execu- 
tors, ſince the Teſtator intended only 
one of them; and it could not be ſaid 
of any one of the two that he was the 


Perſon whom the Te had made 
choice of. Thus, in this Caſe, if it were 
poſſible that ifrould happen, it would be 


juſter to leave the Succeſſion to the next 
of kin, than to hazard the giving of it 
to one of the two whom the JTeſtator 
was not willing to have for his Succeſ- 
ſor; and this Event ought to be imputed 
to the Teſtator's want of Exactneſs. 


# Quoties non apparet quis hæres inſtitutus ſit, in- 
ſtitutio non valet. Quippe evenire poteſt, ſi teſta- 
tor complures amicos eodem nomine habeat ; & ad 
deſignationem nominis fingulari nomine utatur: niſi 
ex aliis apertiſſimis 1 fuerit revelatum 


pro qua perſona teſtator ſenſerit. 1. 62. S. 1. F. 


de hered. inſt. See the xxyth Article of the xith 
Section of Legacies. 


JIf the Caſe of this Article could 
fall out, and the two Perſons of the 
ſame Name ſhould agree among them- 
ſelves to divide the Succeſſion, could the 
next of kin hinder the ſame by reaſon 
of the Nullity ariſing from the Un- 
certainty, which makes it impoſſible to 
diſcover which of the two is the Heir 
or Executor ? Or, might they ſay that 
one of them is certainly the Perſon 
whom the Teſtator had called to his 
Sncceſſion, and that therefore they both 
yielding to one another reciprocally 
the Right that each of them might have 
to it, their Agreement among them- 
ſelves would have the Effect of rendring 
the Succeſſion common to them? ſince 
one of the two is certainly called to the 
Succeſſion, and gives a Share of it to 
the other, and that it ought to be indit- 
ferent to the next of Kin, who is de- 
prived of the Succeſſion by the Teſta- 


ment, whether it remain entire to one 


alone, or whether it be divided among 
two. But ſince the Quality of Execu- 
tor, or teſtamentary Heir cannot be ac- 
quired but (by the Will of the Teſtator, 
the Agreement of theſe two Perſons 
cannot make them both Heirs, or Execu- 
tors : For beſides that the Perſon whom 
the Teſtator had a mind ſhonld be his 


{el 


Heir or Executor, 80 be ſure him 
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4 ſelf. that he has this Quality; it is moſt but it is neceſſary that the Act, which 
certain as to the other, that not only is to give the Mortgage, ſhould be paſt 
he cannot be Heir or Executor, but either in a Court of Juſtice, or before 


likewiſe that he cannot be Co-Heir or two Notaries, or before one Notary , 
Co-Executor, ſince altho the Perſon and two Witneſſes. Thus, for the Va- l 


93 
2 


from whom he derives his Right ſhould 
be acknowledged for the true Heir or 
Executor, yet he cannot make a Co- 
Heir or Co-Executor, who ſhall imme- 
diately ſucceed to the Teſtator in one 
Half of the Succeſſion. And the ſaid 
Conveyance or Aſſignment would only 
make him a Purchaſer of that Moiety of 


lidity of a Donation that is to have its 
Effect in the Life-time of the Donor, 
it is not enough that the Act thereof be 
writ and executed in the Preſence of 
Notaries Publick, but it is moreover 
neceſlary that it be inrolled 5. 

We ſee, in all theſe ſorts of Acts, that 
theſe Formalities have been invented in 
order to make them valid, that is, to 
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the Succeſſion, and not an Heir or Exe- 
cutor choſen by the Teſtator. Thus, 
ſince neither of the two can be certain- 
ly Heir or Executor, nor by any means 
Co-Heir or Co- Executor, ſuch a Diſ- 
poſition, which is impoſſible to be exe- 
cuted, ought to remain null. 


ti XXVII. | 
bs We may reckon in the Number of 


make them have their Effect by the Proof 
which they make of their Truth. But 
if it is neceflary in all ſorts of Acts, that 
they ſhould _ ſome Formality to 
prove their Truth, in order to give 
them the Effect which they ought to 
have, there is as much or more Neceſ- 
ſity that an Act ſo ſerious, and of ſo great 
Importance, as is a Teſtament, ſhould be 
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1 See the iiid Sect. of Heirs and Executors in general, 
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S E CT. III. 


Of the Forms and Formalities neceſ- 
ſary in Teſtaments. 


LT E call thoſe Things Forms or 
| Formalities of an Act, which 
the Laws have eſtabliſhed to be Proofs 
of its Verity, and thereby to eſtabliſh 
its Validity. Thus, to make a Sale, 
an Exchange, aLeaſe, a Loan, or other 
Covenant, which may have its Effect, 
it is neceſſary to make an Act of it, 
that is, a Writing which may explain 
the Intention of the Parties, to be ſign- 
ed by them; or if one or other of them 
cannot write their Names, that it be 
made in the Preſence of a Notary Pub- 
lick and two. Witnefles, or of two No- 
taries without Witneſſes a. Thus, to 
have a Right of Mortgage according 
to our Uſage, a Covenant ſigned only 
by the Parties would not be ſufficient ; 
4 Ste, touching the. Neceſſity of making Acts in 
Writing, the. Remark: that. has been mage on the 
xiit h Article of the Firſt Section of Covenants, and 
the Preamble of the Second Section of Proofs, 


yo 


* an 


| 27. Per- l ied Wi ; 
F any benoks 2companied wit roo of the Wil of 
7 —_— by a Teſtament, thoſe who have ren. move all Suſpicion of — for — of 
i * der'd themſelves unworthy of it. And another Will = his, but ow \ 2 | 
'n benefit ty ſince the Cauſes, which, may have this . x y 
'# fit Ly r give alſo his Teſtament the Character 
Il a Teſta- Effect, have been explained in the ir pro- „ wel corded by zho Bien. 3 
. ment. per Place I, and that there is nothin W Arohoriry of 3 the Peace 14 
i j neceſlary to be 7 rung gre 1223 and Quiet of the Families that are in- 
þ ficient for the See of the Subject” tereſted in it, may be eſtabliſhed. 
x | * . g 1 » that we have It was upon theſe Conſiderations, 
1 re taken g that in the Roman Law, which allowed 


the making of a Teſtament by Word of 
Mouth, and without Writing, it was 
ordained, that it could not be made 
without the Preſence of ſeven Witneſſes 
above fourteen Years of Age, and Citi- 
zens of Rome. And the ame Number 
of Witneſſes was likewiſe made neceſ- 
ſary for written Teſtaments. 

This Uſage, as to the Number of 7 
Witneſſes, is preſerv'd in the Provinces of 
France which are governed by the writ- 
ten Law : but in the other Provinces, no 
more Witneſſes are required to Teſta- 
ments than to Contracts; and 2 Witneſ- 
ſes ſuffice, with a Notary Publick, or 2 
Notaries without other Witneſſes. And 
there are even fome Places, where they 
are governed by the written Law, where 

the ſame Formality ſuffices for Teſta- 
ments. But inſtead of this great Num- 
ber of Witneſſes, ſome Cuſtoms have 
preſcribed other Forms; ſuch as, That 
the Feſtators ſhalt read over and over 
the Teſtaments which they have dicta- 
ted to the Notaries Publick ; and that 
expreſs mention be therein made that 
this Formality hath been obferved. We 
b See the xyth Article of the Firſt Section of 
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Of Teſtaments. 
may add, as to what concerns the For- 
malities of Teſtaments, that by the 


Ordinances of Orleans, Art. 27. and of 


Blois, Art. 63. one may make a Teſta- 
ment before a Curate, or a Vicar, in- 
ſtead of a Notary Publick, obſerving 
therein the uſual Formalities. 

We have thought fit not to ſet down 
among the Rules of this Section, that 
Rule of the Roman Law, which requires 
that the Witneſſes ſhould be called ex- 
preſly for that end. This Formality was 
judged neceſſary for Teſtaments that 
were not writtenc : But according to 
the Uſage in France, which requires that 
the Teſtament be in Writing, it ſuffices 
if the Witneſles are preſent at the read- 
ing and ſigning of the Teſtament. And 
altho the Notaries uſually make mention 
in the Teſtaments, that the Witneſſes 
have been expreſly called for that pur- 
poſe, yet it ſeems that the Teſtament 
ought not to be null, altho this Forma- 
lity were omitted: For it is always cer- 
tain that the Witnefles have been de- 
fired to do this Office : And this Truth 
is ſufficiently proved by their Preſence 
and Signing. And we ſee even in the 
Roman Law, that altho the Witneſſes 
had not been called expreſly for the Teſ- 
tament, yet it was ſufficient to acquaint 
them that their Teſtimony was deſired 
in that Affair. Licet ad aliam rem fit 
rogati, vel collecti, fi tamen ante teſti mo- 
nium certiorentur ad teſtamentum ſe adhibi- 
tos, poſſe eos teſtimonium ſuum rette per hi- 
bere. l. 21. H. 2. ff. qui teſt, fac. poſſ. 

c See the Remarks on the only Article of the 
Fourth Section. 


The CONTENTS. 


1. Seven Witneſſes are neceſſary to a Teſta- 
ment. 

2. The Witneſſes ought to be preſent, and 
en, if they can. 

3. The Witneſſes ought to be above fourteen 
Years of Age. | 

men cannot be Witneſſes. | 

5. Mad Men, Deaf and Dumb Per ſons, and 

Prodigal, cannot be Witneſſes. 

6. Nor Perſous noted with Infamy. 

7. Nor Strangers, who are called Aliens. 

8. The Capacity of the Witneſs is conſider- 
ed at the Time of makiag the Teſtament. 

9. The Heir or Executor caunot be a Mit- 
neſs. 

10. Nor his Children, Father, or Brothers. 

Ii. The Father, Children, and Brothers of 
the Teſtator cannot be Witneſſes. 

12. Many Perſoas of the ſame Family may 
be Witneſſes. 

13. A Teſtament may be made at any Hour. 
Vor. II. 


ue” 
Tit. I. Sect. 3. 


14+ Different Formalities for divers ſorts of 
Teſtaments, ; 

15. Military Teſtaments. 

16. Of a Teſtament made in the Time of a 
P lague. f 

17. A ſecret Teſtament. 

18. The Manner of opening of a ſecret Teſ- 
tament. | 

19. The Verification of Signatures before the 
Opening. 

20. Teſtament of a Blind Man. 

21. A ſort of Teſtament fit for all Perſons. 

22+ The Teſtament is null, if it waits any 
of the Formalities. 


I. 


T is neceſſary, for the Validity of a 
Teſtament, that the Teſtator make 


19 


1. Se v 2 
Witnej;"s 
are Nece; - 


it to be read in the Preſence of a pub- ,,,,,, , 
lick Notary, and of ſeven Witneſſes that TH 


ſign it with him. And if the Teſtator 
or Witneſſes know not, or are not able 
to write, it is neceſſary that mention 
be made thereof in the Feſtament. 


a Septem teſtibus adhibitis, & ſubſcriptione teſ- 
tium. 5. 3. inſi. de teſt. ord. Si unus de ſeptem 
teſtibus defuerit, vel coram teſtatore omnes eodem 
loco teſtes ſuo, vel alieno annulo non ſignaverint, 
jure deficit teſtamentum. J. 12. C. de teſtam. Sep- 
tem teſtium præſentia in teſtamentis requiratur, & 
ſubſcriptio a teſtatore fiat. J. 28. S. 1. cod, See the 
following Article. 

Inſtead of ſealing by the Witneſſes, which is 
mentioned in this Law, and which is not in uſe 
with us, except in ſome Places, it is only the 
Signing of the Witneſs that is required, wha is to 
write his Name, if he can, and is able to ſign; 
and if not, the Notary ought to mate mention of it, 
according as it has been dire led by ihe Ordinance 
of Orleans, Arr, 84. and that of Blois, Art, 165. 
See another Form of a Teſtament in the xviith Ar- 
ticle, 

The Rule explained in this Article, is to be un- 
derſtood according to the Vage of the Provinces 
wich are governed by the written Law, bor in 
the Cuſtoms, ſo great a Number of Witneſſes is not 
required, as has been explained in the Preamble 
of this Seftion. As to which, it is to be 6b/erved 
in general on the Formalities of Teflaments, that 
we ought to obſerve thoſe that are in uſe in the 
Place where the Teſtament is made: For the Fore 
malities being different in divers Places, every Place 
keeps to its own; and one ought not to ſet them 
aſide in order to make uſe of thoſe of other Places, 
which perhaps may not be known there, and ma 
be ſuch that the Notaries Publich either won!d nor, 
or could not ſubſtitute in the room of thoſe they had 
been accuſtomed to, Thus, every Place having a. 
Right to keep to its own approved Lage, and which 
has paſt into a Lau, it i: [#jicient, for the Va- 
lidity of a Teſtament, to obſerve thereia the Fore 
malities that are uſed in the Place where it is made, 
V. I. 9. Cod. de teſtam. 

In England, the Number of Witneſſes required 
to a Teſtament, is only two, when it contains the 
Diſpoſition only of Perſonal Eſtate, But all De- 
viſes and Bequeſts of any Lands or Tenements, 
muſt be in Writing, and ſigned by the Party ſo de- 
viſing the ſame, or by ſonie other Perſon in his 
Preſence, .and by his expreſs Directions, and mult 
be atteſted and ſubſcribed in the Preſence of the 
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ſaid Deviſor by three or four credible Witneſſes, or 
elſe they are utterly void, and of none effect. 
Swinb. of Teftaments, p. 1. S. 10. Stat. 29 Car, 2. 


cup. 3. f 5 
II. 
2 Tbs All the Witneſſes ought to be preſent 
9 at the ſame Time, and in the ſame Place 
8 where the Teſtament is made, fo as to 
and ſign, hear the whole Tenour of the Teſta- 
if thy ment. And altho the Teſtament had 
_ been writ before, and in their Abſence, 
yet it is ſufficient that they all be pre- 
ſent to hear the Teſtament read in pre- 
ſence of the Teſtator; and that he de- 
clare to them that the ſaid Teſtament 
contains his Will, of which the ſaid 
Writing, together with their uni form 
Teſtimony, is to make the Proof; and 
that at the ſame time, without being 
interrupted by other Buſineſs, the Wit- 
neſſes ſee the Teſtator ſign the Teſta- 
ment, and they ſign it with him b. For 
it is by the ſigning that the Teſtament 
is to be accompliſhed, and to have 1ts 


Form c, 


In omnibus autem teſtamentis, quæ pon 
bus vel abſentibus teſtibus dictantur, ſuperfluum eſt 
uno eodemque tempore exigere teſtatorem & teſtes 
adhibere, & dictare ſuum arbitrium, & finire teſta- 
mentum. Sed licet alio tempore dictatum, ſcrip- 
tumve proferatur teſtamentum, ſufficit uno tempore, 
eodemque die, nullo actu extraneo interveniente, 
teſtes omnes videlicet ſimul, nee diverſis tempori- 
bus ſcribere ſignareque teſtamentum. J. 21. C. de 


teſtam. f 
c Finem autem teſtamenti ſubſcriptiones, & ſig- 


nacula teſtium eſſe decernimus. d. IJ. See, as to the 
ſigning by the Ieſtator and Witneſſes, what has been 
Jaid thereof in the firſt Article. 


III. 


3. The The Witneſſes ought to be above 
Witneſſes fourteen Years of Age, and to have none 
2 ro be of the Defects, or other Cauſes, which 
g nh may make their Teſtimony null 4; as 
of Age, hall be explained by the following 
Rules, 
d Rogatis teſtibus ſeptem numero, civibus Ro- 
manis, puberibus omnibus. l. 21. C. de teſtam. 
§. 6. inſt, de teſt. ord. 


IV. 


4. Women Altho Women may bear Witneſs in 
cannot be Matters of Fact, of which the Proofs 
Wimeſſes. depend on the Declarations of Perſons 
who may happen to have any Know- 
ledge of them, even in Crimes, yet they 
cannot be Witneſſes to a Teſtament e. 
For there is this Difference between 
voluntary Acts where it is neceſſary 
to have Witneſſes, and the other Caſes 
of the Proofs of Facts; that in theſe we 
are not at liberty to chuſe whom we will 


to be Witneſſes, whereas in Teſtaments 
and other Acts, the Choice of the Wit- 
neſſes is altogether voluntary; and there- 
fore the Function of bearing witneſs in 
theſe Matters being more natural to 
Men, it is not ſo proper to take in Wo- 
men among them. 

e Neque mulier. $. 6. inft. de teſtam. ord. Mu- 
lier teſtimonium dicere in teſtamento quidem non 
poterit: alias autem poſſe teſtem eſſe mulierem, ar- 


eee. eſt lex Julia de adulteriis, quæ adulterii 
amnatam teſtem produci, vel dicere teſtimonium 


vetat. l. 20. §. 6. V. qui teſtam. fac, ol 
In England Women are allowed to be good Wit- 
neſſes to a Will, Swinb. of Teſtaments, part 4. 


S. 21] 
V. 


Mad Men, Deaf and Dumb Perſons, 5- Mad 


Men, Deaf 


and Prodigals who are interdicted, can- 2 
not be Witneſſes in a Teſtament f. Perſons, 

F Neque furioſus, neque mutus, neque ſurdus, and Prodi- 
neque is cui bonis interdictum eft . . .. poſſunt in gal-, can- 
numerum teſtium adhiberi. S. 6. inft. de teſt. ord, not be Hate 
Merito (qui bonis interdictus eſt) nec teſtis ad tefta- Neſſes. 
mentum adhiberi poteſt, cùm neque teſtamenti fac- 
tionem habeat, J. 18. F. qui teſtam. fac, poſſi. 


VI. 


Perſons noted with Infamy cannot be 6. Nor 
Witneſſes in a Teſtament, no more than Perſons 
in other Acts g. Thus all thoſe who 2% irh 

A Inſamy. 
have been condemned to any Puniſh- | 
ment that renders them infamous, whe- 
ther it be that the Sentence of Condem- 
nation expreſſes the Note of Infamy, or 
that this Note is a Conſequence of it, 
cannot be Witneſſes. And thoſe whoſe 
Profeſſion may render them infamous are 
under the ſame Incapacity . 

Neque ii quos leges jubent improbos inte ſtabi- 
le ſque eſſe, poſſunt in numerum teſtium adhiberi. 5,6. 
inſt. de teſtam. ord. Cum lege quis jubetur impro- 
bus inteſtabiliſque eſſe eo pertinet ne ejus teſtimo- 


nium recipiatur, J. 26. V. qui teſt. fac. poſſ. 
h See the iiid and vth Articles of the itid Section 


of Proofs, 
VII. 


Strangers who are called Aliens, can- 7. Nor 

not be Witneſſes in a Teſtament 7. For 1 s 
| | . who are 
os nah ar gave the Incapacity of ma- 64d A4. 
g ament, and of receiving liens. 

benefit by a Teſtament, to that of be- 
ing Witneſs to one. And it might hap- 
pen that the Stranger, who is taken to 
be a Witneſs, might be under ſome In- 
capacity which was not known, 

i Rogatis teſtibus ſeptem numero, Civibus Ro- 
manis. l. 21. de teſtam. Teftes adhiberi poſſunt 


ii cum quibus teſtamenti factio eft. S. 6. inſt. de 


reſt. ord, 

By the reaſon of the Rule explained in this laſt 
Texr, Perſons condemned to any Puniſhment which 
amporrs Civil Death, cannot be Witneſſes; which 
is likewiſe extended, by the Uſage in France, to pro- 


[ As 


feſſed Monks, 


R 


8. The 
Capacity 
of the Wit- 
neſs is con- 
ſidered at 
the Time 
of making 
the Teſta» 
ment. 


9. The 
Heir or 
Executor 
cannot be 
4 Witneſs. 


. 


. 


Of Teſtaments. 
[As to Witneſſes to a Teſtament, the Law in 
2 makes no Diſtinction between Foreigners 


Natives, ] | 
VIII. | 

The Quality of the Witneſs, by which 
we are to judge if his Teſtimony ought 
to be received, is conſidered only at the 
time of making the Teſtament ; for it 
is ſufficient that he was then capable of 
being a Witneſs : And the Incapacity, 
which had preceded the Teſtament, 
but which had then ceaſed; or which 
happened only after the making of 
the Teſtament, would be no Hinde- 
rance why his Teſtimony ought not 
to ſubſiſt; for it was only at the time 
that the Teſtament was made that he 
performed the Function of a Witneſs J. 

1 Conditionem teftium tunc inſpicere debemus, 
cam 2 non mortis tempore. Si igitur tunc 


chm ſignarent tales fuerint, ut adhiberi poſſint, 
nihil nocet, fi quid poſtea eis contigerit. J. 22. . 1, 


F. qui teſtam. fac. poſſ. 
IX. 


The Heir or Exec med in a 
Teſtament, cannot be Witheſs to it: 
For it is his own Affair; and he is the 
principal Perſon intereſted in the Vali- 
dity of the ſaid Teſtament . 

m Qui teſtamento heres inſtituitur, in eodem 
teſtamento teſtis eſſe non poteſt: quod in legatario 
contra habetur. J. 20. . qui teſtam. fac. poſſe l. 14. 
H de reb. dub. l. 22. C. de teſtam. S. II. inſtit. de 
reſt, ord, 


J If it were a private and ſecret Teſ- 
tament, made in the Manner which 
ſhall be explained in the xviith Article, 
and if the Teſtator had cauſed it to be 
ſigned by the Perſon whom he had na- 
med in it his Heir or Executor, taking 
him for one of the Witneſſes, the bet- 
ter to conceal the Contents of his Will; 
would this Teſtimony be rejected? and 
would the Teſtament upon this account 
be null? The ground of doubting of 
it is, becauſe that in theſe Kinds of 
Teſtaments the Witneſſes do not bear 
Teſtimony to the Diſpoſitions made by 
the Teſtator, which are unknown to 
them, but only to the Declaration which 


he made to them that they were con- 


tained in the Writing or Paper ſealed up, 
which he only ſhewed them, without 
reading it to them. Thus the Heir or 
Executor, who ſhould know nothing of 
his being inſtituted by this Teſtament, 
to which he was called to be a Witneſs, 
would not bear Teſtimony to his being 
named therein Heir or Executor, for 
that he could not know; but only to 


the bare Declaration of the Teſtator, 


that his Will was contained in that ſe- 


Tit. I; Sect. 3. 
cret Writing or Paper ſealed up; and 
which he 7 bear witneſs to, with- 


out being ſuſpected of Partiality in his 
Teſtimony dy reaſon of his Intereſt un- 
der the Will. So that it would ſeem 
that the Motive of the Law, which re- 
jects the Teſtimony of the Heir or Exe- 
cutor, would ceaſe in ſuch a Caſe as this, 
unleſs there were ſome particular Cir- 
cumſtances which might make ſome Al- 
teration ; and that therefore this Inſti- 
tution might upon theſe Conſiderations 
have its Effect. 

We have not inſerted in the Article, 
that the Legataries may be Witneſſes to 
a Teſtament, as the Text bears from 
whence it is taken. For beſides that it 
ſeems that this Law, among the Romans, 
was a Conſequence of the Cuſtom which 
they had, to give always ſomething to 
the Witneſſes of a Teſtament, as a Re- 
compence for the Favour they did in 
bearing Witneſs, which nevertheleſs 
would extend only to very ſmall Lega- 
cies a; the Liberty of taking inditte- 
rently for Witneſſes Legataries in con- 
ſiderable Sums, ſeems contrary to the 
general Rule, that no one can be a 
Witneſs in a Caſe where his Intereſt is 
concerned, as has been explained in its 
proper Place; neither would our U- 
ſage approve the procuring of Witneſſes 
with Money : For altho the Integri- 
ty of Witnefles to a Teſtament would 
not be liable to Suſpicion for having re- 
ceived ſome Acknowledgement, as would 
be the Integrity of Witneſles that bear 


Teſtimony in other Matters, for which 


Teſtimony it 1s prohibited by the Ro- 
man Law, as well as by ours, to take 
or give any thing e; yet it is not decent 
that we ſhould purchaſe with Money 
Witneſſes to a Teſtament. It is becauſe 
of theſe Conſiderations, and of the Rule 
which requires that no Man bear wit- 
neſs in his own Affair, that in many 
Cuſtoms we find it expreſly ordained, 
that Legataries, and others intereſted 
in the Teſtament, cannot be Witneſſes 
to it. And altho there be this Diffe- 
rence between the Cuſtoms and the 


written Law, that in the greateſt part 


of the Cuſtoms there is required only 
the Preſence of two Witneſtes, with a 
Notary Publick, to make a Teſtament 
valid, whereas ſeven Witneſſes are re- 
quired by the written Law; it is fo 
eaſy a matter every where to find Wit- 
neſſes, that there is no occaſion to en- 


a V. d. l. 14. F. de reb. dub. l. 22. C. de. tef, 

See vith Article of the iiid Section of Proofs. 

. 
nat. Libon. 
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10. Nor 
his Chil- 
dren, Fa- 
ther, or 

Brothers. 


The CIVIL LAW, Sc. Book III. 


ga e them to it by Legacies, or other 
vantages. And it might even hap- 
pen morereadily in the Provinces which 
are governed by the written Law, than 
in the Cuſtoms, that a Teſtator mould 
exhauſt his Eſtate, whether by a Teſta- 
ment, or even by a Codicil, in giving 
many conſiderable Legacies; and there- 
fore it would ſeem to be of too great a 
Conſequence to admit the Teſtimony of 
Legataries indifferently. And fince the 
Validity or Nullity of the Teſtimony of 
Legataries ought not to depend on par- 
ticular Circumſtances, ſo as to leave it 
to the Diſcretion of the Judge to ad- 
mit or reje& it; and that it would be 
neceſlary to have a fixed Rule, which 
ſhould either admit or reje& without 
Diſtinction the Teſtimony of all Lega- 
taries; it would ſeem more juſt to re- 
je& their Teſtimony, ſince there can be 
no Inconvenience in it, and that there 
might be ſome in admitting it; and 
that beſides, it is juſt, that if the Teſta- 
tor will deprive the Heirs of Blood of 
what they have a natural Right to, he 
ought to take proper Meaſures for doing 


it. 
X. 


The ſame Reaſon which makes the 
Teſtimony of the Heir or Executor to 
be rejected, is the Cauſe likewiſe why 
we do not receive the Teſtimony of his 
Children, his Father, nor his Brothers ; 
for the Teſtament being the Affair of 
the Heir or Executor, it is neceſſary to 
have other Witneſſes to it than Perſons 
who are ſo nearly related to him, and 
who of themſelves may be intereſted in 
the Validity of an Inſtitution, which 
may in ſeveral ways turn to their Ad- 
vantage 7. 

» Sed neque heres ſcriptus, neque is qui in po- 
teſtate ejus eſt, neque pater ejus qui eum habet in 
poteſtate, neque fratres qui in ejuſdem patris poteſ- 
tate ſunt, teſtes adhiberi poſſunt. Quia hoc totum 


negotium quod agitur teſtamenti ordinandi gratia, 


creditur hodie inter teſtatorem & hæredem agi. 
S. 10. inſt. de teſtam. ordin. 


J Altho this Text is reſtrained to 
Children that are not emancipated, who 
are {till under the Authority of the ſame 
Father; yet it ſeems that this Diſtinc- 
tion would not be agreeable to our U- 
ſage. And if the Rule did not extend 
to Children that are emancipated, as 
well as to thoſe who are not, it might 
very eaſily happen, that ſince by the 
Rule which ſhall be explained in the 
xiith Article, ſeveral Witneſſes may be 
taken out of the ſame Family, all the 
Witneſſes, or the greateſt part of them, 


ſhould be the Father, the Children, or 
Brothers of the Heir or Executor. 

It the Witneſſes were Uncles, firſt 
Couſins, or other near Relations of the 
Heir or Executor, would their Teſti- 
mony be received ? It ſeems that the 
Law having made mention only of Bro- 
thers, and of Brothers only who are 
not emancipated, that it has not reject- 
ed the Teſtimony of other near Rela- 
tions. As to which Matter, we may 
take notice of a Difference between the 
Effect of the Proof by Witneſſes in an 
Inqueſt, or in an Information, and the 
Effect of the Proof by Witneſſes in a 
Teſtament, in a Donation, in a Sale, 
in a Tranſaction, or other Contract. In 
Inqueſts and Informations there is often 
only the bare Faith of the Witneſſes 
which makes the Proof; and therefore 
they reje& in them the Witneſſes who 
are Relations, as has been explained in 
the viiith Article of the iiid Section of 
Proofs. But in Teſtaments, and in 
Contracts, the principal Proof conſiſts 
in the Writing ſigned by the Perſons 
who make the ſaid Acts, if they can 
write, and by the Notary : So that the 
Proximity, which in Inqueſts and In- 
formations makes the Teſtimony of Re- 
lations to be rejected, ſeems not to be 


of the ſame Conſequence in Teſtaments, 


nor in Contracts. But if all the Wit- 
neſſes to a Teſtament were Uncles, or 
Couſin-Germans of the Heir or Exe- 
cutor to a Teſtator, who could neither 
read nor write, would the Validity of 
the ſaid Teſtament be without Diſpute ? 
It would ſeem to be ſo by this Law 
which rejects only the Teſtimony of 
Brothers: And on the contrary, it 
would ſeem to be otherwiſe by the ge- 
neral Rule which rejects the Teſtimony 
of near Relations; and that in this 
Caſe the Will of the Teſtator not being 
proved by his Sign manual, it is the 
more neceflary that the Fidelity of the 
Witneſſes ſhould be unexceptionable. So 
that this is a Difficulty which deſerves 
to be adjuſted by ſome Rules, unleſs we 
might extend to it that of the Ordi- 
nance which rejects the Teſtimony of 
Relations. But this Ordinance re- 
lates only to Inqueſts, and excludes from 
giving their Teſtimony in them, even 
Children of ſecond Couſins, 

We may likewiſe remark on the ſame 
Subject another Difference between Feſ- 
taments and Contracts, which conſiſts 
in this, That in Contracts the Parties 
are preſent ; and that their mutual Con- 


* See the Ordinance of 1667. Tit, 22. Art. 11. 


ſent 
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11. The 
Father, 
Children, 
and Bro- 
thers of 
the Teſta- 
tor can- 
not be 
Witneſſes. 


| 07 Teſtaments. 


ſent is ſufficiently proved by their Pre- 
ſence and Signature, if they are Per- 
ſons that know how to write, or by the 
ſiguing of the Notaries; ſo that the 
Witneſſes are not very neceſſary, unleſs 
the Truth of the Contract be called in 
queſtion. But in Teſtaments the Heirs 
of Blood, who are the Parties concern- 
ed, are not preſent, and the Teſtator 
diſpoſes of his Effects by himſelf as he 
thinks good ; which the Law does not 
allow him to do, unleſs he obſerves much 
greater Formalities than thoſe which 
are ſufficient for the Proof of Contracts. 
Thus it ſeems to be agreeable to the 
Spirit and Intention 4 the Law, that 
the Fidelity of Witneſſes to a Teſta- 
ment ſhould be without all manner of 
Suſpicion ; and that the Motive of the 
Law which requires a greater number 
of Witneſſes in Teſtaments, than what is 
neceſſary for any other Proof, ſeems 
likewiſe to demand, that the Fidelity of 
the Witneſſes ſhould not be liable to 
Suſpicion by reaſon of their being too 
near of kin to the Heir or Executor ; 
as to which Matter it is to be wiſhed 
that there were ſome fixed and certain 


Rule. . 
XE 


Seeing the Teſtament is the Affair of 
the Teſtator as well as of the Heir, or 
Executor, the Father, the Children, 
and the Brothers of the Teſtator can- 
not ſerve as Witneſſes to his Teſtament. 
And in this matrer, is rejected the do- 
meſtick Teſtimony of thoſe Perſons, who 
compoſe all of them together only one 


Family o. 


o Hoc totum negotium quod agitur teſtamenti or- 
dinandi gratia creditur hodie inter teſtatorem & hæ - 
redem agi. S. 10. inſt. de teſt. ordin. 

In teſtibus autem non debet eſſe is qui in poteſta- 
te teſtatoris eſt. Sed ſi filius familias de caſtrenſi 
peculio, poſt miſſionem, faciat teſtamentum, nec 


pater ejus re&e adhibetur teſtis, nec is qui in poteſ- 


tate ejuſdem patris eſt: reprobatum eſt enim in ea 
re domeſticum teſtimonium. 5. 9. inſt. de teſtam. 
ord. 

Since all the Diſpoſitions of Teſtaments are to 
the prejudice of the lawful Heirs, it is not very na- 
tural that a Ieſtator ſhould call to be Witneſſes to 
Lis Teflament thoſe Perſons whom he deſigns to ex- 
elude from his Succeſſion. But if it ſhould happen 
that a Sen ſhould complain of the Teſtament of his 
Father, to which his Brothers, who had great Ad- 
vantage by the ſaid Teftament, had been called to 
be Witneſſes, the Rule with reſpect to him would be 
juſt. But if the next Heirs were Brothers 10 the 
Teſtator, and had been Witneſſes to a Teſtament of 
their Brother, made after the Death of their Fa- 
ther, it would ſeem that they ought not to complain 
of a Teflament which they had approved of m this 
manner. 


XII. 


ment. Thus the Father and ſeveral of __ 
his Children may render this Office to „ ;, 
a Teſtator p: For if they are all 1 Witneſſes. 
capable of this Function, their Rela- 
tion among themſelves is no Obſtacle 
to It. 

þ Pater, nec non is qui in poteſtate ejus eſt, item 
duo fratres qui in ejuſdem patris poteſtate ſunt, uti- 
que teſtes in uno teſtamento fieri poſſunt: Quia ni- 
hil nocet ex una domo plures teſtes alieno negotio 
adhiberi. $. 8. inſt, de reſt. ordinand. Ad a 
numerum ſimul adhiberi poſſumus ego & pater, & 
plures qui fuimus in ejusdem poteſtate. J. 22. f. 


qui reſt, fac. poſſe 


XIII. 


There is no Hour unſeaſonable for 13+ 4 777 
making a Teſtament, and it may be en 
de at all Hours either of N 
made at all Hours either of the Day „ .. 


or Night 7 an) Hours 


q Poſſe & nocte ſignari teſtamentum nulla dubi- 
tatio eſt. J. 22.5. 6. ff. qui reſt, fac. poſſ. 


XIV. 


Of all the Rules which we have juſt 14. Dife- 
now explained, the two firſt belong to e 
Teſtaments that are made in the ordi- for 25 
nary way, Where the Teſtator declares ors of 
his Will in preſence of all the Witneſſes: Tefa- 
And all the other Rules are common to . 
all the kinds of Teſtaments. We ſhall 
now in the next place explain the For- 
malities peculiar to each of them 7. 

r In order to know the Validity of the ſeveral 


ſorts of Teſtaments, it is neceſſary to examine each 
kind of Teftament according to the Formalicies 


that are peculiar to it. 


XV. 


Officers of the Army, and Soldiers 15. Ali 
who are actually in an Expedition, and zary Te/- 
not in a Condition to obſerve all the“. 
Formalities which the Law requires in 
Teſtaments, are diſpenſed with from 
obſerving thoſe which their preſent 
State does not allow them ro do. And 
they may declare their Will in ſuch man- 
ner as the Conjuncture in which they 
happen to be makes it poſſible for them 
to do it, provided that their Intention 
appear by good Proofs. And it is this 
kind of Diſpoſition which we call mili- 
tary Teſtaments ; which ſubſiſt, or do 
not ſubſiſt, according as the Circum- 
ſtances of the Time, and of the Place, 
give them occaſion or not to uſe this 


Privilege, and according as the Forma- 
lities 
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lities which are there obſerved may be 
ſufficient to eltabliſh their Validity, by 
the Proof which reſults from them of 
the Intention of the Perſons to whom 


theſe kinds of Teſtaments are per- 


mitted x. 


s Secutus animi mei integritudinem erga optimos 
fideliſſimoſque commilitones, ſimplicitati eorum con- 
ſulendum exiſtimavi: ut quoquo modo teſtati ſuiſ- 
ſent, rata eſſet eorum voluntas. Faciant igitur teſ- 
tamenta quomodo potuerint: ſufficiatque ad bono- 
rum ſuorum diviſionem faciendam nuda voluntas 
teſtatoris. J. 1. . de teſtam. milit. l. un. ff. de bon. 


po ſſ. ex reſt. mil. 


Id Privilegium quod militantibus datum eſt, ut 
quoquo modo facta ab his teſtamenta rata ſint, ſic 
intelligi debet, ut utique prius conſtare debeat teſta- 
mentum factum eſſe. Si ergo miles de cujus bonis 
apud te quæritur, convocatis ab hoc hominibus ut 
voluntatem ſuam teſtaretur, ita locutus eſt, ut de- 
clararet quem vellet ſibi eſſe bæredem, & cui liberta- 
tem tribuere, poteſt videri ſine ſeripto hoc modo 
eſſe teſtatus: & voluntas ejus rata habenda eſt. 
Cæterum, ſi, ut plerumque ſermonibus fieri ſolet, 
dixi alicui, Ego te heredem facio, aut tibi bona mea 
relinquo, non oportet hoc pro teſtamento obſervari. 
Nec ullorum magis intereſt quam ipſorum quibus id 
privilegium datum eſt, ejuſmodi exemplum non ad- 
mitti ; Alioquin non difficulter poſt mortem alicu- 
jus militis — exiſtent, qui afhrmarent ſe audiſſe 
dicentem aliquem relinquere ſe bona cui viſum ſit ; 
& per hoc judicia vera ſubvertuntur. J. 24. ff. de 
teſtam. milit, : 

Lucius Titius miles Notario (ſuo) teſtamentum 
ſcribendum notis dictavit, & antequam litteris per- 
ſcriberetur, vita defunctus eſt, Quzro, an hec dic- 
tatio valere poſſit? Reſpondit, militibus quoquo mo- 
do velint, & quoquo modo poſſint teſtamentum 
facere conceſſum eſſe: ita tamen ut hoc ita 
ſubſecutum eſſe legitimis probationibus oſtendatur. 
l, 40. cod. 

Ne quidam putarent in omni tempore licere mi- 
litibus teſtamentum 8 modo voluerint compo- 
nere, ſancimus, his ſolis qui in expeditionibus occu- 

ti ſunt memoratum indulgeri circa ultimas volun- 
tates conficiendas beneficium. J. 17. C. eod, 

Supradicta diligens obſervatio in ordinandis teſta- 
mentis militibus, propter nimiam imperitiam eo- 
rum, conſtitutionibus principalibus remiſſa eſt. Nam 
quamvis ii neque legitimum numerum teſtium ad- 
hibuerint, neque aliam teſtamentorum ſolemnitatem 
obſeryaverint, recte nihilominus teſtantur: videli- 
cet cum in expeditionibus occupati ſunt: quod 
merito noſtra conſtitutio introduxit. 12ſt, de milit. 
veſt. 
int autem temporibus per quæ citra expeditionum 
neceſſicatem in aliis locis vel ſuis ædibus degunt, 
minime ad vindicandum tale privilegium adjuvan- 
tur. 10d. 

The Reader will be able to judge by the following 
Remark, why we have Mole it proper to quote all 


theſe Texts here. 


J The Favour of Military Teſtaments 
is agreeable to our Uſage, confirmed 
by the Edicts of 1576. Art. 3 1. and that 
of 1577- Art. 32. which being made for 
the Pacification of the Troubles, did 
confirm the Military Teſtaments which 
had been made on one ſide or other 
purſuant to the Diſpoſition of the Law. 
Theſe are the Terms which are uſed, 
that is to ſay, after the manner in which 
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it was allowed to make theſe Teſta- 
ments by the Roman Law. 

We could have wiſhed to have been 
able to ſet down more diſtin& and 
exact the Rule explained in this Article, 
and to mark how far the diſpenſing with 
the Formalities in Military Teſtaments 
ought to extend: But it was not poſſi- 
ble to fix a certain Form to be obſerved 
in them, and without which theſe kinds 
of Teſtaments ſhould have no effect: 
For we have no Rules in this matter, 
which determine what ought to be the 


Form of Military Teſtaments. And 


the Rules of the Roman Law ariſing 
from the Texts quoted on this Article, 
and from ſome others, are ſo indefinite, 
that it may be ſaid that our Uſage 


would not receive them without diſtinc- 


tion. Thus, for example, it would 
ſeem that we ſhould hardly confirm a 
Teſtament which a Soldier had writ 
upon the Sand with his Sword, altho 
ſuch a Teſtament is approved in the 
15th Law, Cod. de Teſt. milit. 

In this Uncertainty of the Law con- 
cerning this Matter, we may reduce 
all ſorts of Military Teſtaments to 
three kinds. The firſt is of thoſe that 
are not in Writing, and which he who 
is inſtituted Heir or Executor, or the 
Legataries, ſhould pretend to prove by 
Witneſſes to whom the Teſtator had 
declared his Will. The ſecond kind is 
of a Teſtament written and ſigned with 
the Teſtator's hand, whether it be in the 
Form of a Teſtament, or of a Memo- 
randum containing his Intentions, or 
written by another hand, and ſigned 
by the Teſtator. And the third ſort is 
of a Teſtament reduced into Writing, 
in the Preſence of Witneſſes. 

As to the firſt of theſe three kinds of 
Teſtaments, which was uſed under the 
Roman Law by all ſorts of Perſons, as 
has been remarked in the Preamble of 
this Section, it would ſeem that it ought 
not to be received, becauſe of the Incon- 
veniencies ariſing from the Facility of 
forging a Teſtament of this kind; and 
that it would be contrary to our Uſage, 
founded upon the Ordinances that have 
been taken notice of in the Preamble. 

The ſecond kind of a Teſtament 
written and ſigned by the Teſtator, or 
written by another hand, and only ſign- 
ed by him, has not the ſame Inconve- 
niencies in it. For the Writing is aſort 
of an authentick Proof in its own na- 
ture, and which would be ſufficient to 
oblige a Perſon even beyond his Eſtate. 
So that if a Military Teſtament ought 
to be diſpenſed with as to the Forms, it 


would 
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Of Teſtaments. 
would ſeem to follow from this Princi- 
ple, that it may be ſufficient to obſerve 
therein a Formality which of its own 
nature is a perfect Proof, that he who 
writes and ſigns any Act, wills and ap- 
proves that which he has ſigned ; and 
this is ſuch a Proof as ſuffices in many 
Places for ordinary Teſtaments. 

As to the third manner of a Military 
Teſtament reduced into Writing in the 
Preſence of Witneſſes, there may hap- 


pen two kinds of Difficulties in it. 


One is, to know what number of Wit- 
nefles may be ſufficient in this Teſta- 
ment; and the other is, whether the 
Witneſſes alone are ſufficignt, without 
a Publick Notary, Vicar, or Curate, or 
any other publick Officer. 

As to the ordinary number of Wit- 
neſſes, the Law diſpenſes therewith, 
but does not determine how many are 
abſolutely neceſſary. Quamvis ii neque 
legitimum numerum teſtium adhibuerint a. 
Ought there to be five Witneſſes in the 
Places where ſeven are required in any 
other Teſtament beſides a Military one? 
or would two be ſufficient in all Places, 
as they are in many ? The ſame Reaſon 
which we have remarked on written 
Teſtaments, ſeems to prove that two 
would be ſufficient, ſeeing that number 
ſuffices regularly to make a Proof b. 

As for the other Difficulty, whether 
the Preſence of a Notary, or any other 
publick Perſon, be neceſſary; it would 
ſeem that ſince in Proofs! by Witnefles, 
whether it be in Inqueſts for Civil Mat- 
ters, or in Informations for Crimes, it is 
neceſſary that the Witneſſes do give their 


Teſtimony in the Preſence of the Judge, 


ſo likewiſe it ſhould be neceſſary that the 
Teſtimony of thoſe who are called to be 
Witneſſes to a Teſtament, ſhould be in 
the Preſence of a Publick Notary, Cu- 
rate, or Vicar, or ſome other Perſon ex- 
erciſing theſe Functions, unleſs that the 
Teſtament were ſigned by the Teſtator: 
For otherwiſe it would be as eaſy to find 
out two Witneſſes to ſign a Writing 
which might be eaſily forged, as to find 
Witnefles to depoſe to a Will that is not 


written. 
We do not pretend to give here theſe 


Remarks for Rules, but only as Reflec- / 
tions upon the Principles on which the 


Law touching this matter ſeems to F. wt 
pend, and to give a reaſon why we have 


conceiv'd this Article in general Terms, 

without marking preciſely what are the 

Formalities required in Military Teſta- 
a Inſtit. de milit. teſtam, = : 

b See the xiiith Article of the iid Section of 


Proofs. © 
Vol. II. 


9 s 
Tit. 1. Sect. 3. 
ments. For on one ſide, ſeeing theſe 
Teſtaments are in uſe with us, it was 
neceſlary to take notice of the Rule con- 
cerning them; and on the other fide, 
we could not pretend to fix the Forma- 
lities vio, in them, ſince that can- 
not be done but by a Law : and it were 
to be wiſhed that ſome Proviſion were 
made therein. 


XVI. 
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The particular Hinderances which 16. of 4 
may happen to Teſtators, and which Tien, 


may make it impoſſible for them to ob- 
ſerve the Formalities required in Teſ- 
taments, are not ſufficient to diſpenſe 
with the Obſervance of them, and to 
make the Teſtaments valid where they 
are wanting; for this Pretext would have 
two miſchievous Conſequences. But in 
caſe of the common Calamity of a 
Plague, where the juſt Fear of Danger 
is an invincible Obſtacle to the Forma- 
lity of bringing together the Witneſſes 
and the Teſtator, the Law diſpenſes 
therewith : And it is ſufficient, without 
aſſembling the Witneſſes together, to 
communicate to them ſeparately the 
Will of the Teſtator, and to make them 
ſign it likewiſe apart. But as to the 
number of Witneſſes, the time of a 
Plague does not diſpenſe therewith t. 


8 Caſus majoris ac novi contingentis ratione ad- 
verſus timorem contagionis, qua teſtes deterret, li- 
cet aliquid jure laxatum eſt, non tamen prorſus reli- 
qua „ . eſt. Teſtes 


enim hujuſmodi morbo oppreſſos, eo tempore jungi 
atque ſociari remiſſum eſt ; non etiam conveniendi 


numeri eorum obſeryatio ſublata eſt. I. 8. C. de 
Teſtam. 


J Altho this Text marks preciſely e- 
nough that thoſe who make their Teſta- 
ment in a time of Plague are diſpenſed 
with only as to the Formality of aſſem- 
bling the Witneſſes together, and not 
as to their number ; yet ſeveral Inter- 
preters have been of opinion that five 
Witneſſes were ſufficient in theſe ſorts 
of Teſtaments, and that ſome other 
Formalities might' be diſpenied with 
therein ; which has occaſioned ſeveral 
Layw>Suirs. But we have thought pro- 
per to fix this Rule in oo Senſe of the 
Law; for when the Diſpoſition of a 
Law appears to be certain and preciſe, 
it wants no Interpretation: And it is 
not to interpret a Law, but to make a 
new one, to diſpenſe with the number 
of Witneſſes which the Law has not 
diſpenſed with ; altho nothing would 
have been more natural and more neceſ- 


ſary than to have expreſled therein 73 
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made in 
the time of 
a Plague, 
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Liberty of making a Teſtament with 
five Witneſſes, if it had not been 
judged — to have ſeven. The 
giving way to ſuch Interpretations, ac- 
cording as every one might imagine to 
be juſt, would tale away all Force from 
the Rules, and would throw every 
thing into the greateſt Uncertainty. It 
is enough to give unto Equity that Ex- 
tent which the Senſe and Spirit of the 
Law might require; &{pecially when it 


concerns arbitrary Laws, and thoſe 


which have regulated the preciſe For- 
malities which are to be obſerved in 
Teſtaments *. For there is much leſs 
Inconvenience in not fayouring Teſta- 
ments contrary to the Rules which pre- 
ſcribe the Formalities of them, than in 
ſighting theſe Forms ; ſeeing 1n gene- 
ral the Nullities of Teſtaments have no 
other Inconvenience in them, than to 
leave things in the natural Order, which 
calls the Heirs of Blood to the Succeſ- 
ſions, and to oblige the Teſtators to 
take their Meaſures aright, when they 
ſhall have a mind to change the ſaid 
Order. 


* See the ivth Article of the iid Seftion of the 
Rules of Laws 


XVII. 


The great Conſequence it is of to 
Teſtators, and to their Families, that 
the Diſpoſitions which they may make 
by their Teſtaments ſhould remain ſecret 
and unknown to every body beſides 
themſelves, till after their Death, if 
they deſire it, has given occaſion to the 
inventing of a ſort of Teſtament. which 
has this Effect, and where the Witneſ⸗ 
ſes give a certain Teſtimony to the 
Will of the Teſtator, altho the Con- 
tents of the Will are unknown to them. 
And it is this ſort of Teſtament 
that is called private or ſecret; the 
Form of . is after this manner, 
That the Teſtator who knows how to 
read and write, or only to read, writes 
his Teſtament himſelt, or gets it writ by 
another, and he reads it over, and find- 
ing all the Contents thereof to be con- 
formable to his Intentions, he preſents 
this Writing folded up, and ſealed, to 
a2 Publick Notary, and to ſeven Wit- 
neſſes aſſembled together at the ſame 


time, declaring to them that that is his. 


Teſtament, but without ſuffering them 
to read it, or telling them what are the 
Contents of it; and having ſigned it in 
their Preſence upon the Back, or upon 
the Cover, if he knows how or is able to 
ſign, he gets the Witneſſes, or the 


Notary, to ſign it; obſerving what 
has been ſaid in the firſt Article with 
reſpect to the Teftator and Witneſ- 
ſes who cannot, or are not able to 


ſign u. 


# Hac conſultiſſima lege ſancimus, licere per 
{cripturam conficientibus teſtamentum, {i nullum 
ſcire volunt ea quæ in eo fcripta ſunt, conſignatam, 
vel ligatam, vel tantum 5 involutamque pro- 
ferre ſcripturam, vel ipſius teſtatoris, vel cujuſlibet 
alterius manu conſcriptam, eamque rogatis teſtibus 
ſeptem numero civibus Romanis, puberibus omni- 
bus, ſimul offerre ſignandam & ſubſeribendam: dum 
tamen teſtibus præſentibus teſtator ſuum eſſe teſta- 
mentum dixerit, quod offertur, eique ipſe coram 
teſtibus ſua manu in reliqua parte teſtamenti ſub- 
ſcripſerit, quo facto, & teſtibus uno eodemque die 
ac tempore ſubſcribentibus & conſignantibus, teſta- 
mentum valere. Nec ideo infirmari quod teſtes ne- 
ſciant quæ in eo ſeripta ſunt teſtamento. Quod fi 
literas teſtator ignoret, vel ſubſcribere nequeat, oc- 
tayo ſubſcriptore pro eo adhibito eadem ſervari de- 
cernimus, J. 21, C. de teſtam. 

In this Article we have made uſe of the Words 
folded and ſealed, which are the ſame with thoſe 
in the Text. For altho it would ſeags by the fol- 
lowing Words of the Text, that it is enough if the 


Teſtament is folded up, or put under a Cover, yet 


it is uſual to ſeal it. And it is neceſſary ſo to do, 
when the Teſtament is put into a Cover ſign'd by the 
Notary and the Witneſſes ; for otherwiſe it would 
be eaſy to put another Teſlament under the ſame 
Cover. 


J Altho the laſt Words of this Text 
ſeem to include the Teſtators who can- 
not read, yet We have not thought fit 
to give them this Senſe ; and that upon 
two Conſiderations : The firſt is, that 
theſe Words, &i literas Teſtator ignoret, 
being followed by theſe, vel. ſubſcribere 
nequeat, they may be naturally under- 


ſtood of him who cannot write, altho 


he can read. And taking them in this 
Senſe, this Text may be applied to two 
Caſes ; one where the Teſtator does not 
know how to write, altho he knows how 
to read; and the other, where the Teſ- 
tator can write, but is hindered from 
ſigning by ſome Indiſpoſition, which is 


pointed at by theſe Words, vel ſab ſcribere 


nequeat. And fince it is ſaid in the 


Text, that the Teſtator may get his Teſ- 


tament writ by ſome other Perſon, this 
Clauſe ſhews clearly enough that it is 


not neceſſary for the Teſtator to know 
how to write, provided he can read. 


The ſecond Conſideration is, that there 
would be too many Inconveniencies in 
confirming the ſecret Teſtaments of Per- 
{ons who cannot read ; ſince it may hap- 
pen that the Perſon who writes their Teſ- 


tament for them may abuſe the Truſt that 
is put in him, and write things quite 


different from their Will; and it might 
be ſaid that ſuch a Teſtament would be 


without any Proof. For the Teſtator 
himſelf 
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himſelf would not be perfectly ſure that 
it were his Will which had been writ- 
ten, and the Witneſſes would have no 
manner of Knowledge of it. Thus, 
ſuch a Teſtament would be contrary to 
the Spirit and Intention of the Laws. 
For they require Formalities in Teſta- 
ments for no other Reaſon, but to give 
a perfect Aſſurance, that what they con- 
tain is the Will of thoſe who make them. 
It is true, that a Teſtator Who knows 
neither how to write nor read, might 


chuſe for the writing of his Teſtament 


a Perſon of ſuch Integrity, that there 
might be no manner of Doubt but his 
Will was writ very faithfully ; but there 
would ſtill remain the. Conſequence of 
the Inconveniencies for thoſe Perſons 
who could not make, or had not made 
ſo good a Choice: and in general, ſuch 
a Teſtament as this would be without 
any manner of Proof, ſince it would 
depend on the Fidelity of one only Wit- 
neſs, that is, of the Perſon who had 
writ it. 

Seeing there are Deaf and b Per- 
ſons who know how to write, there 1s 
nothing hinders why they may not make 
their Teſtament after the Manner ex- 
plained in this Article. 


XVIIL 
Since the Proof of a Teſtament made 


Manner of in the Manner explained in the forego- 


opening of 
a ſecret 
Teſtament. 


1 9. Veri- 


ing Article, is drawn from the Decla- 
ration that the Teſtator has made to 
the Witneſſes, that his Will is contain- 
ed in the Writing, which he produced 
ro them; it is neceſſary for this Proof, 
that after the Death of the Teſtator the 
ſecret Writing, in which the Teſtament 
ought to be contained, ſhould be put 
into the hands of the Judge, that he 
may open it, after the Witneſſes and No- 
tary have been ſummoned before him 
to acknowledge their Hand-writing, 
and to bear Teſtimony that it is the 
ſame Writing which the Teſtator de- 
clared to them to be his Teſtamenr. 
And after it has been verified in this 
manner, it is then opened x. 
x Chm ab initio aperiendæ ſint tabulæ, præto- 
ris id officium eſt, Cogat 8 convenire, 
& ſigilla ſua recognoſcere, vel negare ſe ſignaſſe. 
Public enim expedit, ſuprema hominum judicia exi- 
tum habere. l. 4, & 5. F. teſtam. quemad. aper. 


XIX. 
If any of the Witneſſes had not ſign- 


\ 


fication of ed, or if ſome of thoſe who did ſign, 
the Sign4- are either dead or abſent, the Teſtament 


tures be- 


Fore the 


Opening. 


ought to be verified and opened in the 
Vo I. II. : 


Tit. 1. Sect. 3. 

Preſence of ſuch of the Witneſſes as are 
to be found, and who have ſigned it, 
and of the Notary, if he is not dead or 
abſent. And if either the Notary, or 
ſome of the Witneſſes, could not ap- 
pear before the Judge, becauſe of ſome 
lawful Impediment, ſuch as Sickneſs, 
the Verification, with reſpe& to them, 
would be made on the Place where they 
are. But if all of them were either 
dead or abſent, and it were neceſ- 
ſary to open the Teſtament without de- 
lay, 3 might call before him 
{ome Perſons of Probity, who were well 
acquainted with the Hand-writing of 
the Notary and Witneſſes; and after 
Proof made of their Hand-writing, he 
might open the Teſtament. And this 
Verification might afterwards be con- 
firmed, by getting the Notary and Wit- 
neſſes, who had been abſent when the 
Teſtament was opened, to own and ac- 
knowledge their own Hands y. 


y Sed fi major pars ſignatorum fuerit inyenta, 
poterit ipſis intervenientibus reſignari teſtamentum, 
& recitari. I. 6. ff. teſtam. que mad mod. aper. 

Si forte omnibus abſentibus cauſa aliqua aperire 
tabulas urgeat, debet Proconſul curare ut interyeni- 
entibus optimæ opinionis viris aperiantur. I. 7. eod. 
Tunc deinde eò mittantur ubi ipſi ſignatores ſint, 
ad inſpicienda ſigilla ſua. d. J. 7. in f. 

We have taken no more of this ſeventh Law than 
what agrees with our Uſage, which does not eaſily 
diſpenſe with the Appearance of the Witneſſes; and 
this laſt Text is to be underſtood only of the Caſe, 
where the Witneſs can by no means appear before 
the Judge, 


XX. 


27 


Altho Blind Men can neither write 20. Teſta- 
nor read, nor ſee the Perſons who are ment of a 
preſent at the making of their Teſta- Blind 
ment, they may notwithſtanding make . 


a Will, as well as other Perſons who can 
neither write nor read. For they may 
ſignify their Will, and get it put down 
in Writing, and declare in preſence of 
ſeven Witneſſes and a Notary, that what 
they have got reduced into Writing, 
and which ſhall be read in preſence of 
the Witneſſes and Notary, is their Teſ- 

tament ; which ſhall have its effect, be- 

ing ſigned by the Witneſſes who are able 

to ſign, and by the Notary. And if there 

are Witneſſes who cannot or are not able 

toſign, the Notary ſhall make mention of 
it, as has been ſaid in the firſt Article z. 


x Hac conſultiſſima lege ſancimus, ut carentes 
oculis, ſeu morbo vitiove, ſeu ita nati, per nuncu- 
2 ſuæ condant moderamina voluntatis. Sci- 
icet præſentibus teſtibus ſeptem, quos aliis quoqne 
teſtamentis intereſſe juris eſt 3 tabulario etiam: ut 
cunctis ibidem collectis, primùm ad ſe convocatos 
omnes, ut ſine ſcriptis teſtentur, edoceant. J. 8 · 
C. qui teſt. fac. poſſe At cùm humana fragilitas, 
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mortis præcipuè cogitatione perturbata, minus me- 


moria poſſit res plures conſequi ; patebit eis licentia 
voluntatem ſuam, ſive in teſtamenti, five in codi- 
cilli tenore compoſitam, cui velint ſcribendam cre- 
dere, ut in eodem loco poſtea convocatis teſtibus 
& tabulario, &c. d. 4. ; 

We fee in this Text the two Ways of making a 
Teſtament, in Writing, or without Writing. But 
ſeeing by the Uſage in France, all Teſtaments ought 
to be in Writing, and in preſence of a Notary, 
Blind Men may with much more Reaſon make 
their Teſtament after the Manner explained in this 


Article. | 
XXL 


21. Aſors All Perſons who are capable of ma- 
of Tefia- king a Teſtament, may make it by wri- 
pong 2 ting it themſelves, or getting it writ by 
Perſons, Whom they will, and declaring in the 

preſence of a Notary and ſeven Wit- 


neſſes, who are under no Incapacity of 


performing this Function, that the Wri- 
ting which ſhall be read in their Pre- 
ſence, and in Preſence of the Teſtator, 
is his Teſtament, and ſigning it him- 
ſelf, and getting it to be ſigned; as has 
been ſaid in the two firſt Articles. Arid 
it is this ſort of Teſtament that is the 
moſt common, and which may ſuit the 
Blind, the Deaf, and the Dumb, and 
thoſe who know neither how to write 
nor read a. 


a See the Texts cited on the iſt and iid Ar tiges. 


XXII. 


22. They We may diſcern, by the Rules ex- 

Te/tament plained in this Section, what are the 

i: nll, if Formalities neceſſary in the ſeveral ſorts 
it wants 

noy of the Of Teſtaments, and conſequently what 

mali. j are the Defects which may render them 

n. ] null. And there remains only to ob- 

ſerve, as a laſt Rule concerning theſe 

Formalities, that every Teſtament, in 

which any of the Formalities preſcribed 

by the Laws is wanting, ought to be 

annulled; ſince otherwiſe it would be 

to no purpoſe to ordain them . Thus, 

a Teſtament would be null, if it had 

only ſix Witneſſes, in Places where ſe- 

ven are required, or if it was not ſigned 

by the Teſtaror, or by the Witneſles 


who could ſign. And the Favour of the 


Perſons who are called to the Succeſ- 
ſion, or to a Legacy, is of no conſi- 
deration at all to diſpenſe with the For- 
malities : For it would be neceſſary in 
this Caſe to have an expreſs Diſpenſa- 
tion from the Laws; and they have on 
the contrary expreſly declared, that 
the Prince himſelf can receive no Bene- 
fit by a Teſtament that is not made in 
due Form of Law c. 


6 Teſtamentum non jure factum dicitur, ubi ſo- 


lemnia juris deſuerunt. l, I, Fe de injuſt. rut. irr. 


fact. teſt. 


poſſ. 


c Cum hæredes inſtituuntur Imperator ſeu Au · 
guſta, jus commune cum cæteris habeant. Quod 
& in codicillis, & fideicommiſſariis epiſtolis jure 
ſcriptis obſervandum erit. J. 7. C. qui teſt, fac. 


Ex imperfecto teſtamento, nec Imperatorem hæ- 
reditatem vindicare poſſe, ſæpè conſtitutum eſt. Li- 
cèt enim lex imperii ſolennibus juris imperatorem 
ſolverit, nihil tamen tam N imperit 
quam legibus vivere. I. 3. C. de reſtam. 

Ex imperfecto teſtemento legata vel fideicom- 


miſſa Imperatorem vindicare, inyerecundum et, 


Decet enim tantæ majeſtatis eas ſervare leges, qui- 
bus ipſe ſolutus eſſe videtur. J. 23. . de legat. 3. 


J Some Interpreters have been of o- 
pinion, that the Rule explained in this 
Article, ought to be diſpenſed with in 
Legacies left to pious Uſes, and that 
they ought to ſubſiſt even in a Teſta- 
ment that has only two Witneſſes, and 
even altho one of the two Witneſſes was 
only a Woman. And they have like- 
wid extended the Favour of theſe Kinds 
of Legacies ſo far, as to make valid 
Teſtaments, that are null by reaſon of 
other Defects, much more eflential than 
Formalities. But how great ſoever the 
Favour of Legacies for pious Uſes may 
be, yet the Laws not having excepted 
them from this Rule, they are neceſſa- 
rily ſubject to it, as well as other Lega- 
cies that are as favourable, ſuch as Lega- 
cies to Servants, to poor Relations, or to 
other indigent Perſons, or Legacies left 
in conſideration of Reſtitutions, which 
the Teſtator thought himſelf bound to 
make. The Liberty of making ſuch 
Exceptions to Rules, exceeds the Bounds 


of Interpretation; and there would a- 


riſe too many Inconveniencies from this 
Licence, which ſerves only to multiply 
Law-Suits, of which we have ſtore 
enough from other Sources. So that it 
ſeems more juſt and more natural to 
keep to the Law, and to prefer to the 
Liberty of breaking in upon it, the Ne- 
ceſſity of having fixed Rules, and to 
wait till a Proviſion is made by ſome 
other Law in favour of Legacies to pi- 
ous Uſes, if it is neceſſary; and the ra- 
ther, becauſe. Teſtators, if they are 
afraid leſt ſome Nullities ſhould deſtroy 
the Legacies which they have left in 
their Teſtaments to pious Uſes, have 
two Ways to provide againſt it; one, 
which 1s the! ſureſt Way, is, for them- 
ſelves to execute their good Inten- 
tions, and to give their Charity in their 
Life-time, rather than to leave it to be 
taken after their Death out of an Eſtate 
which will be no longer theirs ; and 
the other Way is, to take good Advice 
in making their Teſtaments, 
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SECT. IV. 
Of the Codicillary Clanſe. 
AEEIN G che moſt skilful Teſta- 
tors may ſometimes doubt, and 


have Reaſon to fear leſt there be Nulli- 
ties in their Teſtaments; as, if any one 


of the Witneſſes ſhould happen to be 
under any. Incapacity of bearing Teſti- 


mony, which the Teſtator was ignorant 
of, or for other Canſes; many Teſta- 
tors therefore uſe this Precaution, for 
the greater Security of having their 
Wills executed, to add to their Teſta- 
ments this Clauſe, which is called Codi- 
cillary, whereby they ordain, That if their 
Mil cannot be valid as a Teſtament, it may 
be valid as a Codicil, or otherwiſe in the beſt 
Form that it can be valid a. And this 
Clauſe, expreſſed in a Teſtament, hath 
this Effect, That whereas, were it want- 
ing and there ſhould happen to be in 
the Teſtament ſome Nullity, it would 


not be valid even as a Codicil 5; 


this Clauſe being added to the Teſta- 
ment, gives it the Nature and Validity 
of a Codicil, provided that it have 
all the Formalities neceſſary in Codicils, 
and that, for example, if there were 
ſome Witneſſes, whoſe Teſtimony ought 
to be rejected, there ſhould remain 
five, at leaſt, whoſe Teſtimony ought 
to be received; becauſe, as ſhall be 
ſaid in its proper Place, five Witneſſes 
are neceflary to a Codicil c. 


a Plerique pagani ſolent cum teſtamenta faciunt 
per ſcripturam adjicere; velle, hoc etiam vice codi- 
cillorum valere. I. 3. ff. de teſtam. mil. 

Si non valuit teſtamentum, ea ſcriptura, quam 
teſtamentum eſſe voluit, codicillos non facit, niſi 
hoc expreſſum eſt, 1. 41. §. 3. F. de vulg. & pupill. 
ſubſt. l. 8. §. 1. C. de codicill. 

6 Szpiſlime reſcriptum & conſtitutum eſt, eum 


qui facere teſtamentum opinatus eſt, nec voluit 
quaſi codicillos id valere, videri nec codicillos feciſſe. 
Ideoque quod in illo teſtamento ſcriptum eſt, licet 
quaſi in codicillis poterit valere, tamen non debetur. 
J. 1. ff. de jure codicill. l. 8. 5. 1. C. de codicill. 

c See the xivth Article of the iſt Section of Co- 


dicils. 


J Altho it is not ſaid in the Laws, 
cited on this Article, that to make a 
Teſtament valid as a Codicil, it ought 
to have the Formalities requiſite to a 
Codicil; yet it cannot be doubted, that 
if the Formalities requiſite to a Teſta- 


ment are wanting, it ought to have 


thoſe that are neceſſary to a Codicil ; 
becauſe otherwiſe it would not be as 4 
Codicil, that would be valid: But 
it might be ſaid, that however defec- 
tive the Teſtament might be, it ought 


Tit: 1. Sect. 4. 


to ſubliſt; which is neither equitable 


nor conformable to the Spirit and Inten- 
tion of the Laws, which have received 
this way of ſupplying the want of For- 
malities in a Teſtament ; for theſe Laws 
are not made to give Teſtators the Li- 
berty of making their Teſtaments valid, 
altho they be defective in the Fornis, 
by ſaying only that they will have them 
to have their Effect ſuch” as they are. 
But the principle of theſe Laws is, that 
ſince it 1s free for every Perſon that cari 
make a Will, to make it either in the 
Form of a Teſtament, or of a Codicil, 
it is conſequently free for them to give 
to an Act which cannot be valid as a Teſ- 
tament, the Validity of a Codicil, if it 
can have the Effect of one. But this muſt 
agree with that other general Principle 
in the Matter of Teſtaments and Codi- 
cils, that in theſe two ſorts of Diſpoſi- 
tions it is neceſſary to obſerve the For- 
malities preſcribed by the Laws. From 
whence it follows, that no Act can be va- 
lid as a Codicil, unleſs it has the Forma- 
lities of one. Thus, ſince the Uſe of the 
Codici!lary Clauſe, prefjippoſes on one 
ſide the Liber geither a Teſ- 
tament or a Codi — on the other 
ſide the Neceſſity ot making a Diſpoſi- 
tion in due form, the ſaid Clauſe implies 
two Intentions that the Perſon has, who 
puts it into his Teſtament. The firſt, 
which is pure and ſimple, is the Inten- 
tion to make a Teſtament; the other is 
conditional, that if this Act, which he 
makes as a Teſtament, cannot have the 
Effect of one, it may be a Codicil. And 


it is by this ſecond Will that the Act, 


which without this Clauſe would be 2 
null Teſtament, for want of the For- 
malities neceſſary to a Teſtament, will 
ſubſiſt as a Codicil, provided that it 
have the Nature of one, that is, that 
it have the Formalites requiſite to one: 


Becauſe theſe Formalities, joined to this 


ſecond Will of the Teſtator, make this 
Act to be in effect a true Codicil ; 
whereas if a Teſtator, having a mind 
to make a Teſtament without this 
Clauſe, had called only five Witneſſes to 
it, or having a mind to make a Codicil, 
had called only four, he would have 
made neither Teſtament nor Codicil. 
For in the firſt Caſe, having a mind to 
make only a Teſtament, he would have 
made it null; and having no mind to 
make a Codicil, it could not be ſaid 
that he had made what he had no Inten- 
tion to make, And in the ſecond Caſe, 


the Act which ſhould be atteſted only 
by four Witnefles, would be neither 
Teſtament 'nor Codicil, | 


Ty 
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It is upon theſe Conſiderations that 


the Invention of the Codicillary Clauſes 


has been founded. And if their Uſe 
were now-a-days limited to the giving 
the Validity of Cadicils to Teſtaments, 
in which theſe Clauſes are expreſs'd, 
this Matter would be plain and eaſy. 
But the different Proviſions that we ſee 
concerning this Matter in the Roman 
Law, and the Comments of Interpre- 
ters, have occaſioned a great deal of 
Confuſion and Uncertainty in it, and 
have given riſe to many Difficulties, 
which for many Ages paſt have occa- 
ſioned many Law-Suits in the Provinces 
which are governed by the written 
Law. And ſince it is impoſſible to un- 
derſtand aright theſe Difficulties with- 
out an exact Explication of all that is 
eſſential in this Matter of the Codicil- 
lary Clauſes, we ſhall endeavour, for the 
giving ſome Light to it, to explain here 
the Riſe and Progreſs of the Uſe of 
theſe Clauſes, in order to diſcover in 
theſe Sources the Cauſes of the Diffi- 
culties which perplex this Matter, and 


the Principles which may put an end to 


them, 


The Origin of the Codicillary Clauſes 
has been a natural Conſequence of the 
intricate Formalities which the Roman 
Law required in the making of Teſta- 
ments; and theſe Formalities proceed- 
ed from the Liberty they had at Rome to 
make a Teſtament without Writing a. 
For ſince it was neceſſary that the Re- 
membrance of the Teſtator's Will ſhould 
be preſerv'd without Writing, and only 
by the Fidelity of the Witneſſes whom 
he had called to be preſent at his decla- 
ring it; it was but reaſonable not to 
ſufter ſuch a ferious Act to be made cur- 
ſorily in the Preſence of two Witneſſes, 
met with by chance; and it was for this 
Reaſon that it was ordained, that there 
ſhould be ſeven Witneſſes, Citizens of 
Rome, called on purpoſe, and that they 
ſhould be preſent at the making of the 
Teſtament, and during the whole Time 
of the Act, and without Interruption. 
And to make the Teſtament more au- 
thentick, they had added to theſe For- 
malites, that the Teſtator could not in- 
ſtitute an Heir or Executor, nor leave 
Legacies, but by uſing certain Expreſ- 
ſions, and that the ſaid Diſpoſitions in 
other Terms ſhould be null . And al- 


tho theſe Formalities were leſs neceſſa- 


ry in written Teſtaments, yet they were 
obſerved likewiſe in them by a kind of 


a S. ult. inſt. de teſtam. ord. l. 21. S. 2. C. de 


teſtam. 
6 V. Up. Tit. 1. l. 15. C. de teſt. I. 26. cod. 


4. 21. C. de legat. l. 2. C. commun. de leg, 


0 K III. 


Tradition or Cuſtom Na 
which were made by Word of Mout 
and without Writing, and which were 
called Nuncupative Teſtamems; for they 
kept the Uſe of theſe two forts of Teſta- 


ments, written and unwritten. 


Seeing therefore the Number of Wit- 
neſſes, and thefe other Formalities, / 
made the Way of making a Teſtament 
very difficult, and that thoſe who made 
their Teſtaments with the greateſt Ex- 
actneſs, might be eaſily deceived in 
them; an Expedient was thought of to 
ſupply the want of Formalities, by add- 
ing to the Teſtamant a Codicilla 
Clauſe, And the Effe& of this Clauſe 
was given even to ſome Teſtaments, 
where it was judged that the Expreſ- 
ſions of the Teſtators might ſupply the 
want of it; and this gave occaſion to 
ſeveral Rules. For on one fide we ſee, 
in ſome Laws, that the defective Teſta- 
ment cannot be valid as a Codicil, but 
in the Caſes where the Teſtator declares 
expreſly that that is his Intention. & 
non valuit (teſtamentum) ea ſcriptura quam 
teſtamentum eſſe voluit, Codicillos non fa- 
ciet, nift hoc expreſſum eſt, l. 41. H. 3. F. de 
vulg. & pupill. ſubſt. Nift id ille complex- 
us fit, ut vim etiam Codicillorum ſcriptura 
debeat obtinere. J. 8. F. 1. C. de Codic. And 
this Expreſſion was ſo neceſſary, that it 
is ſaid in one Law, that the Legacy 
even of Liberty to a Slave was null, if 
the Nullity of the Teſtament was not 
repaired dy the Expreſſion of the Codi- 
cillary Clauſe. & pure non ſubſiſtit teſta- 
mentum, in hoc nec Libertates (cum non ſus 
De adjettum, ut pro Codicillis ſcriptum va- 
leret, propouas) refte datas conſtabit. I. 11. 
C. de teſt. manum. But on the other fide, 
there are other Laws which give the 
Effect of Codicils to Teſtaments defec- 
tive in point of Form, altho the Codi- 
cillary Clauſe was not therein inſerted. 
Thus we ſee in a Law, that a Teſta- 
tor having declared in his Teſtament, 
that he had written it without the Help 
of any Lawyer, to aſſiſt him in obſer- 
wing the Formalities, chuſing rather to 
follow what his Reaſon dictated to him, 
than to ſubje& himſelf to the Trouble 


of a nice Obſervation of all theſe For- 


malities, and judging that if he erred 
in any one of them, yet the Will of a 
Perſon in his right Senſes ought to be 
held for juſt and lawful; it was decided 
that theſe Expreſſions ſhould have the 
ſame Effect as an expreſs Codicillary 
Clauſe : Lucius Titius hoc meum teſtamen- 
tum ſcripſi fine ullo Furiſperito, rationem 
animi mei potius ſecutus, quam nimiam 
miſeram diligentiam. Et fi minus aliquid 
| legitime, 
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legitime, minuſve perite fecero, pro jure le- 
gitimo haberi debet hominis ſani voluntas; 
deinde heredes inſtituit. Quaſitum eſt, in- 
teſtati ejus bonorum poſſeſſione petita, an 
portiones adſcripte ex cauſa fideicommiſſi 
peti poſſunt ? reſpondi, ſecundum ea que pro- 
ponerentur, poſſe. I. 88. F.ult. F. de legat. 2. 
Thus we ſee, that other Laws give the 
Effect of Codicillary Clauſes to Expreſ- 
ſions that mark the Teſtator's Deſire 
that his Will ſhould be executed : As, 
for example, if it was ſaid in a Teſta- 
ment, that the Feſtator deſired it?might 
ſubſiſt in whatever manner it could have 
its Effect. Ex his verbis, qua ſcriptura pa- 
ter familias addidit, raum vd eiu Bov- 
Acura & ves weley i mens C urlas. Hoc teſ- 
tamentum volo eſſe ratum quacunque ra- 
tione poterit; videri eum 27 omni- 
modo valere ea quæ reliquit, etiamſi in- 
teſtatus deceſſiſſet. J. 29. H. 1. F. qui teſt. 
fac. poſſ. Or if a Teſtator had ſaid, 
that in caſe his Diſpoſitions could not 
be valid as a Teſtament, he entreat- 
ed thoſe who ſhould ſucceed to him as 
dying inteſtate to execute his Inten- 
tion. Ex teſtamento quid jure non valet, 
nec fidei commiſſum quidem, ſi non ab inteſ- 
tato quoque ſuccedentes rogati probentur, pe- 
ti poteſt. J. 29. C. de fidei com. It may be 
further added on the ſame Subject, that 
we ſee in another Law, that the bare 
Conſideration of the ſingular Affection 
of the Teſtator towards a Legatary, 
and of the Quality of a Legacy that 
is favourable in its own Nature, makes 
the Codicillary Clauſe to be ſupplied in 
a Teſtament that is null, in order to 
oblige the Children of the Teſtator, his 
Heirs, to acquit this Legacy. In teſta- 
mentum quod perfectum non erat, alumuz 
ſuæ libertatem & fidei commiſſa dedit : cum 
omnia ut ab inteſtato egiſſent, quaſiit im- 
perator, an ut ex cauſa fidei commiſſi manu- 


miſſa fuiſſet ? & interlocutus eſt. Etiamſi ni- 


Hil ab inteſtato pater petiiſſet, pios tame n filios 


deluiſſe manumittere eam quam pater di- 
lexiſſet. Pronunciavit igitur recte eam ma- 


num am. & i deo fidei commiſſa etiam ei 


praſtanda. I. 3 8. f. de fidei comm. libert. 
All theſe Examples, and ſome others 
that are to be met with in other Laws, 
have given occaſion to the Interpreters 
to ſupply in many Caſes the Codicillar 
Clauſe ; and ſome of them, even hole 
of the firſt Rank, have been of opinion, 
that this Codicillary Clauſe may be ſup- 
plied in all Teſtaments, as being im- 
plied in them, becauſe it is inſerted in 
the greateſt part of them, and it is the 
Intention of all Teſtators, that their 


Wills ſhould have their effect as much as 


is poſſible. 


4 S: 1 2 

Tit. 1. Sect. 4: 

Theſe firſt Remarks are ſufficient to 
let us ſee from whence the uſe of the 
Codicillary Clauſes has ſprung, what has 
been the Frogreſs thereof, and that this 
Progreſs was not made withour having 
many Law-Suits upon the bare Queſ- 
tions, whether Teſtaments, in which 
are found ſome Nullities, may ſubſiſt; 
whether by the effect of any Expreſſion 
which may ſerve as à Codicillary 
Clauſe, or in conſideration of the Qua- 
lity of the Legacies, or other Circum- 
ſtances. But beſides theſe kinds of Dit- 
ficulties or Queſtions, there are others 
of another ſort, which relate to the Ef- 
fe& that Codicillary Clauſes ought ro 
have when there are any in Teſtaments. 
And for the right underſtanding of the 


Nature of theſe Queſtions, we miſt in 


the firſt Place remark what has been 


ſaid in the Preamble of the Title of 
Teſtaments, concerning the Difference 
which is made in the Roman Law be- 
tween Teſtaments and Codicils ; which 
conſiſts in this, that in a Teſtament one 
may inſtitute an Heir or Executor, and 
give Legacies, and that in a Codicil 
one can only bequeath Legacies, but 
not inſtitute an Heir or Executor c. 
And we muſt likewiſe obſerve a ſecond 
Uſe of Codicils in the Roman Law, 
which conſiſts in this, that altho one 
cannot inſtitute an Heir or Executor 
by a Codicil, yet in it the Teſtator 
may diſpoſe indirectly of the Succeſſion, 


by entreating or requiring his next of 


kin, who has right to ſucceed ab inteſtato, 
to reſtore it to the Perſon whom he 
names in the Codicil; which hath 
this effect, that the next of kin, who 
are defired or required by a Codicil 
to reſtore the Succeſſion to another 
Perſon, are obliged to reſtore it to 
him, referving to himſelf a fourth part 
of the Eſtate which the Law gives 
to Heirs or Executors, who are over- 
burden'd with Legacies and Fiduciary 
Bequeſts d. So that according to the 
Roman Law one may, and may not 
make an Heir or Executor by a Codi- 
cil, which depends on the manner in 
which he expreſles himſelf therein. For 
if the Teſtator ſhould make uſe cf thoſe 
Terms which the Roman Laws call di- 
rect and imperative, as when one ſays, 
Titins haves eſto, That ſuch a one be my 
Heir or Executor, this kind of Expreſ- 
fion, which was proper only in Teſta- 
ments, would be of no uſe in a Codi- 


c V. S. 2. inſt. de codicill, l. 2. C. eod. 

4 l. 2. S. ult. ff. de Jur. codicill. & 2. inſt. de 
codicill idem. v. I. 12. C. 1. F. de injuſt. rupt. irr. 
fact. teſt. l. 2. C. de codic- 

| | cil. 
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cil. But if the Teſtator in his Codicil 
ſhould make uſe of thoſe Expreſſions 
Which the ſame Laws call ob/ique or indi- 
rect, which are in Terms of Iutreaty or 


Requeſt e, as if one ſhould ſay, 7 entreat 


my Heir to reſtore my Inheritance to ſuch a 
one; this Turn of Expreſſion which does 
not inſtitute directly for Eeir or Exe- 
cutor, the Perſon to whom the Teſta- 
tor is deſirous to leave his Eſtate, but 
Which is addreſſed to the Heir to en- 
treat him to reſtore it, makes a Fidu- 
clary Bequeſt, that is, a Diſpoſition 
which he who exprefles himſelf in this 
manner, recommends to the Faith and 
Integrity of his Heir at Law, or next of 
kin, and which obliges him to execute 
this Will. ; 

By the opening of this Gap, which 
gave to theſe oblique or indirect Words, 
the Virtue of . an Heir or Exe- 
cutor in a Codicil, there remained no 
other Difference between an Inſtitution 
in direct Terms by a Teſtament, and 
this Inſtitution in indirect Terms b, a 
Codicil, except that the Heir or Exe- 
cutor named in the Codicil being to re- 
ceive the Succeſſion from the Hands of 
the Heir at Law, who is deſired to re- 
ſtore it to him, he had only three fourth 
Parts of the Eſtate F; whereas he that 
was inſtituted Heir or Executor directly 
by the Teſtament, had the whole. Thus 
there might ariſe from all theſe Princi- 
ples a Doubt whether the Codicillary 
Clauſe being in a Teſtament that is null, 
and which calls to the Succeſſion ano- 
ther than the Heir of Blood, it could 
have the Effect of making this Teſta- 
ment to be conſider'd as a Codicil which 
ſhould contain a Fiduciary Bequeſt o 
the Inheritance: That is, whether this 
Clauſe would give to the ſaid Teſtament 
the ſame Effect that a Codicil would 
have had, in which the Teſtator had in- 
treated his Heir at Law to reſtore the 
Inheritance to the Perſon that is inſtitu- 
ted Heir or Executor in this Teſtament 
that is null; or whether this Clauſe 
ought to have no other Effect than to 
make the Teſtamꝭnt valid as a bare Co- 
dicil, which ſhould contain no manner 
of Fiduciary Bequeſt of the Inheritance, 


and whether it would make the Teſta- 


ment valid only as to the Legacies, and 
other particular Diſpoſitions that may 
be made by a Codicil, ſince with re- 
ſpe& to the Inheritance, there was 
wanting in this Teſtament the Ex- 


e Verba directa, $. 2, inſt. de codic. verba in- 
flexa. J. 15. C. de teſtam. verba precaria. J. 41. $. 
3. F. de vulg. & pup. l. 2. C. comm. de legat. 

See the ivth Title of the vth Book, 


preſſion of the Intreaty to the Heir 
at Law to reſtore it to him that was in- 
ſtituted, in caſe the Teſtament ſhould 
be found null: But it was judged that 
the Codicillary Clauſe ſupplied the 
want of this Expreſſion. And we ſee 
in many Laws, To this Clauſe had the 
Effect of making the Teſtament that 
was null to be conſidered as a Codicil 
which ſhould contain the Fiduciary Be- 
queſt of the Inheritanee, and that the 
Heir at Law was obliged to reſtore 
it to him who was named Heir or Exe- 
cutor by the Teſtament that was null, 
but which ſubſiſted by virtue of the 
Codicillary Clauſe. And the ſaid Heir 
at Law had only his fourth part of the 
Inheritance, together with that other 
Advantage regulated by the Emperor 
Theodoſius, that the Perſon who was in- 
ſtituted Heir or Executor by the Teſta- 
ment which contained the Codicillary 
Clauſe, was obliged to take his choice 
of one of the two Ways in which he 
might demand the Inheritance ; the one 
by founding his Demand on the Codicil- 
lary Clauſe, and the other, by inſiſting 
on the Inſtitution contained in the Teſ- 
tament. For if he had begun by ma- 
king his choice of this ſecond way, and 
the Teſtament ſhould appear to be null, 
he could not afterwards have recourſe to 
the Codicillary Clauſe g, unleſs that the 
Perſon inſtituted in the Teſtament was 
a Deſcendant or Aſcendant of the Teſ- 
tator's, the Law giving to the Heirs of 
this Quality the Right of having recourſe 
to the Codicillary Clauſe, if the Teſta- 
ment were annulled, provided that the 
ſaid Perſon inſtituted, who was in the 


f Line either of Deſcendants or Aſcen- 


dants, was in the Rank eſtabliſhed by 
the ſaid Law h. 

In fine, we muſt obſerve on the Prin- 
ciples of the Roman Law touching this 
Matter of the Formalities of Teſta- 
ments, which were become ſo difficult 
and perplexed, and in which they had 
confined the Expreſſions of the Teſta- 
tors to certain 'Ferms, as has been al- 
ready remarked ; that the Diſtinction 
of direct Words, and of Words indirect 


for the Inſtitution of an Heir or Execu- 


tor was aboliſhed by the Emperor Con- 


ſtantine i, in the ſame manner as he 


had aboliſh'd the ſet Forms for Actions /, 
that is, certain Words which thoſe who 
were to make any demand in a Court 
of Juſtice, were obliged to make uſe of, 


4 EL ult. C. de codic. 
: h d. l. ult. 5. 2. Co de codic. 
z 4. 15. C. de teſtam. 
El. 1. O de formul, | 
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- Of Teltamenits. 
tipon the Penalty of lofing what they 
had to demand. And the Emperor Fuſ- 
tinian did likewiſe afterwards aboliſh 
the ſame Diſtinction of direct and indirect 
Words in Legacies and Fiduciary Be- 
queſts, giving to theſe two ſorts of Diſ- 

ſitions, the ſame Nature and the ſame 

orm m. From whence it follows, that 
theſe Emperors had aboliſh'd that which 
formerly made the Difference between a 
Teſtament and a Codicil, as to. the 
manner of inſtituting ah Heir or Exe- 
cutor in the one and the other. For 
that which made this Difference was, 
that dire& Words were uſeful for inſti- 
tuting an Heir or Executor in a Teſta- 
ment, and that the ſame Words were 
altogether uſeleſs for making an Heir 
or Executor in a Codicil. Thus, ſeeing 
the antient Law had permitted the 
Inſticution of an Heir or Executor in a 
Codicil by oblique and indirect Words, 
it would ſeem that if after theſe Laws 
there had happen d a Law-Suit, in which 
the Queſtion had been, to know whe- 
ther the Inflitution of an Heir or Exe- 
cutor in direct Words in a Codicil could 
be valid ; he who being inſtituted 
Heir or Executor in this manner, ſhould 
have pretended that this Inſtitution 
ought to ſubſiſt, would not have ar- 
gued amiſs, if he had ſaid, that truly 
according to the antient Law, his Inſti- 
tution was null, becauſe it was in direct 
Terms in a Codicil; but that ſince by 
the ſame antient Law it would have 
been valid if it had been in indirect 
Words, it ought now to have its ef- 
fe& after theſe Laws that had aboliſhed 
the Difterence between theſe dire& and 
oblique Expreſſions, without reſerving 
the Uſe of indirect Words for Codicils. 
And if this Cauſe had been argued be- 
fore the Emperor Conſtantine, in all ap- 

arance he would have either given it 
in favour of the Perſon that was inſti- 
tuted in this manner; or if he had 
had a mind to preſerve the Diſtinction 
between Teſtaments and Codicils, as to 
the Inſtitution of an Heir or Executor, 
he would have aboliſhed the Inſtitution 
of an Heir or Executor by a Codicil, in 
whatſoever Terms it had been made; or, 
in fine, he would have made a Reſtriction 
to his Law, and have declared the Uſe of 
indirect Words to be neceſſary in the In- 
ſtitution of an Heir or Executor by a Co- 
dicil: which does not ſeem to be very a- 
greeable to the Spirit and Intention of 
his Law, ſeeing it aboliſhed the Diffe- 
rence between the two ſorts of Expreſ- 
ſions direct and oblique. 

m l. 2. C. comm. de legat. 


Vol. II. 


Tit. 1. Se. 4. 


Tt is true, that 1t does ſeem that this 


Senſe has not been given to that Law - 


of Conſtantine, ſeeing the Compilers of 
the Digeſt and Code have inſerted 
therein ſeveral Laws which preſerve 
this antient Law of the Neceſſity of 
indirect Words to make an Heir or Ex- 
ecutor in a Codicil. But it is known 
that they have inſerted there a great 
many other Laws, which ought to have 
been left out, if care had been taken 
not to inſert any thing that had been 
changed. And whatever Senſe we give 
to this Law, there remains always in 
the Laws relating to this Matter a 

well as others, a great deal of Coat 
ſion, Uncertainty and Obſcurity. 

We could have wiſhed to have been 
able to abſtain from making here all 
theſe Remarks, and to have excuſed our 
ſelves from explaining all thefe particu- 
iar Niceties of the Roman Law, ſince 
they ſeem not to agree with our Uſage, 
which demands Rules that are more 
fimple and more natural. But ſeeing 
theſe Niceties are the Sources of the 
Matter of Codicillary Clauſes, which 
are in uſe in many Provinces, and that 
they contain the Principles of the Law 
concerning theſe Clauſes ; it was ne- 
ceſſary to explain all theſe Particulars, 
in order to diſcover perfectly the Nature 
and the Difficulties of the Queſtions 
that ariſe in this Matter. 


35 


Theſe Queſtions, as has been already 


ſaid, are of two. ſorts ; ſome of them 
relate to the Effect that Codicillary 
Clauſes ought to have; and the others 
concern the Diſtinction of Diſpoſitions 
which may or may not have the Efte& 
of a Codicillary Clauſe. Thus, for a 
firſt Example of the Difficulties which 
concern the Effect of Codicillary Clauſes, 
ther are ſome Interpreters who have 
made it a queſtion, whether one who 1s 
inſtitnted Heir or Executor by a for- 
mer Teſtament made in due form, would 
be obliged to reſtore the Inheritance to 
one that ſhould be inſtituted by a ſe- 
cond Teſtament that is null, but having 
in it a Codicillary Clauſe, in the ſame 
manner as the Heir at Law would be 
obliged to do it; and in caſe that he 
ſhould be obliged to reſtore it, whether 
he ſhould retain the fourth Part, as the 
Heir at Law has right to do, or whe- 
ther he ſhould have nothing at all. 'Thus, 
for a ſecond Example, ſome Interpre- 
ters have ſtarted the Queſtion, whether 


a Codicillary Clauſe in an undutiful Teſ- 


tament would have the Effect to oblige 
the Son that is diſinherited, and who 
had got the Ls, i to be annulled, 
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to reſtore the Inheritance to the Perſon 
who is inſtituted Heir or Executor, re- 
ſerving to himſelf his Legitime, or 

Child's Part. And they have been of 
opinion as to the firſt of theſe two 

Caſes, that the Codicillary Clauſe ought 
to make the Teſtament that is null for 
want of Formalities, to ſubſiſt, leaving 
the fourth part of the Eſtate to the 
Perſon inſtituted by the firſt 'T'eſtameat ; 

and that in the ſecond Caſe, the Codi- 
cillary Clauſe ought to make even the un- 
dutiful Teſtament to ſubſiſt ; and that al- 
tho it were annulled, yet the Codi- 
cillary Clauſe obliged the Son who was 
unjuſtly diſinherited to reſtore the Suc- 
ceſſion to the Perſon inſtituted Heir or 
Executor by the ſaid Teſtament. And 
they have founded their Deciſion of the 
firſt Caſe upon the Virtue of the Co- 
dicillary Clauſe, which they have judg- 
ed to be of equal force to take away 
the Succeſſion from the Teſtamentary 
Heir inſtituted in a former Teſtament 
made in due Form, as well as from the 
Heir at Law. And as to the Deciſion 
of the ſecond Caſe, they have founded 
it on the 115th Novel of Juſtinian, 
chap. 3. becauſe it is there ſaid, that 
if ina Teſtament that isnull by reaſon 
of the diſinheriting, or making no men- 
tion therein, of the Teſtator's Children, 
there were ſome Legacies, or ſome Fidu- 
ciary Bequeſts, quædam legata vel fideicom- 
miſſa, they would nevertheleſs ſubſiſt, and 
muſt be paid, dari illis quibus fuerint dere- 
lia. From whence theſe Commentators 
infer, that a general Fiduciary Bequelt 
being more favourable than a particular 
one, this Word of Fiduciary Bequeſt in 
this Novel ought to comprehend the u- 


niverſal Fiduciary Bequeſt of the Whole 


Inheritance; as if this Teſtator diſin- 
heriting his Son, had charged him, in 
caſe his Teſtament ſhould be annulled, 
to reſtore the Succeſſion to the Perſon 
inſtituted Heir or Executor therein: 
And that therefore if this Son procures 
the Teſtament to be annulled, he ſhall 
be bound to reſtore the Inheritance to the 
ſaid Heir or Executor, retaining onlyhis 
Legitime, or Child's Part, out of it. 
We ſee in theſe Queſtions,” and in the 
Deciſions of them by the ſaid Doctors, 
the Uſe and the Conſequences of theſe 
Niceties; and that in the ſecond of 
theſe Queſtions their Interpretation goes 
on one fide to an extreme Hardſhip a- 
gainſt a Son that is unjuſtly diſinherited, 
and that on the other ſide it is contrary 
to the very Letter of the ſaid Novel of 
Juſtinian, the natural Meaning of which 
is in relation to Legacies and particular 
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Fiduciary Bequeſts, which are of the 
ſame Nature with Legacies; but has no 
relation to an univerfal Fiduciary Be- 
queſt of the whole Inheritance, which 


he could not mean in that Place, 


As to the other ſort of Ditficulties,. 
where the Point in queſtion is, whether 
the Expreſſion of the Teſtator ought to 
have the effect of a Codicillary Clauſe, 
or whether it ought to have no ſuch Ef- 
ftect; as we have ſeen that ſome of the 
Laws which have been remarked on this 
Subject, have given the Effect of Codi- 
cillary Clauſes to Expreſſions which 
ſhewed a ſtrong Deſire in the Teſtator 
that his Teſtament ſhould be: executed, 
and that other Laws have even confirm- 
ed Legacies, in conſideration of the Per- 
ſons of the Legataries, which'might ren- 
der the Bequelts of the Teſtator favoura- 
ble: Theſe Examples have been the cauſe 
that there remains an indefinite Liberty 
of giving the Effect of Codicillary 
Clauſes to Diſpoſitions that have nothin 
in them which expreſly carries the Senſe 
of theſe Clauſes. | 

It is eaſy to imagine that according 
to theſe Principles there ought to hap- 
pen many Queſtions concerning Wills, 
which may be-pretended either to have 
Expreſſions in them that are equivalent 
to Codicillary Clauſes, or that they 
ought to be excepted from the Rules of 
Formalities for particular Reaſons, And 
ity the bare Conjecture of a ſtrong De- 
fire in the Teſtator to have his Will 
executed, may have the effect of a Codi- 
cillary Clauſe, it is eaſy to, ſypply the 
Want of it for this reaſon in every Teſ- 
tament, as the moſt able Interpreters 
have been of opinion ought to be done, 
as has been already remarked. For it 
may be ſaid with Aflurance, that every 
Teſtator deſires as earneſtly as he can 
that his Will ſhould be executed. Ani 


beſides, there would be no Inconve- | 


nience if the Teſtaments, which for 
want of ſome Formality are null, ſhould 
have the Effe& of Codicils, if they 
have the Formalities neceſſary thereto. 
Neither does it ſeem to be any ways 
inconvenient, if the Forms of Teſta- 
ments were the ſame in all Places, whe- 
ther they be to be- made in the Preſence 
of one Notary Publick, and two Wit- 
neſſes, or of two Notaries; which 
would make the uſe of Codicillary Clau- 
ſes to be quite laid aſide, as we ſee by 
Experience in the Cuſtoms which re- 
quire no other Formalities. For ſeeing 
no more are required than theſe few, 
and that they are eſſential, none of them 


ought to be omitted: And if there 
were 


Ew. 
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/ Teſtaments. 


were only one ſingle Witneſs inſtead of 
two which are neceſſary, or only one 
Notary inſtead of two, without any 
Witneſs ; theſe Nullities would not be 
ſubſtantiated by a Codicillary Clauſe. 
So that of all the Law-Suits which 
might ariſe on account of Defects in 
point of Form, and of theſe Subtilties 
and various Facts of the Codicillary 
Clauſes, there is ſcarcely one ever heard 
of in the Cuſtoms, and that thro the bare 
Effect of this Plainneſs and Simplicity in 
the Formalities of Diſpoſitions made in 
proſpect of Death, and without any man- 
ner of Inconveniency attending it. 
Some Perſons may imagine, that ſee- 
ing the Cuſtoms do not permit the In- 
ſtitution of an Heir or Executor; and 
that they knowing no other Heirs be- 
ſides thoſe of Blood, one ought not to 
give the Name of Teſtament, but only 
that of Codicil, to Diſpoſitions in pro- 
ſpe& of Death that may be made in the 
Cuſtoms; and that therefore the Liber- 
ty of diſpoſing of one's Goods by a 
Teſtament, being. leſs in the Caſtoms 
than in the Provinces which are go- 
verned by the written Law, where 
Heirs may be made by a Teſtament, 
fewer Formalities are there required. 
But it may be faid on the contrary, that 
there is more Reaſon to multiply theſe 
Formalities in the Cuſtoms, than in the 
Places which are governed by the writ- 
ten Law, For beſides that in general 
the Diſpoſitions which, tranſmit, the 
Goods to others than the Heirs of 
Blood, are odious in the Cuſtoms, ſeeing 
one may in ſome of them diſpoſe by 
Will of all the Acqueſts, and of all the 
Moveables, the Perſon inſtituted Heir 
or Executor, who is called univerſal 
Legatee, carries, away all the Goods, 
if there be only theſe two ſorts. So 
that there would be as much, or rather 
more Reaſon to require many more For- 
malities for FTeſtaments in the Cuſtoms, 
than in the Provinces which are govern- 
ed by the written Law. And we ſee 
likewiſe that ſome Cuſtoms have invent- 
ed another kind of Formality more trou- 
bleſome in one reſpect than thee of the 
Roman Law, but however more proper 
to prevent more eſſential Defects in Te 
taments than that of the Formalities. 


For in order to guard againſt Importu- 


7 


nities and other evil Practices on the 


Weakneſs of Teſtators, who make their 
Teſtaments in their laſt Sickneſſes, thoſe 


Cuſtoms declare the Teſtaments null 
Which have not been made before the 


Death of the Teſtator a certain Time 


\ limited by the ſaid Cuſtoms, as: has 


Vol. II. 


— 
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been obſerved in other Places a. And 
this Precaution hath this Eſtect, that 


Whereas thoſe who do not make their 
Teſtaments till they are ſick, and in 


fear of Death, have not all of them that 
Freedom of mind, nor the Firmneſs 
that is neceſſary to make Diſpoſitious 
that are well coticerted, and are 
expoſed to the Flatteries and Impor- 
tunities of Perſons who beſiege them, 
and who often hinder thoſe from Ad- 
mittance to them who might give whole- 
ſome Advice, but contrary to their [n- 
tereſt; thoſe who make their Teſta- 
ments when they are in full Strength 
of Body and Mind, are not expoſed to 
any one of all theſe Inconveniencies : 
Ard no boarYgn complain, that if he 
will make eſtament, the Law ob- 
liges him, for his own proper Iutereſt, 
to take Precautions which are both pru- 
dent and eaſy. "ys 
It is not therefore the N or the 
leſſer Liberty to diſpoſe of one's Goods 
by Teſtament, that diſtinguiſhes the U- 
ſage of the Cuſtoms from that of the 
written Law, in what relates to the 
Formalities of Teſtaments. And we 
know likewiſe, that in ſome Places, 
where the Roman, Law is obſerved with 
the greateſt Exactneſs, only two Wit- 
neſſes are required to a-Teſtament, and 
that by the agua a greater Num- 
ber is not neceſſary o. But ſeeing in all 
Places it is neceſſar that Teſtaments, as 
well as all other Acts, ſhould be made 
with ſuch Formalities as may make a 
Proof of the Verity, and that that Proof 
may be made many Ways by ſeveral forts 
of Formalities, it was free for thoſe 
who made the, Laws to make Choice of 
the ſaid Formalities. Therefore in the 
Roman Law they had-Reaſon to require 
that great Number of Witneſles, and the 
other Formalities which have been men- 


tioned, to make Proof. of a Teſtament ' 


which might be made without any Wri- 
ting, and the Remembrance of which 
could not conſequently be preſerv'd but 
by the Help of ſuch Precautions. Thus, 
on the contrary, in all the Provinces of 


by 


this Kin dom, it being required that 


every Teltament ſhould be in Writing, 


this great Number of Witneſſes is the 
leſs neceſſary ;. and we do not find any 
Inconveniencies in the Places where two 
Witneſles ſuffice for Teſtaments, as well 
as for all other Acts. But altho it ſhould 
be neceſſary that there ould be ſeven 
Witneſſes to a Teſtament, yet at ſeaſt 
n Ste the Preface: ta this Second Part, Numb. 7. 
See the vth Article of the ſecond Section of this Tis 
tle, and the Remark that is there made on it. 
0 C. 10. de teſum. 1 L 
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we might be without that Diſtin&ron of 
the ditterent Ways of making Heirs or 
Executors, either by a Teſtament in 
direct Words, or by a Codicil in Terms 
of a Fiduciary Bequeſt. Thus it would 
be an eaſy Matter to remove all theſe 
Difficulties by plain and ſimple Rules, 
which ſhould ſubſtitute in the place of 
theſe troubleſome and uſeleſs Subtilties 
the natural Order of an uniform way 
of making Diſpoſitions : Which would 
be agreeable even to the Spirit of the 
Roman Law, where it is owned that 
Plainneſs and Simplicity is a Character 
that is eſſential to Laws . But if this 
Truth is common to all Laws, it is more 
eſpecially peculiar to thoſe which con- 
cern Matters, where the multiplying 
of Rules may multiply Inconveniencies. 
We have made here all theſe Remarks, 
and all theſe Reflections on the Codi- 
cillary Clauſe, and on the different Ways 
of making an Heir or Executor by a 
Teſtament, or- by a Codicil, in order 
to explain what it is that makes the Dif- 
ficulties in this Matter, and to give a 
Reaſon why we have inſerted in this 
Section one only Rule of the Nature 
and Uſe of the Codicillary Clauſe when 
it is expreſſed, and why we have omit- 
ted to ſet down 'among the Number of 
Rules thoſe which we meet with in the 
Body of the Roman Law, which do not 
appear to be ſo very natural, and which 
are ſo little agreeable to that Plainneſs 
and Simplicity that is eſſential to Lays, 
and which are on the contrary very 
proper to multiply Difficulties. Y 
But if any Reader ſhould be of opi- 
nion that we ought to have inſerted 
here ſuch of the fd Rules of the Ro- 
man Law as are received in ſome of the 
Provinces; we think that this may be 
enough to ſatisfy them, that in a Matter 
that is ſo arbitrary, and where the Rules 
of it are ſo full of Difficulties, we have ex- 
plained what is to be found relating there- 
to in the Roman Law, ſeeing they have 
in theſe Remarks what might have been 


reduced into Rules, and that this way 


of treating a Matter of this kind, ex- 
plaining what are the Principles there- 
of, and what the Difficulties, may ſuit 


with the Uſages of all Places, and not 


break in on any of them; but only ſhews 
the great Occaſion there is to have Rules 


that are more plain and ſimple. \ 


Importance than this is. Tales itaque ambiguitates 
veterum imo magis quod melius dicendum eſt am- 
bages, nobis decidentibus in tanta rerum difficultate 
ſimplicior ſententia placuit, 4. 22. f. 1. C. de furt. 
& ſerv. corr. 

In England, this Codicillary Clauſe is not uſed 
in Teftaments, neither is there any occaſion for it : 
For the Law is ſo favourable to ſupport the laſt Wills 
and Teſtaments of dying Perſons, that it always 
preſumes an earneſt Deſire in the Teſtator to have 
his Will to take effeft in ſome manner or other, if 
not as arTeſtament, yet as a Codicil, or Teſlamen- 
tary Schedule, altho ſuch his Deſire be not expreſly 
mentioned in the Will; that all Wills relating to Per- 
ſonal Eſtates, altho deſtitute of the uſual Forma- 
lities, are adjudged to be good and valid, if there 
be ſufficient Proof of the Teſtator*s Intention to 
have the ſame ſtand as his laſt Will and Teſta- 
ment. But in Deviſes of Lands and T, ene ments, 
wnleſs the Formalities preſcribed by Law be ſtrictiy 
ob ſer ved therein, the ſame are null and void to all 
Intents and Purpoſes, 


— Ms. 
_ 


Ser. V. 
Of the feveral Cauſes which may annul 


4 Teſtament in whole, or in part, 
altho it be made in due Form; and 
of the Derogatory Clanſes. 


LTH O the Uſe of Derogatory 
| Clauſes is a Matter which comes 
within the Order of thoſe of this Sec- 
tion, and that Mention is made thereof 
in the Title of the Section, yet we have 
not thought fit to put down among the 
Rules of this Section any Rule concern- 
ing theſe Clauſes; and that it would 
be ſufficient ro mark here their Order, 
and to 'give the Reaſons that have ob- 
liged us to ſpeak of them no where elſe 
but in this Preamble. 

We call thoſe Derogatory Clauſes, 
which Teſtators put in their Teſta- 
ments, when they fear leſt they ſhould 
be obliged afterwards to make other 
Diſpoſitions againſt their Will, upon 
Conſiderations that may oblige them 
thereto, and are willing to annul the ſaid 
Diſpoſitions before-hand, and to make 
thoſe to ſubſiſt which they had made in 
thefirſt Teſtament. It is with this View 
that thoſe Teſtators, who are deſirous 
that their firſt Teſtament ſhould not be 
revoked by a ſecond, put into the firſt 
Teſtament a Clauſe, by which they or- 
dain, that if afterwards they ſhould 
happen to make another Teſtament, it 
may have no Effect, unleſs it contain cer- 
tain Words which they expreſs in the 


1 Nobis in legibus magis ſimplicitas quam diffi- 
is cultas placet. 5. 7. Inſt. de fideicom. hæredit. Lex 
0 duodecim tabularum ſimplicitatem legibus amicam 
I. amplexa. 5. 3. Inſt. de legit, agn. ſucc. To which 
Wi we may add theſe Words of Juſtinian in another 
. | ſort of Difficulties, which did ariſe from the Sub- 
_ - zilty of the Laws relating to a Matter of much leſs 


firſt, and which they put there for a 
Mark, that if they are repeated in the ſe- | 
cond, it ſhall ſubſiſt, and that it ſhall be $: 
null if it does not contain them. Theſe 5 
Clauſes are called Derogatory, 3 + 
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they derogate from the Validity of the 
ſecond Teſtament, if they are not ex- 
preſs'd in it. And it is no matter what 
theſe Words are, nor whether they 
have any Senſe, or not, no more than 
the Watch-word. 

We have thought fit not to inſert 
among the Rules of this Section any 
thing concerning | theſe Derogatory 
Clauſes; becauſe altho they are very 
much in uſe, yet they are altogether 
unknown in the Roman Law ; and thoſe 
who firſt invented them have built 
only upon Conſequences drawn from 
ſome Laws, which have nothing in 
them that expreſly countenances theſe 
ſorts of Clauſes; and on the contrary, 
the Effect that is given them is alto- 

ether oppoſite to the Principles and 
Diſpoliticns of the Roman Law, which 
do not allow that we ſhould deprive our 
ſelves of the Liberty of making new 
Diſpoſitions, and of changing or revo- 
king the firſt whenever we pleaſe. 
he Authors of the Derogatory Clau- 
ſes have gone upon this, that it is ſaid 
in one Law a, that if a Teſtator had 
declared in the beginning of his Teſta- 
ment, that he does not give to ſuch a 
one, that which he ſhall give him in the 
latter part of his Teſtament, Quod Titio 
infra legavero, id neque do, neque lego; 
the Legacy left to ſuch a Perſon in the 
latter part of this Teſtament would be 
null by the Effect of this firſt Will. From 
whence theſe Doctors have drawn this 
Conſequence, That a Teſtator may an- 
nul a ſecond Teſtament by ſuch a Clauſe 
as this in a former. They add upon 
the ſame Subject what is ſaid in ano- 
ther Law 6, that if 2 Teſtator had ſaid 
in his Teſtament, That if there were 
found therein two Legacies to one and the 
Same Perſon, his Will was, that thereſhould 
be only one of them due and that in the 
ſame Teſtament he ha left two Lega- 
cies to one Legatary, there would be 
only one of them that ſhould ſubſiſt. 
And they likewiſe make uſe of an Ad- 
dition of Tribonian's to another Text c. 
It is in the Caſe where the Teſtator ha- 
ving ſaid in the beginning of his Teſta- 
ment, That if in the Sequel of it he ſhould 
leave two Legacies to one and the ſame 
Perſon, there ſbould be due only one of 
them, and he had left ſeveral Legacies to 
the ſame Legatary, the Law decides 
that they ſhould be all due; becauſe 
this Teſtator could not put himſelf un- 
der the Neceſſity of not being able to 
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change his former Diſpoſition. But by | 


this Addition it is ſaid, that this Le- 
gatary ſhall not have all thoſe Legacies, 
unleſs the Teſtator has ordered it ſo by 
a ſecond Diſpoſition in expreſs Terms, 
which derogates from the former. From 
whence theſe Doctors have drawn this 
Conſequence, That when the Teſtator 
annuls the ſecond Teſtament by a for- 
mer, as by a Derogatory Clauſe, this 
ſecond Diſpoſition remains null, unleſs 
the Teſtator ſhould declare, that his Will 
and Intention is, that notwithſtanding 
the Derogatory Clauſe his ſecond Will 
ſhould be executed. But ſince the Ex- 
ception added to this Law is an Addi- 
tion of Tribonian's, eaſy to be known 
by the Style, it may be ſaid that this 
Law proves rather that the ſecond Diſ- 
poſition revokes the former. And this 
is likewiſe a certain Principle. in the 


Matter of Teſtaments, as ſhall be ex- | 


plained in its proper Place d. And be- 
ſides, this Addition of Tribonian's has 
no relation to two Teſtaments, to have 
the Effect of annulling the ſecond by a 
Derogatory Clauſe in the former ; but 
it is limited to the making valid the firſt 
Diſpoſition of a Teſtament which an- 
nuls other Diſpoſitions of the ſame 'Teſ- 
tament, or of a Codicil, which in the 
Roman Law makes a part of the Teſta- 
ment, and draws from it all its Force e. 
Thus this Law, as well as the others, 
which we have juſt now remarked, is in 
the Caſe of one only Teſtament which 
contains two oppoſite Diſpoſit ions, one 
of which ought neceſſarily to hinder the 
Effect of the other; which has no pre- 
ciſe relation to the Diſpoſitions of two 
Teſtaments made at different Times. 
So that none of theſe Laws prove that 
we may, by the Roman Law, make a 
Diſpoſition in a former Teſtament, 
which ſhall annul thoſe of a ſecond. 
And on the contrary, thoſe very Laws, 
and all the others that may have any re- 
lation to this Matter, prove two Truths 

uite oppoſite to the Uſe of Derogatory 

lauſes in a former Teſtament, to an- 
nul thoſe which the Teſtator might hap- 


pen afterwards to make. One is, that 
it is always the laſt Will which annuls 


the former, when it is contrary to them f. 
And the other is, that no Man can de- 
prive himſelf of the Liberty to diſpoſe, 
and to revoke former Diſpoſitions g. 

d See the firſt Article, and the following Articles 
of the vth Section. 


4 l. 3. 8. 2. J. 3, 6. 2. . de jure Codicill, 
F Suprema yoluntas potior habetur. 4. l. 22. 
F. de leg. 3. | 
Nemo enim eam ſibi poteſt legem dicere, ut à 
priore ei recedere non liceat. d. J. | 
| it 
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It is in Conformity to theſe two Prin- 
ciples, that its is decided in the ſixth 
Law, g. 2. V. de jure Codicil. That if a 
Teſtator, having declared that he de- 
fired that no regard might be had to 
any Codicil he fhould make, unleſs it 
was written and ſigned with his own 
Hand, ſhould happen afterwards to 
make a Codicil, which he had neither 
written nor ſigned with his Hand, this 
Codicil would nevertheleſs be confirm- 
ed, becauſe, as it is ſaid in that Law, 
he laſt Wills of Teſtators derogate 
om the former, Quæ poſtea geruntur T47 
oribus derogant h. Thus it may be faid, 
that the Uſe of Derogatory Clauſes is 
not agreeable to the Spirit of the Roman 
Law, nay that it is directly contrary 
to it. And it has been ſo determined 


by one of the Interpreters, who beſt 


underſtood the Law relating to this 
Matter. 

As for other Reaſons beſides the Au- 
thority of the Laws, we {ce on one 
hand, that the Uſe of the Derogatory 
Clauſes conſiſts in giving to Teſtators 
the Means of making a ſecond Teſta- 
ment, which they would have to ſerve 
for nothing, after that they have made 
a former which. they are deſirous may 
be executed; that this ſecond: Teſta- 


ment may ſerve to amuſe the Perſons in 


whoſe Favour it has been made, the 
Teſtator thinking within himſelf at the 
ſame time, that flothing is more remote 
from his Intention than this ſecond Teſ- 
tament, Which is already annulled be- 
fore-hand in his Mind. We know that 
there have been Pagans that would not 
have had the Conſcience to make uſe of 
an Expedient of this Nature. But even 
altho thisExpedient could be of any good 
Uſe, yet it is not without a great many 
Inconveniencies: For it may 94 
that he who has a mind to engage a Teſ- 
tator to make a Teſtament in his Favour, 
may take his Meaſures, accordingly be- 
6570 any other Teſtament has been made, 
and may get the Teſtator to make a ſecret 
Teſtament, ſealed up, and put into his 
Cuſtody, and in which he may have pro- 
cured a Derogatory Clauſe to be inſert- 
ed, of which the Teſtator perhaps is 
not capable to comprehend the Conſe- 
Juence, or Which he may have forgot ; 
o that any ſecond Teſtament which he 


ſhould make might be of no effect. And 


it might likewiſe ſo fall out, that the 
Perſons who ſhould engage the Teſta- 
tor to make a ſecond Telament, having 
already made a former with a Deroga- 
tory Clauſe in tt,” might get him to add 
h See the like Deciſion, l. ult, ff. de legat. 2. 


in the ſecond a Clauſe which might de- 
rogate from the Derogatory Clauſe of 
the former, getting the Teſtator to de- 
clare that he had forgot the Terms of 
the ſaid Clauſe, or to make xſe of other 
Expreſſions which might render ineffec- 
tual the Precaution of the Derogator 

Clauſe in the former Teſtament. 1 
may likewiſe ſo happen, that a Teſta- 
tor who is deſirous, and that for good 
Reaſons, to change a former Teſta- 
ment, may have forgot that he had pur 
in it a Derogatory Clauſe, as if the 
Teſtament had been made many Years 
before, 'or he had even forgot that 
he had made any at all; and thus the 


ſecond Teſtament he ſhould have a mind 


to make, would ve uſeleſs. It might 
likewiſe happen, that a''Teſtator had 
made a former Teſtament out of ſome 
Paſſion that had diſguſted him with his 
Relations, and had moved him to leave 
his Eſtate to ſome Stranger, who had 
taken the Precaution to get a Deroga- 
tory Clauſe put into the Teſtament ; 
and that this Teſtator ſhould afterwards 
repent himſelf of ir, and being defirous 
to leave his Eſtate to his neareſt Rela» 
tions, Brothers, or others, he ſhould 
make a ſecond Teſtament with this In- 
tention ; but that he had omitted, either 
through Forgetfulneſs or Ignorance, to 
make mention of the Derogatory Clauſe 
of the former Teſtament ; ſo that the 
Efte& of the ſaid Clauſe would be in 
this Caſe, to prefer an unjuſt and an- 
gry Will, to a Diſpoſition that is moſt 
juit and equitable. Thus, it may be 
{aid that this Precaution of the Dero- 
gatory Clauſes is much more inconveni- 
ent than it is uſeful, without reckoging 
that of the many Law-Suits which the 
Invention of theſe Clauſes has added to 
the great Number of others, which are 


already more than the Judges can well 


decide, and diſturb the Peace and Quiet 
of Families. 860. 

All theſe Conſiderations have induced 
us to think, that altho it be true that 
the Derogatory Clauſes are generally 
uſed, yet that we miphr, without tranſ- 
E the Authority of the ſaid Uſage, 
orbear ſetting down here any Rule con- 
cerning this Matter. And altho there 
were no Inconvenience in the Uſe of 
the ſaid Derogatory Clauſes, yet this 
Matter has two Characters which ex- 
clude it from coming within the Deſign 
of this Book. One 1s, that it is no part 
of the Roman Law; and that not only 
it is not a part thereof, but is directly 
contrary to it: And the other is, that 
it is no more a part of the Law of Na- 
| | ture. 
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V Teſtaments 


ture. And beſides, the Remarks which 
we have juſt now made, contain all the 
Principles of this Matter. 


The CONTENTS. 


1. A firſt Teſtament is annulled by a ſe- 
cond. 
2+ Altho the ſecond make no mention of the 


fe 

3. N that the ſecond be in due Form, 
altho it remain without Execution. 

4. A Teſtament which may ſubfiſt with fewer 
Formalities revokes a former. 

5. 4 Teſtament in favour of the Heir of 
Blood, atteſted by fue Witneſſes, re- 
volles the former which called a Stranger 
to the Succeſſion. 

6. The Birth of a Child annuls the Teſta- 
ment. 

7. Unleſs the ſaid Child dies before the Te. 
tator- 

8. The Teſtament in which the Children arc 

omitted is null, 

9. The unjuſt difinheriting of Children an- 
nuls the Teſtament- 

10. The Inſtitution is of no effect, if the 


Teſtamentary Heir renounces. 


11. The Teſtament is annulled, if the Teſ- 


tator dies incapable of making one. 

12. The other Changes, nor the length of 
time, do not aunul a Teſtament. 

13 · The Teſtament may be either entirely an- 
nulled, or only as to the Inſtitution, or 
ſome other Clauſes. ..\ .. 

14. The ſecond Teſtament anuuls or changes 
the firſt, according to the Diſpoſitions it 
contains. 

15. The Birth of a Child annuls the whole 
Teſtament that made no mention of it. 


16, The Legacies of undutiful Teſtaments 


ubſiſt. 

17. . of kin being inſtituted, cannot 
renounce the Execution of the Teſta- 
ment, that he may ſucceed to the Teſta- 
tor as dying inteſtate. 

18. If he that is inſtituted Heir or Execu- 
tor in theTcſtament, renounces by Col- 
luſion with the next of kin, the Teſta- 
ment ſhall ſubfiſt with reſpect to all the 
other Diſpoſitions. | 

19. If he renounces without this Colluſion, 
what will be the effect of this Renun- 
ciation. 

20. The Incapacity happened to the Teſtator 
aunuls all the Diſpoſitions of the Teſ- 
tamente | 

21. The Teſtator may annul his Teſtament 
by tearing it, or razing it. 

22. The Blots and Daſhes made by chance, 
or againſt the will of the Teſtator, do 
not annul the Teſtament. 


Tit. 1. Sect. 5. 39 


23. The Additions made to explain the Teſ- 
tament, do not annul it. | 

24+ We ought to judge of the Raſures and 
Additions according to the Circum- 
ſtances. 

25. A Teſtament made by Force is null. 

26. The Teſtament is null with reſpect to 
15 who forcibly hinders the revoking 
of it. 

27. The Diſpoſitions procured by ſome good 


ce 0r Service are not null. 


<  $ 


Eſides the Want of Formalities 1. 4 #r/ 
which may annul a Teſtament, * axes of 

there are other Cauſes which may have z, , fe. N 

the ſame Effect. And we may reckon as con. 

the firſt of them a ſecond Will of the Teſ- 

tator who makes another Teſtament. 

For as every Teſtament implies the Diſ- 

poſal of the whole Eſtate, two diffe- 

rent Teſtaments cannot ſubſiſt together, 

but the ſecond annuls the firſt a; as ſhall 

be explained in the following Articles. 


a Poſteriori teſtamento quod jure perfectum eſt, 
ſuperius rumpitur. 5. 2. inſt. quib, mod. teſt. infirm. 
Teſtamentum rumpitur alio teftamento, J. 1. F. de 
inj. rupt. See the ivth Article of the iſt Section of 
Codicils. | 


II. 


Altho the ſecond Teſtament make no 2. Alt 
mention of the firſt, yet nevertheleſs it 8 
revokes it by the bare Effect of the Will „ention of 
of the Teſtator, who being at liberty he firft. 
to change his Diſpoſitions to the Mo- 
ment of his Death, declares ſufficiently 
by thoſe which he makes in his ſecond 
Teſtament, that his Will is, that the 
firſt ſhould remain without effect 5. But 
if in the ſecond Teſtament, the Teſta- 
tor makes only ſome Additions, ſome 
Deductions, and ſome Alterations in 
the former, whether it be in the naming 
of the Heir or Executor, or in the Le- 
gacies; whatever he confirms of the 
firſt Teſtament ſhall have its effe& as 
making a part of the ſecond. 


Am bulatoria enim eſt voluntas defuncti, uſque 
ad vitæ ſupremnm exitum. J. 4. ff. de adim. vel 
transfer. _ Non omnes tabulas prætor ſequitur 
hac parte edicti; ſed ſupremas, hoc eſt, quæ noviſ- 
ſime ita factæ ſunt, poſt quas nullæ ſactæ ſunt J. 1. 
S. I. ff. de bon. poſſ. ſec. tab. See the xiiith and 
xivth Articles, 8 | 


III. 


A firſt Teſtament made in due Form 3. i- 
ded thaz 


cannot be annulled by a ſecond, unleſs % Goat 


the ſame be likewiſe in due Form: For 37 in dus 
otherwiſe this ſecond Will having for Form, al- 
its Proof only an Act that is null, would / 1 re- 
be null likewiſe, and would not have ſo 257 
much Execution, 
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much as the Effect to revoke the former 
D iſpoſitions which ſhould {till be in be- 
ing c. But if the ſecond Teſtament has 
all the neceſſary Formalities, it is no 
matter altho it remain without Execu- 
tion, whether it be that the Heir or Ex- 
ecutor, and Legataries, if there are a- 
ny, renounce the Right they have by it, 
or that they die before the Teſtator, or 
that they are become uncapable, ſo that 
this Teſtament has no effect. For this 
ſecond Will being in due form, does ne- 
vertheleſs annul the former. Thus the 
Teſtator dies without a Teſtament, the 
firſt being annulled by the ſecond, and 
the ſecond failing to have its effect d. 


c Tunc autem prius teſtamentum rumpitur, cum 
rius rite perfectum eſt. I. 2. F. de injuſt. rup. 
Vr. fact. 7 eſt 
d Pofteriore quoque teſtamento, quod jure per- 
fectum eſt, ſuperius rumpitur. Nec intereſt extite- 
rit aliquis hæres ex eo, an non. Hoc enim ſolum 
ſpectatur, an aliquo caſu exiſtere potuerit. Ideo- 
que, ſi quis aut noluerit hæres eſſe, aut vivo teſta- 
tore, aut poſt mortem ejus * hereditatem 
adiret, deceſſerit, aut conditione ſub qua hæres inſti- 
tutus eſt, deſectus fit ; in his caſibus pater familias 
inteſtatus moritur. Nam & prius teſtamentum non 
valet ruptum a poſteriore: & poſterius æque nullas 
habet vires, cum ex eo nemo heres extiterit. 5. 2. 
inſt, quib. mod, teſt. infirm. 


IV. 


4. A Teſ- We muſt not reckon in the number of 
— ecl 0 Teſtaments that would not be ſufficient 
[ubſitwith to revoke a former Teſtament, thoſe in 


fewer For- Which the Laws diſpenſe with a part of 


_ malities, the Formalities, ſuch as Military Teſ- 


revokes a taments, and thoſe which are made in 
former. a time of Plague. For if theſe Teſ- 
taments which want ſome Formalities, 
have thoſe which are ſufficient to render 
them valid, they revoke the former Teſ- 


taments e. 


e Tunc prius teſtamentum rumpitur cum poſte- 
rius rite perfectum eſt. Niſi forte poſterius jure mi- 
litari ſit factumTunc enim & poſteriore non 
perfecto ſuperius rumpitur. l. 2. F. de injuſt. 7 upt. 
irr. fact. teſtam. 

Altho this Text ſpeaks only of the Military Teſ- 
tament, yet a Teſtament made in a time of Plague, 
according to the Rule explained in the xvith Article 
of the id Section, will have the ſame Effeft, ſince 
it will ſub ſiſt. 


V. 


4. 41% lt muſt likewiſe be remarked on this 
tament in Rule, that we ought to except from it the 
favour of Caſe where the Teſtator having by a 


Bloc, au, former Teſtament named for his Heir 


efied by or Executor another Perſon than him 


five Wit Who had right to ſucceed to him if he had 
neſſes, re- died inteſtate, had inſtituted for his 


vokes the . . 
— Teſtamentary Heir or Executor, his 


which cal· Heir at Law by the + was Teſtament ; 


led a 


For in this caſe this ſecond Teſtament, Stranger 
altho null, revokes the former, provided 9 1e Suc- 
only that it have five Witneſſes, and the . 
Favour of the Heir of Blood makes it 

to ſubſiſt f. | 


_ F Tunc prius teſtamentum rumpitur, cum poſte- 

rius rite perfectum eſt. Niſi forte poſterius vel ju- 

re militari ſit faftum, vel in eo ſcriptus eſt qui ab in- 

teſtato yenire poteſt. Tunc enim & poſteriore non 

perfecto ſuperius rumpitur, I. 2. F. de injuſt. rupt. 

irr. fac, Fry pag ; ; ; 

Si quis teſtamento jure e jews ad aliud ve- 

nerit teſtamentum, non alias quod ante factum eſt 

infirmare decernimus quam ſi id quod ſecundo face- 

re teſtator ĩnſtituit, jure fuerit conſummatum : niſi 

forte in priori teſtamento ſcriptis his qui ab inteſtato 

ad teſtatoris hæreditatem vel ſucceſſionem venire non 

poterant, in ſecunda voluntate teſtator eos ſcribere 

inſtituit, qui ab inteſtato ad ejus hæreditatem vo- 

cantur. Eo enim caſu, licet imperfecta videatur 

ſcriptura poſterior, infirmato priore teſtamento ſe- 

cundam ejus yoluntatem, non quaſi teſtamentum, 

ſed quaſi yoluntatem ultimam inteſtati valere ſanci- : 
mus. In qua voluntate quinque teſtium juratorum Z 
depoſitiones ſufficiunt. Quo non facto valebit pri- 3 
mum teſtamentum, licet in eo ſcripti videantur ex- 

tranei, J. 21. S. 3. C. de teſt, See in the Preface 

to this ſecond Part, num. viii. and the iiid Article of 


the viith Section of this Title. 


VI. 


A'Teſtament made with all the Forma- 6. The © 
lities is nevertheleſs annulled by the Birth Birch of 4 
of a Child whom the Teſtator had not age -= 
inſtituted his Heir or Executor g: For —— 
ſince the Inheritance is due to the Chil- 
dren both by Law and by Nature, if 
they have not deſerved to be diſinheri- 
ted h, the Child which is born to the 
Teſtator after the making of his Teſta- 
ment, is his Heir. And it is preſum'd 
that the reaſon why he did not revoke 
this Teſtament, was becauſe he was f 
prevented by Death. | | 3 


g Teſtamentum rumpitur agnatione ſui hæredis. 
J. 1. F. de inj. rupt. irr. fac. teſt. l. un. C. de ordin. 
judic. See the xyth Article touching Legacies in this 
Teſtament. 

h Ratio naturalis, quaſi lex quzdam tacita, libe- 
ris parentium hæreditatem addicit, yelut ad debi- 
tam ſucceſſionem eos vocando. Propter quod & in 1 
jure civili ſuorum hæredum nomen eis indictum eſt. | — 
Ac ne judicio quidem parentis, niſi ex meritis de [3 
cauſis, ſummoveri ab ea ſucceſſione poſſunt. J. 7. TS 
F. de bon. damn. See the Preface to this iid Part, | 
num. 11. f 1 


. ee e 


VII. 


If in the Caſe of the preceding Arti- 7. Unleſs 
cle, the Child born after the Teſtament or 
ſhould happen to die before the Death 2 — 4 
of the Teſtator its Father, the ſaid Teſ- Teſtaor. 
tament would have its effect: For ſince 
it is the Death of the Teſtator that 
gives the Teſtament its effect, and that 
at the time of the ſaid Death the Cauſe 
which ought to annul the nor 

| this 
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Heir re. 
nounces. 


this Father would not be any more in 
being, nothing would hinder its Vali- 
dity. And all the Di ſpoſitions thereof 
would be executed upon this juſt Pre- 


revoked them after the Death of the 
ſaid Child, had confirmed them i. 

i Poſtumus præteritus Vivo teffitbre natus, de- 
eeſſit: licet juris ſcrupuloſitate nimiaque ſubtilitate 
teſtamentum ruptum videatur: attamen fi ſignatum 
fuerit teſtamentum bonorum poſſeſſionem ſecundum 
tabulas accipere hæres ſcriptus poteſt, remque obti- 
nebit, ut & Hadrianus, & Imperator noſter reſetip- 
ſerunt. Idcireoque legatarũ & fideicommiſfarii ha- 
bebunt eaquie fibi relicta ſunt, ſecuri. I. 12. . de inj. 
rap. tr Fs 5 tofl. 


VIII. 


8. TheTeſ- "The Teſtament of him who having 
ament i» Children, or Parents if he has no Chil- 
3 dren, makes no ment ion of them there- 
are omit... in, is anniilted with reſpe& to the In- 
ted is null. ſtitution of the Heir or Executor: For 
he ought to have named them his Heirs 
or Executors; or if he had a mind to 
diſinherit them, he ought to have men- 
tioned the Reaſons for which he did it 7, 
as ſhall be explaitied in the Second 
Title. / 

1 Teſtamentum aut non jure factum dicitur, ubi 
ſolennia juris deffiertitit, aut nullius effe —_ 
cum filius qui fuit in patris poteſtate præteritus 

J. 1. F. de injuſt. rupt. irrit. fat. teſt, Nov. 115. te 
. 3. & 4; See the following Article, and the xvith 
Article, with the Remark that is there made on it. 

This Omiſſion of the Father or Mother who make 

no mention of theit Children in their Tiſtaments, 


is called in the Roman Law Preterition, 4:;ftinguiſh- 
ed from Diſneriſon, for in this the Children are na- 
med and diſhinherited. 


IX. 


9. The un- If the Feftator who has Children 

juſt diſin- diſinherits any of them without juſt 

3 Cauſe, his Teſtament will be annulled 

ane re as to the Inſtitution of the Heir or Ex- 

Teſtament. ecutor. And it would be tlie ſame 
thing if the Teſtator who had no Chil- 
dren had difitherited without juſt Cauſe 
his Father, or Mother, or other Aſcen- 
dants n, as ſhall beſhewn in the 11d Ti- 
tle of this Book. 

n Si ex cauſa de inofficioſſ cognoverit judex, & 
pronuntiaverit contra teſtamentum, nec fuerit pro. 
vocatum; ipſo jure reſciſſum eſt; Et ſuus bæres 
erit ſecundum quem judicatum eſt. J. 8. H. penult. . 
de inoff. teſt. I. 30. ff. de liber. & poſt hared, 51. 
V. Nov. 116. c. 3 and 4. and the xvith Article of 
this Section. 5 

X. 

IO. The | | 1 
Inſtitution When the Perſon who 18 inſtituted 
is of % Heir or Executor by a Teſtament re- 
#2, if nounces the Inheritance; the Inſtitution 
men of the Teſtanientary Heir having no 

effect, the next of kin is called in the 
Vo I. II. | 


Of Teſtamients. 


+ {umption, that the Teſtator not having 


we as © 
- 1 . 3 1 
Tit. t. Sect. 3. 11 
1 g | . 9 


place of him who was named by the 
Teſtament x. | | 
= In irritum conſiicuirur teſtamentum non adita 1 
hereditate, J. 1. ff. de inj. rut. irr. fact. teſt. Si 
nemo fubiit hæreditatem, omnis vis teſtamenti ſolvi- 
tur. I. 18 1. ff. de reg. fur. wy | 
Me have not ſaid in the Article, that the Teſla- 
w will be null without Diſtinction ai to All the 
Diſpoſitions it may conitain, concerning which it Will 
be neceſſary to ſee the xixt h Article, with the Re- 
mark made on it, in 
In England the Uſage is, in the Caſe mentioned 
in this Article, lien the Executor renounces the 
Execution '6f the Will, if the Reſidue be , thegein 
difpoſed of, to grant Adminiſtration with the Will an- 
nexed to the Reſiduary Legatee, preferable to the 
next of kin, Swinb. of Teſlaments, Part vi. 5. 3.] 


XI. 
If he who had made a Teſtament 11. The 


happens afterwards to fall into a State ee 
that renders him incapable of having 4% .f 56e 
Heirs or Executors ; as if he happens 7e/ator 
to loſe his Right of Naturalization, or dies inca- 
is condemned to ſome Puhiſhment that 2 of 
carries with it a Ciyil Death, as has TY 
been explained inits Place, and that he * 
remains in that Condition till his Death, 

the Teſtathetit which he had made be- 

fore will be annulled. For firice Every 
Teſtament hath its effect only at the 
moment of the Death of the Teſtator, 


he who at the time of his Death cannor 


leave his Goods to Heirs or Executors, 


cannot by conſequence leave any uſe of 
a Teſtament from which no body can 


teap any Profit o. 


0 Ttricum fit teſtamentum quoties ipſi teſtatori a- 
liquid contigit: puta, fi ciyitatem amittat. J. 6, $. 
5. M de inj, rupt. irr. F. teſi. PPT 3 
Sed & ſi quis fuerit capite damnatus, vel ad 
beſtias, vel ad gladium, vel alia pœna, qua vitam 
adimit, teſtamentum <jus irritum fiet. d. J. 5. 6. 
See the xvith Article of the iid Section of this Title, 
the Texts which are there cited, and the Remarks 
made thereon, and the xxth Article of this Section. 


This Article is to be underſtood only of the Caſe 


mentioned in it, where the Teftator is at the time 
of his Death incapable of having Heirs or Executors, 
for if he was only incapable of making a Will, as if 
ter having made his Teſtament he had pro ed him- 
775 a Monk, or was fa len into a State 0 Madneſs, 
or under ſome other Infirmity which render d him 
incapable of making a Teftament, yet his Teflament 
would nevertheleſs have its effect, becauſe he would 
not be incapable of having for his Heirs or Executors 
thoſe whom he had made choice of when he was ca- 
pable of doing it. 
bs 
All the other Changes that might hap- 12. 7. 
en between the time of making the ober 
eſtament, and the Death of the Teſ- Change,, 


0. 5 > of een a - 0 th 
tator, even thoſe which might make us , : 1 of 


. ſome Change of his Will, would % ;, 


t ann it. And altho there may have not annul 


pats) eat number of Years in the ſaid 4 Tefa- 
Tort 


val, and that during that long 
time the Teſtator's Eſtate had been 
"I | much 


42 
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much augmented or diminiſhed, that 
ſome of the Legataries were dead, that 
the Perſon whom he had choſen ito be 
his Heir or Executor, becauſe he was 
poor, and had many Children, ſhould 
happen to be rich, and to have no Chil- 
dren, or that there had happened other 
Changes of the like Nature; his Teſ- 
tament would nevertheleſs be executed, 
unleſs that he had revoked it either by 
ſome contrary Diſpoſition made in due 
form, or in the manner explained in the 
21ſt Article. For it ought to be pre- 
ſumed that he had peflevered in the 
ſame Will, having made no Change in his 
Teſtament, being able to have done it, 
and that his Intention was that this Teſ- 
tament ſhould be executed in what man- 
ner it could, according to the Condi- 
tion that Matters ſhould be in at the 
time of his Death p. 

p Sancimus fi quis legitimo modo condidit teſta- 
mentum & poſt ejus confectionem decennium pro- 
fluxerit, ſi quidem nulla innovatio, vel contraria 
voluntas teſtatoris apparuerit, hoc eſſe firmum. 
Quod enim non mutatur, - quare ſtare prohibetur ? 


Quemadmodum enim qui teſtamentum facit, & ni- 
hil voluit contrarium, inteſtatus efficitur? J. 27. C. 


die teſtam. | 


T We have not ſet down in this Arti- 
cle the Words that follow in this Text, 
that if the Teſtator revoke his Teſta- 
ment, either in the Preſence of three 
Witneſſes, or by an Act in a publick Re- 
giſtery, this Revocation, together with 
the Duration of ten Years after the 
Teſtament, will make it to be null. Sin 
autem teſtator tantummodo dixerit, non vo- 
luiſſe prius ſtare teſtamentum, vel aliis 
verbis utendo contrariam aperuit voluntatem, 
& hoc vel per teſtes idoneos non minus tribus, 
del inter acta manifeſtaverit, & decennium 


fuerit emenſum ; tunc irritum eſt teſtamen- 


tum, tam ex contraria voluntate, quam ex 
curſu temporali. And inſtead of this 
way of revoking a Teſtament, we have 
put only in the Article, that the 
'Teſtator may revoke: it, either by an 
Act made in due form, or in the manner 
explained in the 21ſt Article, that is, by 
tearing, raſing, or defacing it. For it 
ſeems that that which in the Roman Law 
made the uſe of thoſe other Ways of 
revoking a Teſtament neceſſary, either 
by an Act in the Publick Regiſtery, or 
by a Declaration in. preſence of Wit- 
neſſes, was, that Teſtaments, as well as 
all other A&s, might be made without 
any Writing a; and that therefore as 
Teſtaments made after this manner did 
'"a See the xiith Article of the iſt Section of Cove- 
nants, l. 9. l. 10. Cod, de fide inſtr. l. 21. f. 2. Cod. 
dle teſtam. l. 26, cod. 1 


ſubſiſt in the Memory of the Witneſſes, 


a contrary Act was neceſſary to annul 


thoſe that were not written. And it 
was perhaps for the ſame reaſon, in that 
Teſtaments did ſubſiſt without Writing, 
that before Juſtinians Reign the Laws 
which that Emperor aboliſhed by the 
Law quoted on this Article, had regu- 
lated that a Teſtament ſhould be null 
after ten Years from the Day of its date 6. 
Which may have been founded upon 
this, that the Memory of a Teſtament 
which was not written, could not be ſo 
eaſily preſerved after ſo long a time, 
whether becauſe of the Death of all the 
Witneſſes, or ſome of them, or their 
Forgetfulneſs. And this Revocation of 
Teſtaments by the courſe of ten Years, 
may haye been extended to thoſe that 


were written, in the ſame manner as 


they extended the Formalities of Teſ- 
taments that were not written ; as has 


been remarked in other Places c. But 


Juſtinian did not content himſelf with 
the bare effect of the ſpace of ten Years, 
to revoke even Teſtaments that were 
not written; and he ordained, without 
making any diſtinction by this Law, 
that to revoke a Teſtament there ſhould 
be neceſſary both the Courſe of ten 
Years, and likewiſe a Declaration of 
the Teſtator in the - preſence of three 
Witneſſes, or an Act in the publick Re- 
giſtery: From whence it follows, that 
without the Circumſtance of this time, 
an Act before the Witneſſes would not 
be ſufficient, and that it would be ne- 
ceſſary to have an Act more authentick 
to revoke the Teſtament; ſo that it 
would ſeem that Juſtinian looked upon 


the Revocation of a Teſtament as an 


Act of the ſame nature with the making 
of a Teſtament, becauſe it implies a 
Diſpoſition of the Inheritance : So that 
one might conjecture from this Law, 
that torevoke a Teſtament within the ten 
Years from its date, the ſame number of 
Witneſſes ſhould be neceſſary as in ma- 
king a Teſtament. And as to the man- 
ner of revoking a Teſtament by the ef- 
fect of time, as by this Law of Juſtiniau 
the Time alone 1s not ſufficient to an- 
nul it, ſo it is ſtill leſs ſufficient with us, 
where every Teſtament ought to be in 


writing. But altho every Teſtament 


ought to be in writing, yet a contrary - 
Act is not always neceſſary to revoke it, 
for the Teſtator needs only to tear or 
cancel his Teſtament, ſo that the uſe of 


an expreſs Revocation cannot be neceſ- 


b V. l. 6.Cod. Theodoſ. de teſtam. & codicill, 
c See the Preamble of the iid and ivth Seftions. 
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ſary, except in the Caſe where a Teſta- 
ror cannot have the Original Teſta- 
ment in his power, either by reaſon of 
Abſence, or for other Cauſes : And in 
this Caſe the Difficulty would remain, to 
know, whether it would be neceſſary 
to have an Act with the ſame number of 
Witneſſes that are required to a Teſ- 
tament, as it ſeems to follow from this 
Law of Juſtinian, who is not contented 
with three Witneſſes, except in the 
Caſe where the ten Years are elapſed af- 
ter the Date of the Teſtament. But as 
we have ſeen in the fifth Article, that a 
Teſtament with five Witneſſes in favour 
of the Heir at Law, annuls a former 
Teſtament in which a Stranger was in- 
ſtituted Heir or Executor; and that he 
who has a mind to revoke his Feſta- 
ment without making another, cannot 
but know, that if he die without a Teſ- 
tament he leaves his Eſtate to his next 
of Kin; ſo therefore five Witneſſes 
ought to ſuffice to make the Revoca- 
tion of his Teſtament valid. And this 
Revocation ought to have the ſame Ef- 


fe, as if he inſtituted his Heir at Law 


by a ſecond Teſtament. For one may 
ſay of him who revokes his Teſtament 
without making another, that he inſti- 
tutes for his Heir or Executor him who 
ought to ſucceed to him if he died 
inteſtate, not by an Inſtitution in ex- 
preſs Terms, but which is tacit in the 
Expreſſion, and expreſs in the Inten- 
tion ; and likewiſe with this Advantage 
im favour of the ſaid Heir at Law, that 
he is willing to leave him the Eſtate 
without any Diminution by Legacies, 
or other Bequeſts. And if this Revo- 
cation were made in a Place where on- 
ly two Witneſſes are required to a Teſ- 
tament, the ſame Number would be ſut- 
ficient ; ſince in Teſtaments, and other 


Acts, we ought to obſerve the Formali- 


ties that are uſed in the Places where 
they are made ; as has been remarked on 
the firſt Article of the third Section. 
But if there were only two Witneſſes 
to ſuch a Revocation, in a Place where 
a greater Number of Witneſſes is ne- 
ceſſary to a Teſtament, and the Teſ- 
tator had perſevered in the ſaid Will 


to his Death, altho he had not ſurvived 


ten Years after the making of it, the 
Proof which would reſult from an Act 
of this Nature, joined with the Favour 
of the Heir at Law; would it not be 
ſufficient to annull the Teſtament, as 
well as in all other Acts, and even in a 
Donation of one's whole Eſtate to take 
effect in the Life-time of the Donor, 
two Witneſſes are ſufficient with a No- 


Vo I. II. 


Tit. I; Sect. GY 43 


tary, -or two Notaries without any 
Witneſs? This Queſtion might be rank- 
ed in the Number of thoſe which de- 
mand Rules for deciding them. And 
without deciding it, it ſeems reaſona- 
ble to believe, that ſince Juſtinian re- 
quired only three Witneſſes with the 
Space of ten Years, and judged in this 
Caſe the Revocation of the Teſtament 
juſt and favourable, altho without the 
Formality required in a Teſtament, an 
Act made No nee two Publick Notaries, 
or one Notary and two Witneſſes, ſet- 
ting forth in an authentick Manner the 
Will of the Teſtator to revoke his Teſ- 
tament, might have this Effect; eſpe- 
cially ſince it would ſeem that fewer 
Formalities are neceſlary to leave the 
Inheritance in the natural Order to the 
Heir at Law, than what the Law re- 
uires to deprive him of it, and that it 
x ==! not ſeem neceſſary that he who, 
after having made a Teſtament, chan- 
ges his Mind, and is willing to die in- 
teſtate, ſhould make a ſecond Teſta» 
ment in the ſame Form and Manner. 


As to Revocation of Wills in England, it is 
particularly directed by Att of Parliament, that no 
Will in Writing concerning any Goods or Chattels, 
or Perſanal Eſtate, ſhall be repealed, nor any 
Clauſe, Deviſe, or Bequeſt therein be altered or 
changed by any Words, or Will by Word of Mouth 
only, except the ſame be in the Life of the Teſta» 
tor committed to Writing, and after the Writing 2 
thereof read unto the Ieſtator, and allowed by 
him, and proved to be ſo done by three Witneſſes as 


the leaſt. Stat. 29 Car, 2. cap. 3. 8. 22. 


XIII. 


Among the different Cauſes which 13. The 
annul the Wills of Teſtators, and which Teſtament 
have been explained in the foregoing *) be ei- 
Articles, we mult diſtinguiſh between ee 
thoſe which deſtroy entirely the whole 424. or only 
Teſtament, ſo that there does not ſub- as to the 
fiſt ſo much as any one Diſpoſition in it, Hſtitu- 
neither for the Inſtitution of the Heir or“ 9 4 
Executor, nor for the Legacies; and 2 
thoſe which annul only either the Inſti- clauſe. 
tution of the Heir or Executor, or ſome 
other Diſpoſition, without touching the 
reſt; which depends on the Rules that 


follow qe 


q See the following Rules, 


XIV. 


In the Caſe of a ſecond Teſtament, 14. The 


the firſt is either entirely annulled in all /*©224 74 
$ament an- 


its Parts, or only in that which the ſe- „ wr 


cond may have changed in it, as has changes 


been ſaid in the ſecond Article. Thus e frft, 
the Effect of the Will of the Teſtator 5 


in his firſt Teſtament, depends on the poſitions is 
G 2 Effect contaixs. 
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44 The CIVIL LAW, Sc. Book UI. 


Effect which his Will explained in the 
ſecond Teſtament ought to have r. And 
by the ſecond Teſtament we are always 
to underſtand that which is the laſt, 
how many ſoever the former Teſtaments 


are 5. 


r This is a Conſequence of the firſt and ſecond 
Articles. 
s Hoc eſt (eas tabulas) quz noviſſime ita factæ 


ſunt ; poſt quas nullæ factæ ſunt. J. 1. $i 1+ V. de 
bon, poſſ. ſec, tab. 


XV. 


15. The In the Caſe of the Birth of a Child, 
Birth ofa which the Teſtator did not foreſee, and 
3 of which he had made no mention in 
r 15 the Teſtament, it is entirely annulled, 
tament and nothing of it ſubſiſts, even altho the 
that made Teſtator had inſtituted by the ſaid Teſ- 
zo men- tament his other Children, which he 
ion of it had at that time t. For it may be ſaid, 
with reſpect to the Diſpoſitions of that 
Teſtament, that if the Teſtator had 
foreſeen the Birth of this Child, he 
would have burdened the Succeſſion 
with fewer Legacies, or perhaps would 
have left none at all. And it might like- 
wiſe happen, that if this Teſtament ought 
to ſubſiſt, this Child would be reduced 
to its Legitime or Child's Part, con- 
trary to the Intention of the Teſtator? 
So that we ought to preſume of ſuch a 
Teſtament, that the Diſpoſitions there- 
of are contrary to thoſe which the Birth 
of this Child would have obliged the 
Teſtator to make, if he had foreſeen 
it. 

z Si pater duos filios hæredes inſtituerit, & agna- 
tione poſthumi ruptum teſtamentum fuerit, quamvis 
hzreditas pro duabus partibus ad eos pertineat, ta- 
men fideicommiſſæ libertates przſtari non debent, 
ſicut nec legata quidem aut fideicommiſſa præſtare 
coguntur. 0. 47. ff. de fideicom. libert. l. 24. S. II. 
eod, See the ſixth Article. 

We may gather this Conſequence from this Text, 
that even the moſt favourable Legacies would be re- 
voled in this Caſe, ſince it annuls the Legacies of 
Liberty given to Slaves. But if there were in the 
ſaid Teſtament a Legacy left to Servants, in lieu of 
Wages due to them, it would not be ſo much a Lega - 
cy as an Acknowledgment of a Debt which ought 
to be acquitted; and it would be the ſame thing, if 
the Teſtator had charged his Heirs or Executors 
with ſome Reſtitution, which he was obliged to 
make, For the Cauſe which would annul this Teſ- 
tament, would not annul the Proof that it would 
make of a Truth of this Nature. 


XVI. 


16. The If a Teſtator, having Children, or, if 
Legacies he is without Children, having Parents, 
of unduti- makes no mention of them in his Teſ- 
ad 4. tament, or if he diſinherits them with- 
fiſt. out juſt Cauſe, the Teſtament will be 

null only with reſpec to the Inſtitution 

of other Heirs or Executors in the Place 


of his Children or Parents, and all the 
other Diſpoſitions of the ſaid Teſta- 
ment will have their Effect u. 


# Si vero contigerit in quibuſdam talibus teſta- 
mentis quædam legata, vel fideicommiſſa, aut liber- 


rates, aut tutorum dationes relinqui, vel quælibet 


alia capitula conceſſa legibus nominari, ea omnia 
jubemus adimpleri, & dari illis quibus fuerint dere- 
lita ; & tanquam in hoc non reſciſſum obtineat teſ- 
tamentum. Nov. 115. c. 3 

This Text relates to the Ieſtaments of Fathers and 
Mothers, and other Aſcendants; and the ſame thing 
is ordained at the End of the ivth Chapter of the 
ſame Novel, with reſpeft to the Teſlaments of Chil- 
dren who forget or diſinheris their Fathers, Mo- 
thers, or other Aſcendants. 

By the antient Law, the Legacies and other Be- . 
queſt of undutiful Teſtaments were annulled, as 
well as the Inſtitution of the Reir or Executor. See 
the Remark on the fifth Article of the ivth Seftion 
of undutiful Ieſtaments. 


XVII. 


In the Caſe where the Heir at Law, 27. The 
or next of Kin, is inſtituted Heir or next of 
Executor by a Teſtament, if to avoid . _ 
Payment of the Legacies he ſhould pre- 8 


cannot re- 
tend to renounce the Teſtamentary zounce the 


Succeſſion, and keep to his Right of Execution 
ſucceeding to the Deceaſed, as dying % 16% 


inteſtate, he would nevertheleſs be xr art 


bound to acquit the Legacies, and the „ay /ac- 
other Charges regulated by the Teſta- ceed 10 the 
ment x. Teſtator as 
x Prætor voluntates defunctorum tuetur, & eo- teſtate. 
rum calliditati occurrit, qui omiſſa cauſa teſtamenti, 
ab inteſtato hæreditatem partemve ejus poſhdent, ad 
hoc, ut eos circumveniant, quibus quid ex judicio de- 
functi deberi potuit, ſi non ab inteſtato poſſideretur 
hæreditas: & in eos actionem pollicetur. l. x. J. ſi 
quis omiſſ. cauſa teſtam. 
Quocumque enim modo hæreditatem lucri factu- 
rus quis fit legata præſtabit. d. I. $.9, in . See 
the following Article, and the fourth Article of the 
firſt Section | 
[The Practice in England in this Caſe is, that 
when the Executor of a Will declines the Execution 
of it, the Legatees are at Liberty to propound it for 
the Support of their Legacies, and may have Ad- 
miniſtration uith the Will annexed, For the Law 
does not put it into the Power of an Executor, to 
make the Tellament ſubſiſt or not ſubſiſt, by his 
Acceptance or Non- Acceptance of the Execution 
thereof] 7 


XVIII. 


If he that is inſtituted Heir or Exe- 18. If he 
cutor in a Teſtament renounces the Suc- t ;; in- 


ceſſion on purpoſe that it may go to ſtirured 


the Heir at Law, or next of Kin, the Heir or 
Heir at Law will be obliged to pay the 3 . 
Legacies, and the other Charges of the Ste 
Teſtament, altho he had given nothing renounces 
to the Perſon named. Heir or Executor % Collu- 
in the Teſtament, to induce him to _ with 
leave the Inheritance to him, and the 3 
ſaid Executor had done it out of mere Ieſtamnet 
5 Favour ſhall ſub- 
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Of Teſtaments. 
hf with Favour and Courteſy to the Heir at 


other Diſ- y Si quis per fraudem omiſerit h#reditatem, ut 
poſitions, ad legitimum peryeniat, legatorum petitione tene- 
bitur. J. 1. S. alt. ff ſi quis omiſſi cauſ. teſtam. 

Si quis pecuniam non accepit, ſimpliciter autem 
omiſit cauſam teſtamenti, dum vult præſtitum ei qui 
ſubſtitutus eſt, vel legitimo, numquid locus non ſit 
edicto? Plane indignandum eſt circumventam vo- 
luntatem deſuncti. Et ideo, ſi liquido conſtiterit, 
in necem legatariorum hoc factum, quamvis non 
pecunia accepta, ſed nimia gratia collata: dicendum 
erit, locum eſſe utili actioni adverſus eum qui poſ- 

ſidet hirredicatem. Et recte dicitur, ubicumque 
quis dum vult præſtitum ei, qui ſe repudiante yentu- 
rus eſt, non repudiaturus niſi præſtitum vellet: & ma- 
xime ſi ob evertenda judicia id fecit, ibi dicendum eſt, 
adverſus poſſeſſorem competere actionem. l. 4. eod. 

See the eighteenth Article of the firſt Section of 
Heirs and Executors in general. 


We have not put down in this Article, that it is 


weceſſary that the Deſign of defeating the Legataries 
ſhould appear clearly, as is ſaid in the firſt Part of 
this laſt Text. For beſides that in the Sequel thereof 
it is ſaid, that this Rule ſhall take place chiefly, if 
there were any Deſign to deſtroy the Diſpoſutions of 
the Teftament ; which ſeems ts intimate that even 
without this Deſign, the Heir at Law would be 
bound for the Legacies; another Conſideration ariſing 
from what ſhall be remarked on the following Ar- 
ricle, has induced us not to add this Reſtriction to 
the Rule explained in this Article. 


XIX. 


19. If be Tf in the ſame Caſe, where another 
renounces Perſon is inſtituted Heir or Executor in 
—_— - the Teſtament than the Heir at Law, 
ſion, whas he Mould renounce the Inheritance, not 
2will be the Out of any Conſideration for the Inte- 
Effect of reſt of the Heir at Law, but becauſe he 
#his be. did not find his Account in accepting 
Auncid- . . . . 

3 the Inheritance, this Inſtitution would 
be of no effect, as has been ſaid in the 
tenth Article. Thus, the Inheritance 
paſſing to the Heir of Blood, the Teſ- 
tament would remain without effect in 
its moſt eflential Part, which is the In- 
ſtitution of an Heir or Executor z. 

z In irritum conſtituitur teſtamentum non adita 
e J. 1. in fe ff. de injuſt. rup. irr. fact. 
Feſt. 


Si nemo hereditatem adierit nihil valet ex iis quæ 
teſtamento ſoripra ſunt. I. o. ff. de teſtam. tut. 
Teſtamentum per omnia irritum. 4. 20, ff. de 


bon. poſſ. contr. tab. | 

Si jure facto teſtamento, ceſſante hærede ſcripto, 
alter ab inteſtato adiit hæreditatem, neque libertates, 
neque legata ex teſtamento præſtari, manifeſtum eſt. 


J. 2. in f. C. ſi omiſſ. ſit cauſ. teſt. 


T We have mentioned in this Article 
only the bare Nullity of the Inſtitution 
of the Teſtamentary Heir or Executor, 
and not the abſolute Nullity of the 
whole Teſtament, and of all the other 
Diſpoſitions that it might contain, al- 
tho it was the Rule of the Roman Law, 
explained in the Texts cited upon this 
Article, that all the Diſpoſitions ſhould 


Tit. I. Sect. 8. 


remain null, if he that was inſtituted 


Executor, or Teſtamentary Heir, did 


not accept of the Succeſſion. This 
Rule was founded upon this, that the 
Inſtitution of the Heir or Executor was 
conſidered as the moſt eſſential Part of 
the Teſtament, and the Foundation of 
all the other Diſpoſit ions. Which went 
ſo far in the antient Roman Law, that 
it was neceſſary to begin the Teſta- 
ment by the Inftiturion of the Heir or 
Executor, and that all the Legacies 
which preceded the ſaid Inſtitution 
were null, even thoſe which gave Li- 
berty to Slaves a, altho-there were no 
other Nullity in the Teſtament. It was 
upon the ſame Principle, that they 
made likewiſe the Validity of the Le- 
gacies to depend on the Executor's Ac- 
ceptance of the Inheritance. So that it 
depended altogether on the Executor 
to make the Legacies valid by his ac- 
cepting the Inheritance, or to annul 
them by renouncing it. 

It appears clearly, from theſe Prin- 
ciples of the Roman Law, that this 
Rule, which annuls the Legacies for 
want of a Teſtamentary Heir or Exe- 
cutor, cannot have place in the Cuſtoms 
of France, ſeeing they do not acknow- 
ledge any Teſtamentary Heir, and that 
Teſtaments in the ſaid Cuſtoms are, ac- 
cording to the Spirit of the Roman Law, 
nothing elſe but Codicils. And as for 
the Provinces which are governed by the 
written Law, the Caſe is ſo rare, ſince 
the Invention of the Benefit of an In- 
ventary, for Legacies to be loſt by the 
Teſtamentary Heir's renouncing the In- 
heritance, that it has never perhaps 
once happened. For what perſon is 
there who is inſtituted by a Teſtament, 
who having Hopes to reap ſome Ad- 
vantage from the Succeſſion, and being 
at liberty to accept it with the Bene- 


fit of an Inventary, will readily re- 


nounce it? And if he refufes it only 


becauſe it is really burdenſome, the Le- 


gataries loſe nothing thereby; ſeeing 
Legacies are paid only after the Debts. 

t is true, that in the antient Roman 
Law, it might very well happen, that a 
Teſtamentary Heir might renounce an 
Inheritance which would have proved 
advantageous. For before the Inven- 
tion of the Benefit of an Inventary, as 
there was no Medium between accept- 
ing purely and ſimply the Inheritance, 
or renouncing it, it might eaſily fall out 
that a Teſtamentary Heir might re- 
nounce a Succeſſion, which the apparent 


a V.$. 34. inſt. de legat. 
Charges 
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Charges might render ſuſpicious, altho 
the Goods of the Succeſſion might be 
more than the Charges: And it was 
in that Time that this Law was eſta- 
bliſhed. But after the Invention of the 
Benefit of an Inventary, it cannot well 
be ſuppoſed that this Caſe ſhould hap- 
pen, that a Succeſſion, in which there 
may remain Goods to the Heir or Exe- 
cutor, ſhould be abandoned. And in 
tine, altho it ſhould happen that a Teſ- 
tamentary Heir ſhould renounce a Suc- 
ceſſion, of which the Goods are ſuffici- 
ent to clear all the Charges, and to pay 
oft either the whole Legacies, or a part 
of them; it does not ſeem to be juſt, 
nor agreeable to our Uſage, that the 
Legataries ſhould loſe their Legacies 
becauſe the Heir or Executor would not 
accept of the Inheritance. For as this 
Rule of the Roman Law, which annuls 
the Legacies when he that is inſtituted 
Heir or Executor abandons the Succeſ- 
ſion, has had for its Foundation only 
theſe Niceties, which we have juſt 
now explained; ſo likewiſe it may be 
conſidered as a pure Nicety, and may 
be ſaid to be contrary to the firſt and 
moſt eſſential Principle of the Roman 
Law it ſelf in the Matter of Teſta- 
ments, Which is, that the Will of the 
Teſtator ought to ſerve as a Law, as has 
been remarked in its proper Place ; 
ſince this Will is not limited to the In- 
ſtitution of an Heir or Executor, but 
reſpects likewiſe the Legacies, and 
ſometimes Legacies that are more fa- 
vourable than the Iyſtitution it ſelf, and 
which the Teſtator wi!! have acquitted 
independently of the Will of his Heir or 
Executor, and even againſt his Will, it 
he ſhould oppoſe it. 

It may be ſaid further, that it is con- 
trary to Equity to make Bequeſts that 
are juſt and reaſonable, to depend on the 
whimſical Humour of an Heir or Exe- 
cutor; and go make Legataries loſe the 
Recompences of their Services and o- 
ther good Deeds, on which may de- 
pend the Subſiſtence of their Families ; 
and that for no other Reaſon, but that 
of a bare Nicety, "which can be of no 
Advantage to any Perſon beſides the 
Heir at Law, who could not expect the 
Succeſſion but with the Condition of 
acquitting the Legacies, if he had been 
called to it by the Teſtament; and who 
not being called to ſucceed by the Teſ- 
tament, ought to content himſelf with 
taking the Place of him that is inſtitu- 


6 See the ſeventh Article of the firſt Section of 
this Title, and a Article of the following 


Section. 


ted by the Teſtament, with the Charges 
which the Teſtator had impoſed upon 
him. So that we might in this Caſe, 
more than in any other, put in practice 
the Sentiment of the moſt learned Com- 


mentators, who will have the Codicil- 


lary Clauſe to be ſupplied in every Teſ- 
tament, as has been ſaid in the fourth 
Section; which would have this Effect, 
that this Heir at Law would be obliged 
to acquit the Legacies, in default of him 
that is inſtituted Heir or Executor by 
the Teſtament; and that altho he were 
Heir by another Title than the Teſta- 
ment, Pos he ought not ro have the Be- 
nefit of the Succeſſion without 2 
the Charges of it, according to theſe 
Words of one of the Laws concerning 
this Matter, Quocunque enim modo hære- 
ditatem lucrifatturus quis fit, legata præ- 
ſtabit. I. 1. F. 9. in f. F. fi quis om. cauſ. 
zeſt. For altho theſe Words do not pre- 
ciſely relate to the Caſe in queſtion, 


yet the Senſe and Meaning of them is 


applicable to it. 


Altho all theſe Conſiderations ſeem 


ſufficient to make the Legacies ſubſiſt, 
when the Teſtamentary Heir renounces 
the Succeſſion, yet the Validity of the 
Legacies in this Caſe may likewiſe be 
founded on another Principle of Equi- 
ty; and which is alſo of the Roman 
Law; That in the Caſes where the 
ueſt ion is concerning the Validity of 
an Act, in which are contained two 
Things that have ſome Connexion with 
one another; if one of the two cannot 
ſubſiſt, yet the Act is nevertheleſs valid 
for that which may ſubſiſt without the 
other. Thus, for example, when by 
one and the ſame Act two Perſons have 
bound themſelves as Sureties for ano- 
ther, if one of the ſaid Perſons could 
not bind himſelf, as if it was either a 
Minor, or a Woman, who by the Ro- 
man Law could not oblige her ſelf for 
other Perſons, the A& which would be 
null with reſpect to the ſaid Woman, or 
Minor, would ſubſiſt for the other, 
who would remain obliged ſolely for 
the whole Debt c. It is only the Acts, 
of which no one Part can ſubſiſt but by 
the Validity of the Whole together, 
that are annulled in the Whole by the 
Nullity of any Part; as, if two Arbi- 
trators being named by a Compromiſe, 
one of them either could not, or would 
not accept thereof, the Nomination 
would be altogether fruitleſs, with re- 
ſpect to them both; for one of them 
cannot judge without the other d; ſo 
c l. 48. ff. de fidej. l. 8. C. ad Senat. Vell. 
4 l. 7. S. 1. J. de recept. 


that 


In 
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that the Nomination of one alone would 
ſubſiſt to no purpoſe. Bur even in the 
Caſes which relate to one only Thing, 
which can admit of no Diviſion, the 
Laws ſuppoſe a Diviſion therein, in 
order to make the Acts ſubſiſt ſo far as 
is poſſible. For it is the Spirit and 
Intention of the Laws, to give to all 
ſorts of Acts all the Effect that they can 
reaſonably have. Thus we ſee, even in 
the Roman Law, that Juſtinian having 
diſpenſed with the regiſtring of Dona- 
tions that ſhould be under a Sum which 
he had regulated, he ordained that the 
Donations exceeding the ſaid Sum, 
which were not regiſter'd, and which 
for want of being regiſter'd onght to 
be null, ſhould ſubſiſt for the Sum that 
might be given without being regiſter'd. 
So that chat Donation was partly null, 
and partly had its Effect e. Thus, by our 
Uſage, a Donation of all one's Goods, 
reſent and to come, may be divided 
y the Donee, who may reſtrain it to 
the Goods which the Donor had at 
the Time of the Donation, as has been 
remarked on the ſixth Article of the 
thirteenth Section of Heirs and Execu- 
tors in general. | 
Tr is from theſe Principles that the 
Rule of the Canon Law has been ta- 
ken, which ſays, that. that which may 
be valid onght not to be annulled be- 
cauſe of its Connexion with that which 
is invalid: Utile non debet per inutile vi- 
tiari, C. 37. de reg. Jur. in. 6. Which 
is to be underſtood of the Caſes where 
this Connexion is not ſuch that one of 
the two things cannot ſubſiſt without 
the other. Thus we may ſay, that ac- 
cording to the ſame Principles it is e- 
quitable that a Teſtament which is 
without effect as to the Inſtitution of an 
Heir or Executor, ſhould nevertheleſs 
ſubſiſt as to the other Diſpoſitions, ſince 
they have no neceſſary Connexion with 
the ſaid Inſtitution, each of them ha- 
ving its Cauſe in the Intention of the 
Teſtator, which makes them indepen- 
dant one of another. For as his Will 
is in general with reſpe& to them all to- 
ether that they ſhould have their ef- 
Ea, ſo his Will is in particular with 
reſpe& to every one of them, that it 
ſhould be executed, even altho the o- 
thers could not have their effect. 
Upon the ſame Subject we may re- 
mark a Deciſion of the Emperor Anto- 


e 1. 34. C. de donat. I. 36: in f. eod. Nov. 162. 


c. I. §. 2. $73 2 : : #28. 5 ; 
According ta aur,Uſage in France, every Donation 


that is not. enrolled is intirely null. See the xyth 


Article of the iſt Section of Donations. 


Tit. 1. Sect. 5. 

ninus, in a Cauſe which was argued be- 
fore him : The Queſtion was, to know 

whether a Teſtator having blotted out 
in his Teſtament the Names of his Ex- 

ecutors, the Legacies with which his 

Executors were charged in the ſaid Teſ- 

tament ought to ſubſiſt. The Emperor's 

Advocate, who was of Counſel againſt 

the Legataries, pretended that the ſaid 

Legacies were eſcheated, that is of no 

effect tor the Legataries, and that they 

did belong to the Exchequer, according 

to the Law which was then in being f : 

And he quoted the Rule, that for want 

of a Teſtamentary Heir, all the Diſpo- 

ſitions of the Teſtament were null, Now 

poteſt ullum teſtamentum valere quod hare- 

dem non habet. But the Emperor, who 
knowing this Rule, had ſaid before of 
himſelf that theſe Legacies could not: 
be valid, having ordered the Partics 

and their Advocates to withdraw, that 

he might reflect at more leiſure upon che 
matter, made them be called in again, 
and told them that it was juſt that the 
ſaid Legacies ſhould be confirmed g- 
But if it is equitable to make the Lega- 
cies ſubſiſt in a Caſe where the Teſtator 
ſeemed to annull his Teſtament by blot- 
ting out the Names of his Executors; 
there is much more reaſon to confirm the 
Legacies of a Teſtament, in which the 
Teſtator has made no manner of Change 
or Alteration, and where nothing has 
happened but the unjuſt Caprice of the 
T: —— Heir, who notwithſtand- 
ing he may, without any Injury to him- 
ſelf, enter Heir with the Benefit of an 
Inventary, takes a Courſe which can be 
of no uſe but to deſtroy the Legacies, 
without reaping any Advantage thereby 
himſelf. It is true, that in the Caſe of 
this Law it was the Cauſe of the Ex- 


chequer againſt the Legataries, and that 


this Emperor preferred the Intereſt of 
the Legataries to that of the Exchequer z 
but he might have giveñ up the Right of 
the Exchequer, without making the Le- 
gacies to ſubſiſt, and might have left to 
the Heir at Law the whole Inheritance. 
Thus the Principle of Equity, which 
was the Foundation of the 133 


Deciſion, might likewiſe very juſtly de- 


cide in favour of the Legataries, in the 
Caſe where their Right is called in queſ- 
tion only by the Deed of the Executor, 
797 not by any Change of Will in the 

eſtator; for in this Caſe, the Condi- 
tion of the Legataries is more favoura- 


ble, than in that where the Teſtator by 


8 V. I. un, 8. 1. C faq C. de caduc. toll, 
£ 0.3» M de his que in teſt. del. ind. vol inſcrib. 


blot- 
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blotting out the Names of his Execu- 
tors, did himſelf give a mortal Wound 
to his Teſtament. : 

It is upon account of all theſe Conſi- 
derations, that we have been induced 
to be of opinion, that this Rule of the 
Roman Law, which annulled the Lega- 
cies when the Teſtamentary Heir did 
not enter to the Inheritance, is not con- 
formable to our Practice; which might 
likewiſe be founded on a Rule of the 
Roman Law, which ſays, that the Le- 
gacies belong to the Legataries from the 
moment of the Teſtator's Death, with- 
out waiting till the Teſtamentary Heir 
accepts the Inheritance, and that if he 
happens to die before he takes upon him 
the Execution of the Will, they tranſ- 
mit their Right to their Legacies to 
their Heirs h. It would ſeem to be a 
conſequence natural enough from this 
Principle, that ſince the Legatary has 
acquired his Right before the Teſta- 
mentary Heir accepts of the Succeſſion, 
that he ſhould not loſe it by his Non- 
Acceptance of it; and eſpecially in our 
Uſage, which prefers always natural 
Equity to Niceties. 75 which may be 
applied the Words of the ſame Law, 
which contains this Deciſion of the Em- 
peror Antoninus which we have juſt 
now explained; In re dubia benigniorem 
Inter pretationem ſequi non minus juſtius eſt, 
5 tutins : That is to ſay, that in 

oubtſul Caſes the ſafeſt and beſt way 


is to follow that which 1s moſt equita- 


ble. 
We muſt in the laſt Place obſerve con- 


cerning the Validiry of the Legacies in 
the Caſes where the Teſtamentary Heir 
renounces the Inheritance, that by the 
firſt Novel of Juſtinian, Chap. 1. it any 
one of the Heirs or Executors, being 
charged with Legacies, did delay to 
acquit them for a whole Year, he was 
deprived of his Right to the Inheri- 
tance which went to the Heir or Exe- 
cutor ſubſtituted im his Place, if there 
was any; and in default of him to his 
Coexecutor, and in default of Execu- 
tors, or Teſtamentary Heirs, to the 
the Heirs at Law, but ſtill with the 
Charge of acquitting the Legacies. 
And if there was neither Subſtitute, 
nor „ or that they would not 
accept the Inheritance, and that the 


Perſon whoſe Right it was to ſucceed in 


caſe there had been no Teſtament, had 
likewiſe refuſed, then the Goods went 
to the Legataries. It would ſeem to be 
very conformable to the ſame Spirit 


[+ See the iſt Article of the ixth Seftion of Legacies, 


a myltitnde of Precautions for having 
the Legacies er that they ſhou 

not be an in the Cafe where the 
Teſtamentary Heir renounces the In- 
13 no more than in the Caſe of 

is Novel, where the Heirs who are 

called in default of the Executor that 
delays to acquit the cies do re- 
nounce likewiſe, and where the Law u- 
ſes all poſſible means to prevent the Le- 
gacies from periſhing. bank.) 6 


XX. 


When the Teſtament is annulled by 20. The In- 
reaſon of a Change in the State of the , 
Teſtator, which has put him under an 2 ff. 1 
Incapacity of having Heirs or Execu- fator an- 
tors, as has been ſaid in the xith Ar- nul all 
ticle, this Teſtament will not only be e Piſ⸗ 
null as to the Inſtitution of the Heir or oY the of 
Executor, the Teſtator Not being Capa- tament. 
ble of having any; but likewiſe as to all 
the other Diſpoſitions of the Teſtament, 
even the moſt favourable; for luis Inca- 
pacity renders them all null a. 

4 Irritum fit teſtamentum quoties ipſi teſtatori a- 
liquid contigit, puta, fi civitatem amittat. I. 6. 4 Go 
Ff. de inj, rupt. irr. ſat. teſt. See the xith Article. 


XXI 


If the Teſtator tears the Original of 2% Te 
his Teſtament, or if he raſes or croſſes . 
the Subfcriptions, or by any other 51, Tefta- 
Means puts his Teftament into fuch a ment by 
condition by Raſures or Daſhes, that iger 
it appears that his Intention was to an- aſing its 
nul it; it will remain null, attho there 
has been no other Teſtament made 6. 

Si ſigna turbata ſint ab ipſo teſtatore, non vi- 
detur 18 I. 22. 8. 1 1 5 reftary. c. poſſe 

Siquidem teſtator linum vel ſignacula inciderit, ut- 
you ejus voluntate mutata, teſtamentum non yalere- 
230. C. de teſtam. 


XXII. 


If the Teſtament had been tore, or 22. The 
blotted only, by ſome Chance, or ſome Blot: and 
Imprudence, or out of Malice, contrary Daſhes 
to the Intention of the Teſtator, and * by 
that the Truth of the ſaid Fact appear d ,,.:.2.;" 
to be well proved; it would neverthe- i. the 
leſs have its effe&, if what remained Taſtator, 
entire of the 178755 ſhould” 5 m_ 
ciently explain. the Diſpoſitians of the 
Teſtator * But if hers Wis e ne. 

| ren 


* 


e Si quidem teſtator linum vel ſiguacula inciderit, 
vel abſtulerit, utpote ejus voluntate mutata teſta - 
mentum non valere. Sin autem ex alia quacumque 
cauſa hoc contigerit, durante teſtamento, ſeriptos 
heroes ad rei voor 130, Cc de ſtem. 
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defaced in ſuch a manner, that it were 
not poſſible to read ſo much of it as 
would be neceſſary to make it be under- 
ſtood, in the Impoſſibility of knowing 
juſtly what the Teſtator had writ, or 
cauſed to be writ therein, would hinder 


the Execution of it d. 


Quz in teſtamento legi poſſunt, ea inconſulto de- 
leta & inducta, nibilominus valent. & 1. f, de his 
qui in teſtam. del. 2 

Quod igitur incaute factum eſt, 
ſi legi potuit, d. l. 5. 1- 

| 4 Sed fi legi non poſſunt que inconſulto deleta 
ſunt, dicendum eſt non deberi. d. 1.1.5. 2. 

Sed conſulto quidem deleta exceptione petentes re- 
pelluntur ; inconſulto vero non repelluntur, ſive le- 
gi poſſunt, ſive non poſſunt ; quoniam fi totum 
teſtamentum non extet, conſtat yalere omnia quæ in 
eo ſcripta ſunt, d. I. 1. S. 3- 

If the Notaries or Witneſſes knew the Contents 
of the Place that is defaced contrary tothe Inten- 
tion of the Teftator, and that the Circumſtances 
ſhould render favourable the Proof that their De- 
claration might make, it ſeems reaſonable that in this 
Caſe their Teftimony ſhould be received : which 
would be conformable to this laſt Text, where it is 
ſaid, that that which is defaced without any Deſign 
of the Teftator, and which cannot be read, ought to be 
executed: For it cannot be executed unleſs it be known : 
and unleſs it can be read, it cannot be known but 
by the Declaration of the Notary and Witneſſes who 
may know it, And this Proof would have nothing 
in ut contrary to the Ordinances, and our Uſage. 


XXII. 


If after the Teſtament is entirely 
written and ſigned, and the Witneſ- 


pro non ſacto eſt, 


explain the (es are withdrawn, the Teſtator had a 
Teſtament mind to make ſome change in it, he 


do not an- 
nul it, 


could not do it but by a new Diſpoſition 
made according to form: But if with- 
out an Intention to alter any thing ma- 
terial in the Will, he had a mind only to 
add ſome Words to explain a dark and 
equivocal Expreſſion ; as if having be- 
queathed a Set of Horſes, having more 
than one Set; or a Suit of Hangings, 
without naming which Snit, he having 
many; or having left a Legacy to a Per- 
ſon whom he had not deſcribed clearly 
enough ; he ſhould explain, either in 
the Margin, or -at the Bottom of the 
Teſtament, what Set of Horſes, or 
what Suit of Hangings, he meant to 
give, or ſhould mark more preciſely the 
Qualities that may diſtinguiſh this Le- 


gatary; Additions of this kind, or o- 


thers of the like nature, would not an- 
nul the Teſtament : For they would 
make no Alteration in the Will of the 
Teſtator, and would not contain any 
new Bequeſt ; but would explain only 
ſome Obſcurity in thoſe which he had 
already made, and which without this 


Explication would have raiſed after his 


Death Difficulties how to judge by In- 
Vol. II. 


by the Teſrator himſel 


Tit. 1. Seck. 5. 


terpretations, and Reflections on the 


Circumſtances, what had been his In- 
tention e. 


e Si quid poſt factum teſtamentum mutari placuit, 
omnia ex integro facienda ſunt. Quod vero quis 
obſcurius vel nuncupat, vel ſcribit, an poſt ſolennia 
explanare poſlit, quzritur, ut puta Stichum legave- 
rat, cum plures haberet, nec declaravit de quo ſen- 
tiret ; Titio legavit, cum multos Titios amicos ha- 
beret; erraverat in nomine, vel prænomine, vel 
cognomine, cum in corpore non ertaſſet: poteritne 
poſtea declarare de quo ſenſerit? & puto poſſe. 
Nihil enim nunc dat ; ſed datum ſignificat. Sed 
etſi notam poſtea adjecerit legato, vel ſua voce, vel 
literis, vel ſummam, vel nomen legatarii, quod non 
ſeripſerat, vel nummorum qualitatem: an recte fe- 
cerit ? & puto etiam qualitatem nummorum poſſe 
poſtea addi, Nam etſi adjecta non ſuiſſet, utique 
placere conjectionem fieri ejus quod dereliquit, vel 
ex vicinis ſcripturis, vel ex conſuetudine patris fa- 


milias, vel regionis. J. 21. §. 1. fe. qui teſtam. 


fac. poſſ. 
XXIV. 


In the Queſtions which concern the 
Regard we ought to have to Ra- 
ſures, Daſhes, Additions, or other 
Changes which may happen in a Teſta- 


\ 


E 


24. We 
ought to 


judge of 


Raſures 
and Addis 


ment, and wherein we are to judge of tions ac- 


the Effect they ought to have, we muſt 
dillinguiſh between what was done at 
the time of making the Teſtament, and 
was approved = in preſence of the 
Notary and Witneſſes, and what was 
done afterwards, after that the Teſta- 
ment was perfected. In the firſt Caſe, 
whatever 1s approved of in the preſence 
of the Notary and Witneſſes makes a 
part of the Teſtament. And in the ſecond 
Caſe we ought to diſtinguiſh what has 
been done after 0 the Teſtament, 
, Whether it were 
to explain any thing in the Teſtament, 
as in the Caſes of the foregoing Article, 
or thro Inadvertency, or with a Deſign 
to annul the Teſrament by Raſures that 
might have this effect, or with other 
Views, from that which is done by o- 
ther Perſons, either without any deſign, 
or out of malice, or to forge ſomething 
into the Will. And it is by theſe ſe- 
veral Views, and the foregoing Rules 
that we are to judge, according to the 
Circumſtances, what ought to be the 
effect of theſe Changes . 


De his quæ interleta ſive ſupraſcripta dicis, non 


ad juris ſolennitatem, fed ad fidei pertinet queſtio- 
nem, ut appareat, utrum teſtatoris voluntate emen- 
dationem meruerint, vel ab altero inconſulto delta 
ſint, an ab aliquo falſo hc fuerint commilla, J. 12. 


C. de teſtam. 
XXV. 


Seeing the Teſtament ought to con- 
tain only the Will of the Teſtator, which 
H 


cording to 
the Cir- 
cumſtan- 
ce. 


25. A Teſs 
rTament 


made vy 


force is 


Ou ght null, 
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The CIVIL LAW, &c. Book III. 


ought to be free ; if it were proved that 
a Teſtator had been obliged by ſome 
Violence, or other unlawful way, to 
make a Teſtament, or other Diſpoſitions 
in view of Death, not only would they 
be null, but the Author of this Attempt 
would be puniſhed for it as for a Crime, 
2 to the Quality and Circum- 
ſtances of the Fact g. 

g Civili diſceptationi crimen adjungitur, fi teſtator 
non ſua ſponte teſtamentum fecit, ſed compulſus ab 
eo qui heres eſt inſtitutus, vel a quolibes-alio, quos 
noluerit, ſcripſit haredes. J. 1. C. ſi quis aliq. teſt. 


prohib. vel coeg. 
See the xth Article of the iiid Section of Heirs 


and Executors in general, 


J We muſt not confound with the un- 
lawful Ways ſpoken of in this Article, 
certain ways which a great many Perſons 
make uſe of to engage the Teltator to 
make his Will in their favour, ſuch as Ser- 
vices, good Offices, Careſles, Flatteries, 
Preſents, the Interpoſition of Perſons who 
cultivate for them the good Will of the 
Teſtator, and engage him to make ſome 
Bequeſt in their favour : For altho theſe 
kinds of ways may be inconſiſtent ei- 


ther with Decency or good Conſcience, 


or even contrary to both ; yet the Laws 
of Men have not inflicted any Pe- 
nalties on thoſe who practiſe them. And 
when theſe ſorts of Impreſſions have had 
the Succeſs to engage the Teſtator to 
make voluntarily the Diſpoſitions he 
was intreated todo, yet they become his 
Will; and the Motive of the Ways which 
have engaged him thereto does not ren- 
der them null ; ſince it ſuffices that he 
has made them voluntarily and freely. 
Thus this common Place of all thoſe 
who complaining of the Diſpoſitions 
of a Teſtament, ſay, that it was put 
npon the Teſtator againſt his Will, 1s 
only an uncertain and fruitleſs Argu- 
ment, unleſs it be founded upon Cir- 
cumſtances of ſome unlawful Way ; and 
if the Teſtament has not been really 
and truly ſuggeſted in ſuch a manner 
that the Teſtator himſelf had not ex- 

lained his own Intentions ; but that, 
Þ re xample Perſons taking advantage of 
the Weakneſs of a ſick Man at his laſt 
Gaſp, had contrived a Teſtament which 
they preſented to him, and after having 
read it over to him, asked him whether 
he was not willing to approve all the 
Clauſes of it, and he had anſwer'd, Yes ; 
this would be a Suggeſtion really and 
truly unlawful, and which being proved 
would annul Diſpoſitions made after 
this manner. See the 27th Article of this 
Sefion ; and the 8th Article of the 11th 


Sction of Teſtaments, 


XXVI. 


We ought: to reckon among the num- 26. The 


ber of Diſpoſitions that ought to be an- 


nulled, that which a Teſtator being de- 


firous to revoke, had been hinder'd from 65 


doing it by Violence, or ſome other him who 


unlawful way, on the part of thoſe who forcibly 
d hinders the 


were to reap Advantage from the ſai 
Diſpoſitions : For with reſpect to them, f 
they by rendering themſelves unwor- 
thy of the ſaid Diſpoſitions, would ren- 
der them null according to the Rule that 
has been explained in its Place h. | 

See the xth Article of the iid Section of Teſ- 
Faments, 


XXVII. 


We muſt not count among the un- 27. The 
lawful Ways which may annul a Teſta- PHP. 
ment, the Civilities, the good Offices, 
the Services which one Relation may ſme good 
render to another, a Friend to his Office or 
Friend, a Wife to her Husband, or a Service are 
Husband to his Wife, in order to de- t nul. 


ſerve by that means ſome Kindneſs, or 
to prevent the making of Diſpolitions 
to their prejudice, which might be the 
Effect of ſome bad Impreſſion made up- 
on the Teſtator by falſe Reports or o- 
ther Cauſes, and which they might be 
deſirous to remove, and to induce the 
Teſtator to have more favourable 
Thoughts of them by theſe kinds of 
good Offices i. 

i Virum, qui non per vim, nec dolum quo minus 
uxor contra eum mutata voluntate codicillos facerer, 
interceſſerat, ſed (ut fieri adſolet) offenſam ægræ 


mulieris maritali ſermone placayerat, in crimen non 
incidiſſe, reſpondi. Nec ei quod teſtamento fuerat 


datum, auferendum. J. alt. . ſi quis aliq. teſt. pro- 
hib. vel. coeg. 

Judicium uxoris poſtremum in ſe provocare mari- 
tali ſermone non eſt criminoſum, I. «lt. C. eod. 

See the Remark on the xxvth Article. 


Be 


Of the Rules of interpreting Obſcuri- 


ties, Ambiguities, and other De- 
fects of Expreſſion in Teſtaments. 


„ explained the Nature 


and Forms of Teſtaments, and 

the ſeveral Cauſes which may annul 
them, it is proper in the next place 
to explain the Rules that are neceſſary 
to give to Teſtaments, that do ſubſiſt, 
their juſt effect, by the Interpretation of 
the Clauſes, which may give occaſion to 
any Difficulty or Doubt, either as to 
what may concern the Inſtitution of 
| | the 
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46. 


Of Teſtaments. 


the Heir or Executor, or the other Diſ- 
itions. 

The Difficulties which may demand 
ſome Interpretation in Teſtaments are of 
two ſorts. One is of thoſe which ariſe 
from ſome Obſcurity, from ſome Ambi- 
guity, or ſome other Defe&t of Expreſ- 
ſion; and the other is of thoſe which 
may proceed from ſomething elſe than a 
Defect of Expreſſion, and which render 
it neceſſary to find out the Intention of 
the Teſtator by ſome other ways than 
by the Knowledge of the Senſe of the 
Words. 'The Difficulties of the firſt 
kind ſhall be the Subje&-matter of this 
Section; and thoſe of the ſecond ſhall 
be explained in the following Section. 

We may apply to theſe two ſorts of 
Difficulties ſome of the Rules which 
relate to the Interpretation of Cove- 
nants, and likewiſe ſome of thoſe which 
concern the Interpretation of Laws. 
And it will be eaſy to diſcover which of 
thoſe Rules may be applied here by the 
bare reading of the 11d Section of Co- 
venants, and of the iid Section of the 
Rules of Law. 

All the Rules explained in this and 
the following Section, are to be under- 
ſtood not only of Teſtaments, but of all 
Diſpoſitions male in proſpe& of Death, 
altho there is mention made only of 


Teſtaments. | 
The CONTENTS. 


1. Three forts of Expreſſions. 

2. Firſt fort of Expreſſions, thoſe that 
are clear. 

3. Second ſort of Expreſſions, thoſe that 
have no Meaning at all. 

4. Third ſort of Expreſſions, thoſe which are 
obſcure. 

5. The firſt Rule of the Interpretation of 
F the Will of the Teſtator. 

6. The Uncertainty of the Expreſſion is ex- 
plained by the Intention of the Teſtator. 

7. A falſe Deſcription does no Prejudice to 
a Bequeſt that is otherwiſe ſufficiently 
clear. _ 

8. The Obſcurities and Ambiguities are ex- 
plained by the Circumſtances. 
9. Interpretation of a Legacy that has rela- 

tion to two Things, and muſt be fixed to 


Oe. 


io. A Miſtake in the Name of the Thing 
bequeathed, does no harm to the Legacy. 

II. The Words which are neceſſary to make 
the Senſe perfect may be ſupplied. 

12. Example of a Conjecture for diſcover- 
ing the uncertain Intention of the Teſ- 
tator. 


Vo I. IT. 


Tit. 1. Se&.6. 


13. Anither Example of the Intepretation 
of a deſective Expreſſi n. 6 

14. The Legacy of the Hon ſe takes in the 
Garden, which is a part of it. 

15. That which is evident from the Terms, 
7s not interpreted. 

16. The word Children is underſtood only of 
thoſe that are lawfully begotten. 

17. The Regard that ought to be had to tbe 
Deſtination of the Teſtator. 

18. Other Examples of the ſame Rule. 

19. Divers Views for diſcovering the Inten- 
tion of the Teſtator. 


I. 


HERE are three forts of Ex- 7: 7%: 
preſſions to be diſtinguiſhed in — 
Teſtaments : The firſt is of thoſe that font. 
are perfectly clear; the ſecond, of thoſe 
that are ſo obſcure, that it is impoſſible 
to give them any Meaning ; and the 
third, is of thoſe in which there is ſome 
Obſcurity, ſome Ambiguity, or ſome 
other Defe& that may render the Senſe 
of them uncertain. And each of theſe 
kinds of Expreſſions hath its proper 
Rules, which ſhall be explained in this 
Section a. 

a See the following Articles. 


IL 
The Expreſſions which are perfectly 2. Hef 


clear, do not admit of any Interpreta- 4% 9 Ex: 
tion to make their Senſe known, ſince . 
their Clearneſs makes it evident enough. are clear. 
And if the Diſpoſition of the Teſtator 
appears to be clearly and diſtinctly ex- 
plained thereby, we ought to keep 
to the Senſe that appears by the Ex- 
preſſion 6. | 

cum in verbis nulla ambiguitas eſt, non debet 
admitti yoluntatis quæſtio. l. 25. §. 1. ff. de 


leg. 3. | 
Cum enim manifeſtiſſimus eſt ſenſus teſtatoris, 


verborum interpretatio nuſquam tantum valeat, ut 


melior ſenſu exiſtat, I. 3. in f. C. de lib. preter. 
vel exhæ red. See the fifteenth Article, and the laſt 


Article. 
III. 


The Expreſſions which cannot have 3. Second 

any Meaning, are rejected as if they po Ex- 
: g reſſions 

had not been written, and do not hin., beſet * 


der the others from having their Ef- he ,, 
fect c. Meaning 


c Quz in teſtamento ſcripta eſſent, neque intel- * 
ligerentur quid ſignificarent, ea perinde ſunt ac ſi 
ſcripta non eſſent ; reliqua autem per ſeipſa valent. 


J. 2. ffs de his que pro non ſcript, 
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IV. 
4. Third The Expreſſions in which there is 
ſort of ſome Obſcurity, ſome Ambiguity, ſome 


Expr * double Meaning, or other Defect which 
Le may render their Senſe uncertain, ought 


hich : : 
a to be interpreted by the Rules which 
follow d. i 
d See the Articles which follow. 
V. 
3. The Since the Laws permit Teſtators to 


firf Rule diſpoſe of their Goods by a Teſtament, 
of the In. jt follows that the Will of the Teſtator 
terpreta- holds therein the Place of a Law e. 
1 Thus, the firſt Rule of all Interpreta- 


taments : a d 
tbe will of tions of Teſtaments, is, that the Diffi- 


the Tefta- culties in them ought to be explained 
— by the ſaid Will of the Teſtator, as far 
as it can be known from the whole Te- 
nor of the Teſtament, and the other 
Proofs that may be had of it, and that 
it is juſt and reaſonable, and has no- 
thing contrary to Law or good Man- 
ners . And it is to this firſt Rule, that 
all the others which concern the Inter- 
pretation of Teſtaments are reduced g; 
as will appear throughout the reſt of 
this Section, and in the following. 


e See the firſt and ſeventh Articles of the firſt 

Seftion, 
Teſtamentum eſt voluntatis noſtræ juſta ſen- 
tentia I. 1. V. qui teſt. fac. poſſ. Quæ fafta lædunt 
pietatem, exiſtimationem, verecundiam noſtram, & 
ut generaliter dicam contra bonos mores fiunt, nec 
facere nos poſſe credendum eſt. J. 15. f; de condit. 
inſtit. 

g Semper veſtigia voluntatis ſequimur te ſtatorum. 

J. 5. C. de neceſſ. ſerv. hæred. inſlit. 

There is this Difference between Covenants and 
Teſtaments, as to the manner of interpreting them; 
That in Covenants we muſt conſider differently ei- 
ther the common Will of thoſe who treat together, 
or the bare Will of one of the two, without regard 
ro the Will of the other, according to the Principles 
which have been explained in the ſecond Section of 
Covenants. But in Teſtaments, where the Teſta- 
tor alone explains his Will, that Will alone is al- 
ways the only Rule. See the Texts cited on the 
ſeyenth Article of the firſt Section. 


VI. 


If there is in a Teſtament any Am- 

6. 72t Ut, 
certainty biguity, or other Defect of Expreſſion, 
of the Ex. Which may have a Meaning different 
preſſion is from the Will of the Teſtator, which is 
* otherwiſe well known, we ought to pre- 
2 fer the Intention of the Teſtator to that 
:be Teſta- other Meaning. Thus, for example, if 
tor. he who had a mind to inſtitute an Heir 
or Executor, contents himſelf with na- 

ming him by his Sirname, without ad d- 

ing either his Quality or other Cir- 


cumſtances, which may diſtinguiſh him 
from other Perſons that have the ſame 
Name ; it is by the Ties of Friendſhip, 
or Relation, that the Teſtator may have 
had with one of the two, or more, of 


the ſame Name, that we are to judge 


which of them he intended to name for 
his Heir or Executor. Thus, for ano- 
ther example, if the Teſtator had erred 
in the Name of his Executor, calling 
him James inſtead of John, and that 
there were another Perſon of the ſame 
Name and Sirname which the Teſtator 
had made uſe of, but to whom the Qua- 
lities which he had conſidered in the 
Choice of his Executor did not agree ; 
the ſame Circumſtances of Friendſhip, 
Kindred, or others, which might ſerve 
to diſtinguiſh the Perſon whom the Teſ- 
tator had a mind to name for his Exe- 
cutor, would make him to be preferred 
to the Perſon who was named only by 
miſtake, contrary to the Intention of 
the ſaid Teſtator. And it would be 
the ſame thing in a Miſtake of the like 
Nature, concerning any of the Lega- 
taries h. 

þ Si quidem in nomine, cognomine, prænomine, 
agnomine legatarii teſtator erraverit, cum de per- 
ſona conſtat, nihilominus valet legatum. Idemque 
in hæredibus ſervatur, & recte. Nomina enim ſig- 
nificandorum hominum gratia reperta ſunt: qui ſi 
alio quolibet modo intelligantur, nihil intereſt. 5. 29. 
inſtit. de legat. Error hujuſmodi nihil officit veri- 
tati. J. 4. C. de teſtam. Si in perſona legatarii de- 
ſignandi aliquid erratum fuerit, conſtat autem cui 
legare voluerit; perinde valet legatum, ac fi nul- 
Jus error intervenerit, J. 17. S. 1. ff. de condit. & 


demonfir. See the twenty ſixth Article of the ſe- 
cond Section. 


VII. 


If the Teſtator, having ſufficiently 3. A /al/e 
explained himſelt, either as to the Per- Deſcrip- 
ſon of his Executor, or of a Legatary, % 4e 
or as to the Thing bequeathed, had ad- rity a 
ded, the better to ſpecify either the Per- queſt that 
ſons or the Things, ſome Quality, or is ober- 
other Mark, which ſhould appear to be 1% /«f- 
falſe; as, if having named the Execu- 7"? 
tor, or Legatary, he had added theſe 
Words, ho is Son of ſuch an one, or of ſuch 
a Country; or that having deviſed ſome 
Land or Tenement deſcribed by its 
Name, or by its Situation, or other- 
wiſe, he had added, That he had bought 
the ſaid Land or Tenement of ſuch a Perſon; 
all theſe Additions, altho they ſhould 
be found to be falſe, would make no Al- 
teration in the Diſpoſitions, which 
otherwiſe are clear enough. For if the 
Perſons or Things are ſufficiently de- 
{cribed by the firſt Expreſſion, what is 

55 added 
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/ Teſtaments. 


added to deſcribe them more plainly be- 
ing ſuperfluous, will only be a Miſtake 
which can do no prejudice i. 


i Falſa demonſtratio non perimit legatum. J. 75. 
8. 1. ff. de leg. 1. Placuit faſſam demonſtrationem 
legatario non obeſſe: nec in totum falſum videri, 
quod veritatis primordio adjuvaretur. J. 76. 5 3 · F 
de leg. 2. 8 

Si in patre vel patria, vel alia ſimili aſſumptione 
falſum ſeriptum eſt, dum de eo qui demonſtratus fit 
conſtet, inftitutio valet. J. 48. S. Alt. ff. de hered. 
inſtit. Huic proxima eſt illa juris tegula, falſa de- 
monſtratione legatum non perimi. Veluti ſi quis 
ita legaverit; Stichum ſer um meum vernam do, 
lego. Licet enim non verna, ſed Emprus fir, fi 
tamen de ſervo conſtat, utile eſt legatum. Et con- 
venienter, ſi ita demonſtrayerit, Stichum ſervum 
quem 4 Seio emi, ſitque ab alio emptus, utile eſt lega- 
tum, fi de ſervo conſtat. $. 30. in/t. de legat. De- 
monſtratio falſa eft, veluci fi ita ſcriptum fit, Sti. 
chum quem de Titio emi, fundum Tuſculanum qui 
mihi d Seio donatus eft. Nam fi conſtat de quo 
homine, de quo fundo ſenſerit teſtator, ad rem non 

tinet, ſi is quem emiſſe ſignificaverit donatus eſ- 
et: aut quem donatum ſibi ſignificaverat, emerit. 
J. 17. ffe de condit. & demonſtr, 1, 10. ff. de aur. 
arg. See the fifth Article, and the eleventh Article 
of the eighth Section. 


VIII. 


If there are in a Teſtament any Ex- 

preſſions which are not determined to 
a a certain Meaning by the natural Signi- 
a% ex. fication of the Words, and that there is 
plained by in them ſome Obſcurity, ſome Ambi- 
rhe Cir- guity, or other Defect, which makes it 
eumſtan- uncertain what it was the Teſtator had 
CES, . , 

a mind to expreſs; theſe ſorts of Ex- 
preſſions will be interpreted by the 
Proofs that may be gathered of his Will 
from the different Circumſtances that 
may ſerve to that end, and from diſ- 
cerning the Effect of theſe Circumſtances 
by the Uſe of the Rules that follow J. 


Cum in teſtamento ambigue, aut etiam perpe- 
ram ſcriptum eſt, benigne interpretari, & ſecundum 
id quod credibile eſt cogitatum, credendum eſt. J. 24. 
F. de reb. dub. 

In ambiguo ſermone non utrumque dicimus, ſed 
id dumtaxat quod volumus. J. 3. V. de reb. dub. 
See the following Articles. 


LG" 


9. Inter- If the Teſtator had expreſſed himſelf in 
pretation à Legacy in a ſuch a manner, that his 
of a Lega- Expreſſion ſeems to have relation to two 
22 Bas Things, one of which alone he had in 
20 two view, and he has not ſufficiently deter- 
Things, mined which of the two he had a mind to 
and muſt bequeath, we ſhall judge of his Intention 
. 8 % by the Circumſtances which may give 
: any light thereto. Thus, for example, 
if a_Teſtator, who had two Pictures, 

one of a St. John by Raphael, the other 


of a Battle by Rubens, having only theſe 


8. The Ob- 


ſcurities 


2 


Tit. 1. Se&t. 6. 


two Pieces of the ſaid two Painters, 
had bequeathed his Battle of Raphael, 
the Expreſſion of the Name of the 
Painter would mark the St. John, and 
that of the Hiſtory of the Picture would 
point out the Battle. Thus, this Ex- 
preſhon would have ſome relation to 
both the Pictures; and it would ſeem 
that the Legatary might demand a Pic- 
ture of Raphael's. But becauſe the Hiſ- 
tory of the Picture of the Battle would 
denote it more ſenſibly, than the Name 
of Raphael would do that of the St. John, 
and that theſe Pictures would be more 
diſtinguiſhed by their Subjects that are 
ſo different, than by the different Names 
and Merits of the Painters, the Lega- 
tary would have the Battle, altho it 
were of another Hand than of Ra- 


phael m. 


m Qui habebat Flaccum fullonem, & Philonicum 
piſtorem, uxori Flaccum . legaverat: qui 
eorum, & num uterque deberetur? Placuit primo 
eum legatum eſſe quem teſtator legare ſenſiſſet. 
Quod fi non appareret, primum inſpiciendum eſſe, 
an nomina ſervorum dominus nota habuiſſet: quod 
{i habuiſſet, eum deberi, qui nominatus eſſet: ta- 
metſi in artificio erratum eſſet. Sin autem ignorata 
nomina ſervorum eſſent, piſtorem legatum videri, 

rinde ac ſi nomen ei adjectum non eſſet. J. penult. 
J. de r eb. dub. 


J If we ſappoſe, for another exam- 
ple, that a Teſtator, who had a black 
Spaniſh Horſe, and a white Barbary 
Horſe, had bequeathed his white Spa- 
niſb Horſe ; would the Legatary have 
the Spaniſh Horſe, or the Barb ? The 
Kind would denote the Spaniſb Horſe, 
and the Colour the Barb; which might 
be a Foundation for two oppolite In- 
terpretations. For if the Teſtator was 
ignorant of the Difference between a 
Barb and a Saniſb Horſe, it might be 
preſumed that it were the Barb which 
he had bequeathed, having diſtinguiſh'd 
him by the Colour, which he could not 
but know. But if we ſuppoſe that the 
Teſtator knew perfectly well the Dif- 
ference between a Haniſb Horſe and a 
Barb, will not his making mention of 
the Spanih Horſe induce us to think 
that he did not err in the Kind, and 
that he had really a mind to give a 
Spaniſh Horſe. And that thus the Er- 
ror being only in the Colour, and not 
in the Kind, it would be a Miſtake ei- 
ther of the Perſon who writ the Teſta- 
ment, or of the Teſtator himſelf, who 
by having added the Colour, had ren- 
der'd his Expreſſion uncertain : Or 
will it be ſaid, that the Colour ma- 
king a greater Diſtinction than the 

| Kind, 
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Kind, the Teſtator hath bequeathed the 
Barb? Or laſtly, will one chuſe rather 
f to decide the Doubt in favour of the 
Executor, and give him his Choice, by 
the Rule explained in the ſixth and fol- 
lowing Articles of the ſeventh Section ; 
or in favour of the Legatary, and give 
him the Choice, purſuant to the Rule 
explained in the tenth and following 
Articles of the ſame Section? Which 
would depend on the Circumſtances 
which might make the Preſumption to 
be in favour of the Legatary: For if the 
Circumſtances did not decide it for him, 
and if the Queſtion were in an equal 
Ballance, and really doubtful, it would 
be the Heir or Executor that oyght to 
hape the Choice. 


X. 


10. A Miſ- If he who has a mind to deviſe ſome 
rake in the Land or Tenement errs in the Name, 
27 whether it be thro Forgetfulneſs, or 
5 becauſe he had a Deſign to change the 
does ww Name thereof, or thro ſome Miſtake, 
harm to and gives to the ſaid Land or Tenement 
the Legacy. the Name of ſome other, but ſo as that 
this Miſtake appears otherwiſe by the 
Circumſtances, and that his Will be ſut- 
ficiently known, the Legacy ſhall have 
its effect for the Land or Tenement 
which he had a mind to give, altho he 
has miſtaken its true Name u. 

n Si quis in fundi vocabulo erraverit & Cornelia- 
num pro Semproniano nominavit debebitur Sem- 

pronianus. & 4. J. de legat. 1. : 


XI. 
11. The If it happens that thro ſome Forget- 


Words kulneſs or Miſtake, whether it be of 


which are the Teſtator himſelf, if he writes his 


__ own Teſtament, or of the Perſon whom 
the Senſe he employs to write 1t, there are want- 


perfect ting in ſome Expreſſions neceſſary 
may be Words, ſo that it cannot have any 
ſwpplied. Meaning without adding them, and 
that by ſuch Addition the Senſe is per- 

fect; this Omiſſion will be ſupplied by 

ſuppoſing the Words that are wanting 

to be 3 inſerted. Thus, for in- 
ſtance, if a Teſtator had ſaid, 7 inſti- 
tute ſuch a one, without adding the 
Word Heir, or Executor, it would be 
ſupplied. Thus, in a Legacy, where 
it ſhould be ſaid only, To ſuch a one the 
Sum of ſo much, it would be reaſonable 
to ſuppoſe the Words, I give and be- 
2 Thus, in all ſorts of imperfect 
xpreſſions, where one may judge by 
the 8 it ſelf, or by the Sequel 
of the Teſtament, what are the Words 


omitted, which would naturally make 
up the Senſe which the Teſtator had in 
his Mind, it would be juſt to ſupply 
them o. Na ems! 


o Si omiſſa fideicommiſſi verba ſunt, & cætera 
quz leguntur cum his que ſcribi debuerant congru- 
ant, recte datum, & minus ſeriptum exemplo inſti- 
tutionis legatorumque intelligitur: quam ſententiam 
optimus quoque Imperator noſter Severus ſecutus eſt. 


J. 67. 5. 9. V. de legat. 2. 
Verbum volo licet deſit, tamen quia additum per- 


fectum ſenſum facit, pro adjecto habendum eſt. 


J. 10. C. de fideicom. 

Item Diyus Pius reſcripſit, illa uxor mea eſto, in- 
ſtitutionem valere, licet deeſſet heres, l. 1. F. fe- 
nult. f. de hæred. inſſit. - 

Errore ſcribentis teſtamentum Juris ſolennitas 
mutilari nequaquam poteſt: quando minus ſcriptum, 
plus nuncupatum videtur. Et ideo rette teſtamento 
condito, quamquam deſit heres eſto, conſequens «ſt, 
exiſtente hærede legata ſeu fideicommiſſa, juxta vo- 
luntatem teſtatoris, oportere dari. l. 7. C. de teſt. 
See the following Articles. 


XII. 


If the Expreſſion is defective, not be- 12. Ha- 
cauſe of the Omiſſion of a Word tha: 9/2 
is neceſſary to be ſupplied for making Dos a 
the Senſe perfect, as in the Caſe of the y;jcoyering 
foregoing Article, but becauſe of ſome the Uncer- 
Uncertainty, or Obſcurity, that could 4% Iaten- 
not be cleared up by any other Expreſ- 4. * Lo 
ſion in the Teſtament; and that the Ex- 4 
planation thereof ſhould depend on the 
Knowledge of the Intention of the Teſ- 
tator, which he had not ſufficiently 
made known; it would be neceſſary in 
this Caſe to have recourſe to the other 
Proofs or Preſumptions which might diſ- 
cover the ſaid Intention. Thus, for ex- 
ample, if a Teſtator had left to ome Per- 

{on a yearly Penſion, without explain- 
ing the Sum; as it would be certain on 
one ſide that this Legacy ought to ſub- 
fiſt, and uncertain on the other to what 
Sum the Teſtator had a mind to fix it, 
it would be neceſſary to regulate this 
Penſion in the manner that it might 
be reaſonable to ſuppoſe the Teſtator 
would regulate it himſelf, if he were 
alive. Which would depend on the Cir- 
cumſtances of the Quality of the Teſta- 
tor, and Largeneſs of his Eſtate; on 
the Quality of the Legatary, and Great- 
neſs of his Wants; on the Quality of 
the Heirs or Executors, whether they 
were Deſcendants or Aſ:endants to the 
Teſtator, or collateral Relations, or no- 
thing of kin to him; and if they were 
Children, in what Number they were. 
But if this Teſtator was wont to give 
every Year'to the ſaid Legatary ſome- 
thing for his Maintenance, or Ali- 
mony, the Legacy might be regulated 
| on 


” 


© 
T 
a 
. 
Ag 
It 
9 
2 
— 
i 
1 
* 
EY 
PM. 
Fg 
i; 
* 
— 
. 
— 5 
* 
* 
7g 
be. 
= 
0 
'S 


Kt Y 
Settles ² . ⁵˙ wen Eo 


ee e 


4 


e ee e 


Wa 8 


Of Teſtaments. 


on the ſame foot with what the Teſ- 
tator was wont to give him in his Life- 
time p. 

p Si cui annuum fuerit relictum ſine adjectione 
ſumma, nihil videri huic adſeriptum, Mela ait. Sed 
eſt verior ſententia quod teſtator præſtare ſolitus 
fuerat, id videri relictum: ſi minus, ex dignitate 


perſonæ ſtatui oportebit. J. 14. ff. de an. leg. See 
the xiith Article of the vth Section of Legacies, 


XIII. 


13. Ano- Wie may add for another Example of 
cherExam- a defective Expreſſion which it would 
ple of the be neceſlary to interpret by the Inten- 


2 tion of the Teſtator, a Legacy left in 
Adefective theſe Terms; I give and bequeath unto 


Expreſſion. ſuch a one the Sum of ſo much, until ſhe is 
married, without mentioning that this 
Sum ſhould be paid her every Year to 
the time of her Marriage: which would 
give riſe to the Queſtion, whether it 
would not be only a Legacy of this 
Sum to be paid once for all, or whether 
it would be an annual Legacy to the 
time of the Marriage. And it 1s this 
laſt Senſe that theſe Words ought to 
have, until ſhe is married; for they ought 
to have their Meaning and their Effect, 
and they can have no other: ſo that 
theſe laſt Words prove that the Teſtator 
who has made uſe of this Expreſſion had 
a mind that this Sum ſhould be paid e- 
very Year until the Marriage of this 
Legatary q, unleſs there were particular 
Circumſtances in the Caſe, and ſuch as 
might require that another Interpteta- 
tion ſhould be given to the Words. 


q Legatum ita eft : Artie, donec nubat, quin- 
naginta damnas eſto heres menus dare : neque ad- 
criptum eſt in annos ſingulos. Labeo, Trebatius, 

preſens legatum deberi putat: ſed rectius dicitur, id 
legatum in annos ſingulos deberi. J. 17. f. de 
ann. leg. 


XIV. 


14. The If a Teſtator who had a Houſe 
Legacy of buys a Garden that is adjoining to it, 


a Houſe and afterwards deviſes the ſaid Houſe, 
2 without making mention of the Gar- 


den, which den, it will be judged by the Circum- 
* hy ſtances whether the Garden ought to be 
of it. comprehended under the Legacy, or 


whether it ought not: For if the Teſ- 


tator had bought this Garden to join it 
to another Houſe than that which he 
had deviſed by his Will, or to build a 
ſeparate Houſe upon it, or fer any o- 
ther uſe than that of accommodating the 
Houſe deviſed, it might not be com- 
prehended in the Legacy. Burt if the 
Teſtator had bought this Garden only 
for the Conveniency of the ſaid Houle, 


Tit. 1. Sect. 6. 
and to make it more healthy and more 
agreeable, and that having made a Paſ- 


ſage from the Houſe to the Garden, 
he had looked upon it as one of its De- 


pendancies; the Legatary would have 


the Garden, together with the Houſe v. 
For the Teſtator would have made of 
theſe two diſtin& things only one Meſ- 
ſuage contained under the Name of the 
Houſe deviſed. And it is likewiſe the 
uſual Cuſtom to underſtand by a Houſe 
not barely that which is deſigned for 
Lodging; but likewiſe the Courts, the 
Stables, the Garden and the other De- 
pendancies and Conveniencies that hap- 
pen to be joined to it . 


Qui domum poſſidebat, hortum vicinum ædi- 
bus comparavit; ac poſtea domum legavit. Si hor- 
tum domus cauſa com paravit; aut amæniorem do- 
mum ac ſalubriorem poſſideret adiiumque in eum 


per domum habuit, & ædium hortus additamentum 


tuit, domus legato continebitur. J. 9. S. 5. F. de 
leg. 3. 

See the vth Article, and the viiith Article of the 
ivth Section of Legacies. 

Ex communi uſu nomina exaudiri debere. J. 7. 


S. 2. ff. de ſupellect. leg. 


See the following Article. 


XV. 


If a Teſtator, being ignorant of the 
true Uſe of the Words, had left a Le- 


55 


Is, That 
which 1s 
evident 


gacy in Terms which he believed did jom the 
comprehend certain things that he had Terms is 
a mind to bequeath, but which the na- 79 inter- 
tural Meaning of the ſaid Terms would Pes. 


not comprehend, and that there was 
nothing in the Sequel of his Teſtament 
that diſcovered this Intention; but that 
the Legatary pretended only to prove 
that the Teſtator underſtood the ſaid 
Words in the Senſe that he had a mind 
to give to his Legacy, ſuch a Proof 


would not be received for giving to the 


Expreſſion of a Teſtament another 
Meaning than that which the Words 
bear being taken in the Senſe they would 
have in the common Acceptation of 'em. 
Thus, for _ inſtance, if a Teſtator de- 
ſigning to give all his Moveables to a 
Legatary, had made uſe of the Word 
Utenſils, thinking that the ſaid Word 
comprehended them all ; this Legacy 
would be reſtrain'd tothe Moveablesthat 


are commonly comprehended under this 
Name. 


For altho it is true that the In- 
tention ought to be preferred to the Ex- 
preſſion ; yet that is only when the Se- 
gui of the Teſtament diſcovers clearly the 
aid Intention : but not in Caſes where 
there 1s no doubt to be made of the 
Meaning of the Expreſſion : For in that 
caſe the only Preſumption that can be 
admitted, is, that the Teſtator has ſaid 

| what 
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what he had a mind to ſay, and that he 
had no mind to ſay what he has not 
ſaid t. | 


Non aliter a ſignificatione verborum recedi o- 


ortet, quam cum manifeſtum eſt alind ſenſiſſe teſ- 


tatorem. J. 69. N. de leg. 3. 

Quod ſi quis cum vellet veſtem legare, ſupellecti- 
lem adſcripſit, dum putat ſupellectilis appellatione 
veſtem contineri, Pomponius ſcripſit, veſtem non 
deberi. Quemadmodum fi quis putet auri appella- 
tione'ele&rum, vel auricalcum contineri z vel quod 


eſt tultius, veſtis appellatione etiam argentum conti- 
neri, Rerum enim yocabula immutabilia ſunt, 
nominum mutabilia, J. 4. F. de leg. 1. _ 
Servius fatetur ſententiam ejus qui legaverit aſpici 
oportere, in quam rationem ea ſolitus fit referre. 
Verum, fi ea de quibus non ambigeretur, quin in 
alieno genere eſſent (ut puta eſcarium, argen- 
tum, aut penulas & togas ſuppellectile quis adfcri- 
bere ſolitus fit) non idcirco exiſtimari oportere 


ſupellectile legata; ea quoque contineri, Non e- 
nim ex opinionibus ſingulorum, ſed ex communi 
uſu nomina exaudiri debere. J. 7. §. 2. ff. de ſu- 
pell. leg. | 

Non videri quemquam dixiſſe cujus non ſuo no- 
mine uſus fit, Nam etſi prior atque potentior eſt 
quam vox, mens dicentis; tamen nemo ſine voce 


dixiſſe exiſtimatur. d. 5. in f. 
See the iid Article. 


XVI. 


16. The It follows from the Rule explained in 
wordChil- the preceding Article, that the Expreſ- 
* — ſions ought to be taken in the Senſe 
only of Which common Uſage gives to the 
thoſe that Words u. Which is not to be always 
are law- underſtood of the general and indefinite 
fully be. Senſe that all Words may have; but 
getten. of the Senſe which has relation to the 
Subject- matter of the Expreſſion of the 
Teſtator; and to the Intention which he 
may have had. Thus, for example, the 
Word Son indefinitely and in general 
comprehends a Baſtard. and a Son laws 
fully begotten ; but if a Teſtator who 
had Children lawfully begotten, 4 
likewiſe a Baſtard, had made ſome Diſ- 
poſitions in Which he had named his 
Children, or his Sons without Diſt inc- 
tion, either inſtituting them his Ex- 
ecutors, or leaving them ſome Lega- 
cy; or that a Teſtator who had no 
Children of his own, had named for his 
Executors the Children of another Per- 
ſon, or had given them any Legacy, 
theſe Names of Sons, or Children, 
which may be applied to Baſtards, 
would not comprehend them x. For 
| belides that we ought not to preſume 
that this was the Intention of the ſaid 
Teſtators, the Names of Sons and Chil- 


« Ex communi uſu nomina exaudiri deberi. J. 7, 


S. 2. ff. de ſupell. leg. 
x Filium eum definimus qui ex viro & uxore ejus 
naſcitur, I. 6. . de ſtatu hom. juſti liberi, J. 5. in 


J. F. de in jus VOCs 


dren are notapplied to Baſtards in the 
indefinite Expreſſions, but when they 
are certainly comprehended under the 
Subje&-matter of the Expreffion. And 
this Caſe being excepted, the indefinite 
Signification of the Words Sons and 
Children do not agree to them, except 
when the Words are qualified with the 
Addition of Baſtards to diſtinguiſh 


them. 


XVII. 


If in the Expreſſion of things be- 15. The 
queathed either to the Heirs or Execu- Regard _ 
tors, or to the Legataries, there were % c 
any Uncertainty as to what ought to be 4 * 
comprehended under it, and what ought ien f 
to be excepted from it, it would be ne- the Teſta- 
ceflary to regulate the Extent, and to fix rer. 
the Bounds thereof, according as we 
might be able to judge what the Teſtator | 
himſelf comprehended under it, if his In- 
tention appeared either by ſome Deſti- 
nation that he had made of the things 
bequeathed, or by ſome other way. 

Thus, for example, if a Merchant who 
carried on different Commerces in ſeve- 
ral Provinces, and had divers Ware- 
houſes for ſelling his Goods, as at Rouan 
and Bourdeaux, and in other Towns, 
had left in his Teſtament to one of his 
Heirs or Executors, or to a Legatary, 
all the Stock of his Trade at Rowan, 
and to another all the Stock of his 
Trade at Bourdeaux, and there ſhould 
happen to be at Bourdeaux at the time of 
his Death, Merchandize which he had 
bought for Rowan, where he deſigned 
to ſell them; the ſaid Goods would be- 
long to him who was to have the 


Stock of the Trade at Rowan : For altho 


the Goods being at Bourdeaux at the 
time of the Teſtator's Death, might 
ſeem to be part of the Stock at Bour- 
deaux ; yet the Teſtator, by having de- 
{tinated them for the Stock of his T'rade 
at Rouan has made them part of that 
Stock, and they would belong to him 
who ought to have that Stock. Thus, 
in the ſame manner, if there were o- 
ther Goods bought at Rowan to be tranſ- 
ported to Bourdeaux, they would be- 
long to him who was to have that 
Stock at Bourdeaux. And if the Goods 
not being as yet bought, the Money 
deſigned for buying them were ſent, 
and were ſtill extant, either in Specie 
or Bills of Exchange, this Money, 
wherever it were, being part of the 
Stock of the Trade of that Place where 
the Goods were deſigned to be ſold, 


would belong to the Executor or Lega- 
tary, 
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tary, Who ought to have the ſaid 
y*Ex- facto proponebatur, quidam duos hæredes 


ſcripſiſſe: unum rerum provincialium, alterum rerun 


italicarum: & cum merces in Italia devehere ſoleret, 


pecuniam miſiſſe in provinciam ad merces com . 
das, quæ comparatz ſunt, vel vivo eo, — 
i devectæ. Quære · 


tem, nondum tamen in Jraliatny devectæ. 
batur, merces utrum ad eum neant qui rerum 


italicarum heres ſcriptus erat, an vero ad eum qui 
provineialium Rerum autem italicarum vel 


ovintialium ſignificatione, quæ res atcipiende ſint 
" 2 & it quidem totum voluntas de- 
functi. Nam quid ſenſetit ſpectandum eſt. Ve- 
runtamen hoc intelligendum erit, rerum italicarum 
ſignificatione, eas contineri, quas perpetuo quis ibi 
habuerit, atque ita diſpoſuit ut perpetuo haberet. 
Coœteroquin, {i tempore in quo tranſtulit in alium 
locum, non ut ibi haberet, ſed ut denuo ad priſtinum 
locum revocaret, neque augebit quo tranſtulit, ne · 
que minuet unde tranſtulit. Quæ res in pro- 
poſito ſuggerit, ut italicarum rerum eſſe credantur 
he res, quas in Italia eſſe teſtator voluit. Proinde 


para & necdum comparatæ ſint: Dico pecu 
niam quæ idcirco miſſa eſt ut per eam merces in I- 
taliam adveherentur (in) Italico patrimonio injun- 
gendam. Nam & fi dediſſet in provincia de pecu- 
niis quas in Italia exercebat, | ituras & redituras, di- 
cendum eſt, hanc quoque Italici patrimonii eſſe ra- 
tionem, Igitur efficere dici, ut merces quoque iſtæ 
que comparatæ ſunt ut Romam veherentur, ſive 
ez ſunt eo vivo, ſive nondum, &c five ſeit, 
ye ignoravit, ad eum hæredem pe" cui Ita- 
licz res ſunt adſcriptæ. I. 35. d. I. S. 3. in princip. 
in f. & S. benult. & ult. f. de hared. inſt. 

a Si tempore in quo tranſtulit in alium locum, non 
ut ibi haberet: ſed ut denuo ad priſtinum locum re- 
vocaret, neque augebit quo tranſtulit, neque minuet 
unde mt = wh d. J. 35. & 3- f. de hared. inſtit. 
See the following Article. OY 


. XVIII. 


18. Other We may give for another Example of 
Examples the Rule explained in the foregoing 
of the ſame Article, the Caſe where a Teſtator ha- 


ving deviſed a Country-Houſe, with 
the Moveables, Horſes and Cattel which 
he uſed to keep there, it ſhould happen 
that atthe time of the Teſtator's Death 
there ſhould be a Set of Horſes which 
he commonly uſed in Town, at the 
ſaid Country-Houſe, whether it was be- 
cauſe he died ſuddenly, or that they had 
been ſent thither to be put out to Graſs 
for ſome time, or for ſome other Rea- 
ſon ; for by this Rule theſe Horſes would 
not be comprehended in the ſaid Lega- 
cy, which ought to be underſtood only 
of the Cattle and other things deſtined 
to be always in the ſaid Place. And for 
the ſame Reaſon this Legacy would in- 
clude the Plough-Horſes deſigned for 
the Service of-the ſaid Houſe, which 
ſhould happen to be elſewhere at the 
time of the Teſtator's Death : For the 
different Deſtinations of the Teſtator 
would explain his Intention, and ſhew 
what ſhould be reckoned to belong to 
the ſaid Houſe, and what not z. And 

Vo L. II. 


& ſi iam miſit in provinciam ad merces com- 
A 


Teſtaments. Tit. 1. Seck. 6. 


the Chance which in this Caſe, as iti 


that of the foregoing Article, makes 


that à thing deſtined for one Place hap- 
pens to be in another, does not change 
its Deſtination. Thus, for another Ex- 
ample of the ſame Rule explained in the 

receding Article, if a Teſtator having 
— by one and the ſame Contract, 


and for one and the ſame Price, two E- 


ſtates of different Names, but which 
joined to one another, and having con- 
founded the two together in his poſſeſ- 
ſion, by letting them both to farm by 
the ſame Leaſe, under one of the two 
Names only, or by inſerting them in 
the ſame manner in his Book or Memo- 
randum of his Affairs, makes afterwards 
a Deviſe in which he names only one E- 
ſtate by the ſame Name under which he 
had confounded the two, declaring that 
he deviſes it ſuch as he had purchaſed it, 
and without making any reſerve or 
mention of the other Eſtate ; this De- 


viſe under theſe Circumſtances will com- 


prehend both the Eſtates, which it 
would not do, if there were only the 
bare Circumſtance of the purchaſi 
both the one and the other by one an 
the ſame Contract, and for one and the 
ſame Price a. 991 0? * 


x Si fundus legatus fie tum his qua ili erunt 4 
quz ad temps ibi ſunt non videntur Jegita. I. 44. f. 


de legat. 3. 

Qui ſaltum æſtivum legavit, & hoc amplius etiam 
eas res legaverit que ibi eſſe ſolent, non vid etur de 
illis pecoribus ſenſiſſe quæ byeme in hibernis, aut 
æſtate in æſlivis eſſe ſolent: ſed de illis ſenſit quæ 
perpetuo ibi ſunt. l. 67. cl. 

mr caſu abeſſet, minus efſerlegatrim : nec 
71 u ibi ſit, magis eſſe legatum. J. 86, in f. F. 

at. 3. | 

a Titio Seiana prædia ficuti cgmparata ſunt do 
lego: cum eſſent Gabiniana quoque ſimul uno pre- 
tio comparata, non ſufficere ſolum argumenturn 
emptionis reſpondi, ſed inſpiciendum, an literis & 
rationibus appellatione Seianorum Gabiniana quoque 
continentur, & utriuſque poſſeſſionis confuſi reditus 
tirulo Seianorum accepto lati eſſent. l. 91. 5. 3. Ff. 
de legat. 3. 8 

We have put down in the Article on the Caſe of 
this laſt Ttxt, that the two Eſtates were adjoining 
to one another; for if they were ſituated in diffe- 
rent Places, one ſingle Name could not agree both to 
the one and the other, and their Separation would 
make two different Eſtates which could not be com- 
prehended under one proper Name, 46 


XIX. 


It follows from the Rules explained 19. Divers 


57 


in the foregoing Articles, that in all the wo 


Caſes where the Queſtion is how to in- ing the In- 
tention of 


terpret the Expreſſions of a Teſtator, it 


is by the Proots or Preſumptions, which the Tefa- 


may diſcover his Intention, that we ber. 


are to judge of them; and this de- 
pends on the different Circumſtances 
that may have any relation to the Dif. 

F eulty 


what he had a mind to ſay, and that he 
had no mind to ſay what he has nor 
ſaid t. | 

t Non aliter a ſignificatione vetborum recedi o- 
portet, quam cum manifeſtum eſt alind ſenſiſſe teſ- 
taorem. J. 69. ff. de leg. 3. 

Quod ſi quis cum vellet veſtem legare, ſupellecti- 
lem adſcripſit, dum putat ſupellectilis/ appellatione 
veſtem contineri, Pomponius ſcriplit, veſtem non 
deberi. Quemadmodum ſi quis putet auri appella- 
tione electrum, vel auricalcum contineri z vel quod 
eſt ſtultius, veſtis appellatione etiam argentum conti- 
neri. Rerum enim vocabula immutabilia ſunt, 
nominum mutabilia, J. 4. F de leg. I. _ | 

Servius fatetur ſententiam ejus qui legaverit aſpici 
oportere, in quam rationem ea ſolitus fit referre. 
Verum, fi ea de quibus non ambigeretur, quin in 
alieno genere eſſent (ut puta eſcarium, argen- 
tum, aut penulas & togas ſuppellectile quis adfcri- 
bere ſolitus fit) non idcirco exiſtimari oportere 
ſupellectile legata; ea quoque contineri, Non e- 
nim ex opinionibus ſingulorum, ſed ex communi 
uſu nomina exaudiri debere. J. 7. §. 2. F. de ſu- 
pell. leg. | 
Non videri quemquam dixiſſe cujus non ſuo no- 
mine uſus ſit. Nam etſi priot atque potentior eſt 
quam vox, mens dicentis; tamen nemo ſine voce 
dixiſſe exiſtimatur. d. 5. in f. 

See the iid Article. 


1 XVL 

lk 16. The It follows from the Rule explained in 
Mord Chu. the preceding Article, that the Expreſ- 
it nee fions\ought to be taken in the Senſe 
| — which common Uſage gives to the 
1 thoſe that Words u. Which is not to be always 


bf are lau- underſtood. of the general and indefinite 


4 Fully be. Senſe that all Words may have; but 
il, gorren. of the Senſe which has relation to the 
il Subje&-matter of the Expreſſion of the 

Teſtator; and to the Intention which he 
1 may have had. Thus, for example, the 
Word Son indefinitely and in general 
q comprehends a Baſtard: and a Son laws 
. | fully begotten ; but if a Teſtator who 
it had Children lawfully begotten, EDS 
it likewiſe a Baſtard, had made ſome Diſ- 
't poſitions in which he had named his 
4 Children, or his Sons without Diſt inc- 
tion, either inſtituting them his Ex- 
ecutors, or leaving . ſome Lega- 
cy; or that a Teſtator who had no 
1 Children of his own, had named for his 
5 Executors the Children of another Per- 


theſe Names of Sons, or Children, 
which may be applied to Baſtards, 
would not comprehend them x. For 
beſides that we ought not to preſume 
that this was the Intention of the ſaid 
Teſtators, the Names of Sons and Chil- 


4 ed ʃ—-ẽ7⸗4w⸗ — 


# Ex communi uſu nomina exaudiri deberi. J. 7. 


8. 2. F. de ſupell. leg. 
x Filium eum definimus qui ex viro & uxore ejus 


| naſcitur. l. 6. . de ſtatu hom. juſti liberi, J. 5. in 
T. ff. de in jus voc. 


might be able to judge what the 


ſon, or had given them any Legacy, 
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dren are not applied to Baſtards in the 
indefinite Expreſſions, but when they 
are certainly comprehended under the 
Subject- matter of the Expreſſion. And 
this Caſe being excepted, the indefinite 
Signification of the Words Sous and 
Children do not agree to them, except 
when the Words are qualified with the 
Addition of Baſtards to diſtinguiſh 


them. 


XVII. 


If in the Expreſſion of things be- 17. The 
queathed either to the Heirs or Execu- Regard 
tors, or to the Legataries, there were % ought 
any Uncertainty as to what ought to be or IX 
comprehended under it, and what ought ien f 
to be excepted from it, it would be ne- the Tefta- 
ceflary to regulate the Extent, and to fix rer. 
the Bounds thereof, ere en we 

eſtator 
himſelf comprehended under it, if his In- 
tention appeared either by ſome Deſti- 
nation that he had made of the things 
bequeathed, or by ſome other way. 
Thus, for example, if a Merchant who 
carried on different Commerces in ſeve- 
ral Provinces, and had divers Ware- 
houſes for ſelling his Goods, as at Rowan 
and Bourdeaux, and in other Towns, 
had left in his Teſtament to one of his 
Heirs or Executors, or to a Legatary, 
all the Stock of his Trade at Rowan, 
and to another all the Stock of his 
Trade at Bourdeaux, and there ſhould 
happen to be at Bourdeaux at the time of 
his Death, Merchandize which he had 
bought for Rowan, where he deſigned 
to ſell them; the ſaid Goods would be- 
long to him who was to have the 
Stock of the Trade at Rowan : For altho 
the Goods being at Bourdeaux at the 
time of the Teſtator's Death, might 
ſeem to be part of the Stock at Bour- 
deaux ; yet the Teſtator, by having de- 
ſtinated them for the Stock of his Trade 
at Rouan has made them part of that 
Stock, and they would belong to him 
who ought to have that Stock. Thus, 
in the ſame manner, if there were o- 
ther Goods bought at Rowan to be tranſ- 
ported to Bourdeaux, they would be- 
long to him who was to have that 
Stock at Bourdeaux. And if the Goods 
not being as yet bought, the Money 
deſigned for buying them were ſent, 
and were ſtill extant, either in Specie 
or Bills of Exchange, this Money, 
wherever it were, being part of the 
Stock of the Trade of that Place where 
the Goods were deſigned to be ſold, 


would belong to the Exòcutor or Lega- 
| tary, 
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italicarum: Frm merces in _ devehere ſoleret, 
niam miſiſſe in inci merces com — 
ns, r —— 


1 functi. 
g runtamen hoc intelligendum erit, rerum italicarum 
ſignificatione, eas contineri, quas perpetuo quis ibi 
habnerit, atque ita diſpoſuit ut perpetuo haberet. 
Coœteroquin, {i tempote in quo tranſtulit in alium 
locum, non ut ibi haberet, ſed ut denuo ad priſtinum 
locum revocaret, neque augebit quo tranſtulit, ne · 

que minuet unde tranſtulit. . Quæ res in pro- 
poſito ſuggerit, ut italicarum rerum eſſe credantue 
he res, quas in Italia eſſe teſtator voluit. Proinde 
IX & ſi pecuniam miſit in proyinciam ad merces com- 
9 parandas, & necdum comparatæ ſint ; Dico pecu- 
niam quæ idcirco rniſſa eſt ut per eam merces in I- 
taliam adveherentur (in) Italico patrimonio injun- 
gendam. Nam & fi dediſſet in provincia de pecu- 
= niis quas in Italia exercebat, ituras & redituras, di- 
ED cendum eſt, ond oa Italici pattimonii eſſe ra- 
Fg tionem, Igitur efficere dici, ut merces quoque iſtæ 
quiz comparatz ſunt ut Romam veherentur, ſive 
B- Pray unt eo vivo, five nondum, & five ſcit, 
We ive ignoravit, ad eum hæredem pertinere cui Ita- 
By lic res ſunt n . J. 38. d. I. 5. 3. in princip. 

in f. & S. benult. & ult. ff. de hared. inſt. 

Si tempore in quo tranſtulit in alium locum, non 

ut ibi haberet: ſed ut denuo * locum re- 

vocaret, n 2 t tra it e minuet 

unde — oh Ii x 3 . de bared. inſtit. 

See the following Article. mY 

18. Other We may give for another Example of 
Examples the Rule explained in the foregoing 

of the ſame Article, the. Caſe where a Teſtator ha- 
Rule. ving deviſed a r with 

the Moveables, Horſes and Cattel which 

he uſed to keep there, it ſhould happen 

that at the timè of the Teſtator's Death 

there ſhould · be a Set of Horſes which 

he commonly -uſed in Town, at the 

ſaid Country-Houſe, whether it was be- 

cauſe he died ſuddenly, or that they had 

been ſent thither to be put out to Graſs 

for ſome time, or for ſome other Rea- 

ſon ; for by this Rule theſe Horſes would 

not be comprehended in the ſaid Lega- 

cy, which ought to be underſtood only 

of the Cattle and other things deſtined 

to be always inthe ſaid Place. And for 

the ſame Reaſon this Legacy would in- 

clude the Plough-Horſes deſigned for 

the Service of-the ſaid Houſe, which 

1 ſhould happen to be elſewhere at the 
time of the Teſtator's Death : For the 

different Deſtinations of the Teſtator 

would explain his Intention, and ſhew 

what ſhould be . to belong to 


ST Hee 


the ſaid Houſe, and What not ⁊. d 
Vo 1. II, 


ſcripſiſſe: unum rerum provincialium, alterum rerutn 


Tit. 1. Sect. 5. 57 


the Chance which in this Caſe, as in 
that of the foregoing Article, makes 
that à thing deſtined for one Place hap- 
pens to be in another, does not change 
its Deſtination. Thus, for arſother Ex- 
ample of the ſame Rule explained in the 

receding Article, if a Teſtator having 
— by one and the ſame Contract, 
and for one and the ſame Price, two E- 
ſtates of different Names, but which 
joined to one another, and having con- 
founded the two together in his poſſeſ- 
ſton, by letting them both to farm by 
the ſame Leaſe, under one of the two 
Names only; or by inſerting them in 
the ſame manner in his Book or Memo- 
randum of his Affairs, makes afterwards 
a Deviſe in which he names only one E- 
ſtate by the ſame Name under which he 
had confounded the two, declaring that 
he deviſes it ſuch as he had purchaſed it, 
and without making any reſerve or 
mention of the other Eſtate ; this De- 
viſe under theſe Circumſtances will com- 
prehend both the Eſtates, which it 
would not do, if there were only the 
bare Circumſtance of the purchaſi 
both the one and the other by one — 
the ſame Contract, and for one and the 
ſame Price . 09901 071 

Si fundus legatus fit cum his que ili erunt + 
8 ſunt non videntur Jegita, 1. 44. e 

Qui Gam eſtivum legavit, & hoc amplius etiam 
axe Syn as a ſn, oa ritenr 
b in æſlivis eſſe dene : fed de illis ſenſi? 2 
perpetuo ibi ſunt. J. 67. co. ers 

Nec 4 * caſu abeſſet, minus eſſet legatrim : nec 
= — ibi ſit, magis eſſe legatum. I. 86, in f. ff. 

at. 3. b 

4 Tito Seiana prædia ſicuti comparata ſunt do, 
lego: cum eſſent Gabiniana quoque ſimul uno pre- 
tio comparata, non ſufficere ſolum argumentum 
emptionis reſpondi, ſed inſpiciendum, an literis & 
rationibus appellatione Seianorum Gabiniana q 
continentur, & utriuſque 1 99g confuſi reditus 
2 Seianorum accepts lati eſſent. I. 91. f. 3. Ff. 

at. * 

We how put down in the Article on the Caſe of 
this laſt Ttxt, that the tuo Eſtates were adjoining 
to one another; for if they were ſituated in diffe- 
rent Places, one ſingle Name could not agree both to 
the one and the other, and their Separation would 
make two different Eſtates which could not be com- 
prehended under one proper Name. TS 


It follows from the Rules explained 19- Divers 
in the foregoing Articles, that in all the i or 
Caſes where the Queſtion is how to in- 3 . 
terpret the Expreſſions of a Teſtator, it * of 
is by the Proots or Preſuniptiods, which the Tefa- 
may diſcover his Intention, that we ber. 
are to judge of them; and this de- 
pends on the different Circumſtances 


that may have 8 to the Diffi- 


eulty 
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culty that is to be adjuſted- Thus we 4 the uſe ef ih Rule explained in this Articles, 


4 


58 


coniider thei Qualities: of the Perſons, we muff underſtand it in the Senſe which reſules 
and thoſe of — if thoſe Qua- en all the Rules that have been explained in the 
lities can be of an pul diſcover: the. 7, hems Secths — — 
ſaid Intention- 'Þ we: diſtinguiſh! nn oo ors Saber "i 
the ſeveral: Uſages of the Places, eiher² nk 
for the Senſe ofl the Words; or ftir the 4 wu: * f E C ＋ : VII. * 

other Diſficultids h ich the ſaid Uſags 1% I 


3 


i may help to e plain; and efpeciallyithe - Hy, 1. £0 ee ahs at f 
ö : particular Uſages:of the Teſtators in 9 Rl for N on 1 | 
i che O Econo and Management of her "ſorts ties beſides | 
< their Aflairs; andre take vriat we can _Fhoſt'of the Roms. ; 
bl have from their Memorandumsand-Jour- ans ood cc | 
"if nals of their Affairs and other ſuch like Eſides the Difficulties that may a- ; 
Circumſtances) But the Regard that D riſe from the Defe&s of the Ex- 4 


preſſions iti Teſtaments; there are o- 
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is uſually hadi to all theſe Views is of no 
uſes: unleſd it he directed by two other 
| png Views; which ought to be the 

et in all Interpretations. One is, not 
to expofe an Expreſſion that is clear in 
itfelt to etations: contrary to the 
natural Senſe g and the other is, not 
to prefer to reaſonable Preſumptions of 
the Intention of the Teſtator, a-Senſe 
altogether oppoſite, under Pretext of 
adlier ing ſlaviſhly to the literal Senſe of 
an Expreſſion, Which the Sequel of the 


Jeſtament, and the Circumſtances, 


would oblige us to underſtand other- 
wiſe, in order to reconcile it with the 
ſaid Intention d. Thus in general it 
depends on tlie Prudence of tlie Judge, 
to examine Whether an Expreſſion ought 
to be e in the lite ral Senſe, 
or if it is necef 
terpret it: And, he onght to be careful 
in applying the proper Rules by which 
it is to be interpreted e. Lp 1 
S si numerus nummorum legatus ſit, .neque ap 
paret quales ſunt legati: ame omnia ipſius patrisfa- 
 milias co deinde regionis in qua verſatus 
eft; excquirenda eſt: ſed & mens patrisfamilias & 
legatarit dignitas; vel caritas & neceffitudo, item 
vel ſequuntur ſummarum 


earum quæ præcedunt, | 
ſcripta ſunt ſpectanda. 1 30. S/ ult. F. de legat. 1. 


Optimum eſſe Pedius ait, non propriam verbo- 
rum ſignificationem ſcrutari ; ſed impi imis quid teſ- 
tator demonſtrare voluerit: deinde in qua pre- 
ſamprione ſent; qui in quaque regione commorantur. 
J. 19. S. 3. in f. F. de inſtrut. vel. inſtr. legat. 

c Cum in verbis nulla ambiguitas eſt, non debet 


adimitti voluntatis quæſtio. J. 25. f. 1. . de legat. 3. 


See the iid and xvth Artie les. 

4 Non enim in cauſa teſtamentorum ad defini- 
tionem utique deſcendendum eſt: cum plerumque 
abuſive loquantur, nec propriis nominibus ac vo- 
cabulis ſemper utantur. I. 69. 5. 1. ff. de legat. 3. 

e Voluntatis deſuntti quæſtio in æſtimatione ju- 
dicis eſt. 1.7. C. de fdeicomm. | 

If beſides the Ways explained in this Article for 
diſcoveiinng' the Intention of the Teſiator, there 
ſhould be found other Teflaments, altho revoked, we 
might explain by.the former Teftaments that which 
is obſcure and uncertain in the Teſtament whith ſub. 
(ts ; if the Difficulty happens to be more clearly ex. 
plain d in any of the other Teſlaments, provided that 
this is done without making valid any part of the 
ſail Teſtament which has been revoked, 


Mary, or equitable, to in- 


thers which have other Cauſes, and 
which cannot be prevented by Diſpo- 
ſitions expreſſed in the cleareſt Terms. 
Some of them proceed from the Change 
that is made by unforeſeen Accidents, 
and which oblige us to conjecture, by 
Preſumptions which may be grounded 
on the known Intentions of the Teſta- 
tor, what he himſelf would have or- 
der d, if he had foreſeen theſe Acci- 
dents. Others are occaſioned by ſome 
Error the Teſtator was under in a mat- 
ter of Fact that was unknown to him, 
and where it appears clearly enough by 
his Diſpoſitions What he would have or- 
der dif the Truth which he was ignorant 
of Had been known to him. And others 
have other Cauſes altogether different. 

Altho it is very difficult, and even'im- 
poſſible for thoſe- who. begin the Stu- 
dy of the Law to comprehend theſe ſe- 
5 ral —— of Difficulties without 
ome Examples, yet it is not pro 
to Fos 71 ene each Ert of 
Difficulty is to be explain'd in its proper 
Place in this Section; and we ſhall there 
ſet down the Examples that are neceſſary 
for underſtanding them aright. But we 
have been oblig'd to mark in general 
theſe kinds of Difficulties, and to give 
here this Idea of em, in order toſhew the 
Difference which diſtinguiſhes em from 
the Difficulties which have been the Sub- 
ject- matter of the foregoing Section. 

It is neceſſary to remember here the 
laſt Remark which has been made in 
the Preamble of the foregoing Section, 
concerning the Rules of ſome other 
Titles, which may have ſome relation 
to the Interpretation'of Teſtaments. 

We ſhall not make here, nor in the 
Sequel of this Section, any Diviſion or 
Diltinction of the ſeveral ſorts of 
Caſes, in which the Interpretations that 
ſhall be ſpoken of here are neceſſary, in 
order to reduce the ſaid Caſes to cer- 
tain kinds. For beſides that the greateſt 
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Of Teſtaments. 
part of. them are ſuch, that it is not 


poſſible to comprehend them under pe- 
culiar Ideas that have preciſe Characters 


to diſtinguiſh them from all the others, 


and that there are even ſome of them of 
which every one by it ſelf would de- 
mand a proper kind; this Exactneſs 
would not only be uſeleſs, but would 
produce, under the 1 of ſome 
Order, a real Confuſion; and it is 
enough that all theſe Caſes are contain- 
ed under the general! Idea that the Title 
of this Section gives of them; and that 
under this Title the Reader ſhall have 
the Rules that are neceſſary for this 
Matter, and the Examples which ſhew 
the Application of them, and the Uſe 
that may be made of them in all the 
Caſes that may ariſe from all ſorts of 
Events. 


The CONTENTS. 
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26. Divers Views for the Taterpretation of 


Teſtaments. 


1 


# E firſt Rule for the Interpretd- 1. T 
tion of the Difficulties which are 1 2 
the Subject - matter of this Section, AS zerpreca- 
well as of thoſe which have been ex- tion, is 
plained in the preceding Section, is the % Wit! 
Will of the Teſtator. And whether this“ ang 5 
Will appears by the Diſpoſitions them- 8 8 
ſelves, or by clear and certain Conſe- 
quences that may be drawn from them, 
or even by Conjectures only; it is al- 
ways by the Knowledge that can be 
had thereof, that we are to decide the 
Matter, by adjuſting the Difficulty in 
the manner that we judge the Teſta- 
tor himſelf would have done it, ac- 
cording to the Views and Sentiments 
which his Diſpoſitions ſhew him to 
have had a. 

a Semper veſtigia yoluntatis ſequimur teſtatorum. 


J. 5. C. de neceſſ. ſerv, hæred. inſtit. 
See the fifth Article of the preceding Section. 


II. 


If the Difficulty which makes it ne- 2. Interpre- 
ceſſary to interpret the Teſtament, de- 77/9 
pends barely on the Conſideration that % * 
the Teſtator may have had for one of Tear 
the Perſons intereſted in the ſaid Inter- had for 
pretation, more than for the other; the %e Per- 
Queſtion will be decided in favour of““ 
that Perſon for whom the Teſtator is 
judged to have had the greateſt Eſteem: 

Which will depend either on the parti- 
cular Proofs that may be had of it 
from his Diſpoſitions, or on the Rules 


which follow 6. 
& See the Articles which follow. 


II. 


Between two. Heirs or Executors, 3. Inter pre- 
whom a Teſtator had called to his ten in 
Succeſſion; the one, who was not of V] of 
. we om the Heir of 
his Family, by a former Teſtament, 31 4. 
made in due Form; and the other, who gainft a 
had Right to ſucceed to him if he died Stranger. 
inteſtate, and whom he had inſtituted 
by a ſecond Teſtament, in which there 
was wanting ſome Formality; the Con- 


ſideration of the Heir of Blood, or next 


of Kin, would render his Cauſe fo fa- 


vourable above the other, that, as it 
has been explained in another Place, 
the Law would give him in this Caſe 

I 2 the 
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60 
the Succeſſion c, contrary to the Rule 
vhich prefers a former Teſtament made 
in due Form, to a ſecond, in which 
ſome Formality is wanting: Which we 
repeat here only to ſhew the Spirit of 
the Law, which in doubtful Caſes fa- 
vours the Heir of Blood. From whence 
it follows, that in the Caſes where it 
is neceſſary to interpret ſome Diſpoſi- 
tion of a Teſtator, which concerns 
ſome Perſon of his Family, and another 
no ways related to it, if all other Circum- 
ſtances were equal, the Tie of Kindred 
would decide the Matter, by the Pre- 
ſumption that the Teſtator had had a 
greater Conſideration for his Relation, 
than for a Stranger. 85 


c See the fifth Article of the fifth Section, ꝛuhere 
it is explained what are the Formalities which are 


required in this ſecond Teftament. 


IV. 


4. Infi. If he who had already made a Teſta- 
ration of a ment, hearing afterwards, by a falſe 
frſ# Exe. Report, that the Executor whom he 
fires . had inſtituted was dead in a foreign 
ſecond In. Country, made a ſecond Teſtament, in 
flitution which he had declared, that not being 
made in able to have for his Executor the Perſon 
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Form. whom he had named by his firſt Teſta- 
ment, he named ſuch a one; and. if 
after- the Death' of the ſaid Teſtator, 
the Executor inſtituted by the firſt Teſ- 
tament ſhould happen to appear, he 
world be preferr'd to him that had been 
ihſtitated by the ſecond, only becauſe 

of this Error. For the Expreſſion of 
the Motive which had induced the Teſ- 
tator to name another Executor, would 
be à ſuffic ĩent Reaſon to convince us that 
he would not have done it, if he had 
kitown the Truth. Thus, his Expreſ- 
ſion ſhe wing his Error, would have the 
ſame Effect as if he had inſtituted this 
ſecond Executor upon this Condition, 
that he ſhould be Executor only in caſe 
the firſt were really dead, and that if 
the firſt Executor were alive, he ſhould 

ſucceed, and exclude the other d. 

d Pactumeius Androſthenes Pactumeiam Magnam 
filiam Pactumeii Magni ex aſſe hæredem inſtituerat, 
eique patrem ejus | 
occiſo;  & rumore petlato quaſi filia 'quoque jus 
mortua, mutavit teſtamentum, Noviamque Ruſum 
bhæredem inſtauit, hae præſatione: Nuia hæreder 
u, volui habere mihi continere non potui, Novius 
Rufus heres eſto. Pactumeia Magna ſupplicavit im- 
peratores noſtros, & copnitione ſaſcepra licet odus 
inſtitutione contineretur, quia falſus non ſolet obeſſe, 


ſtituerat. Pactumeio Magno 


7 


ſubveniendum. Igitur pronuntiavit hæreditatem ad 
Magnam pertinere. I. alt. ff. de hæred. inſt. 
Ser; u to what is ſaid in this Text, that Falſus 


modus non ſolet obeſſe, chat whith is ſaid in the 
twenty firſt Article. FI : 


tion, exp 


tamen ex volumate teſtantis, putavit Imperator ci 
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in this ſecond Teſtament the Teſtator had not 
explained the Motive that had induced. him t 
name another Executor, the bare Error in which he 
was as to the Death of this firſt Executor, would 
not have been a ſufficient Reaſon for annulling the 
| Inſtitution of the ſecond. For alths he had had no 
Thought of the Death of the firſt, he might have 
Had other Motives for this Change, whether it had 
been that he had ceaſed to have the ſame Conſidera- 
tion for him that he had before, or that the ſecond 
Executor had by his Ciuilities engaged the Teſtator 
to make this ſecond Diſpoſition, or ſor other Cauſes, 
See the following Article. , 


V. 


If in the Caſe of the foregoing Ar- 5. In che 
ticle the ſecond Teſtament contained Caſe of the 
Legacies; the firſt Executor would be rower 

, | a rticle, the 
bound to acquit them, in the ſame man- Legacies of 
ner as if he had been named Executor the /econd 
in this ſecond Teſtament e. Teſtament 

e Sed legata ex poſteriore teſtamento eam præ- l. * 
ſtare debere perinde atque ſi in poſterioribus tabulis 
ipſa fuiſſet hæres inſtituta. d. I. ult. in f. ff. de 
hared. inſt. 


J If the Caſe of the preceding Ar- 
ticle had happened, and there were 
likewiſe Legacies in the firſt Teſtament 
different from thoſe of the ſecond, this 
firſt Executor, who, as it is ſaid in the 
preſent Article, would be obliged to 
acquit the Legacies of this ſecond Teſ= 
tament, would not be bound to pay © 
thoſe of the firſt : For altho his Inſti- 
tution, which was the moſt eſſential 
part of the firſt Teſtament, ought to 
ſubſiſt, and it was burdened with the 
Legacies of the ſaid firſt Teſtament ; 
yet they would be annulled by the 
Rule which determines that the ſecond 
Teſtament annuls the firſt, And this 
Executor might likewiſe ſay, that it is 
not by the Validity of this firſt Teſta- 
ment that his Inſtitution, which it con- 
tains, ought to ſubſiſt, but by the Ef- 
fect of the Intention of the Teſtator ex- 
plained in the ſecond ; which marked 
expreſly, that he named another Exe- 
cutor beſides him for no other Reaſon, 
but becauſe, believing him to be dead, 
he ſuppoſed that he could not ſucceed 
to him; which implied the tacit Condi- 
lained in the preceding Article, 
and the Will of the Teſtator, that if 
the firſt Executor were alive, he ſhould 
ſucceed to him: But that this tacit 


Condition, and this Will of the Teſta- 


tor, which had the Effect to annul the 
Inſtitution of the Executor in the ſe- 
cond Teſtament, and to confirm that of 
the firſt, did no ways concern the Lega- 
cies of this firſt Teſtament which the 
ſecond did not confirm; and that there- 


fore the Revocation of thoſe Legacies 
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in the firſt Teſtament, which had been 
made by the ſecond, ought to ſubſiſt, 
altho the Revocation of the Inſtitution 
of the Executor of te firſt Teſtament 
did not ſubſiſt. 
We ſee by this Event a pretty odd 
ffect which deſerves our Conſideration : 
It is, that the Condition of this ſecond 
Executor, for whom the Teſtator had a 
much greater Conſidenation, than for 
the Legataries of the ſame Teſtament 
by which he was inſtituted, is much 
more diſadvantageous than that of the 
ſaid Legataries; ſince they are to have 
all that the Teſtator had a mind to give 
them, and that he who was to have had 
the whole Bulk of the Eſtate will have 
nothing at all: ſo that the Intention of 
this: Teton happens to be fruſtrated, 
in that the Condition of the Legataries 
will de better than that of this Exe- 
8 5 | 
We may make here a laſt Reflexion 
on this Difference between the Condi- 
tion of this Executor and that of theſe 
Legatäries, that it is impoſſible for hu- 
man Laws to be ſo exact, as to regulate 
All the Caſes that may poſſibly happen, 
in ſich à manner, as that by obſerving 
always theſe Laws, whether according 
to the Letter, or according to the 1 57 
rit of them, {here ſhall ariſe no In- 
convenietice from them; and that ſuch 
Proviſion fhall be always made for all 
forts of Events, that nothing in any 
one of them ſhall be contrary to that 
which Equity may demand; . but we 
ſee frequently thoſe ſorts of Inconve- 
niencies Which cannot be redreſſed: 
And there would be no other Remedy 
for this In convenience beſides the Civi- 
lity of the firſt Executor, who, conſi- 
dering the Condition of him in whoſe 
Place he. ſucceeds, and the Good-will 
that his Benefactor had towards the ſaid 
Perſon, ſhould be diſpoſed upon this 
Conſideration to give him a Share of 
the Goods which he takes away, from 
him. This is what Equity and Huma- 
nity would ſeen to oblige this firſt Exe- 
cutor to do, | eſpecially if he ſtood leſs 
in need of the Goods of the Succeſſic 
than the ſecond Executor. We know 
by Hiſtory, that there have been ſeve- 
ral good moral Heathens, Who would 
not have failed to do ſo in the preſent 


Cafe; and the Spirit of the divine Law, 


the firſt Principles of which were un- 
known to them, does inſpire much more 
ſtrongly theſe Sentiments info ſuch Per- 
ſons as make it che Rule of their Actions. 


And it is only by the Spirit of theſe 
Principles thar a full and perfe& Provi- 


, 713 ? 1 
e Succeſſion 
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Tit. 1. Sect. y. 
rr F Nr. 
ſion is made for every thing, and in 
ſuch a manner, that whatever Event 
happens, there cannot follow from it any 


Conſequences that may deſerve the 
Name of Inconveniencies. 


VI. 


61 


If the Difficulty, which may depend 6. The 
on the Conſideration of the Perſons, Lecter 


happens to be bet Veen the Executor and 


15,1 gene- 
ral more 


a Legatary, ſo that all other Conſidera- favoured 
tions happen to be equal, and that no- than the 
thing deciding either for one or the Legatary. 


other, the Doubt is reduced to this ſin- 
gle. Point, to know which of the two 
ought to be the moſt favoured, it will 
be the Executor. For beſides that the 
Teſtator has without doubt had a greater 
Conſideration for him than for the Le- 
gatary, he is in the place of a Debtor, 
and the Legatary in>place of the Cre- 
ditor ; and in doubtful Caſes the Con- 
dition of the Debtor is always favour- 
ed f. But if any Circumſtances render 
the Condition of the Legatary more 
favourable, they will make the Prefe- 
rence of the Executor to ceaſe; which 
cannot be well underſtood but by Exam- 
ples, ſuch as theſe that follow. 

See the thirteenth and fifteenth Articles of the 
4 Section of Covenants. See the Articles which 
050W, 


VII. 


If a Teſtator, who had two Lands 7. Firſt 
or Tenements of the ſame Name, but Example 
of different Value, had deviſed one of Ve Pre. 


them, without diſtinguiſhing it from 
the other, naming it only by the Name 
that was common to both, and without 
marking in any thing which of the two 
he had a mie to deviſe; the Execu- 
tor in this Caſe would have the Choice 
of them, and might retain the moſt 


precious to himſelf, and pou that which 


is of leaſt Value to the Legatary. For 
the Queſtion would be altogether in- 


dependent of all other Conſideration 


beſides that of knowing who ſhould 
have the Choice, whether the Executor, 
or the Legatary. Thus in this preciſe 
Doubt, which would depend barely 


upon knowing which of the two the 


Teſtator had the greateſt Conſideration 
for, the Rule explained in the preceding 
Article would decide it in favour of this 
Executor g. 


g. $cio ex fatto traftatum, cum quidam duos 
fundos, ejuſdem nominis habens, legaſſet fundum 
Cornelianum : & eſſet alter pretii majoris, alter mi- 


noris, & hæres diceret minorem legatum, legatari- 
us majorem. Vulgo fatebitur utique minorem eum 


legaſſe, 


ference of 
the Exe- 
cutor. 
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8. Second 
E xample. 


9. Third 
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legaſſe, ſi majorem ,non potuerit docere legatarius. 


4 9. 5. 6. . de legat. 1. 
8 de Hm fundo ſenſit teſtator, nec appareat de 


o cogitavit, electio hæredis erit quem velit dare. 
pt. S. 1. cod, | 


Si quis plures Stichos habens, Stichum legaverit: 


fi non appareat de quo Sticho ſenſit, quem elegerit 


debet præſtare. l. 32, 5. 1. cod. 
See the ſeventh Section of the Title of Legacies. 


VIII. 


If a Teſtator, having two or more 
Silver Baſons of different Values, had 
bequeathed one of them, without ſpe- 
cifying which, the Executor might give 
only that of the leaſt Value; and by 
that he will have ſatisfied the Legacy. 
And it would be the ſame thing, if a 
Teſtator, having two Horſes of the 
ſame Name; as two Courſers, or called 
by other proper Names, had bequeath- 
ed a Horſe, calling him by his Name þ. 

h Sed etſi lancem legaverit, nec appareat quam, 


æque electio eſt hæredis quam velit dare. J. 37. 


S. I. ff. de legat. 1. 
SNuis plures Stichos habens Stichum legaverit: 


{i nof apparet de quo Sticho ſenſit, quem elegerit 
debet præſtare. I. 32. S. 1. cod. V. I. 4. F. de irit. 
vin. vel. ol. leg. See the ſeyenth Section of the Ti- 


tle of Legacies. 
* 4 


If it happened that of one and the 
ſame Teſtament there were two Origi- 
nals, which the Teſtator had made at the 
ſame time, one to be depoſited either 
in the hands of a Notary Publick, or 
of ſome other Perſon, and the other 
to be kept by himſelf; or that there 
were two ingroſſed Copies of one and 
the ſame Teſtament, the Minute or In- 
ſtructions of which. had been loſt by 
Fire, or ſome other Accident, and that 
in one of the Copies, or in one of the 
Originals, the ſame Legacy to one and 
the ſame Perſon was of a leſſer Sum, 
and of a greater Sum in the other Ori- 
ginal or Copy, and that there appeared 
no Raſure in the Writing, nor any Suſ- 
picion of Alteration or Forgery ; the 
Legatary could demand only one of the 
two Sums, and that even the leaſt, For 


this Accident making it impoſſible to, 


know the Intention of the Teſtator, 
thereby to decide which of the two 
Sums the Legatary might demand, and 
there being nothing to determine that 
the Legatary ought to have the Choice, 
the Executor would have it, and would 
be bound only to give the leſſer Sum 7. 


i Sempronius Proculus nepoti ſuo ſalutem. Binæ 
tabulæ teſtamenti eodem tempore exemplarii cauſa 
ſcriptæ, ut vulgo fieri ſolet, eſuſdem patris familias 
proferebantur: in alteris centum, in alteris quinqua- 
ginta aurei legati ſunt Titio. Quæris utrum (centum) 
& quinquaginta aureos, an centum dumtaxat habi- 


turus ſit? Proculus reſpondit, in hoc caſu magis hæ- 


redi parcendum eſt: ideoque utrumque legatum 
nullo modo debetur, ſed tantummodo quinquaginta 


aurei. I. 47. V. eod. de leg. 2. See the ſeventeenth 


Article of the firſt Section. 


X. 


We muſt not extend the Rule explain- 10. x, 
ed in the vith, viith, viiith, and ixth Example 
Articles beyond the Caſes of the ſaid where the 

Legatary 
is favour- 
ed, 


Articles, or other Caſes of the like na- 
ture : For if other Conſiderations may 
require an Interpretation favourable for 
the Legatary, or ſome other Tempera- 
ment between his Intereſt and that of the 
Executor, the Diſpoſition of the Teſta- 
tor 653 4 be interpreted by theſe other 
Conſiderations according to the Cir- 
cumſtances. Thus, for Example, if a 


Teſtator had bequeathed a Horſe inde- 


finitely and in general, or a Watch, or 
a Suit of Hangings, ſince in all theſe 
things there are Qualities altogether 
difterent, good and bady-the Legacies 
of this kind being Favours proportio- 
ned to the Qualities of the Teſtator 
and of the Legatary, and to the other 
Circumſtances which may diſcover the 
Intention of the Teſtator, it would be 
contrary to the good Will that the Teſ- 


tator bore towards the Legatary, to 


leave it to the choice of the Executor 
to give the worſt of the ſaid things to 
the Legatary; and it would be likewiſe 
contrary to the good Intention which 
the Teſtator had for the Executor, to 
give the Legatary Power to chuſe the 
moſt precious Individual of that kind of 
things that was bequeathed : Which 
makes it neceſſary to regulate a Legacy 
of this kind by a Temperament that 
fixes between theſe Extremities, equally 
unjuſt and oppoſite to the Intention of 
the Teſtator, a Medium which may not 
be contrary either to the Intereſt of the 
Executor, nor to the Conſideration 
which the Teſtator had for the Legata- 
ry. Thus, ſuch a Legacy would be mo- 
derated to a reaſonable Choice between 
the Extremities of the beſt and the 
worlt, to give to the Legatary either a 
Watch, or a Horſe, or a Suit of Hang- 
1ngs, or any other thing among ſeveral 
of the ſame kind, ſuch as might be con- 


formable to his Circumſtances, to thoſe 


of the Teſtator, to the Goods of the 


Succeſſion, and to the other Circum- 


| ſtances that might come into conſidera- 


tion for the regulating of the ſaid Tem- 
perament 3 whether it be that there 
were many of theſe ſorts of things in 
the Inheritance, to chuſe out of, or that 


there being no ſuch things among the 


Goods 
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Goods of the Succeſſion, the Executor 
were obliged to procure: them elſe- 
where J. 8 1 ell 
Legato generaliter relicto veluti hominis, Caius 
Caſſius ſcribit, id eſſe obſertenduny — optimus vel 
peſſimus accipiatur. Quæ ſententia reſcripto impe- 
ratoris nente de Divi Severi juvatur, qui reſeripſe- 
runt homine legato, actorem non poſſe eligi. l. 37. 
F. de legar. l. m Ses the following Anicle. 

The Rule explained in this Article demands Re- 
fleftions that are not ſet down here, they being re- 
ſerved for a. more proper Place. See the Preamble 
of the yiith Section of Legacies, and the firſt Arti- 


1 


11. Second The Temperament which has been juſt 
Example: now explained in the preceding Article, 


for regulat ing theſe ſorts of indefinite 
Legacies, by ſome Medium between 


the oppoſite Intereſts of the Executor 


and Legatary is ſo natural and ſo rea- 
ſonable, that it ought to be uſed like- 
wiſe in the Caſe of a Leg where the 
Executor is leſt at liberty to give out of 
ſeveral Horſes any one ho pleaſes, or to 
give any one thing he thinks fit out of 
many of the ſame kind, which may be 
not only of different Prices, but alſo of 
difterent Qualities, good or bad: For 
this Liberty would not extend ſo far as 
to give the Executor power to give th 
worſt of theni all; but would leave hi 
only the Right to keep the beſt, and to 
give out of the middle ſort one which 
the Legatary could not reaſonably re- 
fuſe m. | | vt 

n Si haves generaliter ſervum quem ipſe voluerit 
dare juſſus, ſriens furem dederit, iſque furtum legatario 
fecerit: de dolo malo agi poſſe, ait. Sed quoniam 
illud verum eſt heredem in hoc teneri ut non peſſi- 
mum det, ad hoc tenetur ut alium homitiem 
4 hunc pro noxꝶ deditione relinquat. J. 100. ff 

4. Is f f 


XII. 


12, Ir! If a Teſtator had bequearh'd a yearly 
Example. Penſion, or Alimony, to a Legatary, 


to engage him to remain in company 
with another Perſon that was dear to 
the ſaid Teſtator, whether it be that the 
Legacy was conceived in Terms that 
impoſed that Condition, or that it was 
ſaid that the Alimony or Penſion ſhould 
be paid as long as the Legatary tarried 
with the ſaid Perſon, and that the ſaid 
Perſon'ſhould happen to die before the 
Legatary who bad lived with him until 
the time of his Death; the Penſion or 
Alimony would be continued, unleſs the 


Expreſſion of the Teſtator ſhewed clear- 


ly that it was his Intention that the 
Penſion or Alimony ſniould ceaſe after 


the ſaid Death. For beſides the Fa- 


0 Teſtaments. 


F * 
| = 7 & x | 4 ; | 
Tit. 1. Sect. 7. 
« „ . fo 1 


vourableneſs of a Legacy of this kind, 
which is regularly underſtood: to be du- 
ring the whole Life, it might be ſaid 


that this Legatary had performed that 


which the Teſtator had in his view as 
the Motive of the Legacy. And it would 
be juſty preſumed even of the Legacy 
of Alimony, to be paid ſo long as the 
Legatary ſhould live with the faid Per- 
ſon, that the Intention of the Teſtator 
was'only to oblige the Legarary to con- 
tinue with him as long as the ſaid Per- 
ſon ſhould live . | 

n Annua his verbis legavit, ſi morentur cum 
matre mea, quam hæredem ex patte inſtitui. Quæ- 
ſitum eſt an mortua matre conditio appoſita deſeciſ- 
ſe videatur: ac per hoc neque cibaria, neque veſ- 
tiaria his debeantur ? Reſpondit, ſecundum ea qua 
proponerentur, deberi. l. 20. F. de ann. lag. & f- 


Imperator Antoninus Pius, libertis ſextiæ Baſiliz : 
vis verba teſtamenti ita ſe habeant, r. quoad 
cum Claudio Juſto morati eſſetis, alimenta vobix e- 
veſtiarium legatum fit: Tamen hanc fuiſſe defuncti 
.cogitationem interpretor, ut & poſt. mortem Juſti 
Claudi, eadem vobis præſtari voluerit, reſpondit. 
Ejuſmodi ſcripturam ita accipi ut neceſſitas alimentis 
preftandis 33 maneat. |, 13 f. 1. fe de alim. 
vel cib. legat. I. 1. C. de legat. See the xiith Article 
of the vth Section of Legacies. 


XIII. 


„. 
* 
f , 5 
| 3 


If he who had deviſed a Land makes 13. Fourth 
ſome Addition to it, whether it be that Example. 


he builds a Houſe upon it, or that he 
adds to it ſome other Piece of Ground 
for the uſe of a Service, or ſome other 


| Conyeriiency, theſe and other ſuch-like 


Changes which may increaſe either the 
Value or Extent of the thing deviſed, 
will not have Effect to revoke the Lega 
cy; but will ſhew on the contrary that 
the Teſtator had a mind to augment it. 
Thus the Expreſſion of the Feſtament 
which did not comprehend this Aug- 
mentation that is made afterwards, will 
be interpreted againſt the Executor: 


Thus on the contrary, if the Teſtator 


had diminiſhed the thing deviſed; as 
if he had alienated a Part of the Land 
deviſed, or pulled down a Building in 
whole or in part, the Legacy thereof 


would be diminiſhed in ſo much o. 


— ex uu fundo 33 partem alienaſſerg 
iquam duntaxat m deberi placet ; quia etiam 
fi adjeciſſet aliquid 33 iT 
cederet. I. 8. ff. de legat. 1. l. 24. S. 3. & 4. cod, 
I. 10. ff. de legat 2. See the xivth Article of the 


vth Section. See the vth, vith, viith, and viiith 


Articles of the ivth Section of Legacies, 
XIV. 


If « Teſtator had left a 5 
Woman in caſe the firſt Child 1 y to 2 
have were a Sou, and it happened that 


— 


augmentum legatario 


ſhe 


. 


Cy 14. Fifth 
e ſhould Example. 
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＋ 4 
of 

* 

9. 4 


ſhe had at one Birth a Son anda Daugh- 
ter, and that by ſome chance it could 
not be known if the Son had been born 
before or after the Daughter, it would 
be preſumed in favour of the Legatary, 
that the Condition had come to paſs p. 


Si ita libertatem acceperit, ancilla, Si primum 
marem pepererit libera eſto: Et hæe uno utero ma- 
rem & ſœminam peperiſſet: ſi quidem certum eſt 
quid prius edidiſſet, non debet de ipſius ſtatu ambi- 

; utrum libera eſſet neene: ſed nec filiæ, nam fi 

edita eſt, erit ingenua: ſin autem hoc incer- 

tum eſt, nec poteſt, nec per ſubtilitatem judicialem 

manifeſtari, in ambiguis rebus humaniorem ſenten- 

tiam ſequi o „ ut tam ipſa libertatem conſequa - 
tur, quam Ela cjus ingenuitatem, quaſi per 


ſumptionem priore maſculo edito. J. 10. 5. 1. F. 
TIT ; | 


J Altho this Text be in the Caſe of 
a Legacy of Liberty left to a Slave, 
which made this Diſpoſition favoura- 
ble ; yet it ſeems that the Deciſion ought 
to be the ſame in any other Legacy that 
ſhould depend on ſuch 'a Condition. 
For it would ſeem, moreover, that in 
the Caſe of this Text, altho it ſhould 
be certain that the Son was born the 
laſt, yet it might be preſumed that the 
Teſtator not foreſeeing that the Wo- 
man ſhould have two Children at one 
Birth, had meant that if ſhe had a Male 
Child at her firſt Delivery, the Legacy 
ſhould be due And the literal Inter- 
etation which would decide, that the 
don being born the laſt, the Condition 
of the Legacy had not happen d, would 
appear a Nicety oppoſite to the Senſe 
which might be naturally gather'd from 
the Intention of this Teſtator, who had 
conſider d as the firſt Child, not him that 
ſhould be the firſt of two Children at one 
and the ſame Birth, but a Male Child 
that ſhould be born at the Woman's firſt 
Delivery. This ſeems to be the man- 
ner in which Reaſon and Equity would 
interpret the Intention of the Teſtator 
in this Doubt, if there ſhould be any. 
In re dubia benigniorem Interpretutionem ſe- 
ui non minus juſtius eſt, quam tutius. I. 3. 

. de his qua in teſt. del. | 10 


XV. 


4 


15. Sixth When a Teſtator bequeaths to a Ser- 
Example. yant, or other Perſon, the Sum that 


ſhall be neceſſary to inſtruct him in a 
Trade, it does not depend on the Ex- 
ecutor to limit the Legacy to the Trade 
that this Legatary might learn at the 
cheapeſt rate: But it ought to be un- 
derſtood of the Trade that will ſuit beſt 
with the Quality, the Age, the Inclina- 
tion, and the Diſpoſition of this Legata- 


ry; unleſs : be that theſe Circumſtances 


The CIVIL LAW; S BO III. 


3 —— a Torts phe the 
Apprenticeſhip would be fo very expen- 
ſive, that it might be judged: by the 
lity of the Teſtator, and Quantity 
of his Eſtate, that his Intention re- 
ſtrain d the Legacy to an Apprenticeſhip 
4 Tizins liber eſto 3 & ut tum Heres urtiſcium 
doceat unde ſe tueri poſſit, pero, Pegaſus inutile fi- 
deicommiſſum eſſe ait, quia genus artificii adjectum 
non eſſet. Sed prætor aut arbiter ex voluntate de- 
functi, & ætate & conditione, & natura ingenioque 
ejus, cui relictum erit, ſtatuet quod potiſſimum ar- 
tificium heres docere eum ſumptibus ſuis debeat. l. 
12. F. de legat 3. 


XVI. 


A 


ſtead of the Caſe which he did foreſee, 
produces another which his Diſpoſition 
did not comprehend, requires that it be 
regulated in a manner different from 
what the Teſtator had order'd for the 
Caſe that he did foreſee. But here we 
* to take his Intention for our Rule, 
and to order in the Caſe that has hap- 
pened what we judge the Teſtator him- 
ſelf would have order d, conſidering his 
Intention in the Caſe explained in his 
Teſtament. Thus, for Example, if a 
Teſtator had order d, that if at the 
time of his Death he had 'one Son, he 
ſhould be his ſole Heir or Executor, 
but that if he had two Sons, they ſhould 
ſhare equally his Succeſſion ; that if 
there were two Daughters, they ſhould 
likewiſe divide his Inheritance between 
them in two equal Portions ; and that 
if he had a Son and a Daughter, the 
Son ſhould have two Thirds of his E- 
ſtate, and the Daughter one Third ; and 


that it happens that this Teſtator leaves 


behind him two Sons and one Daughter, 
this unforeſeen Caſe ought to beregula« 
ted by the Proportion that the Teſ- 
tator had ſettled between the Condition 
of the Sons and that of the Daughters, 
in the Caſe where there ſhould be one 
Son and one Daughter. And ſince his 
Intention was, that a Son ſhovld have 
twice as much as a Daughter, and that 
the Condition of the an ſhould be 
equal, we ought to preſume that in the 
caſe of this Event he would have given 
according to the ſame Proportion two 
Fifths to each of his two Sons, and one 


„ 


We have ſeen in the ixth Article, that 16. Exam · 
it may happen by ſome Chance that it ple of 4 
is not poſſible to know the Intention of ©4/ewhere 
the Teſtator; and it happens likewiſe 4 
by other forts of Events, that altho 5 Biſho- 
this Intention is perfectly known, and ſcion of 
that we diſcover clearly all that the Teſ- the Teſta- 
tator had in view, the Event which in- 
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Fifth 


17. Ano- 
ther Ex- 
ample of 
the ſame 
kind. 


4 


1 8 A No- 
ther Ex- 
ample of 


/ Teſtaments. 


Fifth to his Daughter. And it is in this without Children, the Subſtitution of 


manner that the Succeſſion ought to be 
divided in this Caſe 7. 


Clemens Patronus teſtamento caverat, ut ſi 
ſibi filius natus fuiſſet, heres efſet : ſi duo filth, 
ex equis partibus heredes eſſent : ſi dug filia, 
ſimiliter : ſs filius & filia, filio duas partes, fi- 
lie tertiam dederat. Duobus filiis & filia natis, 
quærebatur quemadmodum in propoſita ſpecie fa- 
ciemus, cum filii debeant pares, vel etiam ſinguli 
duplo plus quam ſoror aceipere. Quinque igitur par- 
tes fieri oportet, ut ex his binas maſculi, unam for- 
mina accipiat. J. 8 1. F. de hered, inſt. 

This manner of Interpretation will agree to all 
the different Combinations of other numbers of 
Sons and Daughters, which a Teſtator might leave 
behind him at his Death; and the Equity thereof is 


foundet on the Proportion which the Teftatir himſelf” 


had regulated, And altho it is not certain to ſup- 
poſe that a Teflator will always obſerve the ſame 
Proportion in all the poſſible Combinations of the 
number of Sons and Daughters; and altho he 
might augment or diminiſh the Portions of the 
Sons and Daughters upon another foot, according to 
the Differences of their number, and alter the ſaid 
Portions, yet we cannot enter into the Conjectures 
of theſe Changes, becauſe they would have no cer- 
tain Foundation: So that this Rule will be always 
juſt in the like Caſes, See the following Article. 


XVII. 


If a Teſtator, not having as yet any 
Children, had left his Wife big with 
Child, and had inſtituted her Executrix 
together with the Child that ſhould be 
born, giving one Third of his Eſtate to 
the Mother if it ſhould be a Son, and 
the Half if it ſhould be a Daughter ; 
and that the Wife was deliver'd both of 
a Son and. a Daughter, the Son would 
have one Half, and the Daughter and 
the Mother would ſhare the other Half 
between them. And by this means the 
Intention of this Teſtator would be ac- 
compliſhed; for his Will was that the 


Son ſhould have the double of what the 


Mother had, and that the Mother 
ſhould have as much as the Daugh- 


rer . 


s See the ſame Caſe explained for another uſe in 
the vth Article of the iid Section of the Rules of 


Law. 


X VIII. 


If a Teſtator who had two Sons and 
2a Grand-Daughter by another Son, ha- 
ving ſubſtituted his Sons one to the o- 


4% Inter- ther, in caſe the firſt who died ſhould 


pretation 
of a Diſ- 
Poſition in 
a Caſe un- 


foreſeen, 


have no flue; and having ſubſtituted his 
Grand-Daughter to them both, in caſe 
both the one and the other ſhould die 
without Children; it happened that one 
of the Brothers died, leaving Children 


behind him, and that the other Brother 


having outlived his Nephews, died 
Vor. II. 


the Grand-Daughter would have its Ef- 
fect with reſpe& to him that died laſt, 
For altho ſhe was not called to the Sub- 
ſtitution except in caſe the two Brothers 
ſhould die without Children, and that 
this Caſe had not happened; yet ſeeing 
in theſe ſorts of Diſpoſitions it # the 
Intention of the Teſtator which ought to 
ſerve as the Rule, we ought to preſume 
that the Teſtator, who had called his 
Grand-Daughter to the Succeſſion of 
his two Sons, after him who ſhould die 
laſt, if they both died without Children, 
would have much rather directed in the 
Caſe that has happened, if he had fore- 
ſeen it, that ſhe ſhould ſucceed to this 
Brother who died laſt. And it would 


be equally unreaſonable and unjuſt, that 


ſhe who by the Diſpoſition of the Grand- 
father was to have both the Portions, 
if her Uncle who died laſt without 
Children had ſucceeded to the Uncle 
who died firſt, in caſe he had left no 
Children, ſhould be deprived of the 
Portion of her Uncle who died in the 
laſt Place, to whom ſhe was ſubſtituted, 
as well as to the other t. | 


Cum ita fuerat ſcriptum, Fidei filiorum meo- 
rum committo, ut ſi quis eorum ſine liberis prior diem 
ſuum obierit, partem ſuam ſuperſtiti fratri reſtituat: 
quod ſs uter que ſine liberis diem ſuum obrerit, om- 
nem hereditatem, ad neptem meam Claudiam perti- 
nere volo, Defuncto altero ſuperſtite filio, noviſſi- 
mo autem ſine liberis, neptis prima quidem facie, 
propter conditionis verba, non admitti videbatur: 
ſed cum in fideicommiſſis voluntatem ſpectari con- 
veniat, abſurdum eſſe reſpondi, ceſſante prima ſub- 
ſtitutione, partis nepti petitionem denegari, quam 
totum habere voluit avus, fi noviſſimus fratris quo- 
que portionem ſuſcepiſſet. J. 57. S. 1. . ad Senat. 
Trebell. 

We have ſet down in the Caſe of this Article, 
that the Children of the Brother who died firſt, 
died before their Uncle : For if they had ſurvived 
their Uncle, it might be ſaid according to the Senti- 
ments of one of the moſt learned Interpreters who has 
commented on this Text, that it would be very hard 


they ſhould be excluded from the Succeſſion of their - 


Uncle by a Couſin who wat ſubſtituted to her Uncles, 
only in caſe both the one and the other ſhould die 
without Children. V. I. pen. C. de impub. et al, 
ſubſt. | | 


XIX. 


If a Teſtator had inſtituted for his Heir 19. Ano 
or Executor, the Child who ſhould be born er Ex- 


of his Daughter then big with Child, and 
that before this Teſtator had made his 
Will, his Daughter was already brought 


to bed without his knowing any thing 


thereof; they not happening to meet to- 
gether in the ſame Place; this Inſtitu- 
tion of a Child to be born would have 
its effect for this Child altho already 
born: For it was the ſame Child on 
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The CIVIL LAW, Sc. Book III. 


which this Teſtator had a mind to ſet- 
tle his Eſtate . of Ba 
Lucius Titius, cum ſuprema ſua ordinaret in 


civitate, & haberet neptem ex filia prægnantem, ru- 
re agentem: ſcripſit, id quod in utero haberet, ex 


parte haredem. Quæro, cum ipſa die qua Titius 


ordinaret teſtamentum in civitate, hora diei ſexta 
(eodem die) albeſcente cœlo, rure fit enixa Mævia 
maſculum, an inſtitutio bæredis valeat, cum, quo 
tempore ſeriberetur teſtamentum, jam editus eſſet 
partus. Paulus reſpondit, verba quidem teſtamenti 
ad eum pronepotem directa videri, qui poſt teſta- 
mentum factum naſceretur: ſed fi (ut proponitur) 
eadem die qua teſtamentum factuin eſt neptis teſta · 
toris antequam teſtamentum ſcriberetur, _ enixa eſſet, 
licet ignorante teſtatore, tamen inſtitutionem jure 
faftam videri (recte) reſponderi, l. 25. $. 1. ff. de 
lib. ex poſt. hered. inſt. | | 
This Example appears to be ſuperfluous,” for it is 
not poſſible it ſhould enter into the Mind of any one 
ro doubt of the Deciſion, But. ſeeing ut is conſonant 
to the Law, and that it may be of uſe for the Ap- 
plication of this Rule to other Caſes that are leſs e- 
vident, we have thought fit to add it to the 


others. 


XX. 


We may add to the Caſe explained in 
the preceding Article, another like to 
it, in that the Terms in which the Teſ- 
tator expreſſes himſelf do not agree with 
the Event, but where his Intention does 
nevertheleſs ſerve as a Rule. It is the 
Caſe where a Father who had only two 
Children under Age, had ſubſtituted 
one of. his Relations or Friends to the 
Child that ſhould die the laſt, not᷑ ha- 
ving attained the Age of Puberty, that 
is 3 Years compleat in the Male 
Sex, and twelve in the Female; which 
is done by that kind of Subſtitution cal- 
led Pupillary, which ſhall be treated of 
in its place x; if it happened in this 
Caſe that theſe two Children died to- 

ether, ſo that it could not be known 
it they died both at the ſame inſtant, 
or if one of the two had ſurvived the 
other, this Subſtitution would ſeem to 
ceaſe, by the Expreſſion which called the 
Perſon ſubſtituted to ſucceed only to 
him who ſhould die the laſt, ſince it 
cannot be ſaid of any one of the two 
that he died firſt or laſt. But becauſe 
the Intention of the Feſtator was, that 
the Survivor of the Brothers ſhould ſuc- 
ceed to the other, and that the Perſon 
ſubſtituted ſhould inherit both the Suc- 
ceſſions, in that whichſhould fall laſt of 
all; the Subſtitution to the longeſt Li- 
ver includes the Caſe where the two 
dying together, neither of them outlives 
the other: For neither of them remains 
to exclude the Perſon ſubſtituted; and 
with regard to him both the one and 


& Scheibe ſecond Title of the: fifth Books 


the other may be conſidered as dead in 
the firſt Place, and as dead in the laſt 
Place, ſince neither of them died before 


the other, nor after the other 3. 


Ex duobus impuberibus ei, qui ſupremus mo- 
re: etur, hæredem ſubſtituit, Si ſimul morerentur : 
utrique haredem eſſe reſpondit: quia ſupremus non 
is demum, qui poſt aliquem, ſed etiam poſt quem 
nemo fit intelligatur. Sicut & e contrario proxi- 
mus non ſolum is, qui ante aliquem, ſed etiam is, 
ante quem nemo ſit, intelligitur, l. 34. F. de vulg. 
& prep. ſubſe. | 
Vi ex liberis meis impubes ſupremus morietur, 
ei Titius heres eſto, Duobus peregre defunctis, ſi 
ſubſtitutus ignoret, uter noviſlimus decefſerit ; ad- 
mittenda eſt Juliani ſententia, qui propter incertum 
conditionis, etiam prioris poſſe peti poſſeſſionem 
„ reſpondit. . 11. ff. de bon. poſſ. ſec. 
tabul. 

Qui duos impuberes filios habebat: ei, qui ſu- 
premus moritur, Titium ſubſtituit: duo impuberes 
ſimul in nave perierunt. Quæſitum eſt, an ſubſti- 
tuto, & cujus hæreditas deferatur. Dixi: ft ordine 
vita deceſſiſſent: priori mortuo frater ab inteſtato 
hæres erit. Poſteriori ſubſtitutus: in ea tamen hæ- 
reditate etiam ante defuncti filii habebit hæreditatem. 
In propoſita autem quæſtione, ubi ſimul perierunt: 
quia cum neutri frater ſuperſtes fuit, quaſi utrique ul - 
timi deciſſiſſe (ſibi) videantur? an vero neutri quia 
comparatio poſterioris decedentis ex facto prioris 
mortui ſumitur ? Sed ſuperior ſententia magis ad- 
mittenda eſt, ut utrique hæres ſit. Nam & qui uni- 
cum filium habet, ſi ſupremum morienti ſubſtituit, 
non videtur inutiliter ſubſtituiſſe. Et proximus adgna- 
tus intelligitur etiam, qui ſolus eſt, quique neminem 
ant ecedit. Et hic utrique, quia neutri eorum alter 
„ fuit, ultimi primique obierunt. J. 9. F. de 
rev, dub. 


XXI. 


If a Teſtator, who had no Child, 21. Ano- 
had inſtituted him that ſhould be born , Ex- 
of his Marriage, or had made ſome e. 
other Diſpoſition in favour of the ſaid 
Child ; as if he had added to the ſaid 
Inſtitution, that if he had ſeveral Chil- 
dren, they ſhould all be his Heirs or 
Executors, and that the eldeſt ſhould 
have ſomething over and above his 
equal Share with the others, which he 
ſhould explain; and it happened that 
the Wife of the ſaid Teſtator being 
dead, without leaving him any Chil- 
dren, he had married another, by whom 
he had Children; theſe Bequeſts would 
have with reſpect to them the Effect 
which they would have had for the Chil- 
dren of the firſt Marriage, if there had 


been any. For the Intention of this 


Teſtator had in view the Children 
which he might have afterwards z. 


⁊ Placet, omnem maſculum poſſe poſtumum hæ- 
redem ſcribere, ſive jam maritus ſir, ſive nondum 
uxorem duxerit, Nam & maritus uxorem repudiare 
poteſt: & qui non duxit uxorem, poſtea maritus 
effici. Nam & cum maritus poſtumum hæredem 
ſcribit-; non utique is ſolus poſtumus ſcriptus vide- 


tur, qui ex ea quam habet uxorem, ei natus eſt, vel 
| is 
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1/7 Of Teſtaments: 


is qui tunc in utero eſt; verum is quoque, qui ex 
quacumque uxore naſcatur. Ideoque qui poſtumum 
hzredem inſtituit, fi poſt teſtamentum factum mu- 
tavit 'matrimonium ; is inſtitutus videtur, qui ex 
poſteriore matrimonio natus eſt, J. 4.j & l. g. F. de 


lib, & poſt. hared. inſt, 


J We have added to the Caſe ex- 
plained in this Text, which relates on- 


Ay to the ſimple Inſtitution of the Heir 


22. The 


or Executor, the Caſe of ſome Advan- 
tage left to the eldeſt Son over and above 
his equal Share with the other Children, 
For if there were only a bare Inſtitu- 
tion of a Child, or of ſeveral Children, 
it would be the ſame thing for making 
them ſucceed as Heirs to their Father, 
whether there were any Teſtament or 
not. So that what is remarkable in this 
Text conſiſts in this, Toſhew that the 
Diſpoſition of the Father, of which it 
might be doubted whether, the ſame 
being made with a View to Children of 
a firſt Marriage, it ſhould have its Effect 
with regard to thoſe of a ſecond, ought 
to be executed in favour of the Children 
of this ſecond Marriage, as it would have 
been for thoſe of the firſt Marriage, if 
there had been any Iſſue by it. And as to 
the Liberty of inſtituting a poſthumous 
Child, which ſeems to be the prin- 
cipal Subject of this Text, we have in- 
ſerted nothing thereof in this Article; 
becauſe we have ſpoke of it in its pro- 
per Place in the twenty ſecond Article 
of the ſecond Section of Teſtaments, and 
in the thirteenth Article of the ſecond 


Section of Heirs and Executors in ge- 
neral. | 


XXII. 
When a Teſtator has fully explained 


Validity of himſelf, either as to the Inſtitution of 
a Bequeſt the Executor, or Deviſe of a Legacy, 


#5 indepen- 
dent of the 
Motive ex. 


Plained by 


the Teſta- 
ror, 


and that he adds thereto ſome Motive 
of his Diſpoſition, the ſaid Diſpoſition 
will nevertheleTs have its Effect, altho 
it ſhould be found that the Fact explain- 
ed by the Teſtator as his Motive were 
not true. Thus, for Example, if the 
Teſtator had ſaid, I give to ſuch a one, 
becauſe he has done me ſuch a piece of 
Service; altho this Service had not been 
done, . yet the Will of the Teſtator, 


which would be ſufficient alone, altho 


he ſhould give no Reaſon for it, would 
make this Bequeſt valid ; and the Mo- 
tive that is added thereto, marks only 
either that the Teſtator has been de- 
ceived, or that he had a mind to make 


his Bequeſt more favourable. But if he 


had - explained his Motive in ſuch a 
manner, that it appeared that his In- 
tention was to make it a Condition on 


VoI. II. 


0 * PRIN a 1 
Tit. I. Sect. 7. 
which the Effect of his Bequeſt ſhould 
depend; as if he had ſaid, My Will is 
that there be paid to ſuch a one the Sum 
of ſo much, in caſe it ſhall appear that 
he has done ſuch a Buſineſs, or on Con- 
dition that he do it; theſe Bequeſts, 
and others of the like kind, would be 
conditional, and would depend. on the 
Execution of that which the Teſtator 
had explained a. 


a Quod juris eſt in falſa demonſtratione, hoc vel 
magis eſt in falſa cauſa, Veluti ita. Titio fundum 
do, quia negotia mea curavit. Item fundum Ti- 
tius Aus mens præcipito, quia rater ejus (ipſe) ex 
arca tot aureos ſumpſit. Licet enim frater hujus 
pecuniam ex arca non ſumpſit, utile legatum. J. 17. 
S. 2. / de condit, e demonſt. | 

Falſam cauſam legato non obeſſe, yerius eſt; 
quia ratio legandi legato non cohæret. Sed ple- 
rumque doli exceptio locum habebit, fi probetuc 
alias legaturus non fuiſſe. l. 72. F. 6. od. 

At ſi conditionaliter concepta ſit cauſa, veluti 
hoc modo: Titio, ſi negesia mea curavit, fundum 
do: Titius filius meus, ſs frater ejus centum ex 
arca ſumpſit, ſundum præcipito: Ita utile erit le- 
gatum, ſi & ille negotia curavit, & hujus frater cen- 
tum ex arca ſumpſit. d. I. 17. S. 3. See the tenth 
and eleventh Articles of the eighth Section. 


XXIII. 


Sometimes it is neceſſary not to fol- 23. Diſßo- 
ſitions of 


Teſtators 
which are 


low the Diſpoſitions of the Teſtator, 
altho he has clearly enough explained 


his Intention; whether it be that there 207 70 be 
was ground to preſume that he was ig- executed. 


norant of ſome Fact, the Knowledge 
of which would have obliged him to 


make another Diſpoſition, or becauſe | 


what he had ordered was really unjuſt 
or unreaſonable. Thus; for Example, 
if the Teſtator had named one to be 
Tutor to his Children, or to have the 
Care of their Education, whom the Re- 
lations and the Judge knew to be ſo un- 
fit for it, that this Choice ought not to 
be confirmed ; or if a Teſtator had di- 
rected extravagant Expences for his Bu- 
rying, or if he had made any Diſpoſi- 
tions contrary to good Manners, or 
even to good Senſe, by.ſame Folly ; all 
ſuch ſorts of Diſpoſitions would not be 
executed. And a proper Proviſion would 
be made for the Guardianſhip of the 
Children, the Funeral Expences, or o- 
ther Things neceſſary to be regulated, 
either by 4 Teſtator's Relations, or the 
Judge, according to the Quality and 
Circumſtances of the Fact 5. 


Uttilitatem pupillorum prætor ſequitur, non 


ſcripturam teſtamenti, vel codicillorum. Nam pa- 
tris voluntatem prætor ita accipere debet, ſi non fuit 
ignarus ſcilicet eorum, quæ ipſe prætor de tutore 
comperto habet. J. 10. ff. de confirm. tut. 

Nec tamen ſemper voluntas aut juſſum (teſtatorts) 
conſervari debet: veluti, fi prætor doctus fit, non 


expedire pupillum eo morari, ubi pater juſſerit, prop- 
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688 The CIVIL EAW, er. Book III. 


ter vitium, quod pater forte ignoravit in eis perſonis 
ebrum in annos ſinguſos aurei decem relicti ſunt, 
ſive hoc ſermone ſignificantur, apud quos morari 
mater pupillos voluerit; five ita acceperimus hunc 
ſermonem, ut ipſis filiis id legatum debeatur, utile 
erit. Et magis enim eſt ut providentia filiorum ſuo- 
rum hoc feciſſe videatur. Et in omnibus ubi auc- 
toritas ſola teftatoris eſt, neque omnimodo ſpernen- 
da, neque omnimodo obſervanda eſt; ſed inter- 
ventu judicis hæc omnia debent, fi non ad turpem 
uſam feruntur, ad effectum perduci. J. 7. in f. . 
a ann. legat. & fid, : 
_ "Quid ergo ſi ex voluntate teſtatoris impenſum 
eſſ / ſciendum eſt nec voluntatem ſequendam, ſi res 
ediatur juſtam ſumprus rationem. Pro modo au- 
tem facultatum ſumptum fieri, J. 14. $.6, in ff. 
de relig. 
Ineptas yoluntates deſunctorum circa ſepulturam, 
yeluti yeſtes aut fi qua alia ſupervacua ut in funus 
impendantur, non valere Papinianus ſcribit. J. 113. 


8. Alt. . de legat. 
xXIV. 


24. In The Rules which declare that Teſta- 
hat Senſe tors cannot, by any Clauſe in their Teſ- 
Teſiators taments, exempt their Diſpoſitions from 
049, * being ſubje& to the Law, nor order 

Ya any thing therein contrary to Law c, 


derogate 2 
from the ought to be underſtood only of Diſpoſi- 


Laus. tions which ſome Law had rendered il- 


legal, and which ſhould be contrary to 
the Spirit of the Law: Thus, for ex- 
ample, it would be to no purpoſe for a 
Teſtator to ordain that his Teſtament 
mould not be null, altho he had called 
only three Witneſſes to atteſt it. Thus, 
it would ſignify nothing to impoſe ei- 
ther upon his Executor, or a Legatary, 
a Condition which the Law would not 
allow him to perform; as, if he ſhould 
bequeath any thing to an Infant, on con- 
dition that he ſhould marry before he 
were fourteen Years of Age. Thus, a 
Teſtator cannot forbid his Heir or Exe- 
cutor to take that Quality upon him with 
the Benefit of an Inventary. For all 
theſe Diſpoſitions would be directly 
contrary both to the Letter and Spirit 
of the Law, and of no. other Uſe but 
to grarily a fantaſtick Humour. But 
if a Diſpoſition of a Teſtator ſhould 
derogate from the Proviſion of any 
Law only in a Caſe where the Spirit of 
the Law would not be tranſgreſſed, 
and upon a Motive which the Laws 
would not diſapprove of, ſuch ſorts of 
Diſpoſitions would have nothing in 
them contrary to Law, and therefore 
would ſubfiſt, Thus, for example, al- 
tho the Laws ordain that the Father 
ſhall have the Uſufru& of the Goods ac- 
quired by his Son that is not emancipa- 


c Nemo potelt in teſtamento ſuo cavere, ne leges 
in ſuo teſtamento locum habeant. J. 55, F. ds le- 
gat. 1. 


eſſe, apud quas morari juſſit. Si autem pro cibariis 


ted, yet they permit a Teſtator, who has 
a mind to leave a Legacy to a Son that 
is under his Father's Power, to deprive 
the Father of the Legatary of his Right to 
the Uſufruct of the Thing bequeathed d. 


Thus, altho the Law does not allow 


. to oblige themſelves, nor alie- 
nate their Goods during their Minority, 
yet if a Teſtator had left to a Minor 
either a Sum of Money, or other Thing, 
on condition that he ſhould become 
bound to one of the Creditors of this 
Teſtator, or that he ſhould ſell one of his 
Lands or Tenements for'a certain Price 
to a Perſon named in the Teſtament ; 
theſe Conditions would have their Ef- 
fect, and the Infant-Legatary, who 
ſhould accept of this Legacy, would be 
bound to perform them, without being 
able to free himſelf from them under 
pretext of his Minority, except by re- 
nouncing the Legacy, in caſe the ſaid 
Conditionsſhould make it diſadvantage- 
ous; Thus in general, in all the Caſes 
where. the Point in queſtion is to know 
whether the Clauſe os Teſtament which 
ſeems oppoſite to ſome Law, or to de- 
rogate from it, ought to ſubſiſt, we 
ought to judge thereof 'by the Spirit of 
the ſaid Rule, by diſtinguiſhing that 
which of it ſelf is illegal, 'or contra- 
ry to the Proviſion of ſome Law, un- 

erſtood according to its Intention, ac- 
cording to its Spirit, and according to 
its Motive, . from that which may have 
its Effect without tranſgreſſing the Spi- 
rit of the Law, altho it may be in Ap- 
* contrary to the Terms there - 
of. 

4 Hoc itaque non ſolum parentibus, ſed etiam 
omni perſonæ licere præcipimus, donare, aut etiam 
per ultimam relinquere voluntatem, ſub hac defini- 


tione atque conditione fi voluerint, ut pater aut qui 
omnino eos (quibus donatur vel relinquitur) habent 


in poteſtate, in his rebus neque uſumfruftum, neque 
quodlibet penitus habeant participium, Nov. 117. 


6. 1. 
| XXV, 


If there ſhould be found two different 25. Two | 
Teſtaments of one and the ſame Perſon, differen: 


of the ſame Date, and both in due Form, 
and that in the one the Teſtator had * 

named other Executors than thoſe na- 
med in the other; theſe two Teſta- 
ments would only make one which ſhould 


ſubſiſt; and all theſe ſeveral Executors 


would divide the Succeflion among 
them. For theſe Teſtaments being 
made at the ſame time, neither of the 
two would be revoked by the other. 
And it would be preſumed either that 
the Teſtator had a mind to keep ſecret 
the Diſpoſitions of one of theſe Teſta- 

ments, 
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8 
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ry Caſe the Rules that are moſt ſuita- 


ments, ſhewing only the other, or that 
ſome other Motive had engaged him to 


divide them e. 


. & Sed etſi in duobus codicibus ſimul ſignatis alios 
atque alios hæredes ſcripſerit, & utrumque extet : ex 
utroque quaſi ex uno competit bonorum poſſeſſio, 
quia pro unis tabulis habendum eſt, & ſupremum 
yrs ue accipiemus. J. 1. §. 6. J. de bonor, poſſ. 
Co tab. | 


XXVI. 


46. Diver: It follows from the Rules explained 
Views for in, this and the foregoing Section, that 
the Inter- the Doubts which may ariſe in Teſta- 
A ments, are decided differently, accord- 
ments, ing to the different Cauſes from whence 
they may proceed; according to the 
diflerent Preſumptions whereby we may 

judge of the Intention of the Teſtator, 

either by diſcovering what he had in his 

view, or even ſupplying that in the 

Caſes wherè any of the Rules that have 

been juſt now explained may oblige us 

to do it; according. as the Diſpoſitions 

of the Teſtaments are conformable to 

the Laws, or are contrary thereto ; 

and according to the other Views that 

the feveral Rules may give, and the 
Circumſtances demand. Thus, ſome- 

times it is neceſſary to obſerve literally 

the Terms of the Expreſſions; and 
ſometimes they ought to be interpreted 

either by a Temperament of Equity 
 Whktn they will admit thereof, and 
when it is neceſſary f; or by the Conſi- 
deration of one of the Perſons intereſt- 

— ed, if the Caſe is ſuch, that this Conſi- 
deration ought to be of any weight g. 

Thus, when the Difficulty ariſes from 

the very Words of the Teſtator, it ought 

to be reſolved by the Rules explained 

in the foregoing Section. And if it pro- 

ceeds from any where elſe beſides the 
Teſtament, and that ſome unforeſeen 
Accident has given occaſion to it, it 

- ought to be decided in the manner that 

Equity tells us the Teſtator himſelf 


would have decided it y, purſuant to 


the Rules which have been juſt now ex- 


Z. And in general, it is the 


uty of the judge, and his Wiſ⸗ 


ble to it:. 


i Voluntatis defuncti quæſtio in zſtimatione judi- 
cis eſt, J. . C. de fideic. | 


See the laſt Article of the preceding Section. 
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„ sen 
Of the Conditions, Charges, Deſtina- 
tions, Motives, Deſcriptions, and 
Terms of Time, which Teſtators may 
add to their Diſpoſitions. X 


I NCE the Diſpoſitions of Teſtators 

ought to be proportioned to their 
Intentions, which they ought to explain, 
and the ſaid Intentions are diverſified ac- 
cording to the different Views which 
they may have from the Conjunctures in 
which they happen to be, and the diffe- 
rent Regards which they ought to have 
to the Circumſtances Which they are 
to conſider; and to the Events which « 
they are to foreſee ; this Diverſity 
obliges them to take different Precau- 
tions for the Execution of their Wills. 
And it is this that has naturally given 
Riſe to the Uſe of Conditions, ( harges, 
and other Additions to Bequeſts in Teſ- 
taments, which ſhall be the Subject- 
matter of this Section. Thus, the Rules 
which are here explained, as well as 


thoſe of the foregoing Sections, relate 


to all ſorts of Diſpoſitions in proſpect 
ot Death, Inſtitutions of Executors, 


Subſtitutions, Legacies, and others, ac- 


cording as each Rule may be applied ei- 


ther to all theſe ſorts of Diſpoſitions, or 


to ſome of them. 


The CONTENTS. 
t. Definition of Conditions in Teſtaments: 
2. Definition of Charges. N 


3. Definition of Deſtinations. 


4. Definition.of Motives. 

5. Definition of Deſcription. 

6. Definition of the Terms of Time. 

7. The Charges, Deſtinations, and Condi- 
tions are often confounded together. | 

8. The Charges may be conceived either as 
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dom will direct him, to apply in eve- 
9 ? OT Conditions, or fimply as Charges. 


F In re dubia benigniorem interpretationem ſequi Je Deſtinations may, or may not, have | Fon i 
non _—_ N quam tutius. J. 3. V. 4 bis 9 the 725 of Con — 4M 1 0 | . f 
u4 in teſtam, delent. : . : 
| q In ambiguis rebus humaniorem ſententiam ſequi 10. The Moti ves may either be 7 the ſtead 
oportet, 1. 10. in f. ¶ de reb. dub. of Conditions, or not have the Effect 


| — the ſecond Article, and thoſe which follow. thereof. | 
| + ln Hiace ene teſtamenzum occurrerent, poſl- 1. Deſcriptluns may ſometimes imply a 
| ſunt res ex bono & quo interpretationem capere. e | 
Fa vero quæ ex ipſo teſtamento orirentur, neceſſe eft Con 1 1 | 8 
ſecundum ſeripri juris rationem expediti. I. 16. fe de 12+ The Term of an uncertain Time makes 
con dit. & temonſtrs © the Legacy conditional. Example. 
13. An- 
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13. Another Example. 

14. 1t is neceſſary to diſtinguiſh the different 
forts of Diſpoſitions, to be able to judge 
aright of them. 


15. 'Three forts of Conditions, with reſpect 
to the divers ſorts of Facts or Events on 44 


which they depend. 

16. Three ſofts of Conditions, with reſpect 
to Time. 

17. Two ſorts of Conditions, expreſs or ta- 
cit. 

18. Impoſſible Conditions. 

19. Another kind of impoſſible Conditions. 

20+ Diſpoſitions made to procure others, are 


unlawful. 
21. Not thoſe which are made as an Ac- 


knowledgment of a former Benefit. 


22. One or more Conditions of the ſame 


Diſpoſition. 

23. The Will of the Teſtator is the firſt 
Rule whereby to interpret the Conditions, 
and other ſorts of Diſpoſitions. 

24. Conditions which depend on the Deed of 
the Executor or Legatee. 

25. Condition of not doing ſomething. 

26. Conditions which do not depend on the 
Deed of the Executor or Legatee. 

27. Conditions which depend on the Deed of 
third Perſons. 

28, Conditions which depend on the Combi- 
nations of Fafts, and of Events. 

29+ Example of Conditions which de- 
pend partly on the Fatt of him who is 

charged with them, and partly on the 
Fatt of other Perſons. 

30. Another Example of the ſame. 

31. If the Condition depends entirely on the 
Fat of a third Perſon. 

32. Example of a Condition which, altho 
depending on the Fact of other Perſons, 
muſt be accompliſhed. 

33. Another Example. 

34+ 4 Rule for Conditions which depend 
partly on the Fatt of thoſe to whom they 
are enjoined, aud partly on the Fatt of 
others. | 

35. A Rule whereby to diſtinguiſh conditio- 


nal Diſpoſitious from thoſe which are not 


un 
36. It is neceſſary to confider in Diſpoſitions, 
whether they contain Conditions, and what 

is the Effect of them. 4 
37. The Condition which ought to diſtinguiſh 
two Heirs or Executors, not happening, 


they ſucceed equally. 


38. 4 Condition may chance to be accoms 


pliſbed in the Teſtator”s Life-time. 
39. If this Condition is a Fatt that may be 
reiterated, it muſt be accompliſhed. 


40+ If there be a Term joined to the Con- 


dition, it is neceſſary to wait till the 
Jen. 


De CIVIL LAW, &c. Book III. 


41. Conditions do not admit of a Diviſion. 

42. The Condition impoſed upon ſeveral Per- 
ſons may be divided among them. 

43. A Legacy for a Work is to be regulated 
according to the Eſtate of the Teſtator. 
De Condition, If the Teſtator ſhould 
die without Children, is fulfilled, if 
the Father and Son die at the ſame 

time. 

45. The Diſpenſation of Age does not accom- 
pliſb the Condition of Majority. 

46. Divers Ways of providing for the Exe- 
cution of Conditions and other Diſpoſ- 
tions. 

47. A Legacy which is given on condition 
that the Executor does approve thereof, is 
not conditional. 


I. 


Conditions in Teſtaments are parti- 1. Pe*fni- 
tion of 


the other Diſpoſitions of the Teſtator, 1 
and which he adds to them, in order to ments. 


cular Diſpoſitions, which are part of 


regulate the Effect Which he is willing 
they ſhould have, if a Caſe which he 


foreſees does or does not happen; whe- 


ther it be that he makes the Validity of 
what he orders in this Manner to de- 
pend on this Event, or that he is only 


2 to make ſome Change therein, 
ing to the Caſe that ſhall happen. 


accor 
Thus, for example, a Teſtator may be- 


queatha Marriage - Portion tohis Daugh- 
ter in Caſe ſhe marries, and this Lega- 
cy will depend on the Event of her 


Marriage, and will not have its Effect 
till ſhe does marry. Thus, a Teſtator 


may deviſe a Land or Tenement on con- 
dition, that if the Legatary leaves 
Children behind him, he ſhall have the 
Property thereof, and tranſmit it to 
them; and that if he has no Children, 
he ſhall only have the bare Uſufruct of 
it; and that after his Death the Pro- 
perty ſhall go to another : Which will 
make this Legacy to have different Ef- 
fects, according as it happens that the 
Legatary has Children, or has none a. 


a Si navis ex Aſia venerit: fi decem dederit: ſi 


capitolium aſcenderit. I. 2. F. de condit. c dem. 
See what has been ſaid of Conditions in Coye- 


nants, in the fourth Section of Coyenants. 


II. 


/ |; 


Charges are Engagements which the . Pei. 
Teſtator impoſes on his Executor, or o- nion of 
ther Perſon to whom he leaves any thing Charges. 


by his Will ; as if he charges his Execu- 
tor, or a Legatary, with the Uſufruct of 


ſome Land or Tenement, with a Service, 


with 
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e Teſtaments, 


with an Amity, in favour of a third 
Perſon b. 


b Damnas eſto hæres Titium ſinere in illa domo 
habitare, quoad vivet. J. 15. F. de 4 e uſufr. 
li 


leg. Uti dent Gaio Seio ſororis meæ filio in hono- 
rem Conſulatas quadraginta. l. 36. V. de tondit. 
dem, | 


III. 


3. Defni- Deſtinations are Directions given by 
tion of De the Teſtator, whereby he appropriates 
ſtinations. 
queaths. Thus, for inſtance, if a Teſ- 
tator leaves a Sum of Money to an Hoſ- 
ital, to be laid out on a Building, or on 
oveables, or ſome other thing, this is 
a Deſtination which he makes of this 
Legacy c. 
£ Quod ſi cui in hoc legatum fit, ut ex eo aliquid 
faceret, veluti monumentum teſtatori, vel opus, aut 


epulum municipibus, ſub modo legatum videtur. J. 
17. S. alt. ff. de condit, & dem. 


TY. 


4. Deßni· Motives are the Cauſes which Teſ- 
tion of tators ſometimes expreſs as the Reaſon 
Motives. that has induced them to make certain 
Bequeſts; and they are of two kinds. 
One is of the Motives which relate to 
the time paſt, and which precede the 
Diſpoſition of the Teſtator : And the 
other is of the Motives which regard a 
Fatt that is to come, the Hopes and 
Expectation of which engages the Teſ- 
tator to make ſome Diſpoſition. Thus, 
for the time paſt, the Conſiderations of 
Affection, Eſteem, and Gratitude for 
good Offices and Services done, are Mo- 
tives Which engage one to name an Exe- 
cutor, or to leave a Legacy d. Thus, 
for the time to come, the Hopes or 
Expectation that a Relation and Friend 
of the Teſtator's will be willing to take 
- upon him the Guardianſhip of his Chil- 
dren, is a Motive which engages the 
Teſtator to leave him a Legacy. And 
theſe Motives, whether for the time paſt, 
or the time to come, may make the Diſ- 
poſitions conditional, or may not have 
that effect, according as the Teſtator 
ſhall have declared his Intention; as ſhall 

be explained hereafter e. 
4 Titio, quia me abſente negotia mea curavit, 


Stichum do, lego, S. 3 1. Inſt. de leg. 
e See the tenth Article. 


V. 


5. Defni· Deſcription is an Expreſſion which 
tion of De- the Teſtator makes uſe of inſtead of 
ſcription. the Name of the Perſon, or Thing, 
which he means, or which he adds 


to certain Uſes the things which he be-- 


* 
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to ſpecify it more expreſly, and to 
diſtinguiſh it. As if inſtead of na- 
ming an Executor, or a Legatary, he 
deſcribes him by his Quality; if he 
gives to the eldeſt Son of ſuch a one; 
if having deviſed an Eſtate, he adds its 
Situation and its Bounds; if having be- 
queathed a Picture of ſuch a Hiſtory, he 
adds the Name of the Painter, or men- 
tions from whom he had the Picture / 

Demonſtratio plerumque vice nominis fungitur, 
J. 24. F. de cond, & dem. 

Servum Stichum, quem de Titio emi, ſundum 


Tuſculanum, qui mihi a Seio donatus et. l. x7. f. 
de condit. & dem. See the eleventh Article. 


VI. 

The Terms of Time are the Delays 6. Defini- 
which the Teſtator adds to his Diſpo- 4 , ie 
ſitions, whether it be to defer the Exe- — id 
cution of them, or to make their Vali- 
dity to depend thereon, as ſhall be ex- 
plained in the twelfth Article. And 
theſe Terms or Delays are of two forts : 

One is of a certain Time, as to the firſt 
Day of ſuch a Year, or within ſo many 
Years to be reckoned from ſuch a Day g. 
The other of an uncertain Time, as at 
the Time of the Death of ſome Perſon, 
or at the Time of his Marriage h. 

g Annua bina trina die dato. JI. 30. ff. de le- 
4. 1. 
: Dies autem incertus eſt, cum ita ſcribitur ; hæ- 
res meus cum morietur, decem dato. J. 1. S. 2. J. 


de cond, ex dem. See the twelfth and thirteenth 
Articles 


VII. 


Altho the Conditions, the Charges, 7. The 
and Deſtinations are diſtinguiſhed in Charges, 
the manner that has been juſt now ex- 2 p 
plained, yet as the Word Condition is ie 
commonly uſed in our Language, It are often 
comprehends often the Charges and confound- 
Deſtinations; and the Word Charge % ese 
takes in likewiſe the Conditions. Thus, *. 
it is ſaid of a Legacy or Deviſe, that 
charges the Devi ſee of a Land or Tene- 
ment with a Service, that this Deviſe is 
left on condition that the ſaid Deviſee 
ſhould ſuffer ſuch a Service: Thus it is ſaid 
of the Legacy of a Sum of Money deſtin'd 
for a Building, that the ſaid Legacy is 
left on condition that the Legatary 


ſhould build. Thus we ſay of a Lega- 


cy left on condition that the Legatary 
ſhould reſtore to the Executor a certain 
Writing, a Moveable, or other thing, 
that this Legacy is left with the Charge 
of reſtoring the {aid Writing or Move- 
able. And in fine it is ſaid of a Legacy 
deſtined for ſome Purchaſe, or for ſome 
Work, 
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Work, that it is left with this Charge, or 
upon this. Condition, that the ſaid Pur- 
chaſe or Work he made or done by him 

who is charged with it. But we muſt 
take care with reſpect to this Uſage 

which confounds theſe Words in one 


and the ſame Senſe, that we do not for 


all that, confound Charges, Deſtina- 
tions and Conditions together : For al- 
tho they have often the ſame effect, yet 
their Natures are different ; which it is 
neceſſary to diſtinguiſh for the right uſe 
of the Rules 7, as will appear by the 
following Articles. * 
i See the following Articles. The Uſage of theſe 
Words, Charges and Conditions, are commonly con- 


founded in our Language. |; 
8. The , : 1 
Cha: The Charges may be conceived two 


may be con» Ways One, in ſuch a manner that they 
ceiv/d ei- may make in reality Conditions on which 
Sn 4 Effect of the Teſtator's Diſpoſitions 
r, ow may depend ; and the other, ſo as not 
ſimply az to have the uſe of Conditions. Thus, 
Charges, for Example, if a Teſtator bequeaths to 


a Creditor of one of his Friend à Sum 


of Money, or ſome other thing, with 


Charge to the ſaid Legatary to reſtore 
to the ſaid Friend the Bond or Obliga- 


tion of what, he owes him, or with. 


Charge to gſiſt from a Law-Suit whiclr 
he has commenced againſt him; theſe 
Charges make the ſaid Legacy conditio- 
nal, and are in effect Conditions, with- 
out the Performance of which the Lega- 
tary ſhall have no part of the Legacy. 
But if a Teſtator deviſes an Eſtate of a 
thouſand Livres yearly Income, with the 
Charge of paying out of it every Year 
a Rent of two hundred Livres for a 
Foundation; this Charge will not be 
a Condition upon which the Effect of 
the ſaid Deviſe will depend, but will 
only give to thoſe to whom this Rent 
ought to be paid, a Right to diſtrain 
the Fruits of the ſaid Eſtate, and the 
other Goods of the Legatary, if having 
accepted the Legacy, he does not ac- 
quit the Charge /. 


| This is a Conſequence of the preceding Articles. 
= 
I'S. 


9. The De- The Deſtinations as well as the 
ftinations Charges, may be conceived either in 
may, or Terms which make them to be a Condi- 


may not, : | 1 ; 
ove th: tion, or to have the Effect thereof; or 


Effet of in other Terms, and without this Eflect. 
Condi- Thus, for inſtance, if a Teſtator charges 


zionss his Execators to give a Sum of Money 
to a young Woraan when ſhe marries, 


The CIVIL LAW, S Box III 


to be to her inſtead of a Marriage Por- 
tion, this Deſtination will have the Ef- 


fect of a Condition; and if this young 
Woman does not marry, or if ſhe dies 


before ſhe is of Age to marry, this Le- 


gacy will be null n. Thus on the contra- 
ry, if a Teſtator leaves a Sum of Mo- 
ney to an Hoſpital, to be laid out there 
on ſome Edifice; altho this Edifice ſhould 
happen to be built by ſome other means, 
or ſhould not be neceſſary to the ſaid 
Hoſpital, yet this Deſtination would 
be no Obſtacle why the Sum ſhould not 
be due, that it may be laid out upon 
ſome other Mork, of an equal or grea- 
ter Advantage for the ſaid Houſe : For 
the Intention of the Teſtator was not, 
that this Deſtination ſhould have the 


Effect to make the Legacy conditional z. 


m In legatis & fideicommiſſis etiam modus ad- 
ſcriptus pro conditione obſeryatur, I. 1. C. de his 
que ſub. mod. 

2 Pecuniam eo legatam, in id quod maxime ne. 
ceſlarium videretur, conferre permittitur. I. 4. F. 
de adm, rer. ad civit. pert, 


- X. 
The Motives, as well as the Charges 


10. The 


and Deſtinations, may be conceived ei- Motive: 


ther in Terms which make them to have * either 


the Effect of a Condition, or in ſuch 
Terms that make them not to be con- 


{ider'd as a Condition; whether it be that tions, or 


the ſaid Motives reſpe& the time paſt, 
or the time to come, Thus, fr Exam- 
ple, for the time paſt, if a Teſtator be- 
_— 2 Sum of Money to one of his 

riends, becauſe he has taken care of 
his Affairs, this Legacy will not be con- 
ditional: And altho this Legatary may 
not have taken this Care, yet the Lega- 
cy will nevertheleſs be due o, according 
to the Rule explained in the xxiid Arti- 
cle of the viith Section. But if the 
Teſtator has explained this Motive in 
the Terms of a Condition, the Legacy 
will not be due unleſs it appear that the 
Legatary has ſatisfied it; as if the Teſ- 
tator had ſaid, I bequeath to ſuch a one, 
if it ſhall appear that he has done ſuch a 
Buſineſsp. And it is by the Expreſſion of 
the Teſtator, and by the Circumſtances, 


o Falſa cauſa adjecta non nocet ; yeluti cum qui* 
ita diXerit, Iitio quia me abſente negotia mea cura- 
vit, Stichum do, lego : vel ita, Titio quia patrocinio 
ejus capirali crimine '.iberatus ſum do, lego. Licet 
enim neque negotia teſtatoris unquam geſſerit Titius, 
neque patrocinio ejus liberatus fit, legatum tamen 
valet. 5. 31. inſi. de legat. | 

p Sed fi conditionaliter enuntiata fuerit cauſa, a- 
liv4 juris eſt. Veluti, hoc modo, Titio ſs negotia 
mea curavit, fundum meum do, lego. d. S. 31. in f. 
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11. The 


Deſcrip- 
tions may 
ſometimes 
imply a 


Condit ion. 


Teſtaments 


that we are to judge whether theſe ſorts 
of Legacies are pure and ſimple, or 
whether they are conditional 3. Thus 
with reſpe& to the time to come, if a 
Teſtator bequeaths to one of his Rela- 
tions, or Friends, a Sum of och to 
be paid after his Death, 2 to the 
Legacy, that he hopes the Legatar 
will aſſiſt the Teſtator's Children wit 
his Counſel and good Offices when there 
ſhall be occaſion ; this Motive will ob- 
lige the Legatary only in point of Ho- 
nour, and this Legacy, which is payable 
before the ſaid good Offices, will not 
be revoked, altho they are not perform- 
ed, But if a Teſtator leaves a Sum of 
Money to an Attorney or Sollicitor, 
that he may take care of inſtructing and 
ſolliciting a Law-Suit, that is either al- 
ready commenced or to be commenced, 
this Motive will be inſtead of a Condi- 
tion ; and this Legatary will not be en- 
titled to the Legacy, unleſs he perform 
the Condition according to the Will of 
the Teſtator, and the State of things. 
Thus, for another Example, it a Teſ- 
tator leaves a Sum of Money to one of 
his Relations or Friends, to engage him 
to accept the Guardianſhip of his Chil- 
dren, and the Legatary refuſes it, he 
ſhall have no right to the Legacy v. 


4 Falſam cauſam legato non obeſſe verius eſt. 
Quia ratio legandi legato non cohæret. Sed ple- 
rumque doli exceptio locum habebit, ſi probatur a- 
lias legaturus non fuiſle, J. 72. $. 6. F. de condit. 
& dem, 

r Etiam fi partis bonorum ſe excuſaverit tutor, 
(puta Italicarum vel Provincialium rerum) totum 
quod teſtamento datum eſt ei auferetur. I. 111. f. 
de legat. 1. 


XI. 


Deſcriptions do not uſually imply a 
Condition, but are diſtinguiſhed from 
Conditions in this, that they for the 
moſt part have regard to the paſt and 
preſent time, whereas the greateſt part 
of Conditions reſpe& the time to 
come s. But there may be Deſcriptions 
conceived in Terms which give them 
the Nature of Conditions. Thus there 
is no Condition, when aTeſtator, the 
better to deſcribe a Land or Tenement 
that is deviſed, and ſufficiently ſpeci- 
fied, adds that it is the Land or Tene- 
ment which he purchaſed of ſuch a one, 
or that ſuch a one gave him ; and this 
Legacy is independent of the Truth of 
this Deſcription, ſo that altho it were 


s Inter demonſtrationem & conditionem hoc in- 
tereſt, quod demonſtratio plerumque factam rem 
oſtendit, conditio futuram. . 34. 5. 1. F. de con- 


Vol. II. 


Tit. I. Sect. g. 


falſe, yet the Legacy would neverthe- 


leſs have its effect: For the Teſtator 


may have been deceived as to theſe 
Circumſtances; and it is ſufficient that 
what he had a mind to give is well e- 
nough known otherwiſe: Thus on the 
contraty, it a Teſtator had bequeathed 
that which was due to him by a Debtor 
whom he named, this Legacy would 
imply the Condition that there was a 
Debt owing, arid if nothing was due, the 
Legacy would be null. Thus, in like 
manner, if a Teſtator had bequeathed 


the Fruits that ſhould be gather'd in 


ſuch a Ground the Year of his Death, 
this Deſcription would imply the Con- 
dition that there ſhould be — Crop, 
and if there were none, the Legacy 


would be without any effect 2. But if 


the Teſtator having bequeathed a Sum 
of Money, ſhould add afterwards that 


the ſaid Sum ſhould be paid to the Le- 


gatary out of the Produce of ſuch a 
Crop, or out of the Moneys which 
ſhould be found in ſuch a Place; theſe 
Deſcriptions being added only to ſhew 
his Heirs or Executors whence they 
might eaſily pay the ſaid Legacy, would 
not make it conditional, unleſs they were 
expreſled in ſuch Terms as might make 
one judge that the Teſtator had a mind 
to bequeath only what could be made 
of ſuch a Crop, or other thing, which he 
had thus ſpecified x. 


t Demonſtratio plerumque vice nominis fungitur, 


nec intereſt falſa an vera ſit, fi certum fit quem 
teſtator demonſtraverit. d. l. 34. F. de condit. 
& dem. | | 

Demonſtratio falſa eſt, veluti ſi ita ſcriptum ſit: 
Ser vum Stichum quem de Titio emi « fundum Tuſ- 
culanum qui mihi a Seio donatus eſt. Nam 1i con- 
ſtat de quo homine, de quo fundo ſenſerit teſtator, 
ſi ad rem non pertinet, is quem emiſſe ſignificayir, 
donatus eſſet: aut, quem donatum ſibi eſſe ſigni- 
ficaverat, emerit. /, 17. eod. | 

Si mihi, quod Titins debet, ſuerit legatum, 
neque Titius debeat, ſciendum eſt nullum eſſe lega- 
tum. J. 75. 5. 1. de leg. 1, Ineſt conditio legati 
veluti cum ita legamus, fructus qui ex fundo per» 
cepti fuerint hæres dato. J. 1. S. lt. ff. de condit. 
& dem, 

x Quidam teſtamento, vel codicillis, ita legavit, 
aureos quadringentos Pamphila dari volo ita, ut 
infra ſcriptum eſt: ab Julio auctore aureos tot, &. 
in caſtris quos habet, tot, & in numerato quos ha- 
beo, tot. Poſt multos annos eadem voluntate ma- 
nente, deceſſit: cum omnes ſummæ in alios uſus eſ- 
ſent tranſlatæ. Quæro an debeatur fideicommiſ- 
ſum? Reſpondi, veriſimilius eſt, patrem familias 
demonſtrare potius hæredibus voluiſſe, unde aureos 
quadringentos ſine incommodo rei familiaris contra- 
here poſſint, quam conditionem fideicommiſſo in- 
jeciſſe, quod initio pure datum eſſet: & ideo qua- 
dringenti Pamphilæ debebuntur, J. 96. J. de leg. 1. 

Firmio Heliodoro fratri meo dari volo quinqua- 


as ex reditu prediorum meorum futuri anni. 


oſtea non videri conditionem additam, ſed tempus 
ſolvendz pecuniz prolatum videri reſpondit ; fruc- 
tibus fini relictæ pecuniz non perceptis, uberta- 
L tem 
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tem eſſe neceſſariam anni ſecundi, I. 26. F. quand. 
dies leg. ced. | 
XII. 
The Terms of Legacies fixed to a 
certain Day, ſuch as the firſt Day of 
tan time ſuch a Year, or within ſuch a time, do 
makes the not make a Condition on which the Le- 
Legacycon- gacy may depend; and the effect of 
ditional. theſe Terms is only to defer the Deli- 
very of the Legacy, the Right of which 
is already acquired to the Legatary, 
and which, were it not for the Term, 
would be due inſtantly y; but the Term 
of an uncertain Day implies a Condi- 
tion on which the Legacy depends. 
Thus, for example, if a Teſtator be- 
queaths any thing to an Infant when he 
ſhall have attain'd the Age of fourteen or 
one and twenty Years compleat, to a 
Friend when he ſhall purchaſe ſuch anOt- 
fice, toa young Woman when ſhe ſhall be 
married; theſe Legacies imply the Con- 
dition that the ſaid time ſhall happen, 
that the Legatary ſhall be of Age, that 
he ſhall purchaſe ſuch an Office, that 
the young Woman ſhall be married ; 
and this Condition is the ſame as if the 
Teſtator had left the Legacy in caſe 
the Legatary ſhould live to that Term, 
and that if he died before, the Legacy 
ſhould be null z. Thus we muſt.not con- 
found the Legacies which are made pay- 
able at an uncertain time, with the Le- 
gacies payable .at a certain Term. 


„ Si dies = legato non eſt, præſens debe- 
tur, aut confeſtim ad eum pertinet, cui datum eft. 
Adjecta, quamvis Jonga ſit, | pv eſt, veluti Ka- 
lendis Januarits centeſimis, dies quidem ſtatim ce- 
dit, ſed ante diem peti non poteſt, J. 21. F. quand. 
des leg. wel fid. ced. 

z Dies incertus conditionem in teſtamento facit 
J. 75. de cond. & dem. b 

Si incerta (dies) (quaſi cum pubes erit, cum in 
familia nupſerit, cum magiſtratum inierit, cum a- 
liquid demum, quod ſcribendo comprehendere ſit 
commodum, ſecerit) niſi tempus conditioye obti- 
git, neque res pertinere, neque dies legati cedere 
poteſt. J. 21. ff. quand. dies legat. ced. 
Si Titio cum is annorum quatuordecim efſet 
factus, legatum fuerit, & is ante quartumdecimum 
annum deceſſerit, verum eſt ad hæredem ejus lega- 
tum non tranſire: quoniam non ſolum diem, ſed 
etiam conditionem hoc legatum in ſe continet, ſi ef- 
fetus eſſet annorum quatuordecim. J. 22. cod. v. l. 
un. S. 7. C. de caduc. toll, See the following Ar- 
ticle, with the Remark on it; and the ſixteenth Ar- 
ticle of the ninth Section of Legacies. See, touch- 
ing Legacies at the Age of fourteen Years, the 
ſame ſixteenth Article of the ninth Section of Le- 
gacies, and the Remark that is there made on it. 


XIII. 


The Uncertainty of the times on 
which depend the Legacies explained in 
the foregoing Article conſiſts in this, 
that it is uncertain if thoſe times wall 


t 2. The 
Term of 
an uncer- 


Example. 


13. Ano- 
ther Ex- 
ample. 
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ever happen; for it may not happen that 
the Legatary lives to be of Age, or 
that he has ſuch an Office, or that a 
young Woman marries. But there are 


times uncertain in another manner, al- 


tho it be certain that they will happen, 
and which do nevertheleſs make the 
Diſpoſition of the Teſtator to be con- 
ditional; as, for inſtance, if he char- 
ges his Heir or Executor to reſtore at 
his Death either the whole Inheritance, 
or a certain Land or Tenement to ano- 
ther Perſon : For in this caſe, altho it 
is certain that the Time of the Death 
of this Heir or Executor will happen ; 
yet ſince it is uncertain, if, when it 
does happen, the Perſon in whoſe fa- 
vour the ſaid Diſpoſition is made, is not 
dead, this Uncertainty renders the 
Diſpoſition conditional, and implies the 
Condition that this Perſon do ſurvive 
the ſaid Heir or Executor a. 

a Hares menus cum ipſe morietur centum Titio 
dato. Legatum ſub conditione relictum eſt ; quam- 
vis enim hæredem moriturum certum fit, tamen in- 
certum eſt an legatario vivo dies legati non cedat : 
sc non eſt certum ad eum legatum perventurum. 
J. 79. S. 1. f. de condit. er dem. 

Dies autem incertus eſt cum ita ſcribitur, Heres 
meus cum morietur decem dato. Nam diem incer- 
tum mors habet ejus. Et ideo fi legatarius ante de- 


ceſſerit, ad hæredem ejus legatum non tranſit ; quia 
non ceſſit dies vivo eo, quamvis certum fuerit mori- 


turum hæredem. J. 1. 5. 2. ff. du rond. ex dem. 

Si, cum heres morietur, legetur, conditionale 
legatum eſt. Denique vivo hærede defunctus lega- 
tarius ad hæredem non transfert. Si vero, cum ipſe 
legatarius morietur, legetur ei, certum eſt legatum 
ad hæredem tranſmitti. I. 4. ff. quando dies legat. 
vel fideic. ced. See the ſeyenteenth Article of the ninth 


Section of Legacies. 


5 We have not put down in the Arti- 
cle what is {aid in the laſt of theſe 


Texts, that the Legacy due at the time 
of the Legatary's death is not conditio- 
nal, and that he tranſmits it to his 
Heir or Executor. For it does not 
ſeem probable, that it will ever come in- 
to any one's mind to leave a Legacy ſo 
uſeleſs to the Legatary, and of which 
no one could have any Benefit, except 
the Legatary's Heir or Executor, who 
perhaps might be no Relation to the Teſ- 
tator, nor ſo much as known to him. 
And if the Teſtator had had a mind to 
leave only to the Children of this Le- 
gatary, and after his Death, he would 
have expreſſed himſelf in another man- 
nner. But altho this Caſe ſhould never 
happen, yet we make, this Remark here 
on occaſion of this Text, that we may 
add at the ſame time the Reaſon why 
the Uncertainty of the time of the Lega- 
tary's Death does not make the Legacy 
conditional, as the Uncertainty of the 
time of the Executor's Death does. 

Which 


Of Teſtaments. 


Which proceeds from this, That in the 
Caſe of a Legacy due at the time of the 
Executor's Death; it may happen that the 


Legatary may die before him, in which 


Caſe there will be neither Legacy nor 
Legatary; whereas, in the Caſe of a 
Legacy due at the time of the Legata- 
ry's Death, it cannot happen that the 
Legatary ſhould die before the Time in 
which the Legacy ought to begin to 
have its Effect, which is the Time in 
which he dies. Thus it will be in the 
laſt Moment that he paſſes from Life to 
Death that this Legacy will have its Ef- 
fect, to paſs from the Legatary to his 
Heir or Executor. 


XIV. 


14. Itis It follows from theſe different Man- 
neceſſary ners in which Teſtators may diverſify 
- T „ their Diſpoſitions, that in all the Caſes 
Nan where the Queſtion is to interpret any 
ſorts of one of them, it is neceſſary to examine 
Diſpoſi- its Nature, to know whether it is pure 
enn. ſimple, or conditional, and whe- 
able to a & th IP" 6] 
judge a. ther it contains any of the other 
right of racters which have been juſt now men- 
them. tioned, in order to diſcover by the ſaid 
Characters, and by the Expreſſions of 
the Teſtator, what may have been his 
Intention, and how his Diſpoſition ought 
to be executed b. Which depends on the 
preceding Rules, and thoſe that follow, 
and which relate chiefly to Conditions. 


b This is a Conſequence of the preceding Rules. 
See the Articles which follow. 


XV. 
1s. Three Conditions are of ſeveral ſorts, and 
/ores of may be diſtingniſh'd into different Claſ- 
Conditions ſes, according to the different Views 


with re. under which they are conſidered. If we 


Jpe Na conſider them with reſpe& to the di- 


forts of vers ſorts of Facts, or Events, on which 
Facts or they depend, there are three ſorts of 
Events 0% them. The firſt, is of thoſe which de- 


—_ pend ſolely on the Deed of the Perſon 


pend. 


to whom the Condition is enjoined: 
The ſecond, of thoſe which depend on 
Events in which the Deed of that Per- 
ſon has no Share: And the third, is of 
thoſe which depend partly on the Deed 
of the ſaid Perſon, and partly on an 
Event that is independent of his Deed. 
The Condition, that a Legatary ſhall 
ive a Sum of Money, do ſome Work, 
e what is owing him by one of 
his Debtors, that he ſhall not raiſe a 
Building ſo * as to prejudice the 
_ Light and Proſpect of a Houſe belong- 
ing to a Friend of the Teſtator's, and 
other ſuch like Conditions, are of the 
Vor. II. 


Tit. 1. Sect. 8. 75 


firſt of theſe three kinds. A Legacy of 
a Sum of Money, on Condition that 
there be ſo much clear got of a Law- 
Suit that is ſtill depending, or in a Com- 
merce which is not as yet ended, would 
be of the ſecond kind. And we may give 
for an Example of the third ſort, the Con- 
dition impoſed on a Legatary to buy a 
_ Houle of a third Perſon, either in order 
to give it to ſome other Perſon, or to fit up 
an Apartment in it for an Hoſpital: For 
this Condition would — partly on 
the Deed of him on whom it was impos'd, . 
and partly on the Will of the Owner of the 
ſaid Houſe, or perhaps even on a Caſual- 
ty, Which might render it impoſſible. As, 
if the Situation of the ſaid Houſe ſhould 
expoſe it, together with the Ground on 
which .it ſtood, to be deſtroyed by the 
Over-flowing of a River, or by a Tor- 
rent, and that in fact the Houle and 
Ground ſhould happen to periſh c. 


c In facto conſiſtentes conditiones yarietatem ha- 
bent: & quaſi tripartitam recipiunt diviſionem: 
Ut quid detur, ut quid fiat, ut quid obtingat. Vel 
retro, ne detur, ne fiat, ne obtingat. Ex his, dan- 
di faciendique conditiones in perſonas collocantur, 
aut ipſorum quibus quid relinquitur, aut aliorum. 
Tertia ſpecies in eyentu ponetur. J. 60. J. de con- 
dit, & demon. : 

XVI. 


Conditions may likewiſe be diſtin- 
guiſhed into three kinds, according to 7%: Three 
the Times to which they may have rela- _ 
tion. One is of thoſe which reſpect 25 fe. I 
the Time paſt: As if a Teſtator be- /pett ro 7 
ueaths a Sum of Money, in caſe the Time 1 
me ſhall be found to be due to him 


from a Buſineſs already begun in his Ab- | 


ſence by ſome Friend of his, whom he 

had intruſted with it, but the Event of | 
which he did not as yet know. The ſe- { 
cond kind, is of the Conditions which 
relate to the preſent Time: As, if a Teſ- 
tator leaves a Legacy to a Stranger, or ; 
Alien, in caſe he be naturalized at the 
Time of making the Teſtament, or at 
the Time of the Teſtator's Death, j 
which will be the preſent Time of the f 
Succeſſion's being open. The third is, : 
of Conditions which have reſpect to the | 3 


Time to come: As, if the Teſtator | 


leaves, a Legacy in caſe the Legatary X | 
ſhall happen to purchaſe an Office. But | | g 
it is only, properly ſpeaking, this third 
kind which has the true Character of a 
Condition, which is to ſuſpend, until the 
ſame does happen, the Diſpoſition of the 
Teſtator which depended on it: Where- 
as the Conditions which relate ei- 
ther to the Time paſt or preſent, do 
not ſuſpend any thing; and that at 
the Moment of making the Teſta- 
ment, or of the — of the Teſtator, 
2 It 
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it is determined either that the Diſ- 


poſition is null, if the Condition has 


not happened, or if it has happened, 


that the Legacy ſhall have its Effect 


And there is nothing in ſuſpenſe but the 
Knowledge whether it has happened, 
or not d. en 10 s 

4 Maltum intereſt quslis conditio poſita fuerit. 


Nam aut in præteritum, aut in præſens, aut in ſu- 


turum. 0, 16. ff. de ini. ruft. | 
Si in præteritum collata fit conditio, vel ad præ- 


ſens, non videtur ſub conditione inſtitutus. Aut 


17. Two 
ſorts of 
Condi- 
tions, ex- 
Þreſs or 


tacit . 


enim impleta eſt conditio, & pure inſtitutus et ; 


ant non eſt, & nec hærres inſtitutus eſt. 4, 3. $. 13. 


F. de bon. libert. 

Nulla eſt conditio in præteritum conſertur, 
vel quæ in præſens: veluti ſi Rex Parthorum vivit; 
{i nayis in portu ſtat, J. 10. in f. ff. de condit. inſt. 


| XVII. | 
We muſt likewiſe diſtinguiſh unde 
another View two ſorts of Conditions, 


which comprehend them all, One is 


of thoſe which are expreſs, and the 


other of thoſe which are called tacit. 
The expreſs Conditions are all thoſe 


which the Teſtators expreſs in Terms 
of Conditions, or other Terms equiva- 
lent : And thoſe Conditions are called 
Tacit, which without being expreſled, 
are tacitly implied in the Clauſes of the 
Teſtament. Thus, when a Teſtator 
bequeaths the Fruits of ſuch a Ground 

of ſuch a Year, or the Profits whic 

ariſe from ſuch an Affair; theſe forts of 
Legacies imply the tacit Condition, 
that there fhall be Fruits gathered in 
the ſaid Ground, and that fome Profit 
ſhall be made of the faid Affair when it 
ſhall be ended e. But theſe ſorts of 
Conditions which are implied, do not 
make the Legacies of this kind condi- 


tional with this Effect, fo as to make 


the Right of the Legatary to depend 
on them. For before that it be certain, 
in the Caſe of the Legacy of a Crop, 
whether there will be any Fruits, or 
not; and in the Caſe of the Legacy 
of the Profits ariſing from ſuch a Buſi- 
neſs, whether there will be Profit or 
Loſs thereby; the Legatary has acqui- 
red his Right to what Fruits the Ground 
may produce, or to what Profit may 
ariſe from the ſaid Buſineſs. And the 
Legatary has ſo fully acquired this Right 
before the Event gives him the Uſe of 
the Legacy, that if he ſhould happen 
to die in the mean while, he would 
tranſmit his Right to his Heir, So that 
the Effect of this Condition is not ſuch, 
as that the Validity of the Legacy de- 
pends thereon, but it is'only ſuch, that 
e Ineſt conditio legati, veluti cum ita legamus : 
Fruftus qui ex fundo perrepti fuerint heres dato. 
Leia ff. de condit. & dam. ö 


entes, id eſt, que tacite i 


the Legacy without being null, may 
happen to be of no manner of Profit to 
the Legatary /. 

F Conditiones extrinſecus non ex teſtamento veni- 


, id e videantur, non faciunt 
legata conditionalia. I. 99. F. de condi. dom. 


XVIII. 


Another kind of Conditions is made 18. lupo, 
up of thoſe which are impoſſible. And ſible Con- 
we muſt reckon in this Number not on- tions. 


ly that which is impoſſible by Nature, 
but likewiſe that which is contrary 
to Law, d Manners, or Decency. 
As, for example, if a Teftator had be- 
queathed a Marriage-Portion to a 
young Woman of ten Years of Age, on 
condition that ſhe ſhould marry within 
a Year; or if he had left a Legacy on 
condition that the Legatary ſhould fix 
his Domicil in a certain Place. For the 
Condition of this Marriage would be 
contrary to Law; and thatof fixing his 
Domicil in a certain Place being con- 
trary to the juſt and natural Liberty 
that every one has to chuſe his Dwel- 
ling-Place, would be in ſome manner 
contrary to good Manners and Decency. 
Thus, theſe. forts of Conditions oblige 
to nothing at all, no more than thoſe 
which are naturally impoſſible, and they 
are held to be the fame as if they were 
not written. For that is conlidered as 
impoſſible which cannot be done with- 
out Breach of the Law, or of good 
Manners and Decency. And if there 
were in a Teſtament Conditions either 
naturally impoſſible, or contrary to Law 
and good Manners, the Diſpoſitions 
which the Teftator ſliould make to de- 
pend on them would nevertheleſs have 
their Effect, although theſe Conditions 
fhould have none g. | 

g Obtinuic impoſſibiles conditiones teſtamento ad- 
b pro nullis habendas. J. 3. ff. de condir. 
. 


Sub impoſlibili conditione, vel alio mendo factam 
"a placet non vitiari. I. 1. J. de condit. 
inſt. | 

Conditiones contra edicta Imperatorum, aut con- 
tra leges, aut quæ legis vicem obtinent, ſcriptæ, vel 
que contra bonos mores, vel deriſoriæ ſunt, aut 
hujuſmodi quas prætores improbaverunt, pro non 
ſcriptis habentur. Et perinde, ac fi conditio hære- 
ditati, five legato adjecta non eſſet, capitur hære- 
ditas legatumve. J. 14. F. de condit. inſt. 

Titio centum relicta ſunt ita ar d monmumento meo 
non recedat, veluti' in illa civitate domicilium ha- 
beat : poteſt dici, non eſſe locum cautionĩ per quam 
jus libertatis infringitur. J. 71. S. 2. F. de con- 
dit. & demonſtr. 

Que facta lædunt pietatem, exiſtimationem, ve- 
recundiam noſtram, & (ut generaliter dixerim) con- 
tra bonos mores fiunt, nec facere nos poſſe creden- 
dum eſt. I. 15. . de condit, inſt. 

See the twelfth Article of the fourth Section of 
Covenants. 

XIX. 


0 Teſtaments 


| . 
19. 4. There may be Conditions which, 
% h without being naturally impoſſible, and 
2 Gl. without having any thing in them con- 
Aen., trary to Law and good Manners, can- 
not be fulfilled, becauſe of ſome Event 
which makes the Performance of them 
impoſſible: And in that Caſe the Diſ- 
polition which depended on ſuch a Con- 
dition will have its Effect, or will not 
have it, according as the Quality of 
the Condition may mark what was the 
Intention of the 'Teſtator: Thus, for 
example, if a Teſtator had deviſed a 
Tenement, or other thing, on condi- 
tion that the Legatary ſhould give a 
Sum of Money to ſome Perſon before 
the Legacy ſhould be delivered to him, 
and that the ſaid Perſon ſhould happen 
to die before the Teſtator; the Non- 
performance of ſuch a Condition that 
is become impoſſible, would be of no 
prejudice to the Legacy, and the Lega- 
tary would have it without paying the 
Sum of Money : For the Intention of 
this Teſtator was to leave two Le- 
2acies; one to this Legatary, and 
the other to that Perſon. So that the 
Fraitleſneſs of the one Legacy does not 
annul the other, no more than in the 
Caſes of the twenty ninth Article 5. 
Thus, on the contrary, if a Teſtator 
had left a Legacy to a young Woman, 
in caſe ſhe ſhould happen to be married 
to ſach a Relation or Friend of the 
Teſtator's, and that the ſaid Relation 


or Friend ſhould chance to die before 


the ſaid Marriage, the Legacy would 
be null. For the Intention of this Teſ- 
tator had for its Object only this Mar- 
riage i. 

h See the twenty ninth Article of this Section. 


i Legatum five fideicommiſſum 4 patruo tuo re- 
lictum tibi, ſub conditione ſi filio ejus nupſiſſes, cum 
mortuo filio, priuſquam matrimonium cum eo con- 
traheres, conditio defecerit, nulla ratione deberi tibi 
exiſtimas. 1. 4. C. de condit. inſi. tam legat. quam 
fu. v. I, de condit. & dem. 


XX. 
20. Diſpo- We ought to reckon among the Con- 
ſions ditions that are contrary to good Man- 
made with ners, thoſe which a Teſtator adds to a 
a View to t. on : f | 
procure Diſpoſition in favour of ſome Perſon, 
others, are in order to procure to himſelf the like 
unlawful. Beriefit. As, if he ſhould inſtitutè ſuch 
a one for his Heir or Executor, in caſe 
the ſaid Perſon hath on his part named 
this Teſtator to be his Heir or Execu- 
tor. And it would be the ſame thing 
in a Legacy left on ſuch a Condition. 
And in general, in what manner ſoever 


Tit. I. Sect. 8. 


thoſe Diſpoſitions are conceived, which 
tend to the procuring of others from 
thoſe Perſons in whoſe favour they are 


made, whether it be that the Teſtator 


expects the ſaid Diſpoſitions to be made 
in his own favour, or in favour of other 
Perſons ; or that he gives to one Perſon, 
in order to get from another; all theſe 
kinds of Diſpoſitions are contrary to 
good Manners, and are unlawful J. 


I Captatorias inſtitutiones non eas Senatus impro- 
bavit, quz mutuis affectionibus judicia provocaye- 
runt : ſed quarum conditio confertur ad ſecretum 
alienz voluntatis. I. 70. F. de hered. inflit. 1.11. 
C. de teſt. mil. Qua ex parte me Titius hæredem 
ſeriptum in tabulis ſuis recitayerit, ex ea parte heres 
eſto, J. 1. in 8 F. de his que pro non ſcript. 

Captatoriz ſcripturæ ſimili modo neque in hære- 
943 YH neque in legatis valent. l. 64. ff de 

«1, | 

Fed illud quæri poteſt, an idem ſervandum ſit 
quod Senatus cenſuit, etiam ſi in aliam perſonam 
captionem direxerit ; veluti, ſi ita ſeripſerit, Titius 
fi Mevium tabulis teſtamenti ſui hæredem d ſe ſcri- 
ptum oftenderit probgveritque, heres eſto. Quod 
in ſententiam Senatuſconſulti incidere non eſt dubi- 
um. J. 71. 8. 1. F. de hered, inſtit. v. l. 2. eod. 
J. 29. cod. 


J Theſe ſorts of Diſpoſitions ſo mean 


and ſordid, which are mentioned in 
this Article, muſt needs have been 
very frequent at Rome, ſeeing it was 
neceſſary to have a Law to repreſs 
them, which was a Decree of the Se- 
nate, of which mention is made in the 
Texts cited on this Article. This Rule 
is not very neceflary with us; for altho 
we have other unfair Ways enough prac- 
tifed among us in order to procure fa- 
vourable Diſpoſitions from Teſtators, 
yet we fee but few Perſons who think of 


laying ſuch Snares as theſe, and as few 


who ſuffer themſelves to be caught in 
them. | 
Weare not to reckon in the Number of 


the Diſpoſitions ſpoke of in this Article, 


the mutual Teſtaments of two Perſons, 
who inſtitute reciprocally one another 
Heir or Executor: For neither of the two 
anticipates the Will of the other, in order 
to procure the ſaid Inſtitution in his Fa- 
vour; but both the one and the other 
having a reciprocal Affection, which can 
only proceed from juſt Cauſes, there is 
no reaſon why the one and the other 
ſhould not expreſs it by ſuch an Inſtitu- 
tion as this is. And it is expreſly enough 
approved of by theſe Words of the firſt 
of the Texts quoted on this Article ; 
Non eas (inſtitutiones) Senatus improbavit 
qua mutuis affettionibus judicia provocave- 
runt. It is for theſe Reaſons that the 
reciprocal Teſtaments have been appro- 
ved of by the Novel of the Emperor 
Valentinian, De Teſtamentis, and by our 


Uſage, 


; 
* 
. 
f 

* 

— 

; 

* 

. 


W 
1 
L 
* 
2 
4 
" 
? 
* 
Y 
4 


0 =; 4 - 
0 5 _ Ku 2 
— 4 . = [1 
4 0 5 " >" £ _—_ — od — = 2 
. * _ rn = —— 
—.— . — - b —— — - * * — 
———— — — a — *** Dee. j n . — 
8 7 8 — — — 1 . * ” - A * 
A — — —_ p. 
- 2 % 1 - 0 — — 4.3 " —— — — — 
, „* — — — — 1 — 
— . — 4 
— — — 


2 8 E 
— ͤ R— 
— 


18 The CIVIL LAW, &. Boox III. 


Uſage, and likewiſe between Husband 
and Wife in ſome Cuſtoms. 


XXI. 


21. Not Tt the Teſtator did not make his 
theſe Dilpoſition in favour of a Perſon, to 
pots hn depend on what he ſhould expe& from 
an Ac. him; but that having known, for exam- 
knowledg- ple, that a Perſon had left him ſome- 
ment of a thing by his Teſtament, he on his part, 
N * out of a Senſe of Gratitude, ſhould 
5 leave ſomething to the ſaid Perſon, or 
to ſome of his Children, or Friends, on 
his account; ſuch a Bequeſt, not being 
made with a view to procure the like 
from the ſaid Perſon, would have no- 

thing unlawful in It . | 
m Illæ inſtitutiones captatoriæ non ſunt, veluti, ſi 
ita hæredem quis inſtituat, qua ex parte Titins me 

heredem inſtituit, ex ea parte Mevins hares eſlo. 
Quia in præteritum non in futurum inſtitutio collata 

eſt, JI. 71. ff. de hæred. inſt, | 

In the Article we have not made uſe of the Ex 
preſſion inſtanced in this Text, 1 inſtitute ſuch a one 

my Heir or Executor, for the ſame Share or Portion 

that another has inſtituted me his Heir or Executor. 


For altho the ſaid Diſpoſition does not ſeem to be 


made with a Deſign ta procure another, and that 


on the contrary it ſeems to preſuppoſe the other to be 


already made; yet ſeeing it may have relation to 


the Teſtament of a Perſon who is flill alive, and 
who may make another : And ſeeing it implies the 
Condition, that this Teftator ſhall be Heir or Exe- 
cutor to the other, ſince he gives only in proportion 
to what the other ſhall have left him; ſuch a Diſ- 
poſition as this does not ſeem to be very decent, 
and is not agreeable to our Uſage, Wherefore we 
have put down in the Article another Caſe which 
may ſuit with our Uſage, and which points out the 
Character by which we are to diflinguiſh in Diſpoſi- 
tions which are relative to others, thoſe which may 
be reckoned lawful, from thoſe which are not, ac- 
cording to the Principles explained in this and the 


foregoing Texts. 


XXII. 


1 Since Conditions depend on the Will 
o more of the Teſtator, and are arbitrary, one 
Conditions may make a Diſpoſition to depend not 
of the only on one, but on more Conditions, 
fame Die whether they be in relation to a Fact 
Lagen. in the Power of the Perſon whom the 
ſaid Diſpoſition concerns, or of another 
Nature. And if there be ſeveral Con- 
ditions joined together, ſo as that the 
Teſtator impoſes them all together, the 
fulfilling of one of the Conditions will 

not be ſufficient to validate a Bequeſt 

which depends on the Accompliſhment 

of them all, But if it depends only upon 

one or the other, the Accompliſhment 

of the firſt will give it the Effect which 


it ought to have z. 


n Si haredi plures conditiones conjunctim datæ 
ſint, omnibus parendum eſt, quia unius loco haben- 
tur: ſi disjunctim ſint, cuilibet. J. 5. F. de condir. 


inſtit. 


* 


Charges, Deſtinations, Motives, 


| XXIII. 
In all the Caſes where there may a- — The 
riſe Diffiulties. concerning Conditions, _ 1 
; l De- r is the 
ſcriptions, and Terms of Time, the 5ſt Rule 


firſt general Rule, and which is com- re) 


0 . 10 to interpret 
mon to all theſe ſorts of Difficulties, 15 323 


always the Will of the Teſtator. Thus , 454 


it is by the Knowledge that we may other ſorrs 
have of his Intention, that we are to re- , Diſpo- 
gulate them o. And the Uſe of this gene- ſions. 
ral Rule depends in particular on the 
preceding Rules, and thoſe which fol- 
low. 

o In conditionibus primum locum voluntas de- 
functi obtinet, eaque regit conditiones, J. 19. F. de 
condit. & dem. N | 


XXIV. 


The Conditions which depend ſolely 24. con- 
on the Fact of the Perſon to whom the 4 
Teſtator has enjoined them, ought to > aha 
be fulfilled in' the manner that he has Tu Deed 
regulated, and as ſoon as they can con- the Exe- 
veniently be performed. And his Dif- «tor or 
poſition hath its Effect, or ceaſeth to £44 
have it, according as the ſaid Perſon 
accompliſheth, or doth not accompliſh 
the Condition, whether it conſiſt in do- 
ing or not doing, in acquitting or giving, 
or in ſuffering ſome Charge, or what 
other Nature ſoever it be of; provided 
only that the Condition have nothing 
in it that is impoſſible, or contrary to 
Law and good Manners p. 

b Hxc conditio, Si in capitolium aſcenderit, ſic 
accipienda eſt, fi cum primum potuerit capitolium 
aſcendere. 1, 29. L de condit. ex dem. Verbum 


facere omnem omnino faciendi cauſam compleQiuar 
dandi, ſolvendi, numerandi, judicandi, ambulandi. 


J. 218. ff. de verb. ſign. 
XXV. 


As to the Conditions which oblige 25. Con. 
not to do ſomething ; as, for inſtance, 41 of 
not to raiſe a Building ſo high as to 5% 2s 
hinder the Light or Proſpect of a Houſe,” TTY 
Proviſion ought to be made tor the Se- 
curity of the Perſon intereſted, accord- 
ing to the Nature of the Condition, 
whether it be by the bare Submiſſion of 
the Perſon on whom the Condition is 
impoſed, or otherwiſe, according to 


the Circumſtances g. 
q Mutianæ cautionis utilitas conſiſtit in conditio- 


- Nibus quz in non faciendo ſunt conceptz. J. 7. F. 


de cond. & dem, v. Nov. 22. C. 44. See the forty 
ſixth Article. oF 


XX VI. 
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/ Teſtaments. 
XXVI. 


26. Condi. The Conditions which depend upon 
tions Events in which the Deed of the Heir, 
which do or Executor, or Legatee, has no ſhare, 
. - have their Effect by the Event it ſelf, 
—_ „ Whenever the Caſe happens, or fail to 
;he Execu- have it, if the Caſe does not happen r. 
tor, or Le» Thus, for example, a Legacy of a Sum 
gareee of Money upon condition that ſo much 
clear Gain ſhall be made by a Buſineſs 
or Commerce that is not as yet ended, 
will be in ſuſpenſe till the Event ; and 
if there be any clear Profit, the Lega- 
cy Will have its Effect, either in whole, 
or in part; according to the Quantity of 
the Profit that is made, or will remain 
without Effect, if there be no Profit at 


at all. 


r Si navis ex Aſia venetit. J. 2. & l. 10. . 1, 
de condit. & dem. 
XXVII. 
27. Con- We muſt reckon in the number of 
ditions Conditions which depend on Events 
which de- Wherein the Fact of the Heir, or Exe- 
pag cutor, or Legatee has no ſhare, thoſe 
cbird per. Which depend upon the Fact of third 
ſons, Perſons ; as if a Teſtator had left a Le- 
gacy of a Sum of Money to be laid out 
according to his Intention, in caſe the 
ſame ſhould be approved by a Perſon 
whom he ſhould name, ſuch as the Exe- 
cutor of his Teſtament, or othef Per- 
ſon, leaving it to the ſaid Perſon to ex- 
ecute or not to execute his Intention 
which he had explained to him; as for 
example, if it was for making a Reſti- 
tution which the Teſtator was in doubt 
whether he was obliged to make or not, 
and the Deciſion of which Doubt he 
was willing ſhould depend on the ſaid 
Perſon s. 
5s In atbitrium alterius conferri legatum, veluti 
conditio poteſt, Quid enim intereſt, ſi Titius Ca- 


pitolium aſcenderit mihi legetur, an, ſt voluerit ? l. I. 
ff. de legat. 2. See the thirty firſt Article. 


XXVIII 


28. Con- The Conditions which depend partly 
dition: on the Deed of the Executor or Lega- 


which de. tee, and partly on ſome Event, whether 


N it be the Fact of third Perſons, Or a Ca- 


nations of ſualty, have differently their Effect, or 

Facłs and have it not, according to the Nature of 

of Events, the Conditions, and the Circumſtances, 
by the Rules which follow t. 


t See the following Articles. 


| 


— 


* 7 % 


Tit. 1. Sect. g. 79 


XXIX. 3 85 

If the Executor or Legatee were 29. Exam- 

charged with a Condition which did 5% Cen- 
not ſolely depend on his Deed, but _— 
which ſhould depend alſo on the Fact depend 

of another Perfon whom the , Diſpo- partly on 


fition of the Teſtator might concern, 2% Fa# of 


and who ſhould refuſe to do what was e , 
neceſſary to be done on his part towards % 
. . 82 . 7 
accompliſhing the Condition, it would 454 pariiy 
be ſufficient if the Executor or Lega- on the Fatt 
tee did on his part all that depended on of other 
him. Thus, for example, if the Con- 7 erſons. 
dition were, to give a Sum of Money. | 
to a Perſon, or to pou ſomething in a 
publick Place, or for the uſe of a par- 
ticular Perſon, and thoſe whom the 
ſaid Diſpoſitions did concern, would 
not accept of the Sum of Money, nor 
ſuffer the Work to be done, it would be 
the ſame thing as if the Condition were 
accompliſhed . 
r Si ita hæres inſtitutus ſim, fi decem dedero, & 
accipere nolit, cui dare juſſus ſum : pro impleta 
conditione habetur. l. 3. F. de condit. inſt. EY 
Jure Civili receptum eſt, quoties per eum, 
cujus intereſt conditionem impleri, fit, quomi- 
nus impleatur, ut perinde habeatur ac fi impleta 
conditio fuiſſet. Quod plerique & ad legata, 
& ad hæredum inſtitutiones perduxerunt. Quibus 
exemplis ſtipulationes quoque committi quidam 
recte putayerunt ; cum per promiſſorem factum eſſet, 
quominus ſtipulator conditioni pareret, I. 24. F. de 
cond. ex dem. l. 81. §. eod. l. 5. 5. 5. . quand. 
dies leg. ced. | 
Titins, ſi ſtatuas in municipio poſuerit, hares eflo. 
Si paratus eſt ponere, ſed locus a municipibus ei non 
datur ; Sabinus, Proculys, hæredem eum fore, ſed 
legato idem juris eſſe dicunt, J. 14, fe de cond. © 
dem, See the following Article, 


XXX. | 

It the Condition ſhould depend part- 0. 45. 
ly on the Fact of him on whom it is im- er Ex- 
poſed, and partly on the Fact of another ar of 
Perſon without whom the ſaid Condi-“ J. 
tion could not have its literal Accom- - 
pliſhment ; but that it ſhould be poſſi- 
ble to ſupply in another manner that 
which the Intention of the Teſtator 
might ſeem to demand of the Executor 
or Legatee, who is charged with the 
Condition, he might ſatisfy it by ac- 
compliſhing the ſaid Intention in the 
manner that were poſſible. Thus, for 
example, if an Executor or Legatee were 
charged to buy a Houſe or other Tene- 
ment for ſome Perſon to whom the Teſ- 
tator had a mind to give it, and the 
Proprietor would not ſell the ſaid Houſe 
or Tenement, or would not ſell it but 
for an extravagant Price; the Execu- 


tor or Legatee would ſatisfy the Con- 
dition 
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dition by paying down the juſt Value 
of the ſaid Houſe or Tenement to the 
Perſon to whom the Teſtator had a 
mind to give it x- 

x Non videtur deſectus conditione, fi parere 
conditioni non poflit.; implenda eſt enim yoluntas, 
fi poteſt. 1. 8. S. 2. in f. ff. de condit. inſt. 

Si cui legatum eſt, ut alienam rem redimat, 
wel preftet: fi redimere non poſſit, quod do- 
minus non vendat, vel immodico pretio vendat, 


juſtam zſtimationem inferat. J. 14. 5. 2. fl. de 
legat. 3. 


„ 7 ANN 


| * If the Condition were entirely de- 
bow in. pendent on a third Perſon, as in the 
tirely on Cale of the twenty ſeventh Article, the 
che Fact of Diſpoſition of the Teſtament would 
a third have its effect, ſuch as ſhould be regula- 
n by the ſaid third Perſon, according 
to the Power given him in that matter 
by the Teſtator ). 
y This is a Conſequence of the twenty ſeventh 
Article, » 


XXXII. 


32. Exam- It is not always enough that an Exe- 


e, cutorora Legatee do all that is in his 
kay ar p power towards accompliſhing a Condi- 
tho de- tion which depends 2 on his Fact, 
pending on and partly on the Fact of other Per- 
the Fatt ſons: For there are Conditions which 
— —_ are of ſuch a nature that no ſort of Ob- 
be accom. ſtacle can diſpenſe with them, and 
pliſbed. which muſt neceſſarily be accompliſhed 
in order to give effect tothe Diſpoſitions 

which depend on them. Thus, for in- 

ſtance, if a Teſtator had inſtituted a 
Foreigner his Executor, or given him a 

Legacy, on condition that heſhould be 
naturalized at the time of the Death of 

the Teſtator, and that having uſed his 
Endeavours he could not obtain his 
Naturalization in time, this Inſtitution 

and this Legacy would be without ef- 

fect, becauſe the ſaid Executor or the 

ſaid Legatee would remain {ſtill under 

the Incapacity which the ſaid Condi- 

tion was to have removed, and which 

could not be removed by any other 


WAY z. 


x In tempus capiendz hæreditatis inſtitui hære- 
dem poſſe benevolentiæ eſt. Veluti Lucius Titius 
cum capere poterit, hæres eſto. Idem eft in lega- 
to. | 52, F. de hared, inſtit. 


XXXIII. 


33- 4% We ſee by the Example explained in 
her 5 *- the preceding Article, a Caſe where the 
ate. Incapacity of the Legatee is joined 

with the Non-performance of the Con- 


dition ; but there may be Caſes where 
without the Incapacity of the Legatee 
the Legacy would be null, altho it ſhould 
be no ways his fault that a Condi- 
tion which depended on his Fa& and on 


that of other Perſons were not accom- 


pliſhed. Thus, for Example, if a Teſ- 
rator ** left a Sum of Money to 
one of his Friends, on condition that 
he ſhould accept and exerciſe the Tui- 
tion of his Children, and that in caſe 
he did not exerciſe it, the Legacy 
ſhould be reduced to a leſſer Sum, or 
be wholly null; it had happened that 
the Legatee being willing to accept and 
exerciſe the Tuition, it was judged 
to be for the Benefit of the Minors that 
another Tutor ſhould be aſſigned them, 
and accordingly another was actually 
named, the Condition not being ful- 
filled, the Legacy would be either 
wholly null, or diminiſhed, according 
to the Diſpoſition of the Teſtator. 
And altho the Condition depended not 
only on the Fact of the Legatee, but 
alſo on the Fa& of other Perſons, and 
that it was the fault of the Legatee 
that it was not executed, yet his good 
Will would not be enough to ſatisfy 
the Condition. For beſides that the 
Relations and W dae Pho were the 
other Perſons whoſe Fact was neceſſa- 
ry for accompliſhing the Condition, 
had no Intereſt whether the Legacy 
ſhould ſubſiſt or not; this Legacy was 
given out of a Motive of recompen- 
ſing a good Office, and upon condi- 
tion that the ſame ſhould be effectually 
performed a. 


a Conditionum verba, quz teſtamento praſcri- 
buntur, pro voluntate conſiderantur. Et ideo, 
cum tutores teſtamento dati, quoniam interea puer 
adoleverat, id egerit, ut curatores ipſi conſtitueren- 
tur, conditio fideicommiſſi talis præſcripta, ſi tu- 
relam in annum octauum decimum geſſeriat, defe- 
eiſſe non videbitur. J. 101. 5. 2. ff. de cond. & dem. 
See the tenth Article. 

In order to underſtand this Text, it is neceſſary 
to remark that by the Roman Law, as has been 
ſaid in the Preamble of the Title of Tutors, the 
Tuition ended when the Pupil arrived at the Age 
of Puberty, which was fourteen Years in Males, 
and twelve in Females; and during the reſt of the 
Minority to the Age of five and twenty Years com- 
pleat, Curators were aſſigned them. So that in 
the caſe of this Text the Legatees having exerciſed 
the Tuition to the Age of fourteen Tears, and the 
Curatorſhip to the Age of eighteen Years, the 
Queſtion was, to know, if the Teſtator having put 
down for a Condition, that the Legatees ſhould act 
as Tutors till the Pupil ſhould attain the Age of 


eighteen Years, they had ſatisfy'd the Condition, 


having been Tutors only to the Age of fourteen, 
and Curators to the Age of eighteen Years, But 
the Intention of the Teftator being that they ſhould 


tate care of all the Concerns of the Children tilt © 


they 
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/ Teſtaments. Tit. 1. Sed. 8. 


they ſbould be full eighteen Tears old, the Condition 


is fulfilled, altho the Expreſſion be not in the li- 
teral Senſe. Seeing the Caſe of this Text does not 
agree with our Uſage, where the Tutorſhip laſts to 
the Age of twenty five Tears compleat, we have put 
another Caſe to ſerve for the Rule explained in 
this Article, This Rule reſults from this Text by 
the Reaſon of  Contraries. 

[In England we do not obſerve this Diſtinction 
between Tutor and Curator, which was in uſe a- 
monpahe Romans: For we call him a Guardian, 
whom the Romans termed 'Tutor and Curator. And 
the Guardianſhip with-us takes in both the Tutor- 
ſhip and Curatorſhip, that is, the whole Space of 
time that the Infant is in Minority, or under the 
Age of one and twenty Years compleat. Which 
Word of Guardian we have from the Normans, 


Teſtators have required only the Fact 
of the Perſon on whom the Condition 
was impoſed, as in the Caſe of. the 


twenty ninth Article. And it is by all 


theſe Views, and others which may 


help to diſcover the Intention of the 


Teſtator, that we are to judge of 
Conditions, giving them ſuch an Et- 
fe& as the Intention of the Teſtator 
may ſeem to demand b. 


b This is a Conſequence of the preceding Rules, 


XXXV. 
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from whoſe Cuſtoms many Parts of the Common It is not enough as to what concerns 35. 4 N 
Law of England are derived, Cowel's Inſlit. of Conditions, to diſcern between thoſe whereby 


1 the Laws of England, Book 1, Tit. 13. : cr Wo diſtinguiſi 

3 But in Scotland they ſtill obſerve the Diſtinction Which depend on the E act of the Per et) 7.36 

3 of the Roman Law between Tutor and Curator. ſons on whom they are impoſed, and Diſpoſs- 
The Adminiſtration of the Tutor expires, when- thoſe which may depend on ſomething %, Fon 


ever the Pupil attains the Age of Puberty, that is 
fourteen Years compleat in Males and twelve in Fe- 


males; after which time the Minor chuſes his Cu- 


34. 4 Rule It follows from the Rules explained Nature of Conditions, and which have | 
for Con- 1n the foregoing Articles, that in the the Effect thereof, from thoſe which do 
er . Caſes where Teſtators charge their Ex- not make Conditions, according to the ! 
dend partly ecutors or Legatees with Conditions Rules and Examples which have been | 
on the Which depend partly on their own Fact, explained in the ſeventh, eighth, and b 
Fatt of and partly on the Fact of other Perſons, other following Articles. Thus, for N 
2 el it cannot be laid down as a fixed and another Example, in the Caſe of 2 1 
png „ general Rule, either that thoſe Be- Motive and a Deſtination ſpecified in | 
n PTR 2 2 , . ij 
ed, and Queſts are all null, it the Condition is the Teſtament, if a Teſtator had be- | 
partly on not effectually accompliſhed, or that queathed a Rent, a Penſion, or ſome : 
the Fact they all have their effect, and are held Uſufruct to one of his Friends for his | 
of others to be accompliſhed, if it isnot the fault Maintenance, this Motive explained 
of the Executor or Legatee that the after this manner, would not make a 
Condition is not fulfilled : For there Condition which would ve the Exe- 


rators, who are approyed of by the Judge, in the 
manner which the Laws there preſcribe. Macken- 
zie 5 Inſtit. of the Laws of Scotland, Book 1. 
Tit, 7. 


XXXIV. 


are ſome Caſes where the Conditions 
are held to be accompliſhed, altho they 
be not ſo in effect, provided that the 
Perſon who was to ſatisfy the Condition 
has done all that was in his power to- 
wards it; and there are others where 
it is abſolutely neceſſary that the Con- 
ditions be accompliſhed. But the only 
general Rule, and which is common to 
all theſe ſorts of Conditions, is, that 
we muſt judge of them by their Nature, 
by the Quality of the Facts on which 
they depend, by the Intereſts of the 
Perſons whom the Teſtator has conſi- 
der'd, by the Motive which he had in 
his view; that we muſt diſtinguiſh a- 
mong the Motives, thoſe where it ap- 
pears that the Teſtators have abſolutely 
intended that ths Condition ſhould be 
accompliſhed, as in the Caſe of the 
preceding Article, from thoſe where it 
may be reaſonably preſumed that the 
Vor, II, 


elſe, and to make the other Diſtinctions thoſe 


of Conditions explain'd in the fifteenth, 4 ae 


ſixteenth, and other following Articles; 
but it is neceſſary likewiſe to diſtinguiſh 
among the ſeveral ſorts of Diſpoſitions 
which contain Charges, Deſtinations, 
Motives, Deſcriptions, and Terms of 
Time, thoſe which are conceived in the 


cutor a Right to require ſome Security 
from the Legatee, that he ſhould em- 
ploy the ſaid Legacy on his Mainte- 
nance, or to oblige him to account to 
him for it. For altho this Diſpoſition 
implies, with reſpe& to the Legatee, 
the Intenticn of the Teſtator that this 
Legacy ſhould ſerve for that uſe, yet 
this Motive reſpecting only the Perſon 
of the Legatee, would leave to his Ma- 
nagement the uſe of the Legacy, un- 
leſs the Teſtator had directed ſome 
Precaution independent on the Will 
of the Legatee, and that for particular 
Reaſons, ſuch as the Poverty of the 
Legatee and his want of Conduct. 
Thus, on the contrary, if a Teſtator 
had left to a young Woman a Sum of 
Money for her Portion when ſhe ſhould 
marry, this Motive, this Deſtination, 
and this Time marked by the Teſtator 
would make the Legacy conditional ; 
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die before ſhe married, it would remain 
null c. 
c See the other Articles quoted in this. 


XXXVI. 


36. It iz There are two things to be conſider'd 
veceſſary in the Diſpoſitions of Teſtators as to 
o conſider Conditions: one is to know whether 
preg 2 the Diſpoſition be conditional or not, 
ther they Which e on the preceding Rules; 
contain and the ſecond is to know what ought 
Condi to be the Effect of the Condition when 
11004, 214 the Diſpoſition is conditional, which 
the Effees depends on the Relation which the 
of them, Conditions have to the Events. And 
ſeeing the Differences of Events are in- 
finite, and that the Examples of ſome 
facilitate in all the reſt the uſe of the 
Rules, and are even given in the Laws 
for Rules; we ſhall perceive more and 
more this uſe in the Examples and Rules 


which follow d. 
d See the following Articles. 


XXX VII. 


27. The If a Teſtator had inſtituted his two 
Condition Brothers his Heirs or Executors, on 


m_—_ condition that whichſoever of the two 
diflinguiſh ſhould purchaſe ſuch an Office he ſhould 


1wo Heirs have two thirds of the Eſtate, and the 
or Execu - other a third, and one of the two ſhould 
fors not accompliſh the Condition, he would 


happening, haye the twothirds : But if neither of 


they ſuc- 
ceed equal- 


ly. 


the two ſhould buy the Office, whether 
it were that they were not able or not 
willing to do it, they would ſhare the 
Eſtate equally between them. For both 
the one and the other were called to the 
Succeſſion, and they ought not to be 
diſtinguiſhed except by the Condition 


if it ſhould happen e. 


e Uter ex fratribus meis conſobrinam noſtram 
duxerit uxorem, ex dodrante; qui non duxerit, ex 
quadrante heres eſto. Aut nubit alteri, aut non vult 
nubere. Conſobrinam qui ex his duxit (uxorem) 
habebit dodrantem, erit alterius quadrans. Si neuter 
eam duxerit uxorem, non quia ipſi ducere noluerunt, 
ſed quia illa nubere noluerit, ambo in partes æquales 
admittuntur: plerumque enim hæc conditio: 5. 
uxorem duxerit; ſi dederit; ſs fecerit, ita accipi 

oportet; quod per eum non ſtet, quominus ducat, 
det, aut faciat. I. 23. F. de condit. inſt. 

Qui ex fratribus meis Titiam conſobrinam uxo- 


rem duxerit, ex beſſe heres eſto. Qui non duxerit ex 
triente hares eſto. Vivo teſtatore conſobrina de- 


ſuncta, ambo ad bæreditatem venientes ſemiſſes ha- 
bebunt. Quia verum eſt eos hæredes inſtitutos, ſed 
emolumento portionum eventu nuptiarum diſcretos. 


J. 24. eod. 


XXXVIII. 


8. 4 Cn. The greateſt part of Conditions ought 


30s 
ei to be accompliſhed only after the Death 


The CIVIL LAW, S.. Book III. 


and if the ſaid young Woman ſhould 


of the Teſtator, and in obedience to be accom- 
his Will; but there may be ſome Con- Pliſted in 
ditions which happen to be accompliſh- * : 
ed in the Teſtator's Life-time without cine. 
this view, and which have nevertheleſs 
their effect / Thus, for inſtance, if a 
Legacy of a Sum of Money is left on 
condition that the Legatee buy ſuch an 


Office, or marry the Teſtator's Daugh- 


ter, andhe have bonght the' ſaid Office, 


or married the Daughter before the 
Teſtator's Death, he ſhall have the 
Legacy: For in theſe ſorts of Condi- 
tions it is equal for the Effect of the 
Diſpoſition of the Teſtator, whether 
they come to paſs before or after his 
Death; and it is ſufficient that his Will 
be found ro be performed” in the man- 
ner that 1t ought to be, if the Condition 
be ſuch as that it ought to be fulfilled on- 
ly once for all g. But if it can be reite- 
rated, it muſt be ſatisfy d in the manner 
which ſhall be explained in the follows 
ing Article. 

F Sciendum eſt promiſcuas conditiones poſt mor- 
tem impleri oportere, ſi in hoc fiant, ut teſtamento 
pareatur: veluti, Si capitolium aſcenderit, & ſimi- 
lia. Non promiſcuas, etiam vivo teſtatore exiſtere 
poſſe: veluti, $; Tirius Conſul ſactus fuerit. l. 11. 
5. 1. ff. de condit. & dem. 

Conditionum quædam ſunt, quæ quandoque im- 
pleri poſſunt etiam vivo teſtatore: ut puta, ſi navis 
ex Aſia venerit. Nam quandoque venerit navis, 
conditioni paritum videtur. Quædam quæ non ni- 
ſi poſt mortem teſtatoris: Si decem dederit, ſi ca- 
pitolium aſcenderit. |. 2. cod. 

g Hæc conditio, filiæ meæ cum nupſerit ; talis 
eſt ; ut, qui teſtatus eſt, impleri ſolummodo con- 
ditionem voluerit : non fatis egerit, quando. Et 
ideo (&) ſi vivo teſtatore nupſerit poſt teſtamentum 
factum, impleta conditio videtur. Præſertim cum 
conditio hæc talis eſt, ut ſemel impleri debeat. J. 10. 


eod. 
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If in the Caſe of the foregoing Ar- 39. If this 
ticle the Condition did depend on a Cendi— 
Fact which might be reiterated ; as if “ is 4 
it was to give a Sum of Money to an oe 2 
Hoſpital, and he who was charged lad it 
with the Condition had already given «ft be ac- 
the like Sum to the ſame Hoſpital be- iſbed. 
fore he knew any thing of the Teſta- 
ment, he would nevertheleſs be bound 
to give ſuch another Sum to fulfil the 
Condition; eſpecially if the Teſtator 
knew of the Gift which the Legatee 
had already made: For this Liberality 
may be reiterated 5. And the Gift 
which he had made of his own accord, 
not being an Effect of the Diſpoſition 


Si jam facta ſint quæ conditionis loco ponun- 

tur, & ſciat teſtator: quæ iterum ficri poſſunt, ex- 

ectentur, ut fiant. Si vero neſciat, præſenti de- 
eantur. J. 11. ff. de condit. & dem. 


Of: Feſtaments. 


of this Teſtator, who intended that 
this Gift ſhonld proceed from his Boun- 


ty, was, with regard to the Intention 


of this Teſtator, only. a, Chance,, which 
not ſatisfying his Intention, did not ac- 
complifh the Condition +. 

i Ut patuiſſe quis conditioni videatur, etiam ſcire 
debet hanc conditionem incertam: nam. fi fato fe- 
cerit, non videtur obtemperaſle voluntati. J. 2. in 
. F. cod. 

. 9 


40. If If a Teſtator requires his Executor, 
there be a or a Legatee, to give a Sum of Money 
5 e. 4% to ſome Perſon, in caſe that within a 
Condition, certain Time the ſaid Executor or Le- 
it is neceſ ee have no Child, or upon ſome other 
2 wo ndition, and the wo 15 192 
Legatee happens to die without Chil- 
9 Jo ar — Condition chances to 
be accompliſhed, before the Time ſpe- 
cified; the Legacy will not be payable 
till the Term be expired. For altho it 
be already certain by the Event that the 
Legacy is due, ſeeing the Condition is 
come to paſs, yet the Expreſſion of the 
Teſtator implies the Term of Payment 
to be after the ſaid Time ſhall be ex- 

pired J. : 
7 Si ita ſcriptum fit ; Si in quinquennio proximo 
Titio filius natus non erit, tum decem Seie heres 


dato; Si Titius ante mortuus ſit; non ſtatim Seiæ 
decem deberi: quia hie articulus tum extremi quin- 


quennii tempus ſignificat. J. 4. 5. I. F. de condit. 
& demit. | 


XLI. 


41. Con. Conditions do not admit of a Divi- 
ditions do ſion, ſo as that an Executor, or a Le- 
5 gatee, may pretend to content himſelf 
Gow with a part of what is given him, he 
performing only a part of the Condition 
that is enjoined him; but he can have 
nothing at all unleſs he accompliſhes 
the whole Condition. Thus, for ex- 
ample, if a Tenement is deviſed on 
condition that the Legatee pay a Sum 
of Money to every one of the Execu- 
tors, or to other Perſons, or that he ac- 
quit ſome Debts of the Succeſſion which 
ſhall be ſpecified to him; he cannot di- 
vide the Legacy by dividing the Con- 
dition, in order to have part of the Le- 
gacy in proportion to what part of the 
Debts he has been able or willing to 
acquit ; but he ought to pay and acquit 
the whole, unleſs he will renounce the 
Legacy m. 


m Cui fundus legatus eſt, ſi decem dederit, par- 
tem fundi conſequi non poteſt, niſi totam pecuni- 


am numeraſſet. J. 56. ff, de condit. & dem. 
ui duobus hæredibus decem dare juſſus eſt, & 


fundum ſibi habere, verius eſt, ut conditionem ſcin- 
dere non poſſit, ne etiam legatum ſcindatur. Igi- 


VOL; Its 


Tit. I. Sect. 3, 


tur quamyis alteri quinque dederjt, nullam partern 
fundi vindicabit; nili alterj quoque adeunti hæredi- 
tatem reliqua quinque numeraverit: aut illo omit- 
tente hæreditatem, ei qui ſolus adierit hæreditatem, 


- tota decem dederit. 1. 23. cod. 
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If one- oy Condition which is impo- 42, Thi 


ſed on two 


egatees be ſuch as that it Condition 


may be divided, as if a Teſtator deviſes % 4 


a Land or Tenement to two. of his 


each his Share of the Sum, in order to 
ſhare the Legacy between them. And 
if one of them alone, upon the other's 
Refuſal, acquits the whole Sum, he ſhall 
have the whole Legacy. Or if there 
be only one of them who acquits his 
Proportion, and the other fails to ac- 
quit his, he ſhall have a part of the Le- 
gacy proportionably to what he ſhall 
have acquitted, if the Will of the Tef- 
tator can bear that the Condition and 
the Legacy be divided. But if the 
Condition is indiviſible, as if the 
Legacy was given on condition that 
the Legatees ſhould do ſome Work; the 
Legacy cannot be divided, ſo as to give 
a Share of it to one of the Legatecs in 
proportion to what he fhonld pretend 
to do of the Work; but the 1 
would either be divided between them, 
if both of them together had fil filled 
the Condition, or given entirely to one 
of them who fhould fulfil it . 


2 Cui fundus legatus eſt fs decem dederit, partem 
fundi conſequi non poteſt, niſi rotam pecuniam nu- 
meraſſet. Diſſimilis eſt cauſa, cum duobus eadem 
res ſub conditione legata eſt. In hac enim quæſ- 
tione ſtatim A teſtamento, quo pluribus conditio ad- 
poſita eft, diviſa quoque in ſingulas perſonas videri 
poteſt, & ideo ſinguli cum ſua parte & conditioni 
parere, & legatum capere poſſunt. Nam quamvis 
ſumma univerſæ conditionis ſit adſcripta, enumera- 
tione perſonarum poteſt videri eſſe divifa, In eo 
vero quod uni ſub conditione legatum eſt, ſcindi ex 
accidenti conditio non debet: & omnis numerus eo- 
rum qui in locum ejus ſubſtituuntur, pro ſingulari 
perſona eſt habendus. J. 56. F. de condit. ex dem. 

De illo quoque quæritur: fundus quibuſdam lega- 
tus eft, ſi pecuniam certam in funus, impenſamque 
perferendi corporis in aliam regionem dediſſent. 
Nam, mi uterque dederit, neutri fit legatum: quo- 
niam conditio, niſi per utrumque expleri non pu- 
teſt. Sed hæc humanius interpretari ſolemus. Ut 
cum duobus fundus legatus ſit, ſi decem dediſſent: 
& alteri dando partem, legatum quoque debeatur. 
4. 112. 5. 2. eod. 

Si plures perſonæ unam conditionem implere fue- 
rint juſſæ: apud Ulpianum dubitabatur, utrumn 
omnes ſimu] eandem facere debeant, an ſinguli 
quaſi ſoli implere eam compellantur. Videtur au- 
tem nobis unumquemque neceſſitatem habere con- 
ditionem implere, & pro portione ſibi contingente 
— — quidquid ex hoc ſibi commodi eſt: ut hi 
quidem, qui compleverint juſſa ad lucrum vocentur: 

| + op qui 


upon ſe ve- 


* al Per- 
Friends, on condition that they acquit hr ay 


a certain Sum of Money, they divide ve divided 
the Condition between them, and pay % 


them. 


SD OE IEP. 7. 1. 


D Per gn Ine 


— 
. 8 — 
—— aw _ _ 


oe 


P ra 7 —rra gn ng 


2 


3 


_—_ 


— 


—— — —— — _ 
r Theo AI ein toe Ad 
K 2 — 3 


— ers. 
„ 
— 


* . * i 
CE 


84 | 


qui autem neglexerint, ſibi imputent ſi ab hujuſmodi 
commodo repellantur. l. 6. C. de condit, inſ. tam 


leg, J. fid. 
XLIII. 


43. 4 le. If a Teſtator had charged his Execu- 
gacy for a tor, or a Legatee, to build ſome Edi- 
Work is to fice, whether it were for publick Con- 
an *. veniency, or Ornament, or for ſome 
ing ro ths pious Uſe, ſuch as a Church for a Pa- 
Eftate of Tiſh, or an Apartment in ſome Hoſpital, 
the Tefta- and had regulated the Sum for defray- 
TY ing the Charges thereof, the Executor 
would be bound to pay what had been 
regulated by the Teſtator. But if he 
had not declared the Sum, nor ſpe- 
cified the Manner in which the Edifice 
was to be built, the ſame would be re- 
gulated according to the Eſtate and 
uality of the Teſtator, and the Uſe 
for which the ſaid Building was de- 

ſigned o. 

o In teſtamento quidam ſcripſerat. Ut ſibi mo- 
numentum ad exemplum ejus, quod in via Salaria 
eſſet Publii Septimii Demetrii, fieret : niſi fattum 
efſet, hæredes magna pecunia mulctare. Et cum id 
monumentum Publii Septimii Demetrii nullum re- 
periebatur, ſed Publii Septimii Dama erat, ad quod 
exemplum ſuſpicabatur eum, qui teſtamentum fece- 
rat, monumentum ſibi fieri voluiſſe: quærebant 
haredes cujuſmodi monumentum ſe facere oporteret, 
& {i ob eam rem nullum monumentum feciſſent, 
quia non reperirent, ad quod exemplum facerent, 


num pena tenerentur. Reſpondit: ſi intelligeretur, 


quod monumentum demonſtrare voluiſſet is, qui 
te ſtamentum feciſſet, tametſi in ſeriptura non tum 
eſſet, tamen ad id quod ille ſe demonſtrare animo 
ſenſiſſet, fieri debere. Sin autem voluntas ejus igno- 
raretur: pœnam quidem nullam vim habere, quo- 
niam ad quod exemplum fieri juſſiſſet, id nuſquam 
extaret: monumentum tamen omnimodo ſecundum 
ſub ſtantiam & dignitatem defuncti extruere debere. 
J. 27. ,. de condit. & dem. 


XLIV. 


44. The If a Legacy, or a fiduciary Bequeſt, 
Condition, being left to a Perſon in caſe the Exe- 


If the a x 
Teſtator Cutor or Legatee who is burdened with 


mould die it ſhould die without Children, it had 


without happened that the ſaid Executor or Le- 
Children, gatee, having only one Child, periſned 
7s fulfilled, With him either in a Battle, or in a 
y, ihe 33 Shipwrack, or by ſome other Accid 
Ba pwrack, or by ſome other Accident, 
Son die at ſo that it were impoſſible to know whe- 
the ſame ther both the one and the other died in 
time. the ſame Inſtant, or if one of them ſur- 
vived the other, and which of the two; 
the Intention of the Teſtator having 
been, that the fiduciary Legatee ſhould 
be preferred to all others, except a 
Child of the Executor's, or Legatee's, 


and there remaining no Child who has 


Right to exclude him, the Caſe of the 
fiduciary Bequeſt would be come to 
paſs p. 

p Si quis ſuſceperit quidem filium, verum vivus 
amiſerit: videbitur ſine liberis deceſſiſſe. Sed fi 
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naufragio, vel ruina, vel adgreſſu, vel quo alis 
modo ſimul cum patre perierit: an conditio defe- 
cerit, videamus. Et magis non defeciſſe arbitror. 
Quia non eſt verum, filium ejus ſupervixiſſe. Aut 
igitur filius ſupervixit patrit, & extinxit conditionem 
dei commiſſi, aut non ſupervixit, & extitit conditio. 
Cum autem, quis ante, & quis poſtea deceſſerit, non 
apparet: extitiſſe conditionem fideicommiſſi magis 
dicendum eſt. J. 17. 8. 7. ff. ad Senat. Trebell. 
See the ſeventh Article of the ſecond Section of Pu- 
pillary Subſtitution, and the eighteenth Article of the 
Section of direct Subſtitutions, See the eleventh 
and twelfth Articles of the ſecond Section, in what 
manner Children ſucceed, and the Remarks which 
are there made. 
XLV. 


If the Diſpoſition of a Teſtator, 45. The 
whether it were the Inſtitution of an Piſpenſa- 
Executor, or other Diſpoſition, ſhould 4, Y 42 

. e 1 . 085 not 
contain the Condition of Majority in accompliſh 
the Executor or Legatee ; this Condi- the Condi- 
tion would not be accompliſhed any ien ef 
other way than by the Age of Majori- Majority. 
ty. And the Diſpenſation of Age, which 
might be obtained by the Perſon whom 
the Teſtator required to be of full Age, 
would not ſatisfy the Condition g. 

q Si quis aliquid dari vel fieri voluerit, legitimæ 
ætatis fecerit mentionem; vel fi abſolute dixerit 
3 ætatis: illam tantummodo ætatem intel- 
ectum eſſe videri volumus quæ 25 annorum curri- 


culis completur, non quæ ab Imperiali beneficio ſup- 
pletur. l. ult. E. de his qu Len. 4. imp. 


XLVI. 


The conditional Diſpoſitions of Teſ- 46. Divers 
tators, and the others, which may ob- Ways ef 
lige the Executor or Legatee to ſome Nei: 
Security or Precaution, are executed 777. 
according as the Intention of the Teſ- f condi- 
tator and the Circumſtances may ſeem tions, and 
to demand. And Proviſion is made in he Pi- 
this matter different ways; either ac- tions. 
cording to what the Teſtator himſelf 
has ordained, if he has explained him- 
ſelf about it, or in the manner which 
may beſt ſuit with the Intereſt of the 
Perſons who may be concerned in the 
ſaid Bequeſts r. Thus, a Teſtator may, 
for the greater ſecurity of his Legacies, 
and of the other Charges with which he 
burdens his Succeſſion, name an Execu- 
tor of his Teſtament, who ſhall take 


r Inter omnes convenit, hæredem ſub condi- 
tione pendente conditione poſſidentem hæreditatem, 
ſubſticuto cavere debere de hæreditate: Et, fi defe- 
cerit conditio adeuntem hæreditatem ſubſtitutum & 
petere hæreditatem poſſe: & ſi obtinuerit committi 
ſtipulationem. Et plerumque ipſe prætor & ante 
conditionem exiſtentem, & ante diem petitionis ve- 
nientem, ex cauſa jubere ſolet ſtipulationem inter- 
poni. J. 1 2. . qui ſatiſd. cod. cog. 

Sed & ſi plures ſubſtituti ſint, ſingulis cavendum 
eſt, J. 12. eod. 

This Word Cavere, in theſe Texts, does not ſig- 
nify the giving of Surety, but only to oblige himſelf, 
or to promiſe, or to make, as it is called, his Sub- 
miſſion. 


poſ- 
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poſſeſſion of all his Goods, in order to 
acquit the Legacies and the Debts, and 
to reſtore to the Heir the Goods which 
= remain after payment of the Debts 
and Legacies, as ſhall be explained in 
the eleventh Section. Thus, the Heir 
or Executor of a Teſtament may retain 
the Fund of a Legacy of a Sum of Mo- 
ney which is deſtined for ſome Uſe, un- 
til it be applied to the ſaid Uſe. Thus, 
in a Legacy left on condition that the 
Legaree ſhall remit to one of his Deb- 
tors the Debt which he owes him, the 
Heir or Executor may oblige him, up- 
on delivering the Legacy, to give up 
the ſaid Debtor's Bond, or to give an 
Acquittance of the Debt, if he had no 
Bond for it. Thus, a Legacy of a 
Rent to be paid out of a certain Land 
or Tenement, would have its Security 
upon the ſaid Land or Tenement, and 
upon the other Goods of the Succeſſion, 
and of the Heir or Executor. Thus, in 
the difterent Charges and Conditions, 
whether it be to give, to do, or not to 
do, it is by the Circumſtances that we 
ought to regulate what ought to depend 
ſolely on the Faith and Integrity of the 
Executor or Legatee, and what may 
demand ſome other kind of Security s- 


Thus, in general, the Legatees, as 


well as Creditors, who may have ground 
to fear that the Executor is not in good 
Circumſtances, and that he may miſap- 
ply the Effects of the Succeſſion, may ſe- 
cure them by having them ſealed up by 
Order of the Judge, unleſs the Execu- 
tor gives them Satisfaction either by 
finding Sureties, or by other ways ?. 


s Mutianz cautionis utilitas conſiſtit in conditio- 
nibus, quæ in non faciendo ſunt conceptæ: ut puta 
Si in capitolium non aſcenderit, (6 — non ma- 
numiſerit, & in ſimilibus. Et ita Ariſtoni, & Ne- 
ratio, & Juliano viſum eſt. Quæ ſententia & con- 
ſtitutione Divi Pii comprobata eſt. Nec ſolum in 
legatis placuit ; verum in hæreditatibus quoque idem 


remedium admiſſum eſt, Unde fi uxor maritum 


ſuum, cui dotem promiſerat, ita hæredem ſcripſerit 
ex parte. Si dotem, quam ei promiſi, neque petierit, 
neque exegerit. Denunciare eum poſſe cohæredi, 
paratum ſe accepto facere dotem, vel cavere: & 
ita adire poſſe hæreditatem. Sed fi ex aſſe ſit inſti- 
tutus maritus ſub ea conditione: quoniam non eſt cui 
caveat: non impediri eum, quominus adeat hæredi- 
tatem. Nam jure ipſo videtur impleta conditio, eo 


quod non eſt, quem poſſit de dote conyenire ipſe. 


adeundo hæreditatem. J. 7. d. I. S. 1. V. de condit. 


Cr dem. 


Is, cui ſub conditione non faciendi aliquid relic- 
tum eſt, ei ſcilicet cavere debet Mutiana cautione, ad 
quem Jure Civili, deficiente conditione, hoc lega- 
tum, eave hæreditas pertinere poteſt. J. 18. eod. v. 
Nov. 22. c. 44. 

# Legatorum nomine fatiſdari oportere prætor 
putavit: ut, quibus teſtator dari fierive voluit, his 
diebus detur vel fiat. I. 1. F. ut legat. ſeu fideicom. 
ſerv. cauſe cave 


Tit 1; S's, .. 38s 
Nec fine ratione hoc prætori viſum eſt, ſicuti ha ; 

res incumbit poſſeſſioni bonorum, ita legatarios quo- 

que carere non debere bonis defuncti: ſed aut ſatiſda- 


bitur eis: aut ſi ſatis non datur, in poſſeſſionem bo- 
norum venire prætor yoluit. d. J. §. 2. 


XLVII. 


We muſt not reckon in the Number 47. 4 7:- 
of conditional Bequeſts, a Legacy which gacy wh: 
the Teſtator has bequeathed in Terms“ £m 
that ſeem to demand the Approbation % 7 
or Conſent of his Executor. As, if he Executor 
had bequeathed a Sum of Money, if his does ap- 
Executor ſhould think well 0 it, or HH 
ſhould judge it to be juſt and reaſonable, 0 ve of, 4 
or that he had added ſome other ſuch nal. 
like Expreſſion, even although he had 
left the Legacy on condition that his 
Executor ſhould be pleaſed with it. For 
theſe Terms would not make the Lega- 
cy to depend on the Will of the ſaid Ex- 
ecutor ; but they would ſhew only that 
the Teſtator had conſidered his Execu- 
tor asa reaſonable Perſon, whom he was 
willing to engage by this Civility to ex- 
ecute his Intention with Pleaſure and 
Chearfulneſs . 


1 Si ſic legatum vel fideicommiſſum ſit relictum, 
Si æſtimaverit hares, ſi comprobaverit, ſi juſtum 
putaverit : & legatum & fideicommiſſum debebitur. 
Quoniam quaſi vivo potius bono ei commiſſum eſt, 
non in meram yoluntatem hæredis collatum, J. 75. 


FV. de legat. 1. 


a 


8 BO T. IX. 
Of the Right of Accretion. 


HE Right of Accretion is the The Right 
Right which each of two Heirs / Accre- 
to the ſame Succeſſion, or of two Lega- #99 ” L 


l 15 - 
tees of the ſame Thing, has to take the To * 


Share or Portion of the other, who ei- 
212 cannot or will not take it him- 
elt. 
In order to underſtand well what this 
Ri ght is, it is neceſſary to conſider it in a 
Caſe where we may eaſily diſcover what 
its Nature is, and what its Origin. It 
we ſuppoſe that a Father leaving behind 
him two Children, there is one of them 
who renounces the Succeſſion, or ren- 
ders himſelf unworthy of it, or 1s in- 
capable of it by reaſon of ſome Con- 
demnation, or otherwiſe, or who is 
juſtly diſinherited ; his Share or Portion, 
which he either could not or would not 
take, remaining in the Maſs of the In- 
heritance, it will belong entirely to his 


Brother, who will be the only * 
le 
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The Right 
of Accre- 
tion in 
Teſtamen- 
tary Suc- 
ceſſions. 
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left to ſucceed as Heir. And it would 
be the ſame thing in collateral Succeſ- 
ſions of Brothers, or other more remote 
Relations, if two or more Coheirs, 


called together to the ſame Succeſſion, 

one of them either would not or coul 

not take his Part therein. 1 2 
This Right of the Heir, who acquires 


the Port ions of the others, is called 


Accretion, becauſe the Portion of the 
Perſon who does not ſucceed, accrues to 
him who ſuceeeds alone; ſo that he has 


the whole. ; 
We ſee in theſs Caſes of Legal Succeſ- 


ſions; that this Right of Accretionis al- 


together natural in them, being founded 
on this, That the Law which calls the 
Heirs of Blood to Succeſſions, calls 
them thereto according to their Num- 
ber, and in ſuch a manner, that if they 
are two or more in Number, they ſhare 
among them the Inheritance by equal 
Portions; and if there be only one, he 
alone has the whole. For it follows 
from this Rule, that it is only the Con- 
currence of ſeveral Coheirs together, 
which divides the Succeſſion among 
them; and that therefore, as any one 
of them ceaſes to take his Share or Por- 


tion, it remains in the Inheritance, and 


is acquired to the others by virtue of the 
Right which they have to the whole; 
which will remain entire to one alone, 
if there be no more Heirs than one. 
As to Teſtamentary Succeſſions, it 
may be ſaid, that the Right of Accre- 
tion is not ſo evidently juſt and natural 
in them, as it is in the Legal Succeſſions. 
For, if in the Caſe of two Teſtamen- 
tary Heirs, who are not Heirs of Blood, 
one of them not being willing or capa- 
ble to ſucceed, it ſhould be neceflary to 


decide to whom his Share or Portion 


ſhould belong, whether to the Teſta- 
mentary Coheir, or to the Heir of 
Blood ; the Right of this Teſtamentary 
Heir would not be ſo perfectly evident 
againſt the Heir of Blood, as is in the 
Caſe of a Succeſſion to an Inteſtate, 
the Right of the Heir of Blood, who 
is found to be ſole Heir by the Default 
of his Coheir, who cannot or will not 
take any Share or Part in the Inheri- 
tance, For in this ſecond Caſe, the 
Right of this Heir of Blood cannot be 
controverted by any Perſon whatſoever ; 
and in the firſt Caſe of the Teſta- 
mentary Coheirs, the Heir of Blood 
would have ſtrong Reaſons to urge 
againſt the Teſtamentary Heir who 
ſhould claim the Share or Portion of 
the other; as ſhall be remarked here- 


afrer. 


This Queſtion is decided by the R 
man Law in favour of the Teſtamentary 
Heirs. And feeing the Right of Ac- 
cretion is natural to the Heirs at Law, 
and that the Quality of Heir, which is 
common to the Teftamentary Heir, and 
ro the Heir at Law, makes the Heir 
univerſal Succeflor to all the Goods of 
the Deceaſed, the Roman Law has re- 
gulated, that the Teſtator having had a 
mind to exclude his Heirs at Law, or 
next of Kin, from his Succeſſion, and 
to diſpoſe of it by Witt, the Teftamen- 
tary Heirs were the onfy Perfons called 


to the whole Inheritance: and that 


therefore he who was inſtituted Heir 
only for a part, became Heir to the 
whole, if the Heir to the other part 
would not or could not accept it. It 
was probably upon this Principle, which 
makes. the Quality of Heir to give an 
univerſal Right, by which the whole 
Inheritance 1s acquired to him among 
the Heirs who proves to be the only 
one who 1s willing or capable to ac- 
cept of it, that this other Rule of the 
Roman Law was founded, to wit, that 
a Succeſſion cannot be regulated partly 
by Teſtament, and partly without it a; 
ſo as that a Teſtator ſhould be able to 
diſpoſe by Teſtament only of one Part 
of his Eſtate, inſtituting, for example, 
an Heir or Executor for one Halt of 
it, without diſpoſing alfo of the other 
Half. For in this Cafe the Heir or 
Executor, who was inſtituted for one 
Half, was Heir to the Whole, and ex- 
cluded from the other Half the Heir at 
Law, or next of Kin, who was not 
called by the Teſtament. And even 
altho the Heir named by the Teſtament 
had been inftituted Heir only in a cer- 
tain Land or Tenement, which is pro- 
perly ſpeaking no more than a Legacy, 
yet the Quality of Heir being given 
him, he was univerſal Heir to all the 
Goods of the Succeſſion b. 

It reſults from this firſt Remark on 
the Right of Accretion among Heirs 
at Law, and on that which takes place 
among Teſtamentary Heirs, that there 
is this Difference between theſe two 
ſorts of Accretion, that it may be ſaid 
of that among Heirs at Law, that it is 
of the ſame natural Right as the Law 
which gives them the Succeſſion. For 


as it is naturally juſt and equitable, that 
if two Heirs of Blood be equally cal- 


4 1. 7. f. de reg. Jur. S. 5 inſt. de hered, 
inſt. 
b v. I. 41. in fin. de vulg. & pup. ſubſt. I. 2. 


8. 2. P. de bon. poſſ. Sebt. ab. §. 8. inf. de hared. 
inſtit. | 


led 
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led by their Proximity, they ought to 
ſhare the Succeſſion between them ; ſo 
the ſame Equity demands {that the In- 
heritance ſhould remain intire to. him 
who proves to be ſole Heir by the Ex- 
cluſion of others. But it may be ſaid 
of the Accretion in teſtamentary Suc- 
ceſſions, that it derives its Force more 
from the Poſitive Law than the Law of 
Nature. For if in the Caſe of a Teſ- 
tament which calls to the Inheritance 
other Heirs than thoſe who are the 
Heirs of Blood, the Law had ordained 
that there ſhould be no Right of Ac- 
cretion among them, unleſs the Teſta- 
tor had expreſly order'd it to be ſo; 
but that the Share or Portion of him 
who would not or could not be Heir, 
ſhould go to the Heir at Law, together 
with the Charges of the Teſtament, 
and that ſo there ſhould be two Heirs, 
one by Teſtament and the other by 
Law, it could not be ſaid of ſuch a 
Law that it were contrary to the Law of 
Nature. And it might even be alledg'd 
in favour of the Heir at Law, that it 
would be natural enough, ſeeing the 
Teſtator intended to give to each of 
the Heirs named by his Teſtament only 
a Portion of the Inheritance, that each 
of them ſhould be reduced to his Por- 
tion ; and that the Share of the Teſta- 
mentary Heir who either could not, 
or would not ſucceed, ſhould be left to 
the Heir at Law, in the ſame manner as 
he would have the whole if none of the 
Teſtamentary Heirs did ſucceed. And 
the Right of the Heir at Law to the 
vacant Portion, would be with much 
more reaſon juſt and natural, if the 
Teſtator had inſtituted one only Heir 
for a Moiety or other Portion of the In- 
heritance, or even only for one ſingle 
Tenement ; ſeeing in theſe Caſes pro- 
poſed in the Roman Law, as has been al- 
ready obſerved, the Preſumption would 
be natural enough, that the Teſtator 
had a mind that the reſt of his Goods 
ſhould go to his Heir at Law. And 
although it would happen by the Law 
which in theſe Caſes ſhould call the 
Heir at Law to ſucceed with the Heir 


by Teſtament, that he to whom the 


Teſtator had given the Title of Heir, 
would not be univerſal Heir, and that 
the Succeſſion would be regulated, 
partly by Teſtament, and partly as of 
one dead inteſtate; yet there would be 
nothing in theſe two Events contrary to 
the Law of Nature, and which an ar- 
bitrary Law could not ordain. For as 
to the firſt, altho the Teſtamentary 
Heir who ſhould remain the only one 


of the two inſtituted by the Teſtator, 
would not be univerſal Heir, and that 
the Heir at Law would ſhare the In- 
heritance with him, it would neverthe- 
leſs be always true that the Title of 
Heir would be univerſal, but divided 
between two Heirs, as it happens as 
often as there are more Heirs than one, 
whether they be Heirs by Teſtament, 
orHeirs at Law. And as to the ſecond, 
altho one part of the Succeſſion would 
belong to the Teſtamentary Heir, and 
the other to the Heir at Law, the Teſta- 
ment having its effect only for one of the 
Heirs whom the Teſtator had named in 
it, yet this Event would do nothing 
elſe but give to two different Laws the 
natural Effect both of the one and of 
the other: For it would give to the 
Law of Nature the Effect of making 
the Heir of Blood to inherit, and to 
the Law which permits the making of 
an Heir by a Teſtament, the Effect of 
giving to the Teſtamentary Heir, who 
ſhould be found capable of ſucceeding, 
the Portion of the Inheritance which 
the Teſtator had a mind to give' him. 
Thus the Intention of the Teltaror be- 
ing accompliſhed, the Law which per- 
mits the uſe of Teſtaments would be ſo 
likewiſe. To which we may add, that 
it is ſo far from being contrary to the 
Law of Nature, for a Teſtameutary 
Heir to ſhare the Inheritance with the 
Heir at Law, and for one to ſucceed by 
Teſtament, and the other by the bare 
Effect of Conſanguinity, that in our 
Cuſtoms there can be no Inſtitution of 
an Heir, who is called univerſal Legatee, 
where we do not ſee the Succeſſion re- 
gulated partly by Law, as of one dead 
inteſtate, and partly by Teſtament; 
ſince the univerſal Legatee ſucceeds by 
the Teſtament, and the Heir at Law 
ſucceeds by the Law, and that even a- 
gainſt the Teſtament. Which does not 
hinder both the one and the other from 
having an univerſal Title as two Co- 
heirs have, whether they ſucceed as 
next of kin to an Inteſtate, or by Teſ- 
tament, who divide the Succeſſion 
between them. And we ſee likewiſe 
in the Roman Law, that not only di- 
vers ſorts of Goods go to divers ſorts of 
Heirs c, as well as by our Cuoſtms, 
bur that he who had a right to make 
a Military Teſtament had power to 
leave his Succeſſion partly regulated by 
Teſtament, and partly by the Diſpo- 
ſition of the Law as dying inteſtate 4. 


c See the ſecond Section of the ſecond Title of the 
ſecond Book, | 
d l. 6. . de teſt, mil, l. 2. cod, eod. 
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And it is known that ſeveral Interpre- 
ters have been of opinion, that in di- 
vers Caſes every Teſtator, altho he had 
not the Privilege of making a Military 
Teſtament, left Part of his Succeſſion: 
to be diſpoſed of by Law, while he 
diſpoſed of the other Part by Teſta- 
ment. And even in the Caſes where 
the Right of Accretion was to take 
place by the Roman Law, it might hap- 
pen that the Succeſhon mighc be divi- 
ded, and go part of it to one ot the 
Heirs by Teſtament, and paft of it to 
the Exchequer, when by the Fiſcal 
Laws the Exchequer ſeized on the Share 
or Portion of the Heir who could not 
ſucceed, and excluded the Coheir from 
it, who had it not been for the ſaid Fiſ- 
cal Laws, would have had the Right of 
Accretion e. So that we may reaſonably 
conclude that which has been already 
advanced to be now ſufficiently proved, 
that whereas the Right of Accretion in 
Legal Succeſſions is a part of the Law 
of Nature, in Teſtamentary Succeſſions 
it derives its Force only from a Poſitive 
Law F. 
The Right of Accretion which hath 
been mentioned hitherto, reſpects only 
Coheirs; but it was extended to Le- 
atees, to whom one and the ſame thing 
is bequeathed in Terms which ought to 
have that Effect: For this Right doth 
not always take place among Legatees 
of the ſame thing, as it does among 
Coheirs of the — Succeſſion, But 
according to the different Expreſſions 
made uſe of by the Teſtators, there 
might or there might not be a Right of 
Accretion among the Legatees, which 
depends on the Rules that ſhall be ex- 
plained hereafter. | 
Cauſes of It may be remarked as a Conſequence 
the Diffi- of the Reflections which have been juſt 
e in now made on this Right of Accretion, 
WF” which takes pap among Teſtamentary 
Right of Heirs as well as Legatees, that where- 
Accretion. as this Accretion derives its Force only 
from the Poſitive Law, and in legal 
Succeſſions it may be ſaid to be a part 
of the Law of Nature; this is an Ef- 
fe&t of that Difference between theſe 
two ſorts of Accretion, that as for 


that Accretion which naturally belongs 


to the Heirs at Law, there does not 

ſeem to ariſe any Difficulties from it ; 

whereas there occur many Difficulties 

in the Accretion which takes place in 

Teſtamentary Diſpoſitions, as we ſee 
e Ulp. Tit. 24. S. 12. 


See concerning all that has been ſaid for the 
Heir at Law, the Remark on the ſixth Article, 


by Experience in the Roman Law. For 
altho mention be made there of the 


Right of Accretion in Legal Succeſ- 
ſions g, yet we find no Difficulties or 
Queſtions ſtarted concerning the Right 
of Accretion except in Teſtamentary 
Succeſſions; which proceeds from hence, 
becauſe the Right of Accretion in le- 
gal Succeſſions being a neceſſary Conſe- 
quence. of a Principle that is ſimple and 
natural, which 1s the Right that the 


Law gives to the Heir of Blood to have 


the whole Succeſſion, when he happens 
to be the only Heir; there is nothing 
more eaſy than to know whether this 
Right takes place. But on the contra- 
ry, the Right of Accretion in the Diſ- 
politions of Teltators depends on two 
Principles which are arbitrary, and ſub- 
je& to different Interpretations. One 
is the Will of Teſtators, whoſe Diſpoſi- 
tions may either give occaſion to the 
Right of Accretion, or prevent the 
ſame. And the other is the Law pre- 
ſcribed by divers Rules which the Ro- 
man Law hath eſtabliſhed concerning 
this matter. So that as it may be ſaid 
that theſe Rules are not there explained 
with that Order and Clearneſs that is 
neceſſary for underſtanding them aright, 
ſo as one may be able to judge there- 
of by their Connexion, and that the 
Diſpoſitions of Teſtators, which are 
oftentimes conceived in obſcure Terms, 
and the different Combinations of the 
Circumſtances which ariſe from the E- 
vents, make it oftentimes very uncer- 
tain how to find out the true Will of the 
Teſtators, as well as how to apply 
the Rules which may relate thereto ; 
this Matter of the Right of Accre- 
tion has been render'd {o intricate, that 
ſome Interpreters have ſaid, that there 
is not one matter in the Law of ſo great 
difficulty as this is; altho it be likewiſe 
true that there 1s no Matter in the Law 
of which the uſe is leſs neceſſary; ſince 
we might have been very well without 
the Rules of the Right of Accretion, 
if it had been limited to legal Succeſ- 
ſions, and to the Caſes where the Teſ- 
rator ſhould appoint it to take place. A 
Law of this Simplicity and Eaſineſs 
would have prevented the trouble of a 

reat many Rules, and a great many 
ED! and would have been at- 
tended with no manner of Inconve- 


g Si ex pluribus legitimis hæredibus quidam omi- 
ſerint adi: e hæreditatem, vel morte, vel qua alia ra- 
tione impediti fuerint, quominus adeant, reliquis 
qui adierit adcreſcit illorum portio, J. 9. ff. de ſuis 
& legit, hared, 
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Of Teſtaments. 
nience. For where would be the In- 
convenience, if the Share or Portion 
which one of the teſtamentary Heirs 
could not or would not take, ſhould 
remain to the Heir at Law, the o- 
ther Teſtamentary Heir having what 
the Teſtator left him; or if that 
which one of the Legatees refuſed, or 
could not take, ſhould go to the Heir, 
the other Legatee contenting himſelf 
with the Share or Portion left him b 
the Teſtament ; or, in fine, if a Teſ- 
tamentary Heir who ſhould be inſtitu- 
ted alone, and only for a Share or Por- 
tion of the Inheritance, according to 
the Examples which we ſee of ſuch-like 
Inſtitutions in the Roman Law, or for 
ſome one Land or Tenement in particu- 
lar, were reduced to that which the 
Teſtator had left him ? 

It would ſeem that if any Law had 
regulated things in this manner, either 
it would not be ſaid that theſe Events 
are Inconveniencies, or if they ſhould be 
thought ſo, yet they would ſtill appear 
leſs than that of the Difficulties which 
ariſe from the Law concerning the 
Right of Accretion, in the manner 
that we find it regulated by the Roman 
Law. | 

We have made here all theſe Remarks 
on the Right of Accretion, in order to 
give an Idea of its Origin, of its Na- 
ture, and of the general Principles re- 
lating to this matter. And we have 
thought proper to add here occaſionally 
the Reflections which have been made 
for diſtinguiſhing in the Matter of Ac- 
cretion that which is of the Law of 
Nature from that which it has from 
the Poſitive Law, eſtabliſhed by pure 
arbitrary Laws, and which might have 
been otherwiſe regulated. We have 
made theſe Reflections, as alſo thoſe 
which ſhall hereafter be explained, on- 
ly with a view to unravel the Difficul- 
ties of this Matter, which the Interpre- 
ters own to be ſo great in the Roman 
Law. For to underſtand rightly any 
Matter whatſoever, and the Difficulties 
which may ariſe in it, it is neceſſary, 
or at leaſt uſeful, to diſtinguiſh exactly 
in the common Ideas which are given 
us of it, between that which is eſſen- 
tial to its Nature, and that which is 
not. Andaltho this View having en- 
gag'd us in an Enquiry into the Princi- 
ples of the Roman Law, which have been 
the Foundation of the Right of Accretion 
in Teſtamentary Succeſſions, we have 
been obliged to remark on the Nature 
of theſe Principles, that the Law of 
Accretion could have been very well 

Vo. II. 


Tit. 1. Sect. 9. 


ſpared, except in Succeſſions of Inteſtates, 
and in the Caſes where the Teſtators had 
particularly directed it to take place in 
their Diſpoſit ions; yet we did not pre- 
tend to leave out of this Book the Rules 
of the Roman Law relating to this 


Matter; ſince on the contrary they 


com poſe this Section, and are even pre- 
ſuppoſed as the Foundation of the Re- 
marks which are ſtill to be made. But 
we thought our ſelves at liberty to make 
theſe Reflections, and that even thoſe 
who ſhould not approve of them, would 
not however condemn the Liberty of 
propoſing them as bare Speculations, 
without requiring any Perſon's Appro- 
bation of them. 

After theſe general Remarks on the 
Right of Accretion, it remains only 
that we add ſome other particular Ob- 
ſervations on the Detail of this matter, 
and which are neceſſary for clearing up 
the Difficulties in it. 

Secing the Right of Accretion in Le- 
gal Succeſſions hath its Foundation in 
this, that the Co-heirs are joined to- 
gether by the Tie which is made be- 
tween them by the Succeſſion that is 
common to them; the Right of the 
Heir who is called to inherit the Shares 
or Portions which become yacant, 1s in 
effect a ſimple and natural Right to take 
the whole, becauſe none of the other 
Heirs take any part of it from him. 
So that one may as well ſay, and with 
as much or more reaſon, that he has the 
whole, becauſe his Right to the whole 
ſuffers no Diminution by the Concur- 
rence of other Heirs; as to ſay, that 
he has the whole by the Accretion of 
the Portions of the others. It is in Imi- 
tation of this Right of the Heirs at 
Law, that the Roman Law hath given 
to Teſtamentary Heirs the Right of 
Accretion, as has been already explain'd ; 
ſo that the Foundation of their Right 
of Accretion is their Union with one 
another, becauſe of the Quality of Co- 
heirs or Co-executors of a Suceſſion that 
is common to them ; which is the reaſon 
why they are ſaid to be conjoined, that 
1s, jointly called to the Inheritance ; 
as it is alſo ſaid of two or more Lega- 
tees of one and the ſame thing, that 
they are jointly called to the Legacy 
that is common to them, And ſceing 
Teſtators who inſtitute ſeveral Execu- 
tors, or Who give to ſeveral Legatees 
one and the ſame thing, may expreſs 
themſelves in different manners, and 
may join them together by divers Expreſ- 
ſions which may have different Effects; 
the Roman Law has diſtinguiſhed three 


N | Manners. 
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Manners in which Executors and Lega- 
rees of one and the ſame thing, may be 
linked or joined together in a Teſta- 
ment h. r 
The firſt is that which joins them by 
the thing itſelf that is deviſed to them, 
altho they be not joined by one com- 
mon Expreſſion :; as, if a Teſtator inſti- 
tutes in the firſt place one Executor, 
and then inſtitutes a ſecond by another 
Clauſe, without diſtinguiſhing their 
Shares or Portions; or if he gives a 
Houſe to a Legatee, and gives after- 


wards and ſeparately the ſame Houſe 


to another Legatee by another Clauſe. 
We make choice of this Example, be- 
cauſe altho this manner of deviſing may 
ſeem to be whimſical to us, and to be 
very improper for a Teſtator who has 
any Senſe, or who is uſed to be any 
ways exact in his Affairs, yet the Ex- 
amples of it are frequent in the Roman 
Law. 
The ſecond manner is that which 
joins together the Executors or Lega- 
tees, both by the thing and by the Ex- 
preſſion of the Teſtator / ; as if he inſti- 
tutes ſuch a one and ſuch a one his Exe- 
cutors; or if he gives to ſuch a one and 
ſuch a one a Houſe or ſome Land. 
The third is that which joins the Per- 
ſons together only by Word, and not by 
the thing; as if a Teſtator deviſes a 
Land or Tenement to ſuch a one and 
ſuch a one by equal Portions n. | 
We expreſs here theſe three Manners 
of deviſing juſt as they are explained in 
the Laws which make mention of them ; 


but we muſt not take this Diſtin&ion of 


the Manners in which a Teſtator may 
join rogether Executors or Legatees of 
one and the ſame thing, to be a Divi- 
fion of a Geometrical or Metaphyſical 
Exactneſs, ſo as that it may agree equal- 
ly to Executors and to Legatees, and as 
if each of theſe Manners had always 
the ſame Effect indifferently for Legatees 
as for Executors, in what concerns the 
Right of Accretion. One ſhould be 
often miſtaken if they always under- 
ſtood it ſo; and one would find even 
that an Expreſſion which in ſome Laws 
is given for an Example. of one of theſe 
Manners, is given elſewhere for an Ex- 


h Triplici modo conjunctio intelligitur. Aut e- 
nim re per ſe conjunctio contingit; aut re & verbis, 
aut verbis tantum. J. 14 2. f. de verb. ſignif. 

i Re conjuncti videntur, non etiam verbis, cum 
duobus ſeparatim eadem res legatur, I. 89. V. de le- 
gat. 3. 

Re & verbis. J. 142. f de verb. ſignif. Qui 
& re & verbis conjunctus eſt. I. 89. F. de legat. 3. 

m Item verbis, non etiam re, Titio ex Seto fun- 
dum æquis partibus do, lego. d. I. 89. de legat. 3. 


ample of another. Thus it is ſaid in 
one Law, that this xpreſſion, I inſt;- 
tute ſich and ſuch 4 ane my, Hers, each of 


them for 4 half, makes a, Conjunction 
both by the thing and by Word x. And 


in another Law this Expreſſion, I. give 
and bequeath to ſuch aud to ſuch a one; ſuc h a 
Land or Tenemeut by equal Portious, makes 
only a Conjunction by Words, and not 
by the thing o. | 9. th 
We ſee that theſe two Expreſſions are 
exactly like to one another; for to in- 
ſtitute or bequeath by Moiety, or by e- 
qual Portions, is the ſame thing: and 
yet nevertheleſs they are given far an 
Example of two ſorts of Conjunction 
wholly different from one another, and 
ſo vaſtly difterent, that in one there is a 
Right of Accretion, and not in the e- 
ther; but the Laws in which theſe In- 
ſtances are given, do not mark in whac 
manner we ought to reconcile this ap- 
parene Cantrariety, which proceeds 
rom the Difterence between Legacies 
and an Inheritance. This Difterence 
conſiſts in that which hath been already 
remarked, that as to what concerns an 
Inheritance or Succeſſion, in what man- 
ner ſoever one inſtitutes two Heirs or 
Succeſſors, whether by one and the ſame 
Clauſe, or ſeparately, whether one ex- 
prefles their Shares or Portions, or 
makes no mention of them; yet never- 
theleſs they are joined together by the 
thing, that is, the Inheritance, which 
one conſiders as indiviſible, and there 
is always between them a Right of Ac- 
cretion, for the Reaſons which have 
been explained: And it is for theſe 
Reaſons that with regard to an Inhcri- 
trance, this Expreſſion, I inſtitute ſuch aud 
ſuch a one my Heirs, each for a half, makes 
a Conjunction or Union by the thing. 
But as for Legacies, if a thing is be- 
queathed to two Perſons by Portions, 
whether equal or unequal, ſeeing the 
thing bequeathed may be divided either 
by its Parts if it is diviſible, or by its 
Eſtimation, if it is indiviſible ; this 
Expreſſion, 7 give and deviſe to ſuch and 
to ſuch a one, ſuch a Land or Tenement by 


equal Portions, makes no Conjunction by 


the thing. Thus each Legatee hath his 
Right limited to his Share or Portion; 
and if one of the Legatees either can- 
not or will not take his Portion, it will 
not be therefore vacant and without an 
Owner, but the Heir will have the Be- 


» Conjuncti ſunt quos & nominum & rei com- 
plexus jungit: veluti, Iitius Mævius ex parte 
dimidia hæredes ſunto, I. 142, ff. de verb. ſignif, 

o Item verbis, non etiam re. Titio & Seio fun- 
dum æquis partibus do, lego. 1, 89. ff. de legat. 3. 


neſit, 
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| of Teſtaments; 


nefit of it, and the other Legatee will 
have all that the Teſtator had a mind 
to give him, that 1s, the Portion which 

It is according to this Diſtin&ion that 
we muſt underſtand the divers Effects of 
theſe Expreſſions, which are perfectly 
like to one another, and which perplex 
the Reader if they are not taken diffe- 
rently every one in its proper Senſe. 
But this is not the only Difficulty that 
we find neceſſary to be cleared up in 
this matter; for we meet with other 
Difficulties in other Laws. Thus, for 
example, it is ſaid in ſome Laws, that 
when two Legatees are joined together, 
the Thing is given entire to every one 
of them, and that it is divided only 
when they concur and meet together ; 
and that therefore there is between 
them a Right of Accretion. Conjunc- 
tim hæredes inſtitui, aut conjunctim legari, 
hoc eſt, totam hareditatem, & tota legata 
frugulis data eſſe, partes autem concurſu fieri. 
J. So. ff. de legat. 3. And we ſee in other 
Laws, that if the Legatees of one and 
the ſame thing are dis joined, they have 
each of them the whole, ſo that if they 
concur they ſhare the Legacy between 
them: And if one of the two does not 
take his part, it accrues to the other. 
Si diſjunctorum aliqui deficiant, cateri to- 
tum habebunt. l. un. H. 11. Cod. de cad. 
toll. I. 33. F de leg. 1. It would ſeem to 
follow from theſe two Texts, that the 
Conjunction and Disjunction having 


* the Effect to give the Right 


of Accretion to the Legatees, they 
will always have it in what man- 
ner ſoever they be Legatees of one 
and the ſame thing; which does not 


hold true of thoſe to whom the Le- 


gacy divides the thing; for between 
them there is no Accretion. So that to 
reconcile theſe ſeveral Rules, it is ne- 
ceſſary to underſtand in the firſt of theſe 
two Texts the Word conjotned, of Lega- 
tees who are conjoined by the thing; as, 
if a Teſtator bequeaths one and the ſame 
thing to two Perſons without diſtinc- 
tion of Portions: And in the ſecond, 
we mult underſtand the Word 4disjoined, 
of thoſe who are disjoined only by the 
Words, and who are conjoined by the 
thing; as, if a Teſtator having be- 


queathed a thing to a Legatee, be- 


eaths the ſame thing to another Per- 
5 by another Clauſe, as it has been 


already remarked. 

We ſhall not enlarge here on the De- 
tail of the other particular Difficulties 
which we meet with in the Laws con- 
cerning this Matter; for ſuch a parti- 

Vor. II. 


cular Enquiry would only perplex the 
Reader to no purpoſe: As, for exam- 
ple, the Differences which the antient 
Roman Law made in the Right of Ac- 
cretion, between a Legacy which was 
called per damnationem, by which the 
Heir was required to give a Thing to 
a Legatee ; and the Legacy which they 
called per vindicationem, by which the 
Thing was given to the Legatee, ſo as 
that he himſelf might take it out of the 
Inheritance; as, if the Teſtator had 
ſaid, I will that ſuch a one take ſuch a 
Thing p. According to theſe divers 
manners of bequeathing one and the 
fame Thing to two Legatees, the Right 
of Accretion might take place, or not 
take place between them . And it 
ſuffices to remark in general on all the 
Difficalties of this Matter, that they 
remain ſuch both in the antient and mo- 
dern Law of the Romans ; that even the 
Laws which explain the Principles and 
general Rules thereof, contain Expreſ- 
fions which the Interpreters explain by 
Senſes quite oppoſite to one another, 
to which the ſaid Expreſſions give juſt 
occaſion, as appears by ſome of the 


Texts which have been taken notice of 


in this Preamble, and in others, in 
which they have ſuffered the antient 
Difference between theſe two ſorts of 
Legacies, which have been juſt now 
mentioned, to ſubſiſt, altho it had been 
aboliſhed by Juſtinian. Which is one 
of the Cauſes of the Difficulties in this 
Matter; and it has given occaſion to 
one of the ableſt of the Interpreters to 
charge thoſe with Stupidity or Negli- 
gence, who were employed to collect 
out of the Books of the antient Lawyers 
the Extracts which compoſe the Digeſt, 
for not having taken due care to keep 
out of the ſaid Extracts that which was 
aboliſhed of the antient Law, and for 
having by that means left in ſeveral 
places Texts contrary to others which 
they have iaſerted r, | | 

One may judge by all theſe Reflexions, 
that the Difficulties which ariſe in this 
Matter of the Right of Accretion are 
almoſt of the ſame Nature with thoſe 
of Codicillary Clauſes in Teſtaments. 
But there is this Difterence between 
theſe two Matters, that as for Codicil- 
lary Clauſes, there are no Rules certain 
enough in the Roman Law, from which 


p . 2. Inſt, de leg. Ulpian, Tit. 24. S. 3, & 4+ 

q Ulpian. Tit. 24. S. 12, & 13. 

r Ut plane jam ex eoappareat, quam hebetes aut 
indiligentes fuerint hi, quibus ſſ ium fuit pandec- 
tarum capita ex veterum Juriſconſultorum libris de- 


cerpere, Cujac. ad Til. 24. Ulps 
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we conld gather a fixed and ſtared Law 
in relation to them, as has been remarked 
in the fourth Section; and for that rea- 
ſon we have not been able to give any 
particular Rules concerning them. But 
as for the Right of Accretion, ſeeing 
the Diſpoſitions of Teſtators may oft- 
times give occaſion to it, and ſeeing we 
have in the Roman Law many Rules con- 
cerning it which may be rendred clear 
and certain, we have compos'd this 
Section of them; and we have endea- 
voured to ſet them in that Light and 
Order which is neceſſary to make them 
eaſy, as much as we have been able 
amidſt the Difficulties which we have 
juſt now explained. For altho Juſti- 
nian did make a Law s, one part where- 
of is in relation to this Matter, and 


that it is there ſaid, that he had judged 


it neceſſary to examine it thoroughly, 
fully, and with Exactneſs, in order to 
make it clear to every one's Underſtand- 
ing, yet this Project ſeems to be very 
lamely executed. 

After all that has been ſaid of the 


Right of Accretion in this Preamble, 


the Reader is ſufficiently advertiſed 
that this Matter is of the Number of 
thoſe which are common to Teſta- 
mentary Inſtitutions and to Legacies, 
to fiduciary Bequeſts and Subſtitutions, 
and that the Rules which ſhall be ex- 
plained in this Section, relate chiefly 
only to Teſtamentary Succeſſions. For 
altho in the beginning of this Preamble 
we have given for an example of the 
Right of Accretion, that which hath 
place among Heirs at Law, yet that 
was only to make the Nature of this 
Right more intelligible in teſtamentary 
Succeſſions, to which the Uſe of the 
Rules concerning this Matter ought to 
be reſtrained, ſince in legal Succeſſions 
there can happen no Difficulty, every 
Heir having his natural Right to the 
whole when he is left all alone. So that 
as to the Right of Accretion in legal 
Succeſſions, we ſhall make no expreſs 
mention thereof, except in the third 


Article; which however will be no 


Hindrance why- we may not apply to 
them whatever is in the other Articles, 
that may ſuit with them. 


s His ita definitis, cum in ſuperiore parte noſtræ 
ſanctionis in pluribus locis conjuncti fecimus men- 
tionem ; neceſſarium eſſe duximus omnem inſpecti- 
onem hujus articuli latius & cum ſubtiliori tractatu 
dirimere, ut ſit omnibus & hoc apertiſſime conſti- 
tutum. J. un. §. 10. C. de caduc. toll. 

[ This Right of Accretion in the Civil Law, is the 
fame as the Right of Survivorſhip in the Common 
Law of England;; and Bracton, de Legibus, lib. 4. 


fol. 262. b. ſpeaking of Survivorſbip, calls it ex- 


preſiy by the Name of Jus accreſcendi. Which ſhews 
that the Law of 993 is originally derived 
from the Civil Law, and therefore the Rules laid 
down in the Civil Law, touching the Right of Ac+ 
cretion, muſt be of great Uſe to decide any Difficul- 
ties that may ariſe in relation to Survivorſhip. But 


there is this Difference to be taken notice of between 


Survivorſhip at Common Law, and the Right of 
Accretion in the Civil Law; that Sur uivorſhib at 
Common Law takes place not only in Succeſſions and 
Inheritances, but likewiſe in Grants and other Con- 
veyances; whereas the Right of Accretion by the 
Civil Law rakes place only in Succeſſions of Inteſ- 
rates, and all 2 Diſpoſstions, but not in 
Contract: and Deeds of Gift, Perez. in Cod. 
lib, 8. tit. 51. numb. 1 


The CONTENTS. 


1. Uſe of the Right of Accretion. 

2+ Definition of this Right. 

3+ Accretion among Coheirs at Law. 

4. In Teſtaments it depends on the Manner 
in which the Executors or Legatees are 
Joined together. 

5. Three Manners in which Executors or 
Legatees may be conjoined. 

6. Among Coheirs or Co- Executors there is 
always a Right of Accretion. 

7. The Accretioa among Coheirs or Co-Exe- 
cutors is regulated according to their Por- 
tions in the Inheritance. 

8. The Coheirs have this Right differently, 
according as they are conjoined or disjoined 
from one another. | 

9. This Right hath place among Coheirs 
who are not conjoined. 

10. Among Legatees of one and the ſame 
thing, there may be, or may not be a 
Right of Accretion. 

11. There is a Right of Accretion among 
Legatees who are conjoined by the thing. 
12. If the ſame thing is bequeathed to two 
Per ſons by two Clanſes, each has a Right 
to the whole, but their Concurrence di- 

vides it. 

13, Among Legatees by Portions there is no 
Accretion. 

14. Divers Caſes of Accretion between Joint- 
Legatees. | 

15. Accretion in Legacies and Succeſſions is 
a Conſequence of the Conjunction by the 
thing. 


I. 


When there are two or more Heirs or 1. U½ of 
Executors of one and the ſame Succeſ- the Right 
ſion, or two or more Legatees of one / 4ccre- 
and the ſame thing, and that ſome one of 
the ſaid Executors or Legatees takes no 


part of the Inheritance or Legacy, whe- 


ther it be that he renounces it, or that 
he is found to be incapable or unwor- 
thy of it, or that he chances to die be- 
fore the Teſtator; the Portion which 
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Of Teſtaments. 


he was to have had, goes to the other 
Executors, or other Legatees, accord- 
ing as the Diſpoſition of the Teſtator 
ought to have this Effect; which de- 
pends on the Rules that follow. And it 
is the ſame thing among ſeveral Perſons, 
to whom an Inheritance or a Legacy is 
left by Subſtitution or a fiduciary Be- 
queſt a. 


a See the following Articles. 


IT. 


2. Defini- The Right which Executors, Lega- 

tion of this tees, and the Perſons ſubſtituted to 

Rights them, have to reap the Benefit of the 
Portions of one another, when there 
are any among them who will not or 
cannot take the Portions belonging to 
them, is called Right of Accretion, be- 
cauſe the vacant Portion accrues to the 
Portions of the others b. 


b See the Articles which follow, 
III. 


3. Accre- Among Coheirs at Law there is al- 

on among ways a Right of Accretion: For the 

2 4 Inheritance belongs to the neareſt of 

A. . . . 

Kin who is capable of ſucceeding. Thus, 
he ought to have 1t entire, if there be 
no Coheir, or if thoſe who were called 
to the Inheritance with him would not 
or could not take their Part in it c. 
But if one of the Coheirs ſhould die 
after the Succeſſion was open, when he 
did not know that it was, or before he 
had accepted it, he would tranſmit his 
Right to his Heirs, and his Coheir 
would have no part in his Portion by 
Accretion d. 

c Si ex pluribus legitimis hæredibus quidam omi- 
ſerint adirehæreditatem, vel morte, vel qua alia ra- 
tione impediti fuerint, quominus adeant, reliquis, 
qui adierint accreſcit illorum portio. I. 9. ff. de ſuis 
ez legit. hæred. 

d This is a Conſequence of our Rule, that the 
Dead gives Seiſin to the Living. For this Heir ha- 
ving ſucceeded before his Death, his Right would be 
veſled in him, and would paſs to his Heirs, 


4. nTeſ- The Right of Accretion in Teſta- 
zaments, it mentary Diſpoſitions, depends on the 


ends on manner in which the Teſtator hath ex- 


_ % plained his Intention among ſeveral 
which the Executors, ſeveral Legatees, or ſeveral 
Executors Perſons ſubſtituted to them, and on 
or Legarees the Conjunction which the Words 
ae of the Teſtator make among them. 
Leihe For it is according as they are joined 

tegether by one and the ſame Right, or 

that their Portions are diſtinct, that 


they have the Right of Accretion, or 


Tit. 1. Sect. g. 


that they have it not; which depends 
on the Rules that follow e. 


e See the Articles which follow. See the eighth 
Article, 


V. 


Two or more Executors or Legatees g. 74-., 
may be joined, or called jointly to the Manner: 
ſame Inheritance, or to the ſame Lega- 15 


Cy, in three manners. The firſt is, when 
they are conjoined only by the Inheri- 
tance, or the Thing that is left them, 
and called to it by different and ſepa- 
rate Expreſſions: as, if a Teſtator in- 
ſtitutes one Executor by a firſt Clauſe, 
and by a ſecond another Executor; or, 
if he bequeaths a Thing to one Lega- 
tee, and afterwards calls another Lega- 
tee to the ſame Thing. The ſecond 
Manner is, when the Teſtator joins the 
Perſons both by the Thing and by the 
Expreſſion; as, if in one and the ſame 
"Clauſe he inſtitutes two Executors, or 
names two Legatecs of the ſame Thing. 
The third 1s, when the Teſtator joins 
the Perſons only by the Words, and 
diſtinguiſhes their Portions ; as, if he 
ſhould inſtitute two Executors, or be- 
queath the ſame Thing to two Perſons 
by equal Portions f. We ſhall ſee in the 
Articles which follow the Uſe of theſe 
three ſorts of Conjunction or Union. 


of Triplici modo conjunctio intelligitur. Aut 
enim re per ſe conjunctio contingit: aut re & ver- 


bis: aut verbis tantum. J. 142. ff. de reg. jur. 


Re conjuncti videntur non etiam verbis, cum 
duobus ſeparatim eadem res legatur. Item verbis, 
non etiam re, Titio e Seio ſundum æquis partibus 
do, lego. |. 89. ff. de legat. 3. 

Altho this Diſtinction has been explained in the 
Preamble, yet it was neceſſary to repeat it here, 
For we were obliged to ſpeak of it in the Pream- 
ble, in order to help the explaining of the Difficulties 
mentioned there; and it ought to be placed here, as 
being a part of the Rules. 

We ſhall ſee in the three following Articles, the 
reaſon why in the third of theſe Manners, the 
Example is given only of Legatees, and not of Heirs 
or EXecutors. | 


VI. 


When the Queſtion is about the In- 6. Among 
heritance or Succeſſion, in what manner Ces or 


ſoever it be that the Heirs or Executors 
are called to it, whether jointly or ſe- 


2 and whether their Port ions a Right of 
e diſtinguiſhed or not, there is always Accretion, 


among them a Right of Accretion. For 
as the Right to the Inheritance is an 
univerſal Right, which comprehends all 
the Goods and all the Charges, and 
that this Right is indiviſible, that is, 
that one cannot be Heir only for a 


part, ſo as that the other part remain 


vacant, and be without Heirs; the Por- 
tions 
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tions of thoſe who are not willing, or 
who are not capable to ſucceed, are ac- 
quired to the others. "Thus, the Heir 
who has once accepted his own Por- 
tion, will ſucceed . to that which ſhall 


be vacant, without having the Liberty 


to renounce it, and he wi e liable to 
bear the Charges of it. Which is to 
be underſtood not only of the Heirs 
inſtituted in the firſt place, but alſo of 
thoſe who are ſubſtituted to them; 
whether it be that the ſeyeral Heirs are 
ſubſtituted one to another, or that other 
Perſons are ſubſtituted to the Heirs. 
For in all theſe Caſes he who hath ac- 
quired one Portion of the Inheritance, 
whether as being inſtituted in the firſt 
place, or as being ſubſtituted, cannot 
renounce the other Portions, which by 
the Effect of the Inſtitution, or Subſti- 
tution, may accrue to himg. 

g Qui ſemel aliqua ex parte heres extiterit, defi- 
cientium partes etiam invitus excipit: id eſt, tacite 
ei deficientium partes etiam invito adcreſcunt. J. 53. 
S. 1. ff. de acq. vel omitt, hared. 

Si quis heres inſtitutus ex porn mox Titio ſub- 
ſtitutus, antequam ex cauſa ſubſtitutionis ei defera- 
tur hereditas, pro harede geſſerit, erit hæres ex 
cauſa quoque ſubſtitutionis: quoniam invito ei ad- 
creſcit portio. J. 35. eod, | 

Teſtamento jure facto, multis inſtitutis hæredi · 
bus, & invicem ſubſtitutis: adeuntibus ſuam por- 
tionem, etiam invitis cohæredum repudiantium ac- 
creſcit portio. J. 6, C. de impub. & aliis ſubſiit. 

Si quidem cohæredes ſunt omnes conjunctim, vel 
omnes disjunctim, vel inſtituti vel ſubſtituti, hoc 
quod fuerit quoquomodo evacuatum, ſi in parte hæ- 
reditas vel partibus conſiſtat, alis cohzredibus cum 
ſuo gravamine pro hæreditaria parte etiamſi jam de- 
functi ſunt acquiratur: & hoc nolentibus ipſo jure 
accreſcat, fi ſuas * jam agnoverint. Cum ſit 
abſurdum ejuſdem hæreditatis partem quidem agnoſ- 
cere, partem vero 72 J. un. §. 10. C. de ca- 


duc. toll, I. 2. C. de hæred. inſt. 
See, as to what is ſaid in this Article, that the 


Right of the Heir is univerſal and indiviſible, the 
eleventh and twelfth Articles of the firſt Seftion of 
Heirs and Executors in general. 


T Whar is ſaid in this Article, that 
a Portion of the Inheritance cannot re- 
main vacant, and that he to whom it 
ought to accrue cannot refuſe it, is 
not contrary to what hath been ſaid in 
the Preamble of this Section, That it 
would have been no waysagainſt theLaw 
of Nature, if the vacant Portion were 


left to the Heir at Law; altho in that 


Caſe it would be true, that this Heir 
at Law, to whom the vacant Portion 
ought to belong, might refuſe it. For 
the Rule which ordains that the vacant 
Portion cannot be refuſed by him to 
whom it ought to accrue, preſuppoſes 
that he has accepted his Portion, either 
purely and ſimply, or with the Benefit 
of an Inventary : And it is only in this 


Caſe that he cannot refuſe the other 


The CIVIL LAW, &c. Boox III. 


Portions, on the ſame Condition upon 
which he has accepted his own. And 
ſince he would be at liberty to refuſe 
the other Portions, if he had not ac- 


| 5 his own, ſo it would be equally 
ju 


that this Heir at Law, who had 
enter'd into no manner of Engagement 
on account of the Inheritance, ſhould 
have it in his power either to accept of 
the vacant Portion, or to refuſe it. 
There would be in all this nothing con- 
trary to Juſtice nor Equity: And the 
ſame Things may be ſeen in our Cuſ- 
toms ; ſince it is certain, that if it 
ſhould happen that an Heir at Law ha- 
W the Inheritance, the uni- 
verſal Legatee ſhould renounce the Le- 
gacy, this Heir who could have no 
are in the Goods compriſed in the 
Legacy, if the Legatee had accept- 
ed of it, could not upon the Legatee's 
Refuſal renounce thoſe Goods, in or- 
der to get rid of the Charges ; but 
he would be accountable to the Credi- 
tors for all the Debts of the Inheritance, 
and for the particular Legacies, to the 
Value of what the Teſtator had power 
to bequeath. 


VII. 


When there is a Right of Accretion 7. The 


between ſeveral, who are either inſti- /ccretion 
among Co- 


tuted or ſubſtituted Heirs or Executors, 5% % C. 
thoſe to whom the vacant Portions ac- Executor: 
crue, have their Share in them in pro- is regula- 
portion to the Shares which they have v accord. 


in the Inheritance 5. ing to their 
Portions in 


Cum quis ex inſtitutis qui non cum aliquo con- % Inheri- 
junctim inſtitutus eſt, hæres non eſt, pars ejus om- ;ance. 
nibus pro portionibus hæreditariis accreſcit. Neque 
refert primo loco quis inftitutus, an alicui ſubſtitutus 


heres fit. l. 59. $- 3. . de hered. inſt. 
It is to be remarked on this Text, that for the 


right underſtanding of theſe Words, non cum ali- 
quo conjunctim, he Reader needs only to conſult 
the following Article. 8 


VIII. 


The Right of Accretion among Heirs 8. The Co- 
or Executors is not always ſuch, as irs have 
that they all have this Right recipro- % Righe 
cally between them. For if a Teſtator _ = 'Y, 
divides his Succeſſion in Portions, and 4, Tay 
gives, for inſtance, one half to two or conjoined 
more Heirs, and the other half to ſome o 4i5join- 
others; one of theſe Heirs not ſuc- © 7 

- > 1 4 . F . one ang» 
ceeding, his Portion will remain in the ,, 
Maſs of that Half of which it was a 
part, and will accrue to the Coheirs of 
the ſaid Half, and not to the Coheirs of 
the other Half. Burt if there were any 
one of the Heirs who was inſtituted 
ſingly by himſelf for a Moiety, or ſome 
other Portion of the Inheritance, and 

| that 


/ Teſtaments. 


that he could not or would not talte it, 
it would accrue entire to all the other 
Heirs without Diſtinction, according 
to their Portions in the Inheritance i. 


i Hæredes ſine partibus utrum conjunctim an ſe- 
paratim ſcribantur, hoc intereſt, quod ſi quis ex 
conjunctis deceſſit, hoc non ad omnes, ſed ad reli- 
quos qui conjuncti erant pertinet. Si autem ex ſepa- 
ratis, ad omnes qui teſtamento eodem ſcripti ſunt 
wy portio ejus pertinet. l. 63. ff. de hared. 
nll, 

Si quidam ex haredibus inſtitutis vel ſubſtitutis 
permixti ſunt, & alii conjunctim, alii disjunctim 
nuncupati: tunc ſi quidem ex conjunctis aliquis de- 
ficiat: hoc omnimodo ad ſolos conjunctos cum ſuo 
veniat onere, id eſt, pro parte hæreditatis quæ ad 
eos pervenit. Sin autem ex his qui disjunctim ſcrip- 
ti ſunt, aliquid evaneſcat, hoc non ad ſolos disjunc- 
tos, ſed ad omnes tam conjunctos quam etiam diſ- 
junctos ſimiliter cum ſuo onere pro portione hære- 
ditatis perveniat. Hoc ita tam varie, quia conjuncti 
quidem propter unitatem ſermonis quaſi in unum 
corpus redacti ſunt, & partem conjunctorum ſibi 
bæredum quaſi ſuam præoccupant: disjuncti vero 
ab ipſo teftatoris ſermone apertiſſime ſunt diſcreti, 
ut ſuum quidem habeant alienum autem non ſoli 
appetant, ſed cum omnibus cohæredibus ſuis accipi- 
ant. l. un. S. 10. C. de caduc. toll. See the fol- 
lowing Article. 


IX. 


9. This If in the Caſe of the preceding Ar- 
Right hath ticle, all thoſe who were called to a 
place a- Portion diſtin& from the others were 
ales; * incapable of ſucceeding, or ſhould re- 
are not nounce their Portion, the Right of Accre- 


conjoined. tion, which took place only among them 


for their Parts, as long as any one of 


them was capable of ſucceeding, would 
paſs to the other Heirs of the other 
Portions, and that Portion which ſhould 
become vacant would accrue to em. For 
in that Caſe, ſeeing that Portion could 
not remain vacant when there is an 
Heir to the other, he would have the 
whole; and he could not confine him- 
ſelf to his own Portion, and renounce 
that which had become vacant, altho 
it ſhould be found to be burdenſome by 
reaſon of the Charges laid upon it ; be- 
cauſe the Inheritance, as has been ſaid 
in the ſixth Article, is indiviſible: And 
the Heir who happens to be left alone, 
altho he was inſtituted Heir only for a 
Portion, ought to accept the whole 
Inheritance J. 1 


See the ſixth Article, and the Texts cited on it. 


IX: 


10. Among It is not the ſame thing, as to the 
Legatees of Right of Accretion, between Legatees 
one and ag between Coheirs or Co-Executors ; 
'e ſave for the Right to the Inheritance being 
may be, A univerſal Right, and indiviſible, 
or may not there is always among Coheirs or Co- 


Tit 1. $eft.g. 095 


Executors a Right of Accretion ; but be 4 Right 
Legacies being reſtrained to the Things 4 _ of 
bequeathed, which may be divided at 
leaſt by Eſtimation, altho the Things 

ſhould be indiviſible in their own Na- 

ture, it is not neceſſary that there ſhould 

be always a Right of Accretion among 
Legatees. But they either have or have 

not this Right among them, according 

as the Expreſſion of the Teſtator may 

give it them, or exclude them from it, 

as ſhall be explained by the Rules which 

follow zu. 


m See the following Articles, 


b. 4 


If a Teſtator bequeaths one and the 11. There 

ſame thing to two or more Legatees, oy Fun th 
without any mention of Portions, as, if gn among 
he gives and bequeaths a Houſe to Legarees 
ſuch a one, and ſuch a one, theſe Le- who are 
gatees being conjoined by the thing be- 8 
queathed, there will be between them Chas, 
a Right of Accretion, in the ſame man- 
ner as if the Teſtator had added, that 
the thing ſhould belong entirely to him 
of the two Legatees who ſhould be left 
alone to reap the Benefit of the Legacy. 
Thus it is only their Concurrence that 
divides the Legacy between them, and 
gives to every one his Part of it: And 
if one of them cannot, or will not re- 
ceive his Portion, it remains to thoſe 
who have taken, or ſhall take theirs . 


n Conjunctim haredes inſtitui, aut conjunctim 
legari, hoc eſt, totam hæreditatem & tota 
legata ſingulis data eſſe, partes autem concurſu fieri. 
J. 80. /. de legat, 3. 

Tories eſt jus acereſcendi (uſusſructus) quoties in 
duobus qui in ſolidum habuerunt, concurſu diviſus 


eſt, 0.3. f. de uſufr. accreſc. Ulp. tit. 24. S. 12. 
See the fifteenth Article. * ? 


XII. 


If a Teſtator had bequeath'd the 12 
ſame thing to two Legatees by two 
difterent Expreſſions and ſeparately, as quearhed 
if having bequeathed a Houſe by a Per- 


firſt Clauſe to a firſt Legatee, he be- by ro 


k Clauſes, 
queathed it again afterwards to another , 


Legatee by another Clauſe, ſuch a Le- Right 10 
gacy might be conceived in three Man- the whole, 
ners, which would have three different 9 their 
Effects. The firſt in ſuch a manner, as cog 
that in the ſecond Legacy the Intention r 17 
of the Teſtator ſhould appear to be to 

revoke the former; and in this Caſe the 

firſt Legacy would remain null. The 
ſecond, ſo as that he would have each of 

the Legatees to have the whole Legacy, 

the Houſe going to one, and the Heir 


being 
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being charged to give the Value of it 


to the other Legatee; which would be 


executed, provided the ſaid Intention 


were expreſs and clearly explained. 
The third is if by the two Clauſes of 
the Teſtament the Houſe were bequeath- 
ed intire to each of the two Legatees; 
and in this caſe they both accepting the 
Legacy, their Concurrence would di- 
vide it, and each of them would have 
the half of the thing bequeathed in this 
manner. Bur if in this laſt Caſe there 
ſhould be one of the two Legatees who 
either could not, or would not have a- 
ny ſhare in the Legacy, the whole 
would belong to the other; not fo 
much by Right of Accretion, as that be- 
cauſe the whole was given him, and 
that his Right not being diminiſhed by 
the Concurrence of the other, it would 
remain intire to him, but with the 
Charges which ought to paſs to this 
Legatee, according as the Diſpoſition 
of the Teſtator ſhould demand ir ; for 
there might be ſome of the Charges li- 
mited to the Perſon of the other Lega- 
tee who would take nothing. 


o We make uſe of this Example, which in all 
appearance will not happen; but it is becauſe it is 
frequent in the Roman Law, and that it explains 
one of the Manners of Union or Conjunttion ſpoken 
of in the fifth Article. It is of this manner that it 
is ſaid, that one and the ſame thing may. be be- 
queathed 10 two Perſons ſeparately, · disjunctim, ſepa- 
ratim; and it conjoins the Legatees by the thing. 
This Conjunction had this Effect in the antient Law 
of the Romans, that each of thoſe Legatees had 
the whole *, that is, one the Thing, and the o- 
ther the Value of it, Which was altered by ſuſ- 
tinian, and regulated in the manner as it is expreſ- 


| ſed in this Article, as will be ſeen by the Text which 


follows. 4 
Ubi legatarii vel fideicommiſſarii duo forte, vel 


plures ſunt quibus aliquid relictum ſi. Sin au- 
tem disjunctim fuerit relictum: fi quidem omnes 
hoc accipere & potuerint & maluerint, ſuam quiſ- 
que partem pro virili portione accipiat. Et non ſi- 
bi blandiantur ut unus quidem rem, alii autem ſin- 
guli ſolidam ejus rei æſtimationem accipere deſide- 
rent: cum hujuſmodi legatariorum avaritiam anti- 
quitas varia mente ſuſceperit, in uno tantum genere 
legatorum eam accipiens, in aliis reſpuendam eſſe 
exiſtimans. Nos autem omnimodo repellimus, u- 
nam omnibus naturam legatis & fideicommiſſis im- 
am diſſonantiam in unam tra- 
hentes concordiam. Hoc autem ita fieri ſancimus, 
niſi teſtator apertiſſime, & expreſſim diſpoſuerit, 
ut uni quidem res ſolida, aliis autem exiſtimatio rei 
ſolidum præſtetur. Sin vero non omnes 
legatarii, quibus ſeparatim res relicta ſit, in ejus ac- 
quiſitionem concurrant ; fed unus forte eam acci- 
piat: hæc ſolida ejus ſit, quia ſermo teſtatoris om- 
nibus prima facie ſolidum aſſignare videtur ; aliis 
ſupervenientibus partes a priore abſtrahentibus, ut 
ex aliorum quidem concurſu prioris legatum minua- 
tur, Sin yero nemo alins yeniat, yel yenire po- 


ſingulis in 


* Ulp. Tit. 24, §. 12. C 31. 


tuerit, tunc non yacuatur pars quæ deficit, nec aliis 
accreſcit, ut ejus qui primus accepit, legatum au- 
gere videatur, ſed apud ipſum qui habet ſolida rema- 
neat, nullius concurſa diminuta. Et ideo fi onus 
fuerit in perſona ejus apud quem remanet — 
adſcriptum ; hoc omnimodo impleat, ut voluntati 
teſtatoris pareatur. Sin autem ad deficientis perſo- 
nam hoc onus fuerit collatum, hoc non ſentiat is 
qui non alienum, ſed ſuum tantum legatum immi- 
nutum habet. Sed & varietatis non in occulto fit 
ratio: cum ideo videatur teſtator disjunctim hoc re- 
liquiſſe, ut unuſquiſque ſuum onus, non alienum 
agnoſcat. Nam ſi contrarium volebat, nulla erit 
difficultas conjunctim ea diſponere, J. an. S. 11. C. 
de caduc. toll. 

Si quidem evidentiſſime apparuerit, ademptione a 
priore legatario facta, ad ſecundum legatum teſtato- 
rem convolaſſe, ſolum poſteriorem ad legatum per- 
venire placet. Sin autem hoc minime apparere po- 
teſt, pro virili portione ad legatum omnes venire: 
ſcilicer, niſi ipls biet ex ſcriptura manifeſtiſſimus 
eſt, utrumque eorum ſolidum accipere voluiſſe. 1,33. 
F. de legat. 1. | 

Altho this laſt Law be taken out of the Digeſts, 
yet thoſe who are acquainted with the Stile of the 
antient Lawyers, the Authors of the Texts which 
are collected together in the Dig ſis, and with that 
of Tribonian, will eaſily perceive that theſe Ex- 
preſſions are of his Stile; and that he has actommo- 
dated this Law to the Change which Juſtinian had 
made by the other Law which has been juſt now 
quoted, having aboliſhed that antient Law which 
gave the whole thing to each of the Legatees to 
whom it was bequeathed ſeparately, in the manner 
explained in this Article. 

We have ſaid at the end of the Article, that the 
 Legatee,who ſhall have the whole Legacy ſhall acquit 
the Charges which ought to paſs to him according to 
the Diſpoſition of the Teſtator z and we have not ſaid 


in general, as it is expreſſed at the end of the firſt of 


theſe two Texts, that he would not be bound for 
the Charges which the Teſtator had impoſed on the 
other Legatees of the ſame thing, and who ſhould 
take no Share in it. For beſides that it is very 
difficult, not to ſay impoſſible, for a Legatee to re- 
-fuſe-a Legacy, if the Charge does not exceed the V a- 
lue of it; yet altho this Caſe ſhould happen, it 
would be by the Circumſtances, and by the man- 
ner in which the Teſtator had expreſſed himſelf, 


that we ought to judge if his Intention was, that 


the Charge impoſed on the Legatee, who ſhould 
take no part of the Legacy, ſhould be limited to 
his Perſon, or that it ſhould affeft the thing 
bequeathed, and that it ought to paſs to the 
Legatee who ſhould have the whole Legacy to 


himſelf. 
XIII. 


If the ſame thing is bequeathed to 13. 4. 


two or more Legatees, but ſo as that eng Le- 
8 Latees by 


the Teſtator divides it among them, a 
if he bequeaths it to them by equal 


Portions, or afligns to every one his Accretion. 


own, there will be no right of Accre- 
tion among them : For their Title di- 
vides them, and gives to every one his 
Right to his Legacy ſeperated from that 
of the others, and reſtrained to his own 
Portion. So that if any one of the 
Portions of theſe Legatees ſhould be- 


come vacant, the others would have no 
Right 
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Of Teſtaments. 


Right to it p; but it would go either 
to the Heir or Executor, if it was he 
that was charged with the Legacy, or 
to a Legaree, if the Teſtator had char- 
ged one Legacy with this other; as if 
he had deviſed a Land or Tenement to a 
Legatee, and had charged him to give to 
others either a Portion of the ſaid Land, 
or the Uſufruct of the whole, or of a 
part thereof, or a Sum of Money to be 
divided among them. 

p Quoties uſusfructus legatus eſt, ita inter fruftua- 
rios eſt jus accreſcendi, ſi conjunctim ſit uſusfruftus 
relictus. Cæterum i ſeparatim unicuique partis rei 
uſusfructus fit relictus, fine dubio jus accreſcendi 
ceſſat. I. 1. ff. de uſufr. accreſc. 


XIV. 


14. Divers If it ſhould happen that one and the 
Caſes of ſame thing mas bequeathed jointly, 


be, and without diſtinction of Portions, 


joint Lega- to ſeveral Perſons, as has been men- 
tees, tioned in the eleventh Article, one of 
the Legatees being a poſthumous Child, 
ſhould not come into the World, or that 
another Legatee ſhould happen to be 
dead before the making of the Teſta- 
ment; and the Teſtator knew nothing 
of it, the Portions which by theſe E- 
vents would become vacant would ac- 
crue to the others J. And it would be 
the ſame thing if one of theſe Legatees 
who was alive when the Teſtament was 
made, ſhould happen to die before the 
Teſtator v. 5 
Si Titio & poſtumis legatum ſit, non nato 
poſtumo, totum Titius vindicabit. J. 16. $. 2. F. 
de legat. 1. 

In primo itaque ordine, ubi pro non ſcriptis effi- 
ciebantur, ea quæ perſonis jam ante teſtamentum 
mortuis teſtator donaſſet, ſtatutum fuerat, ut ea 
omnia bona manerent apud eos a quibus fuerant 
derelicta: niſi vacuatis vel ſubſtitutus ſuppoſitus, 
vel conjunctus fuerat aggregatus. Tunc enim non 
deficiebant, ſed ad illos perveniebant, nullo grava- 
mine (niſi perrard) in hoc pro non ſcripto ſuper- 
veniente, Quod & noſtra majeſtas quaſi antiquæ 
benevolentiæ conſentaneum, & naturali ratione ſub- 
nixum, intactum atque illibatum præcepit cuſtodiri, 
in omne tempus valiturum. J. an. 5. 3. C. de ca- 
duc. toll. | 

Pro ſecundo vero ordine, in quo ea verteban- 
tur, quæ in cauſa caduci fieri contingebant, ſcilicet 
ubi legatarius vivo teftatore decedebat ; fi eo caſu 
ſuperſit conjunctus, ei accreſcit legatum cum onere. 


d. l. un. Se 4. 
XV. 


It reſults from all the Rules which have 
15. Accre- been here explained, that the Right of 
tion in Le- Accretion among Heirs or Executors, 
e being an Effect of the Rule which or- 
:. a . dains that the Inheritance cannot be di- 


ſequence of vided ſo as that part thereof ſhall g0 


ihe Con- to the teſtamentary Heir, and part 
38 thereof to the Heir at Law; the ſaid 
ling Right is acquired by the thing it ſelf, 


Vor. II. 


3 : 

Tit. 1. Sect. 16. 
that is, by the Inheritance. From 
whence it follows, that the Inheritance 
ought to go intire to him who hap- 
pens to be the only Perſon who is to 
ſucceed, whether he was united to o- 


thers by the Expreſſion, or was called to 
the Succeſſion ſeparately, or that he was 


even reſtrained to one diſtin& Portion: 


For ſeeing this Portion cannot remain 
to him ſingle by itſelf, it draws ro him 
the Portions of the others when they 
become vacant ; ſo that it is always 
by the thing that Heirs or Executors 
are conjoined with one another. And 
among Legatees the Right of Accre- 
tion is likewiſe an Effect of their being 
conjoined by the thing, as appears by 
the Rules explained in the Articles 
which relate to the Legacies s. 


Si totam, an partem ex qua quis heres inſticutus 
eſt tacite rogatus fit reſtituere, apparet nihil ei de- 
bere accreſcere, quia rem non videtur habere, |. 83. 
ff. de acquir. vel omit, hæred. 

We do not quote here this Text becauſe of the 
Rule that is explained in it, that he who is char- 
ged with a tacit Truſt of the Inhetitance, or 4 
part of it, has not the Right of Accretion; for if 
the Fiduciary Bequeſt be in favour of a Perſon to 
whom the Teſtator could not give any thing, nei- 
ther the Perſon for whom the Truſt is created, nor 
the Heir that is charged with it, will have any 
ſhare in the Fiduciary Bequeſt. And if it be in 
favour of a Perſon to whom the Teſtator might lau- 
fully give, it will be very evidently the Perſon for 
whom the Truſt is, who will have the Benefit of 
the Right of Accretion, if it is to take place; and it 
will be his Buſineſs to regulate it with the Perſon 
who is charged to reſtore to him the whole Inheri- 
tance, or a part of it. But we have put down 
here this Text only on account of theſe laſt Words in 
it, quia rem non videtur habere, becauſe they ſhew 


that it is to the Thing that the Right of Accretion is 


annexed; which is a Principle that we thought ne- 
ceſſary to be explained in this Article, See the 


Texts cited on the eleventh Article. 


SE CT. X. 
Of the Right of Tranſmiſſion. 


HEN an Heir or Executor has 
accepted a Succeſſion, if he dies 
afterwards, it is without doubt that he 
tranſmits the ſaid Succeſſion, that is, 
makes it to paſs to his Heirs and Execu- 
tors with his other Goods : If a Lega- 
tee dies after he hasacquired his Right 
to the Legacy, he tranſmits it in the 
ſame manner to his Succeſſor; and it 
is not of this manner of tranſmitting 
that we treat here. But if the Heir or 
Executor, or Legatee dies before he has 
known or exerciſed his Right, it does 
not appear to be ſo certain, that they 
tranſmit it in this caſe to their Heirs 
and Executors, And this Doubt had 
O given 
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given occaſion in the Roman Law to ma- 
ny Queftions, concerning which ſeveral 
Rules have been made, which mark dif- 
ferently in what Caſes Heirs and Le- 
Ter tranſmit, or do not tranſmit their 

ight to their Heirs ; that is, in what 
Condition their _ ought to be at 
the time of their Death, in order to 
make it paſs from them to their Suc- 
ceflors. 

Altho the Right of Tranſmiſſion in 
the Roman Law reſpects Succeſſions of 
Inteſtates as well as Teſtamentary Suc- 
ceſſions, and that it may ſeem for this 
Reaſon that we ought to have treated 
of this Matter among thoſe which are 
common to the two ſorts of Sueceſſions; 
yet we have placed it among the Mat- 
ters relating to Teſtaments : For in our 
Uſage there can be no difficulty as to 
the Tranſmiſſion of Legal Succefſions, 
becauſe of our Rule, That the Dead gives 
ſeifin to the Living, as ſhall be explained 
hereafter. Thus the Rules which con- 
cern the Difficulties of Tranſmiſſion 
are in our Uſage limited to teſtamentary 
Diſpoſitions, whether it be for 1 
and Fiduciary Bequeſts, or for Inheri- 
tances. 5 

We may make the ſame Remark on 
the Rules of the Roman Law which 
concern the Right of Tranſmiſſion, as 
we have made on thoſe relating to the 
Right of Accretion, That the Origin of 
Tranſmiſſion, as well as that of Accre- 
tion, is found in the natural Order of 
Legal Succeſſions. For as the Right of 
Accretion between two Children, for 
example, who ſurvive their Father, 1s 
founded upon this, that it is natural, 
when the two concur together, for them 
to divide the Inheritance between them, 
and that if one of the two be left a- 
lone, he ſhould have the whole ; the 
Right of Tranſmiſſion is founded upon 
this, that it is natural alſo, if a Son 
who has outlived his Father happens to 
die before he has entred upon the Suc- 
ceſſion, or even before he knew of his 
Father's Death, that he ſhould tranſmit 
to his Children the Right which he had, 
and that his Children taking his Place 


ſhould uſe his Right, which becomes 


theirs. Thus he tranſmits to them the 
Right which he had acquired by the 
Death of his Father, and he would 
tranſmit it in the ſame manner to other 
Heirs, whether Heirs by Teſtament or 


Heirs at Law, becauſe this Succeſhon 


had paſſed naturally to him, and was 
become a part of the Goods of his own 
Inheritance. It was in this manner 
that the Uſe of Tranſmiſſion began in 


the Roman Law; but it was limited to 
the Children ho were under the Power 


and juriſdiction ot their Father when he 


died, and who were called foi haredes- 
And the Children who were emancipa- 


ted not —_ ui havredes, they had not 
c 


this Righ ranſmiſſion, if they died 
before they knew and had exerciſed their 
Right to the Inheritance a. And it 
was the fame thing, and that with much 
more reaſon, as to the other Heirs of 
Blood 5. 

As for Teſtamentary Succeſſions, 
there was no Tranſmiſſion in them, un- 
leſs the Teſtamentary Heir or Executor 
had known and exercifed his Right c; 
and even Children who were inſtituted 
Heirs, or Executors by the Teſtament 
of their Parents, were deprived of it as 
well as Strangers, and they began to 
have the Right of Tranſmiſſion of the 
Teſtamentary Succeſſions of their A, 
cendants only by a Law of the Empe- 
rors Theodeſius and Valentizian, who gave 
to Children and other Deſcendants this 


Right of Tranſmiſſion, not indifferent- 


ly to tranſmit the Teſtamentary Succeſ- 
ſions of their Aſcendants to their Exe- 
cutors, whether they were Strangers or 
Relations, but only in favour of their 
Children and other Deſcendants 4. And 
ſeeing this Law ſpeaks only of Teſta- 
mentary Succeſſions, and not of Succeſ- 
ſions of Inteſtates, the moſt learned of 
the Interpreters has been of opinion that 
it made no change in the Succeſſions 
of Inteſtates, and that the Children who 
are not ſui haredes have by this new Law 
the Tranſmiſſion only of what Goods 
come to them by virtue of the Teſta- 
mentary Diſpoſitions of their Aſcen- 
dants; and that as to the Succeſſions of 
Inteſtates the antient Law ſubſiſts, which 
does not give the Tranſmiſſion to Chil- 
dren who are emancipated, but only to 
thoſe who being under the Father's 
Juriſdiction, were ſu; haredes. Thus we 
ſee that by the Roman Law the Tran(- 
miſſion has place in Teſtamentary Suc- 
ceſſions only for Children, and in legal 
Succeſſions only for ſuch Children as 
were not emancipated. And as for all 
other Heirs, whether Heirs by Teſta- 
ment, or Heirs at Law, they had not 
this Right if they died before they 
knew that the Succeſſion was fallen to 

a L. 4. C. qui adm. ad bon, poſſeſs. poſſe. l. 2. 
C. ad Senat. Orph, \ 

b L. g. F. de ſuis & legit. hared. 

c Hæreditatem, niſi fuerit adita, tranſmitti nec 
veteres concedebant, nec nos patimur, L. un. 5. 5. 


C. de caduc. toll. 
d L. un. Cod. de his qui ante apert. tab. l. un. 


NJ bn Cod, de caduc. toll. 
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07 Teſtaments, 


them, or before they had entered upon 
ite. And this Rule was ſo ſtrictly ob- 
ſerved, that altho it were becauſe of 
Abſence that the Child was ignorant of 
the Death of his Father, he had nc 
Right of Tranſmiſſion, if he died in 
that Ignorance of his Right. And it 
was out of mere favour that the Empe- 
ror Antonin excepted the Caſe of Ab- 
ſence on account of the Publick i. 
There was another Exception in fa- 
vour of Heirs, whether Heirs by Teſ- 
tament or Heirs to Inteſtates, who 
died within the time which the Law 
gave the Heir to deliberate whether he 
would accept of the Inheritance or re- 
fuſe it. And they who died within 
the ſaid time, without explaining their 
Intentions therein, tranſmitted their 
Right to their Heirs g. 
sto Legatees, their Condition, in 
what concerned the Right of Tran(- 
miſſion, was more advantageous in the 
Roman Law than that of the Heirs or 
Executors: For they acquired their 
Right the Moment that the 'Teſtator 
died, if the Legacy was pure and ſim- 
ple; and if the Legacy was conditio- 
nal, the Right of the Legatee depended 
in that caſe, as it was but juſt, on the 
Accompliſhment of the Condition, and 
he did not acquire it till the Condition 
was accompliſhed h. Thus the Lega- 
tee of a Legacy pure and ſimple hap- 
pening to die after the Teſtator, without 
knowing any thing of the Legacy, 
tranſmitted his Right to his Heir; and 
if the Legacy was conditional, and the 
Legatee died before the Condition was 
fulfilled, as he had acquired nothing him- 
ſelf, ſo he tranſmitted nothing to o- 
thers which was alſo natural and 
aſt, 
This Difference between the Condi- 
tion of Legatees and that of Heirs or 
Executors, as to what concerns the 
Right of Tranſmiffion, had been eſta- 
bliſhed in order to avoid an Inconve- 
nience, which would have happened if 


e I. 7. Cod. de Jure delib. l. un. §. 5. C. de ca- 
duc. toll. | 

F T. 86. ff. de acq. vel omitt. hared. 

g See the eighth Article of this Section. 

There was another Caſe in the Roman Law, 
where the teſtamentary Heir tranſmitted his Right, 
if he died before he entered upon the Inheritance. 
But ſeeing this Caſe has no Conformity with our 
Uſage, we do not explain it here; and we only 
tate this notice of it here, to ſatisfy thoſe who 
might be apt to find fault with the Omiſſion, and 
thoſe who may have a mind to conſult it in its pro- 
per Place. V. I. 3. §. 30. ff. de Senat. Silan, I. pe- 
nult. C. de his quib. ut ind. | 

h See the tenth, eleventh and twelfth Articles of 
1 is Section. | | 


Vol. II. 


Tit. 1. Sect. 10. 

the Right of the Legatee had not veſted 
in him at the Moment of the Death of 
the Teſtator. For ſeeing in the Roman 
Law the Validity of the Legacies de- 
pended on the Acceptance of the Inhe- 
ritance, ſo that if the Heir or Executor 
renounced the Inheritance, the Legacies 
remained null, as has been explained 
in its proper Place i, it might have 
happened that if the Right had not veſ- 
ted in the Legatee but by the Executor's 
Acceptance of the Succeſſion, which de- 
pended on the Executor, and which 
the Executor might put off, the Le- 
gatee who ſhould die in the Interval, 
between the Death of the Teſtator 
and the Executor's Acceptance of the 
Inheritance, would have loſt his Right, 
and have tranſmitted nothing to his 
Heirs. It was for the preventing of 
this Inconvenience, that it was regu- 
lated, in regard to Legatees, that the 
Right to the Legacy ſhould be veſted in 
them at the Moment of the Death of 
the Teſtator, that they might have the 
Right of tranſmitting it to their Heirs. 
Thus it was a Favour which was 
granted them, to diſtinguiſh their Con- 
dition from that of the Heirs or Execu- 
tors, in what concerns Tranſmiſſion, 
And as this Favour was granted only to 
prevent that Inconvenience, ſo it had 
not place in the Caſes where the Incon- 
venience was not to be feared. Thus, 
for Legacies which could not be tranſ- 
mitted, ſuch as a Legacy of the Uſu- 
fruct of any thing, or a Legacy of Li- 
berty to a Slave, which are Legacies 
confined to the Perſons of the Legatees, 
the Legatees didnot acquire their Right 
to them but from the Day of the Heir's 
entring upon the Inheritance J. 

In our Uſage the Tranſmiſſion of 
Succeſſions of Inteſtates takes place in- 
differently not only for Children, but alſo 
for all the next of kin, whether they be 
Deſcendants, Aſcendants, or Collate- 
ral Relations. For according to our 


i See the nineteenth Article of the fifth Section of 
this Title, and the Remark that is made upon it. 

T. un. S. 2. ff. quando dies uſusfr. leg. ced. l. 2. 
& 1.8. ff. quando dies leg. ced. 

But if this Legatee of an Uſufrutt having ſurvi- 
ved the Teſtator a whole Tear, had died before the 
Heir had accepted the Succeſſion, would it have been 
juſt that the Heir of the ſaid Uſufruttuary ſhould 
loſe the Fruits of that Year ? This Difficulty can- 
not happen in our Uſage, where Equity would do 


Juſtice to the Uſufruttuary, or to his Heir. And 
one or other of them would have the Fruits which 


ought to belong to him from the time that the Suc- 
ceſſion was open, according to the Diſpoſution of the 
Teſtator, and according to the Rules of Uſuſrutt, 
which have been explained in the Title of that 
Matter. ö 
O 2 Rule, 
- 
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The CIVIL LAW, Ec. 


Rule, The Dead gives Seifin to the Living, 
his next lineal Heir who is capable of ſuc- 
ceeding to him, of which mention has been 
made in another place m, the Heirs of 


Blood acquire their Right to the Suc- | 


ceſſion the very Moment that it is 
open, altho the Death of the Perſon to 
whom they ſucceed be unknown to 
them, and that they be ignorant of their 
Right to ſucceed; and do not ſo much 
as know that the Deceaſed was their 
Relation. It follows from this Rule, 
that if the Heir at Law, or next of 
Kin, who ſurvived but one Moment the 
Perſon to whom he had Right to ſuc- 
ceed, happens to die immediately after 
him, without having exerciſed or known 
his Right, he tranſmits it to his Heirs. 

As for Legacies, our Uſage gives to 
all Legatees the Right of Tranſmiſſion 
of pure and ſimple Legacies, which may 
paſs to their Heirs; and if the Legatee 
who has ſurvived the Teſtator dies be- 
fore he had knowledge of the Legacy, 
he tranſmits it nevertheleſs to his Heir, 
in the ſame manner as the Heir at Law, 
or next of Kin, tranſmits to his Heir 
the Inheritance, 

There remains then no other Difficul- 
ty, except in the Tranſmiſſion of Teſta- 
mentary Succeſſions; and there would 
remain none even in that, if the Rule 
which gives the Right of Tranſmiſſion 
to Legatees when they have out- lived 
the Teſtator, had been extended to Teſ- 
tamentary Heirs or Executors. A Rule 
ſo eaſy, and ſo plain as this, would 
have put an end to many Difficulties 
which ſtill remain in the Principles of 
the Roman Law concerning this Matter, 
and would have removed Inconveniences 
therein, which ſeemed to deſerve that 
ſome Proviſion ſhould have been made 
to guard againſt them, as well as thoſe 
relating to Legatees. For if it would 


be hard for a Legatee who ſhould die 


before the Executor's accepting of the 
Inheritance, that he could not tranſmit 
his Right to his Heirs, it would not be 
leſs hard for Children, or other Succeſ- 
ſors, of an Executor, that becauſe he 
was ignorant of his Right to the Inhe- 
ritance, whether through Abſence, or 
for other Cauſes, he could not tranſmit 
it if he died in this Ignorance ; and that 
thus a mere Chance ſhould diſtinguiſh 


his Condition from that of an Executor 


who ſhould die after he had known of 
his Right, altho he had made no Step 
towards exerciſing it. For he would 
nevertheleſs tranſmit his Right to his 


m See the Preface to this ſecond Part, numb. 7. 


Book III. 


Heirs, if he died within the Time 
which the Law allowed to Teſtamen- 
tary Heirs or Executors for delibera- 
tings as has been already obſerved. 

t ſeems very ſtrange that by this 
Law the Teſtamentary Heir, who has 
known his Right, and neglected it, 
ſhould tranſmit to his Heirs the Succeſ- 
ſion that was fallen to him; and that if 
the ſame Heir had been ignorant of his 
Right, he could have tranſmitted no- 
thing. This Inconvenience might have 
been ſufficient to juſtify a Rule, which, 
at the ſame time that it removed the 
Inconvenience, would have beſides been 
uſeful to put an end to all the Difficul- 
ties of this matter. And it is without 
doubt upon this Conſideration, that in 
one of the Provinces of France, where 
the Roman Law is moſt followed, they 
have eſtabliſhed it as a Rule or Cuſtom, 
That the Dead gives Seifin to the Living, in 
what manner ſoever he ſucceeds, whether by 
Teſtament, or without Teſtament n. And 
if this Rule be juſt in the Roman Law 
for Legatees, that they ſhould have 
their Right at the Moment of the Death 
of the Teſtator, what Injuſtice would 
there be in it, if it ſhould take place 
likewiſe for the Teſtamentary Heirs or 
Executors ? ſince it is true of the Teſ- 
tamentary Heirs, as well as of Lega- 
tees, that they hold their Right by the 
ſame Title of the Will of the Teſtator, 
and of the Law which authorizes the ſaid 
Will; and that this Title is ſtill more 
favourable for the ſaid Heirs or Execu- 
tors than for Legatees, whom the Teſ- 
rator hath leſs conſider'd than his Heir 
or Executor; and in a word, that the 
Teſtament having its Effect by the 
Death of the Teſtator, it is at the 
Moment of the ſaid Death that the 
Teſtamentary Heir ought to take the 
place of him to whom he ſucceeds. 
And it 1s alſo the Rule, that at what 
time ſoever afterwards the ſaid Heir or 
Executor accepts of the Inheritance, 
he is conſidered as if he had accepted 
it at the Moment of the ſaid Death, 
and is bound in the ſame manner 
for all the Charges that were fallen 
due before he accepted the Succeſ- 
ſton o. 

Will it be objected againſt the Tranſ- 
miſſion of an Inheritance in the Caſe 
where the Teſtamentary Heir died 
without knowing any thing of the Teſ- 
tament, that one cannot acquire a Right 


n See the Cuſtoms of Bourdeaux and Country of 
Guienne, Article 74. | 
o See the fifteenth Article of the firſt Seftion of 
Heirs and Executors in general, | 
which 


Of Teſtaments. 
which they know nothing of; and that 
the Quality of Heir or Executor, im- 
plying Engagements, it is neceſſary for 
acquiring an Inheritance that the Heir 
or Executor ſhould know the Right 
which is fallen to him ; and that there- 
fore he having been ignorant of it, has 
had no Share in the Inheritance, and 
conſequently could not tranſmit it to 
his Heirs? But theſe Reaſons would 
prove in the ſame manner, that there 
would be no Tranſmiſſion even in Suc- 
ceſſions of Inteſtates; and they would 
prove likewiſe, that the Legatees who 
had known nothing of the Legacies left 
them, could not tranſmit them to their 
Heirs, at leaſt thoſe whoſe Legacies 
ſhould be ſubject to ſome Charges. 

Will it be laid. that the Teſtator has 
conſidered only the Perſons of his Exe- 
cutors, and not the Perſons of their 
Succeſſors, and that therefore the Execu- 
tor being dead without having acquired 
the Inheritance, his Heirs or Executors 
ought to have no Share in it? But this 
Reaſon would prove the ſame thing as 
to Legatees; and ſince it proves nothing 
with reſpe& to them, neither ought it 
to prove any thing with reſpe& to Exe- 
cutors. Thus the only natural Effect of 
this Reaſon would be to prove, that if 
he who 1s inſtituted Heir or Executor 
dies before the Teſtator, the Inſtitution 
does not paſs to his Heirs ; bur if the ſaid 
Heir or Executor ſurvives the Teſtator, 
it would be againſt his Intention to de- 
prive him of the Right of Tranſmiſ- 
ſion, ſince every Teſtator means, that 
if thoſe whom he inſtitutes his Heirs 


or Executors do ſurvive him, all the 


Goods of the Inheritance ſhould be 
theirs in the Moment that his Death 
thall diveſt him of them. To which 
we may likewiſe add this Conſidera- 
tion, which is common both to the Exe- 
cutor and to the Legatee, that it is not 
abſolutely true that the Teſtator hath 
only conſ1der'd their Perſons. For it is 
very uſual for a Friend to inſtitute his 
Friend his Heir or Executor in conſide- 
ration of his Children, and to leave a 

Legacy to a Friend upon the ſame Mo- 
tive; ſo that the Tranſmiſſion in theſe 
Caſes is agreeable to the Intention of 
the Teſtator. But even in the Caſes 
where the Intention of the Teſtator is 
confined to the ſole Perſon of the Exe- 
cutor and Legatee, the Right of Tranſ- 
miſſion is not therefore the leſs compre- 
hended in the Diſpoſition of the Teſta- 
tor. For it is for the Intereſt of the 
Executor and of the Legatee, that the 
Goods which come to them by a Teſta- 


Tit. 1. Sed. 10. 


ment ſhould paſs to the Uſe of their 
Affairs, whether it be to acquit their 
Debts, or for other Uſes, which can- 
not be done except by the Right of 
Tranſmiſſion. Thus it may be ſaid, 
that the Right of Tranſmiſſion being 
founded on all theſe Principles of Equi- 
ty, it was not ſo much a Favour done 
to the 1 in the Roman Law, as 
an Act of Juſtice, in giving them the 
Right of Tranſmiſſion, although they 
ſhould happen to die before they knew 
any thing of the Legacy ; and that the 
ſame Juſtice might be likewiſe extend- 
ed to Teſtamentary Heirs or Executors 
without any Inconvenience. 

It ſeems reaſonable to conclude from 
all theſe Reflections, that ſince neither 
natural Equity nor Reaſon render the 
Condition of the Teſtamentary Heir 
worſe than that of the Legatee, it 
would have been juſt to have made it 
equal as to the Right of Tranſmiſſion ; 
and that the Rule which ſhould have 
ordered it ſo being founded on Princi- 
ples ſo natural as theſe, would have 
been much more uſeful than the ſeveral 
Subtilties which one meets with in this 


Matter, as well as in others of the R 


man Law. So that it would have been 
convenient that the Rule, The Dead 
gives Seifin to the Living, had been made 
common throughout in Succeſſions by 
Teſtament, as well as thoſe without 
Teſtament, as we have ſeen that it is 
in one of the Provinces of Frauce, where 
the Roman Law is moſt in uſe, and where 
they have very prudently judged, that 
it is much more uſeful to eſtabliſh Tranſ- 
miſſion without diſtinction in all ſorts of 
Succeſſions, whether it be an Heir that 
ſucceeds by Teſtament, or without 
Teſtament, whether he knew of his 
Right, or died before he knew any thing 
of it, than to introduce Diſtin&ions 
full of Inconveniences without any Ad- 
vantage, and ſerving for no other Uſe 
than to give occaſion to many Law-Suits. 
It is without doubt upon theſe Conſide- 
rations, that altho this particularCuſtom 
in one Province, which is governed by 
the written Law, : ſeems to inſinuate 
that in the others they follow the Roman 
Law, yet ſome Authors have thought 
that the Maxim, That the Dead gives 
Seifin to the Living, is become univerſal 
throughout the whole Kingdom in Teſ- 
tamentary Succeſſions, as well as in Suc- 
ceſſions of Inteſtates. 

It is to be remarked on this Matter of 
Tranſmiſſion, that it contains ſome par- 


ticular Rules which would be of neceſ- 


ſary Uſe, even altho Tranſmiſſion ne 
take 
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take place in Teſtamentary Succeſſions ; 
as, for example, that which concerns 
the Tranſmiſſion of conditional Diſpo- 
ſitions: And that there are alſo other 


Rules which relate to the Tranſmiſſion 


of legal Succefſions, ſuch as thoſe which 
are explained in the firſt Articles, which 
ee in general the Nature of Tranſ- 
miſſion, | 
All theſe ſeveral forts of Rules ſhall 
be explained in this Section, and ſhall 
take in every thing that belongs to 
this Matter of Tranſmiſſion. But ſee- 
ing the Uſe of Rules and Principles 1s 
much facilitated by the Application of 
them to the particular Caſes to which 
they may agree; and that we have been 
obliged to explain many of theſe Caſes 
in the ninth Section of the Title of Le- 
gacies; the Reader may be pleas'd to 
have recourſe to that Section at the ſame 
time that he reads this. 


The CONTENTS. 
1. Definition 0 ter no? 


2. To what Tranſmiſſion is limited. 

3. Tranſmiſſion takes place when the Right 
is acquired. 

4. The Tranſmiſſion depends on the Condi- 
tion in which the Right is at the time of 
the Death. 

5. There is uo Tranſmiſſion, if the Teſta- 
mentary Heir or Legatee dies before the 
Teſtator. 

6. The Inſtitution and the Legacy may be 

conceived in Terms which make them to 

pap to the Heirs. 

7. The Acceptance of the Inheritance gives 
the Right of Tranſmiſſion. 

8. The Teftamentary Heir, who dies within 
the Time allowed for deliberating, tranſ- 
mits his Right. | 

9. When the Inſtitution or Subſtitution of an 

Heir is conditional, he has no Right to 
tranſmit, unleſs the Condition be come to 
aſs. | 

105 Fauſalſion of a Legacy that is pure 
and fimple. | 

1 gun elfen of a conditional Legacy. 

12. Tranſmiſſion of a Legacy to an uncer- 
tain Day. . 

13. De Rules of Tranſmiſſion may be ap- 


plied to Subſtitutions, and to Fiduciary 


Bequeſts, 
I. 


Ranſmiſſion is the Right which 
row of Heirs, or Executors, or Legatees, 
Fog 1 may have to convey down to their 

"  Succeſlors the Inheritance or Legacy 
which belonged to them, in caſe they 


| 1. Defint- 


CIVIL LAW, &c. Boos III 


die before they have exerciſed thei? 
Right a. 
a Succeſſionem ad hætedes ſuos tranſmittere. J. 7. 


in f. C. de jure delib. See the Preamble of this 
Section. 


II. 


It reſults from the Definition ex- 2. To what 
plained in the preceding Article, that Tran/miſ- 
when the Heir or Executor has enter'd ſo» is li- 
upon the Inheritance, and the Legatee“ e. 
has received the Legacy, it is not any 
longer by the Tranſmiſſion that their 
Right paſſes to their Heirs, but barely 
by Succeſſion, in the ſame manner as 
their other Goods ᷣ. For Tranſmiſſion 1 
is underſtood only of the Right which 1 
the Heir, or Executor, or Legatee, Di 
may have to convey to his Heirs a Right 
which he himſelf had never exerciſed, 
and which may have been altogether 
unknown to him, as will be ſeen in the 
Sequel of this Section. 


b This is a Conſequence of the Definition of the | 
Right of Tranſmiſſion. | : 


III. 


The Heir or Executor, and the Le- 3. Tranſ⸗ 
gatee have this in common, that both _ 
the one and the other have the Right of * 1 
Tranſmiſſion, at the ſame time that the Right is . 
Right to the Inheritance, or to the Le- acquired. WS: 
gacy, veſts in them. For having at 
that time their Right in their own Per- 
ſons, it is a Conſequence thereof, that | 
they ſhould tranſmit it to their Heirs, | 
even although they themſelves ſhould 
die before they had received any thing, 
the one of the Inheritance, and the 
other of the Legacy : As, on the con- 
trary, it when they die they had no 
manner of Right in their own Perſons, 
they could tranſmit nothing to their 
Succeſſors c. 


c See the following Article, as alſo the eighth 
and tenth Articles, | 

See in relation to this Article and thoſe that fol- 
low, the ſixth and the other following Articles of the 
ninth Seftion of Legacies, 


IV. 


It follows from the preceding Arti- 4. The 
cles, that when the Queſtion is about Tran/mi/- 
the Right of Tranſmiſſion, it is neceſ- ſen de- 
ſary to conſider in what Condition the _—_ 41 


Right of the Heir or Executor, and tion in 


that of the Legatee, was at the time of which the 


their Death. And this depends on the * is at 
Rules which ſhall be explained here- 7 agg 
after d. | Sip 4 


K. This is a Conſequence of the preceding Arti- 
CMS, 
* 


of Teſtametits. 


V. 
6. There ii There is likewiſe this common to the 
no Tranſ- Teſtamentary Heir, and to the Legatee, 
miſſion, if that althe their Rights have the 'Teſta- 
—. — ment for their Title, yet nevertheleſs 
Heir or Te- if it happens that they die before the 
gatee dies Teſtator, altho after the making of the 
before the Teſtament, there is in that Caſe no 
Tefatore Tranſmiſſion; for the Teſtament was not 
to have its Effect but by the Death of 
the Teſtator. So that when their Death 
precedes that of the Teſtator, they have 
no Right, and conſequently do not tranſ- 
mit any thing e. And there would be 
ſtill leſs ground for Tranſmiſſion, if the 
Teſtamentary Heir or Legatee were al- 
ready dead before the Teitament was 
made, it being poſſible that the Teſta- 
tor knew nothing of their Death j. 


e Pro non ſcriptis ſunt iis relicta qui vivo. teſta- 
tore decedunt. ex 8. 2, & 3. l. un. C. de caduc, 


toll. 
FSi eo tempore quo alicui legatum adſcribebatur 


in rebus humanis non erat, pro non ſcripto hoc ha- 


bebitur. J. 4. F. de his que pro non ſcript, 


VI. 


We may add, as another Rule that 
is common to Teſtamentary Heirs, and 


6. The In- 
ſtitution 


and the to Legatees, that if the Feſtator had 
Legacy conceived his Diſpofitions in ſuch Terms 
— as to ſhew that it was his Will, that in 


In Terms Cale his Heir, or Executor, or his Le- 
which gatees, ſhould chance to die before their 
male them Right fell to them, the ſaid Right ſhould 
9 aſs to their Children, or in general to 
their Heirs; ſuch a Diſpoſition would 
have its Effect not ſo much by the Right 
of Tranſmiſſion, as by the proper Right 
of the ſaid Children or Heirs of the 
Teſtamentary Heir or Legatee, who 
would in this Cafe be called by the 
Teſtator by way of Subſtitution to the 

others g. 


g Since the Will of the Teſtator holds the Place 
of a Law, nothing would hinder ſuch a Diſpoſition 
from having its effect. And we have ſet down 
this Rule here, becauſe it is a Precaution uſed by ma- 
ny for preventing the Events wyich make the-Tranſ- 
miſſion to ceaſe, by taking care to have added to the 
Diſpoſitions of Teſtators, when it is their Will that 
it ſhould be ſo, ſome Expreſſion that may have this 
Effect to make the Inheritance or the Legacy to paſs 
to the Succeſſors of the Teſtamentary Heir or Lega- 
tee in default of them; as is, for example, the 
Expreſſion, That the Teſtator gives to ſuch a one 
and his. 


VII. 


7. The Ac- If he who is inſtituted Heir by a 
2 of Teſtament, having accepted of the In- 
e 126 heritance, ſhould chance to die before 


ritance . 
zives che he touched any thing thereof, he would 


by his Acceptance of it, he had acqui- 


| lence that he was deliberating, and he 


more Time for deliberating, than hat 


103 


tranſmit to his Heirs the Right to ga- N of 


ther in the Effects belonging to it. For FA nie 
red the Quality of Heir, and the Right 

to the Inheritance . Thus this Right, 

as well as all the others which he might 

have, would paſs to his Heirs /, and 

that with much more reaſon than in the 

Caſe of the Rule that follows. 


h See the firſt Article of the third Seftion, how 
one acquires an Inheritance. ; 

i Hæres in omne jus mortui non tantum ſingula- 
rum rerum dominium ſuccedit. J. 37. V. de acg- 
vel om. hæred. 


VIII. 


If during the Time that the Law s. The 
gives the Feſtamentary Heir to delibe- V 


, tary tier 
rate 1n, whether he will accept or refuſe 3 7 


the Succeſſion, lie happens to die with- zu che 
out having done any one Act as Heir, he time al. 
knowing of the Feſtament, whether it %% or 


; a delibera- 
be that he was really deliberating about , we, tenſe 


it, or that he had not in any manner „i his 
explained his Mind therein, but only Right. 
that he had not renounced the Inheri- 
tance; the Law preſumes from his Si- 


tranſmits his Right to his Heirs, who 
may in their own Right accept the In- 
heritance, or renounce it J. 


| Sancimus fi quis vel ex teſtamento, vel ab in- 
teſtato, vocatus deliberationem meruerit: vel, ſi- 
quidem hoc non fecerit, non tamen ſucceſſioni re- 
nuntiaverit, ut ex hac cauſa deliberare videatur: ſed 
nec aliquid geſſerit, quod aditionem, vel pro hære- 
de geſtionem inducat ; prædictum arbitrium in ſuc- 
ceſſionem ſuam tranſmittat .. Et fi quidem ipſe 
qui ſciens hareditatem vel ab inteſtato, vel ex teſta- 
mento ſibi eſſe delatam, deliberatione minime pe- 
tita, intra annale tempus deceſſerit, hoc jus ad 
ſuam ſucceſſionem intra annale tempus extendat. 
I. 19. C. de jure delib. Sin autem inſtante tempore 
deceſſerit, reliquum tempus pro adeunda hxreditate 
ſuis ſucceſſoribus ſine aliqua dubietate relinquat ; quo 
completo, nec hæredibus ejus alius regreſſus in hæ- 
reditatem habendam ſervabitur. d. I. 19. . 
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J We have not ſet down in the Ar- 
ticle that Which is ſaid in the Text, 
'That the Heirs of the Heir have no 


remained to the Deceaſed. For if there 
remained only two or three Days, or 
ſo little Time that it was not poſſible 
for them to exerciſe their Rights, Equity 
would require that they ſhould have a 
longer Delay. And as it is not agree- 
able to our Uſage to be ſo very rigo- 
rous in ſuch like Caſes, it would ſeem 
juſt to grant unto them the ſame Delay 
that the Ordinance of 1667. Tit. 7. 
Art. 1. gives to Heirs to deliberate in, 
ſeeing that Delay is only forty Days aſ- 
ter the Inventary, 
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The CIVIL LAW, G. BOE III. 


| We have mentioned in this Article 


only the Caſe where the Teſtamentary 
Heir knew of the Teſtament, and died 
within the Time allowed by the Law 
for deliberating ; and have ſaid nothing 
of the Caſe where the Heir who knew 
of the Teſtament had let the Time for 
deliberating ſlip, without making any 
Declaration, and died after the ſaid 
Time was expired. For although by 
the Roman Law, that Heir did not 
tranſmit his Right to his Heirs a, yet 
our Uſage ſeems to be oppoſite to that 
Rigour. oy 
nd ſeeing by the Ordinance of 
1667, the Delay for deliberating is on- 
Iy, as has been already mentioned, of 
orty Days after the Inventary, whereas 
by the Roman Law they had whole Years 
to deliberate in, and that this Time 
of forty Days would be too ſhort a time 


to take away the Right of Tranſmiſ- 


ſion, it does not ſuit with our Uſage; 
as has been likewiſe already taken notice 
of, to obſerve this Rigour in the Caſes 
of Non-performance of that which ought 
to be done within a certain ſpace of 
Time, unleſs there were ſome Equity 
in the {tri& Obſervance of the ſaid Ri- 
gour: as, for example, to exclude one 
who had a Right to diſſolve a Sale by 
virtue of a Power or Equity of Redemp- 
tion, and who ſhould not come within 
the Time fixed for bringing the Action 
for that purpoſe. Thus the Heir and his 
Succeſſor would be always received to 
exerciſe their Right, and would not be 
refuſed all ſuch Delays as ſhould appear 
to be juſt and neceſſary b. 

But if the Teſtamentary Heir ſhould 
chance to die before he knew of his 
Right, would he tranſmit it to his Suc- 
ceſſor, whether he died within the Time 
allowed for deliberating, or after the 
ſaid Time ? It might be urged in fa- 
vour of the Tranſmiſſion, that as in the 
Roman Law the Heir who knew of his 
Right did not tranſmit it, if he died 
without declaring his Mind, having let 
the Time paſs which the Law allowed 
him for deliberating, as has been juſt 
now obſerved ; ſo it would ſeem to fol- 
low by the Rule of Contraries, that 
this Time ought not to run againſt the 
Heir who ſhould die without know- 
ledge of his Right; in the ſame man- 
ner as in the Roman Law, the Time gi- 

a Si ipſe (heres) poſtquam ei cognitum ſit hære- 
dem eum vocatum fuiſſe, tempore tranſlapſo nihil 
fecerit, ex quo vel adeundam, vel renuntiandam 
bæteditatem manifeſtaverit, is cum ſucceſſione ſua, 
ab hujuſmodi beneficio excludatur. l. 19. C. de jure 


delib. 
See the Ordinance of 1667, tit. 7. Art, 4. 


ven to the Heir at Law to demand the 
Poſſeſſion of the Goods that were fallen 
to him, did not run againſt the Heir 
who was ignorant that the Succeſſion 


was fallen to him c. And if it is juſt 


to grant a Delay to the living Heir who 
was ignorant of his Right, altho the 


Time regulated by the Law be expired, 


as that Delay is granted by an expreſs 
Rule of the Ordinance of 1667, Tit. 7. 
Art. 4. is it not as equitable to grant to 
the Succeflor of this Heir, who begins 
to know the Right of the Deceaſcd, 
the ſame Delay which would have been 


granted to the Deceaſed, had he been 


in a Condition to demand it? And 
as it has been found juſt in the Ro- 
man Law, that the Heir who knew of 
his Right, and died within the Time 
> iu, for deliberating, ſhould tranſ- 
mit it to his Succeſſors, althovhe had 
done nothing to ſhew his Acceptance of 
the Inheritance, provided only that he 
had not renounced it ; may it not be ſaid 
of the Heir whodies in Ignorance of his 
Right, that the Time for deliberating 
ought not to run againſt him? And it ha- 


ving been impoſſible for him to delibe- 


rate, ſome Time for deliberating ought 
not to be refuſed to his Succeſſor. From 
whence it follows, that the Tranſmiſ- 
ſion to this Succeſlor is as juſt as that to 
the Heir of him, who having known his 
Right had neglected it to the Time of 
his Death, which happened within the 
Time allowed for deliberating, and 
who did nevertheleſs tranſmit the Suc- 
ceſſion to his Heirs, according to the 
Rule explained in this Article. 

The Reader may join to theſe Con- 
ſiderations the Reflexions which have 
been made on this Subject in the Pream- 
ble of this Section, and particularly 


that which has been remarked touchin 


the Sentiment of thoſe who think that 
it is at preſent the general Uſage of the 
Kingdom, that the Rule, The Dead gives 
Seifin to the Living, extends to Teſtamen- 
tary Succeſſions. 

c Quacunque die neſcierit, aut non potuerit, nul- 


la dubitatio eſt quin dies ei non cedat. I. 2. f. quis 
ordo in bon. poſſ. ſervet. . aAee res ex paren- 
tum, vel proximorum ſucceſſione jure ſibi compe- 
tere confidit, ſciat ſibi non obeſſe i per ruſticitatem, 
vel ignorantiam facti, vel abſentiam vel quamcun- 
que aliam rationem, intra præfinitum tempus bono- 


rum poſſeſſionem 8 noſcatur. Quo- 
niam hæc ſanctio hujuſmodi conſuetudinis neceſſi- 


tatem mutavit. J. 8. C. qui adm. ad bon, poſſeſſ. 
peſ. 
IX. 


If an Inſtitution of a Teſtamentary 
Heir, or a Subſtitution, was conditio- 
nal, and the Condition not being come 


tO tion of an 
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Heir i: to pals at the Time that the Succeſfion 
— fell, or that the Subſtitution could have 
8 „% taken place, the Heir or the Perſon ſub- 
Right to ſtituted to him, ſhould happen to die; as 
tranſinit, he would have had no Right himſelt, ſo 
— he could tranſmit nothing to his Heir. 
. Thus, for example, if a Teſtator had 
paſs. inſtituted or ſubſtituted one of his Re- 
lations or Friends, on condition that he 

had Children, or in caſe he were mar- 

ried, his Death happening before the 
Condition, whether —— or after that 

the Succeſſion fell, or that the Subſtitu- 
tion could take place, would have an- 
nulled in his Perſon all Uſe of the 
Right to inherit the Succeſſion, and to 


tranſmit it m. 


m Hzres & pure & ſub conditione inſtitui poteſt. 
8. 9. inſt. de hæred. inſt. | 

It is the Nature of Conditions, that what de- 
pends on them ſhould have its Effect, or remain 
null, according as they happen, or not happen. See 
the firft Article of the eighth Section. 


X. 


10. Tranſ- As to the Legatee, if the Legacy is 
miſſion of pure and ſimple, that is, without Con- 
2 dition, his 1 5 veſts in him at the 
ps k 1 time of the Teſtator's Death, as is ex- 
a ads Chia . 
plained in its place x : and if he chances 
to die before he has demanded, or even 
known of his Legacy, he tranſmits his 
Right to his Heirs o. | 


„ See the Preamble of this Section, and the firſt, 
ſecond, and third Articles of the ninth Seftion of 


Legacies. 


o Si purum legatum eſt, ex die mortis dies ejus 
cedit, l. 5. S. I. ff quand dies legat. vel fideic. ced. 
J. un. S. I. in. fe C. de cad. roll, Si poſt diem 
legati cedentem legatarius deceſſerit, ad hæredem 
ſuum transfert legatum. J. 5, . quand. dies legat. 
vel fid. ced, 


XI. 


11. Tranſ- If the Legacy was conditional, that 
1 is, if it depended on the Event of a Con- 
50 Legacy, dition, the Right would not veſt in the 
'Legatee till after the Condition had 
happened; and if the Legatee died be- 

fore, as he had no Right to the Legacy 

himſelf, ſo he would tranſmit none to 

his Heir. And altho the Condition 

ſhould afterwards come to paſs after 

the Death of this Legatee, yet this 

Event would be uſeleſs to his Heir. 

Thus, for example, if a Teſtator had 

left a Legacy on condition that his Heir 

ſhould die without Children, and it 
happened that the Legatee died before 

the Heir, who afterwards died without 
Children, this Event would be uſeleſs 

both to the Legatee who was already 

dead, .and to his Heir to whom he had 

not tranſmitted any Right, he having 

Vol. II. 


Tit. 1. Sect. 10, 109 


had none himſelf p. 


Legata ſub conditione relita non ſtatim, ſed 
cum conditio extiterit, deberi incipiunt: ideoque 


interim delezari non potuerunt. l. 41, ff. de cond. 


N. 

Intercidit legatum {fi ea perſona deceſſerit, cui 
legatum eſt ſub conditione. J. 59. cod. 

See the foutth and eleyenth Articles of the ninth 
Section of Legacies, 

It is 2 to remark on this Article the dif- 
rence which the Laws make between Conditions in 
Teſtaments, and thoſe of Covenants. The Dift- 
rence conſiſis in this, That in the Diſpoſitions of 
Teftators, there is only the Teftator himſelf who re- 
gulates the Effect of his Diſpoſition ; and if it dots 
not expreſly comprehend the Heirs of him in whoſe 
Favour the Diſpoſition is made, it is limited to his 
Perſon, that is, that if. the Right is not acquired 
to that Perſon during his Life, he can tranſmit 
nothing of it to his Heir. But in Covenants there 
are two Perſons, who treat both for themſelves and 
for their Heirs, if they are not excepted. Thus 
the Effect of Conditions in Covenants paſſ.s to the 
Heirs, See the thirteenth Article of che fourth Sec- 
tion of Coyenants. 


XII. 


As there are Legacies which are made 12. Tran/- 
to uncertain Days, and which are con- Miſion of 
ditional, as has been explained in its © "29 
Place 4; theſe ſorts of Legacies are of n, 
the ſame nature with thoſe which de- pay. 
pend on other ſorts of Conditions : 

And as to what concerns the Right of 
Tranſmiſſion, they are regulated in the 
ſame manner as other conditional Le- 
gacies 7. g 

: q See the twelfth and thirteenth Articles of the 
eighth Section. 

r It is a Conſequence of the Nature of theſe Le- 
gacies, which being conditional, are not tranſmitted, 
except in the Caſe that the Condition be come to paſs 
before the Death of the Legatee, as has been ſaid in 
the preceding Article, 


XIII. 


The Rules which concern the Right 13. The 
of Tranſmiſſion for Teſtamentary Heirs Rules of 
and Legatees, may be applied to thoſe Tran. 
who are ſubſtituted to them, and to _ 
thoſe for whoſe Account any thing is plied 3 
deviſed in truſt to others, whether it Sabſtitu- 
be the whole Inheritance, or ſome par- tions and 
ticular thing, which the Heir or a Le- . daci. 
gatee had been charged to reſtore to — 
them, according as theſe Rules may be * 
applicable to them. Which it is eaſy 
to diſcern, and therefore no ways ne- 
ceſſary to repeat the ſame Rules with 
regard to them. Thus, when a Teſta- 
tor hath ſubſtituted to his Heir another 
Heir, to ſucceed to him in caſe the firſt 
either could not or would not accept 
the Succeſſion ; or that he has obliged 
his Heir to reſtore the Inheritance to 
another Perſon when the ſaid Heir ſhall 
die; or that a Teſtator hath charged his 

P Heir, 
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Heir, or a Legatee, with a Sum of 
Money in truſt, or-with other Things 
which ought to paſs after their Death, 
or within a certain Time, to other Per- 
ſons : In all theſe Caſes the Pexſons ſub- 
ſtituted, and the Perſons for whoſe ac- 
count the fiduciary Bequeſt is made, ſur- 
viving thoſe after whom they are called, 
and happening to die afterwards before 
they knew and exerciſed their Right, 
or before the Event of the Conditions, 
if there were any, tranſmit or do not 
tranſmit their Right in the ſame man- 
ner, and according to the {ame Rules, 
which have been juſt now explained for 
Heirs and Legatees 5. 


Si ſideicommiſſarius ante (conditionis eventum) 
deceſſerit, ad hzcedem ſuum nihil tranſtuliſſe videtur. 


J. 11. S. 6. F. de legat. 3. 
Toties df os hes inſtitutus etiam in cauſa ſub- 


ſtitutionis adiſſe, quoties acquirere ſibi poſſit: nam 
ſi mortuus eſſet, ad hæredem non transferret ſubſti- 
tutionem. J. 81. ff. de arquir. vel om. hared. 


* ©. 


SECT. XI. 
Of the Execution of Teſtaments. 


HE Execution of Teſtaments is 
naturally the Duty of the Teſta- 
mentary Heirs, who remaining Maſters 
of the Goods, are bound for all the 
Charges. And the Legatees on their 
part, and all the other Perſons intereſt- 
ed in the Execution of the Teſtaments, 
have the liberty to look after it, and 
to procure the Execution of what con- 
cerns themſelves. But ſeeing there are 
ſome Diſpoſitions of Teſtators, the 
Execution of which depends ſolely on 
the Integrity of the Teſtamentary Heir, 
and that thoſe very Diſpoſitions of 
which the Parties concerned may ſue 
for the Execution, may remain without 
effect, either by reaſon of their Death, 
or by their Abſence, or by the Knavery 
of the Heir, or for other Cauſes; care 
has been taken, by the Uſe of Execu- 
tors of Teſtaments, to have the Wills 
of Teſtators accompliſhed without any 
regard to the Honeſty or Knavery of 
their Teſtamentary Heirs. b. 

In the Roman Law we ſee very few 
Examples of the Caſe where the Teſta- 
tor commits to other Perſons than to 
the Teſtamentary Heir himſelf the Ex- 
ecution of his Diſpoſitions; and we do 
not find there any Rule which hath 
eſtabliſhed in general the Uſe of Exe- 
cutors of Teſtaments, who are charged 
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with the entire Execution of the Teſta- 
ments; whereas the Uſe of Executors of 
Teſtaments is ſo mueh approved and fa- 
voured by our Cuſtoms in France, that 


they ordain all the Moveable Goods of 


the Succeſſion to be put in the hands of 


thoſe to whom the Teſtator commits this 


Function; and for this reaſon the Execu- 
tors are obliged to make an Inventary of 
the Goods, and the Heir ought to be cal- 
led to aſſiſt at the making of it: Or the 
Teſtator may, if he pleaſes, when he 
names an Executor, order a certain Sum 
of Money to be put into his hands for 
executing the Diſpoſitions which he 
ſhall commit to his Care. 

Although theſe Diſpoſitions be not 
common to all the Cuſtoms, and that in 
many of them, as well as in divers 
Places which are governed by the writ- 
ten Law, there 1s little or no Uſe of 
Executors of Teſtaments; yet ſeeing it 
is every where free for Teſtators to 
name them, and that in general due 
Care ought to be taken for the Execu- 
tion of Teſtaments, we ſhall explain in 
this Section what is eſſential to this 
Matter, and what may be gathered 
from the Roman Law concerning it. 


[ The Law of England takes notice of three kinds 
of Executors, or Perſons, who have to deal with 
the Execution of dead Mens Wills, and Diſpo- 
ſition of their Goods, every one of whom have their 
ſeveral Offices. The firſt hath his Authority from 
the Law, and that is the Biſhop or Ordinary of eve- 
ry Dioceſe, to whom the Execution of Teſtaments 
and laſt Wills doth belong, when no Executor is 
appointed by the Teſtator : and theſe have had 
the Approbation of Teſtaments within this Realm 
of England for Time immemorial 3» And be 
is therefore called Executor Legitimus, Legal Execu- 
ror, becauſe he only as appointed by the Law, where 
no Executor is appointed by the Teſtator. 

The ſecond kind is, the Executor who deri- 
veth his Authority from the Biſhop or Ordinary, 
and is he whom we call Adminiſtrator. For when 
the Executor named in the Teſtament doth refuſq to 
be, or cannot be Executor, and when no Executor 
is named in the Will, it is lawful for the Biſhop ar 
Ordinary to commit Adminiſtration, and to annex 
the Will to the Letters of Adminiſtration b. And 
this Adminiſtrator is called Executor Dativus, be- 
cauſe he is given or aſſigned by the Ordjnary, to 
whom originally, and by Law, this Execution doth 
@ppertain, | 

The third kind of Executors deriveth his Autho- 


' rity from the Teſtator, and is he that is named 


Executor in the Teſtament, or to whom the Exe- 
cution of the Teſtament is committed by the dead 
Man. This Executor is termed Executor Teſtamen- 
tarius, a Teſtamentary, Executor, and hath his Au- 
thority immediately from the Teſtator, repreſenting 
the Perſon of the dead Man, and doth not much 


a Lyndwood Prov. lib. 3. tit. 13, de teſtamen · 
tis, cap. Statuium, verb. approbatis, verb. Laicis, 
pag. 174. Doct. and Stud. Dial. 2, chap. 28. 

b Stat. 31 Edw. 3. cap. II. 21 Hen. 8. cap. 5. 
Brook”s Abridgment, tit. Teſtament, n. 20. 
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1. The 
firſt Secu- 
rity for 
the Exe- 
cution of 
Teſta- 
ments, is, 
that they 
be known, 
and depo» 
ſited in 
ſome pubs 
lick Place, 


2. TheUſe 


| Of Teſtaments. 


differ in Nature from him who is called in the ci 
vil Law Hæres c. 
Executores uniyerſales, qui loco Hæredis ſunt. 


Lyndwood de Teftam, cap. Statutum, verb. Inteſta- 
tis, pag. 172. Swinburn of Teſtaments, part 6. 


S 1. 


The CONTENTS. 


1. The firſt Security for the Execution of 


Teſftaments, is that they be known, and 
depoſited in ſome publick Place. 
2+ The Uſe of Executors of Teſtaments. 
3. Execution of a Diſpoſition committed to 
the Teftamentary Heir, or to another Per- 
_ ſon. 1 
Rr for conditional Legacies. 
5. Execution of indefinite Diſpoſitions. 


6. Execution of Diſpoſitions which are neg- 


lefted. 
7. The Executor is to give an Account. 


J. 


The firſt Precaution neceſſary for the 
Security of the Execution of the Wills 
of Teſtators, is, that the Teſtaments, 
or other Acts, which contain their Diſ- 
poſitions, be known to all Perſons who 
have any Intereſt under them, and that 
they be depofited in ſome ſafe Place, 
where the Parties concerned may have 
free Acceſs to them as occaſion requires. 
And it is for this Reaſon that the Teſ- 
taments which are ſealed up, and kept 
ſecret, are opened in the manner which 
has been explained in its Place a, and 
that the others remain in the hands 
of publick Notaries who took down 
the Minutes or Inſtructions thereof, that 
they may give out atteſted Copies there- 
of to ſuck Perſons whom the ſaid Diſpo- 
ſitions of the Teſtators may any way 
concern b. And there are even ſome 
Diſpoſitions which for the greater Se- 
curity ought to be made publick in a 
Court of Juſtice, and enrolled, that is, 
entred in the publick Regiſter, that the 
Memory of them may be preſerved c. 


a See the eighteenth and ninteenth Articles of 
the third Section. 

b See the fifteenth Article of the firſt Section of 
Partitions among Co- heirs, or Co-executors, 

c When Teſtaments contain Subſtitutions, they 


ought to be made publick, as ſhall be ſaid in its 


proper Place. See the End of the Preamble to the 
third Title of the fifth Book. 


II. 
Seeing there are often Diſpoſitions in 


of Execu- Teſtaments, the Execution of which 


tors of Teſ. 


Faments. 


depends wholly on the Integrity of the 
Teſtamentary Heirs, and that many 
Heirs fail in the Performance thereof, 


VOI. II. 


Iit. 1. Seck. 71. 


it is free for Teſtators to commit to o- 
ther Perſons the Execution of their Diſ- 


politions which they are not e 


mould depend altogether on their Teſ- 
tamentary Heirs; and the Perſons to 
whom the Teſtators give this Power, 
are called Executors of Teſtaments 4. 


d In teſtamentis quzdam ſeribuntur, qua: ad 
auctoritatem duntaxat ſcribentis referuntnr, nec ob- 


ligationem pariunt. Hæc autem talia ſunt, fi te hæ- 


redem ſolum inſtituam & ſeribam; Uri monumen- 
tum mihi certa pecunia facias, Nullam enim obli- 
—— ea ſcriptura recipit: ſed auctoritatem meam 
ervandam poteris fi velis facere, Aliter atque fi, 
cohzrede tibi dato item ſcripſero. Nam ſive te ſo- 
lum damnavero, Uti monumentum facias, cohxres 
tuus agere tecum poterit familiæ erciſcundæ, uti fa- 
cias; quoniam intereſt illius. Quin etiamſi utrique 
juſſi eſtis hoc facere, invicem a&ionem habebitis, 
J. q. F. de ann. legat. & fideic. Si quis Titio decem 
legaverit, & rogaverit ut ea reſtituat Mævio: My- 
viuſque fuerit mortuus, Titii commodo cedit, non 
hzredis niſi duntaxat ut Miniſirum Titium elegit. 
J. 17. F. de legat. 2. 

Si teſtator deſignaverit per quem deſiderat re- 
demptionem fieri captivorum, is qui ſpecialiter 
deſignatus eſt legati vel fideĩcommiſſi habeat exiven- 
di licentiam: & pro ſua conſcientia votum adim- 
pleat teftatoris ; fin autem perſona non deſignata, 
teſtator abſolute tantummodo ſummam legati vel 
fideicommiſſi taxaverit, quæ debeat memora-® cau- 
{x proficere, vir reverendiſſimus Epiſcopus illius ci- 
vitatis, ex qua teſtator oritur, habeat facultatem exi- 
gendi quod hujus rei gratia ſuerit derelictum, pium 
de functi propoſitam, ſine ulla cunctatione, ut con- 
venit, impleturus. J. 28. §. 1. C. de Epiſc. &. 
Cler. 

We ſee in the firſt of theſe Texts, that for want 
of a Perſon who might oblige the Teſtamentary Heir 
to execute the Will of the Teſtator, the Heir 1s left 
at liberty to do it or not, as he pleaſes; which ſhews 
the uſe and neceſſity of Executors of Teftaments, 

It may be remarked on the ſecond of theſe Texts, 
that a Sum of Money might be put into the Hands 
of a Legatee, that he might diſpoſe thereof as Exe. 
cutor of the Will of the Teftator, which was known 
to him, ut miniſtrum. | 

As for the third Text, it is neceſſary to ſee the 
ſixth Article, and the Remark upon it. 

We ſee in the 63th Novel of the Emperor Leon 
the Uſe of Executors of Teſtaments, quibus teſta- 
tores bona illorum exiſtimatione moti, teſtamenta- 
rias de rebus ſuis præſcriptiones committunt. 

[ The Character of Executor, as deſcribed in this 
Article, is more applicable, with us in England, to 
what we call an Overſeer of a Will, than to the 
Executor. For ſome Teltators having named Execu- 
tors of their Wills, do alſo appoint ſome Perſons 
whom they have a more ſpecial Truſt and Confidence 
in, to be Overſeers of their Wills, that is, to ſee to 
the due Performance and Execution of all the ſe- 
veral Diſpoſitions in their Wills, But altho there 
ſhould be no ſuch Overſeers appointed, yet it is not 
much to be queſtioned, that due Care will be taken 
to oblige the Executors to a ſirift Performance of all 
the Diſpoſitions iu the Will, by the Perſons who ſball 
have an Intereſt in the ſaid Diſpoſitions, and who 
will have the Aid of the Law to compel the Exe» 
cutors to perform the Will of the Deciaſed.] 


III. 
The Teſtator who names ſeveral Teſ- * 175 83 
0 0 
tamentary Heirs, and who confides Y. 
P 2 more committed 
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to the Teſ- more in one of them than in the others, charitable Works, without determining 
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zan) may charge him in 1 with the any thing in particular; leaving it to 


Heir, or 


to another 


Per ſon. 


4. Security 
for condi- 
tional Le- 
gacies. 


5. Execu- 
tion of in- 
definite 
Diſpoſie 


710NS, 


Execution of ſome Diſpoſitions of his 
Teſtament, impowering him to take out 
of the Eſtate = Fund which may be 
neceſſary for the Execution of the ſaid 
Diſpoſitions : and he may likewiſe com- 
mit this Care to a Legatee, or appoint 
ſome other Perſon for it, altho he ſhould 
give him nothing for his trouble, in 
conſideration of the Quality of the 
Teſtator, and of that of the Executor, 
or that he ſhould leave him a Legacy 
for his pains, as it is lawful for him 
to do e. 


e Si a pluribus heredibus legata ſint, eaque unus 
ex his præcipere jubeatur, & præſtare: In poteſtate 
eorum quibus ſit legatum, debere eſſe ait, utrumne 
a ſingulis hæredibus petere velint, an ab eo qui præ- 
cipere ſit juſſus. Itaque eum qui præcipere juſſus eſt, 
cavere debere cobæredibus, indemnes eos præſtari. 


J. 107. ff. de legat. 1. 
Si ſcriptus ex parte hæres rogatus ſit præcipere pe- 


cuniam, & eis, quibus teſlamento legatum erat, diſ- 
tribuere id quod ſub conditione legatum eſt, tunc 
præcipere debebit, cum conditio extiterit ; interim 
aut ei, aut his, quibus legatum eſt, ſatisdari oportet. 


J. 96. §. 3. cod. 
See the Texts cited on the foregoing Article. 


IV. 


If among the Legacies there were a- 
ny of them conditional, whether it be 
that the Execution of the Teſtament 
were committed to one of the Teſta- 
mentary Heirs, or to a particular Exe- 
cutor of the Teſtament; the Fund for 
paying theſe conditional Legacies would 
remain with the Teſtamentary Heirs f, 
they giving to the Legatees Security for 
their Legacies according to the Circum- 
ſtances, as has been explained in its 


Place g. 


F See the 17th Law, ff. de leg. 2. cited on the 


ſecond Article, : ; 
g See the 46th Article of the eighth Section, 


ard the ſeventh Article of the tenth Section of Le- 
gacies. 
V. 

The Execution of a Teſtament con- 
ſiſts not wy in the Payment of the Le- 
gacies, an 8 
Charges, which are committed to the 
Executor of the Teſtament, accor- 
ding as they are regulated in the Teſta- 
ment ; but there may be ſome Diſpoſi- 
tions whereof the Deſtination may de- 
pend on the Will of the Executor, or 
other Perſon to whem the Teſtator ſhall 
have referred it: as for example, if he 
had left a Sum of Money to be diſtri- 
buted to poor Families, or to redeem 


Captives, or to be laid out on other 


Acquittance of the other 


the Perſon whom he ſhall have named 
in his Teſtament to apply the Cha- 
rity where he ſhall think it moſt pro- 


per h. 5 

h See the twenty eighth Law, Cod. de Epiſc. & 
Cler. cited on the ſecond Article. 

See the following Article, and the Remark up- 
en it. | 


VI. 


If the Teſtator having named no bo- 6. Fxec«- 
dy for the Execution of his Teſtament, +4 lah 
the Teſtamentary Heir ſhould fail to Pt, 92 
acquit the charitable Legacies left to negleded. 
ſome Church or Hoſpital, the Officers 
of Juſtice might take care to ſee the 
Will of the Deceaſed executed. But if 
the Legacy were indefinite, ſuchas that 
of a Sum of Money to be diſtributed to 
poor People, the Teſtator leaving the 
Diſpoſal thereof to his Teſtamentary 
Heir, he could not be ſued at Law for 
Legacies of this kind ; for he may have 
acquitted them very honeſtly 3 and no- 
thing would oblige him to give an ac- 
count thereof, ſeeing the Teſtator had 
excuſed him from doing it i. 


i Si | 197 ou non deſignata teſtator abſolute tan- 
tummodo ſummam legati vel ſideicommiſſi taxaverit 
quæ debeat memoratæ cauſæ proficere: vir reve- 
rendiſſimus Epiſcopus illius civitatis, ex qua teſtator 
oritur, habeat facultatem exigendi quod hujus rei 

atia fuerit derelictum, pium defuncti propoſitum, 
fine ulla cunctatione, ut conyenit, impleturus. J. 28. 
§. I. C. de Epiſc. & Clerc. 

According to the Uſage in France, it is the Duty 
of the King Councel at Law to apply to the Courts 
of Fuſtice for their Aſſiſtance towards the Execution 
of theſe ſorts of Diſpoſitions, if they are negletted 
by the Teſtamentary Heirs, and by the Perſons who 
ought to take care of the ſaid Diſpoſitions, ſuch as 
the Governors and Adminiſtrators of Hoſpitals, the 
Ecc leſiaſtict: who are entruſted with the Admini- 
ſtration of the Goods belonging to the Churches, and 
other Perſons who may have any Intereſt in the 
ſaid Legacies, 

{In England it belongs moſt properly to the 
Biſhops of the reſpective Dioceies, to ſee that the 
Legacies left by Teſtators to charitable Ules be duly 
applied according to the Intention of the Teſtators. 
Swinburn, Part 6. S. 1. Lyndwood de teſtam. cap. 
flatutum, And not only in England, but in all 
Chriſtian Countries, ever ſince the Foundation of 
Chriſtianity, it has been the peculiar Proyince of 
the Biſhops to take care of the due Application of 
Legacies to charitable Uſes. l. 28. Cod. de Epiſcopis 


& Clericas.] 


VII. 
7. The 


Seeing the Executor of the Teſta- 7 
ment is to diſcharge that Function out 8 . 
of the Stock of Goods which ſhall be a 46. 
put into his hands either by the Teſta- count. 
mentary Heir, or by Decree of a Court 


of Juſtice, he is obliged to give an ac- 
count 
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0 Teſtaments. 


count how he has diſpoſed of the Goods 
which have been put into his hands, to 
produce Acquittances of the Legacies, 
and of the other Charges, except as to 
what the Teſtator had a mind to truſt 
to his own Integrity, as in the Caſe of 
the fifth Article; and he may likewiſe 
put down in his Account the Charges 
which he has been at in executing the 
Teſtament J. ba, 


I This i the Conſequence of the Function of the 
Executor of a Teſtament. 


Pr 


Of an Undutiful Teſtament, and 
of Diſheriſon. 


PER HE Liberty which the antient 


Roman Law gave to Parents to 
diſinherit their Children with- 
out any Cauſe, as has been obſerved in 
the Preface to this ſecond Part a, was 
followed by ſo great a number of Diſ- 
heriſons h, that it was found neceſſary 
to ſet bounds to it, by giving to the 
Children who ſhould pretend to be un- 
juſtly diſinherited, whether by their 
Fathers, or Mothers, or other Aſcen- 


dants, the Right of den Nee of 


thoſe Diſpoſitions which were called un- 
dutiful, becauſe they were contrary to 
the Duty of Parents, which ties them 
to leave their Goods to their Children, 
who have done nothing to deſerve the 
being deprived of them. And at laſt 
Juſtinian regulated by an expreſs Law 
the Cauſes which might deſerve diſin- 
heriting. 

They called the Action, which the 
Law gave to Children againſt the Teſ- 
taments in which they were diſinherited, 
the Querele, that is, the Complaint of 
Undutifulneſs; and it was permitted 
likewiſe to make ſuch a Complaint a- 
gainſt exceſſive Donations and Mar- 
riage-Portions given to ſome of the 
Children or to other Perſons, if the 
ſaid Diſpoſitions were undutiful, that is, 


if they did not leave to all the Children 


their Legitime or Child's Part. 

Beſides the diſinheriting, which may 
be either juſt or unjuſt, there is another 
manner of depriving Children of the 
Inheritance, and that is by not naming 
4 See the Preface, n. 7. 

b Sciendum eſt frequentes eſſe inofficioſi que · 
relas. I. 1. . de inoffe teſt. 


Tit. 2. Sect. 1. 


them, or making no mention of them in 
the Teſtament, which is called in the 
Roman Law Preterition, and is diſt in- 
guiſhed from an expreſs Diſheriſon by 
this Difference, that whereas a Diſhe- 
riſon may be juſt if there are juſt Cauſes 
for it, Preterition cannot but be unjuſt, 
there being no Cauſe aſſigned. 

To ſoften what a Complaint of Un- 
dutifulneſs might contain in it, that 
might be injurious to the Memory of the 
Teſtator, they gave to this Complaint 
in the Roman Law the Pretext of a Pre- 
ſumption that the Teſtator had not the 
free uſe of his Reaſon, and that it was 
for want of his right Senſes that he made 
ſuch a Diſpoſition c. But in our Uſage 
we do not obſerve this Precaution, and 
we charge the Teſtator very freely 
with Inhumanity, Injuſtice, and Hard- 
ſhip, or with having been influenced 
by Paſſion, and the Inſtigations of a 
Mother-in-Law, or of ſome other Per- 
ſons. 

The ſame Equity which made the 
Complaint of Children to be received 
againſt the undutiful Teſtaments of their 
Parents, made likewiſe the Complaints 
of Fathers, and Mothers, and other 
Aſcendants, to be received againſt the 
Teſtaments of their Children, who de- 
prived them of their Succeſſions without 
juſt cauſe, whether by exprefly diſinheri- 
ting them, or paſſing them by without 
taking any manner of notice of them 
in their Teſtaments. 


c Hoc colore inofficioſo teftamento agitur quaſi 
non ſanæ mentis fuerunt ut teſtamentum ordinarent, 
Et hoc dicitur, non quaſi vere furioſus vel demens 
teſtatus ſit ; ſed recte quidem fecit teſtamentum, 
ſed non ex officio pietatis, Nam fi vere furioſus 


ellet, vel demens nullum eſt teftamentum, J. 2. fl. 


de inoff. teſt, 

{ The Plaint, or Action, in the Caſe of an unduti- 
ful Teſtament, which the Civilians call Teftamen- 
tum inofficioſum, is not in uſe with us in England: 
For by the Common Law, the Teſtator had always 
a free Will of diſpoſing of his Goods and Chattels in 
ſuch manner as he thought beſt ; and it was only by the 
particular Cuſtoms of ſome Places that this Power 
was reſtrained. So that the Writ which is called 
Breve de rationabili parte bonorum, which the 
Wife or Children had againſt the Executors for the 
Recovery of pars of the Goods, was not general 
throughout the whole Kingdom, but peculiar to cer- 
tain Countries, where the Cuſtom , that Debts 
being paid, the Remainder ſhould be divided into 
three equal Parts; to wit, one part to the Wife, the 
other to the Children, and the third to be left at the 
Will of the Teſtator. Cowel's Inſtit. Book 2. 
Tit. 18. 

This Cuflom of reſerving a reaſonable Part of the 
Goods 10 the Widows and Children of Teſtators, is 
ſtill in force in the City of London, as to the Wi- 
dows and Children of Freemen, But in other Parts 
of the Kingdom where this Cuſtom did formerly take 
place, it has been aboliſhed by Ad of Parliament * 
as by Stat. 4, 5 Gul. & Mar. Cap, 6. The Inbabi- 
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poſe of their perſonal Eſtates by their Wills, notwith- 
fanding the Cuſtom of that Province as to the reaſo- 
nable Part claimed by the Widows and Children. But 


this 4 excepti the Cities of York and Cheſter. 


However the ſame was afterwards extended to the 
Freemen of the City of Vork by Stat. 29 & 30 An- 


næ, cap. 3. And by Statute 79 & 8e Gul. 3. cap. 


39. the ſame Cuſtom of the Reaſonable Part was a- 


bliſhed in the Principality of Wales, . 


ay the Low of Scotland, the rene cnt by 
his Teſtament deprive his Wife or Children of their 


Legitime or Reaſonable Part. Stair's Inſtit, of the 


Law of Scotland, lib. 3. tit. 8. num. 


f 32. Mac- 
kenzie's Inſtit. book 3. tit. 9. ] | ) 
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SECT. I. 


Of the Perſons who may complain 55 a 
Teſtament or other undutiful Diſ- 


poſition, 


E ſhall not inſert in this Sec- 

tion that Law of the Romans 

which allowed Baſtard Children to 

complain of the Undutifulneſs of the 

Teſtament of their Mothers a. For 

in France Baſtards are incapable of 

all legal Succeſſions, as has been obſer- 
ved in its Place b. 

It is to be remarked, that we ought 
not to reckon among the Children who 
are allowed to complain of their not 
being inſerted in the Teſtaments of their 
Fathers and other Aſcendants, Daugh- 
ters who have renounced their Right to 
the Succeſſions: For ſeeing they cannot 
ſucceed to one who dies inteſtate while 
there are Male Children, or any deſcen- 
ded of Males, there is no Obligation 
to call them to the Succeſſion by Teſta- 
ment c. 


a J. 29. f. 1. F de inoff. teſtam. 

b See the eighth Article of the ſecond Section of 
Heirs and Executors in general. 

c See the Remark on the firſt Article of the ſecond 
Section, in what manner Children ſucceed. 

By the Law of England likewiſe, Baſtard Chil- 
dren are incapable of all legal Succeſſions by Proxi- 
mity of Blood, and cannot ſo much as ſucceed to 
their own Mothers dying Inteſtate: Becauſe a 
Baſtard in Judgment of Law is quaſi nullius filius, 
and ſo a Heir to any Perſon. And for the 
ſame reaſon it is, that where the Statute of 32 H. f. 
chap, 1. of Wills, ſpeaketh of Children, Baſtard 
Children are not reckoned to be within that Statute; 
and the Baſtard of a Woman is no Child within that 
Statute, Coke 1. Iuſtit. fol. 123, 4. 


The CONTENTS. 


1. Children cannot be diſinherited without a 
Juſt Cauſe. | 

2 Neither Fathers, nor Mothers, nor other 
Aſcendants. 
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#ants of the Province of York are impowered to diſ- 


3. Preterition of, Children hath the ſame Ef- 
fect as Diſheriſon without Cauſe. 2 


4. Aud alſo the Preterition of Parents. 


5. Parents cannot difinherit their Children, 


altho they leave them their Chili's Part by 
ot her Diſpofitions- : $44) a” 


6. Undutiful Teſtaments are aunulled as to 
the undutiful Inſtitution. us 011-4 

7. How the Complaint - of | Undutifulneſs 
paler to the Heirs of the Perſon diſinbe- 
rited. 

8. An involumary Preterition. 


9. If of tuo or more Children one alone. is 


difiaberited, without being particularly na- 

| — the Diſberiſou is 2 ? 

10. Provifion for the Son who is diſinherited, 
pending the Appeal from the Sentence gi- 
ven in his Favonr. i 5Y 

11. The Portion of a Child whoſe Diſ- 

| pak on ſubſifts, accrues to the other Chit- 

ren. 

12. Children to whom their Parents leave 
leſs than their Legitime or Child's Part, 
have the Supplement of it. 

13. The Favour of the Perſon whois inſtitu- 
ted Heir or Executor, will not make the 

 Diſheriſon to ſubſiſt. 

14. Brothers and Siſters cannot complam of 
a Teſtament," as being undwutiful, unleſs 
the Perſon inſtituted Heir or Executor be 
an infamous Perſon. 


I. 


Teſtators who have Children, or o- 1. chi 
ther Deſcendants, whom the Law calls dren can- 
dic inreſtate, vet be diſ- 


to ſucceed to them if they 
according to the Rules which have been 


explain d in their place a, cannot dilinhe- 14% Cauſe. 


rit them, unleſs they have ſome one of 
the Cauſes which ſhall be explained in 
this Title 5. 


a See the ſecond Section, in what manner Chil- 
dren ſucceed. | 

6 Primum itaque illud eſt cogitandum, quia teſ- 
tantibus aliis quidem neceſſitatem imponit lex dif- 
tribuere quandam partem perſonis quibuſdam, tan- 

am hoc ſecundum ipſam naturam eis debeatur, 
quale eft filiis & nepotibus, & patribus atque ma- 
tribus. Nov, 1. in pref. S. 2. ; 

Liberis de inofficioſo licet diſputare. J. 1. . de 
inof. teſtam. | 

Sancimus igitur non licere penitus patri vel matri, 
aut avo vel aviæ, proavo vel proaviæ, ſuum filtum 
vel filiam, vel cæteros liberos præterire, aut ex- 
hæredes in ſuo teſtamento facere, niſi forſan proba- 
buntur ingrati. Nor. 115. c. 3. 

See the firſt, ſecond and third Articles of the 
ſecond Section. 


II. 


The Teſtators who have no Children, 2. Neither 
and who are ſurvived by their Fathers, Fathers, 


orMothers, or other Aſcendants, can- 
not diſinherit them, unleſs for ſome one 


of ſcendants. 


of the Cauſes which ſhall be likewiſe 
explained in this Title c. 

e Omnibus tam parentibus quam liberis de inoffi- 
cioſo licetdiſputare, l. 1. f? de inoff, team. Nam 
etſi parentibus non debetur filiorum hereditas, 
propter votum parentum, & naturalem erga filios 
Caritatem 3 turbato tamen ordine mortalitatis, non 
minus parentibus quam liberis pie relinqui debet. 
1. 15. F. de inoff. teſſaa m. | 

Sancimus non licere liberis parentes ſuos prete- 
rire, aut quolibet modo a rebus propriis, in quibus 
habenteſtandi licentiam, eos omnino alienare ; ni- 
i cauſas quas enumeravimus in fuis teſtamentis ſpe- 
cialiter nomiaverint. Nov. 115. c. 14. See the 
fourth Anicle of the ſecond Section. 

3. Pret If à Father, or other Aſcendant, 
per 7.4 without expreſly diſinheriting one of 
1h th his Children, makes fo mention of 
{ame Ef, him in his Teſtament; this Silence, 
feet as Diſ which is called Preterition, is conſide- 
ie, red in the ſame manner as Diſheriſon 
— which has no Cauſe IE 

4 Hujus verbi de inofficiaſo teſtamento vis illa eſt, 
docere immerentem ſe, & ideo indigne prateritum, 
vel etiam exhæreditatione ſuminotum. J. 5. . de 


inoſf. teſtam. 2 Js cod. Nov. 115. C. 3. See the 
Texts quoted on the firſt Article. 


IV. 


4. And The Preterition of Parents in the Teſ- 
2 3 of 85 ne g 

. they have a Right to ſucceed if they die 
— inteſtate, if dere were no Deſcendants 
to exclude them from the Succeſſion, 
hath the ſame Effect as the Preterition of 
Children in the Teſtaments of their Fa- 
thers. For altho by the Order of Na- 
ture, Parents are not called to ſucceed 
to their Children, and that they ought 
not to expect this ſorrow ful Succeſſion ; 
yet it 1s juſt, that if contrary to this 
Order the Parents ſurvive their Chil- 
dren, they ſhould not be deprived of 
their Inheritance e. 


e See the Texts cited upon the firfl Article, as alſo 
upon the third Article. 


V. 


+. Parents Altho a Teſtator who has Children 
cannot diſ had left them their Legitime or Child's 
inherit Part by ſome Donation, Legacy, or o- 
en, Chi- ther Diſpoſition ; yet he may nor diſin- 


a l- f . 
pris herit them by his Teſtament, or paſs 


leave them them by without taking any notice of 
heir; them therein. But he ought to inſti- 
Child's tute them Heirs or Executors in his 


ale Tic Teſtament, unleſs he mentions there- 


poſitions. in ſome juſt Cauſes for diſinheriting 
them /. 


f Sancimus non licere penitus patri vel matri, 
aut avo vel aviz, proavo vel proaviæ, ſuum filium 
vel filiam, vel cæteros liberos præterire aut exhæ- 


«ic ad 
Sec t. I. 
— = . * — * 


redes in ſuo facere teſtamento: nec ſi per quamlibet 


donationem, vel legatum, vel fideicommiſſum, vel 
alium quemcunque modum eis dederit legibus de · 
bitam portionem: niſi forſan probabuntur ingrati: 


& ipſas nominatim ingratitudinis cauſas parentes 
{uo inſeruerint teſtamento. Nov. 115. C. 3. 


T It may be remarked on this Text, 
that the Interpreters, even the moſt 
Skilfal among them, have been of opi- 
nion, that the Meaning thereof is, That 
to make the Teſtament of a Father va- 
lid, it is neceſſary that what he leaves 
to his Children, ſhould be given them 
by way of Inſtitution; and that other- 
wiſe the Teſtament in which their filial 
Portion, or Child's Part, is left them 
without the Quality of Heir, would be 
null. And this Opinion is ſo univerſal, 
that it paſſes for a Rule; altho it be 
certain that the Author of thoſe Ex- 
tracts Which are commonly called Au- 
thenticks, taken out of the Novels of 
Juſtinian, and which are inſerted in the 
Places of the Code to which they have re- 
lation, ſeems not to have underſtood this 
Text in that Senſe. For in the Authen- 
tick, non licet C. de lib. prater. which is 
taken from thence, he has made no men- 
tion of the Neceſſity of leaving the fi- 
lial Portion to the Children by way of 
Inſtitution : which he ought not to have 
failed to do, if it had been his Opinion, 
ſeeing in the authentick Noviſſima C. de 
inf. teſtam. taken out of the eighteenth 
Novel, chap- 1. he had been careful to 
inſert in it what was erdained by the 
ſaid Novel, that the filial Portion might 
be left to them not only by way of In- 
ſtitution, but alſo by a bare Legacy, or 
a fiduciary Bequeſt. Sive quis illud In- 
ſtitutionis modo, ſive per legati, idem eſt di- 
cere, & fi per fideicommiſſt relinquat occa- 

nem. Theſe are the Terms of that 
eighteenth Novel, which he has con- 
tracted in that authentick Noviſ/ſima, in 
theſe words, quoguo relictititulo; which 
is directly contrary to what this Opi- 
nion will have to have been regulated 
by the hundred and fifteenth Novel. So 


that this Author having conceived in 


theſe Terms the authentick Nui a, 
and having in the authentick Non licet 
made no mention of the Neceſſity of 
this Inſtitution, it ſeems plain enough 
that he did not believe that this hun- 
dred and fifteenth Novel ought to be 
taken in this Senſe. And it we exa- 
mine carefully the Terms of this hun- 
dred and fifteenth Novel, either in the 
original Greek, or in the Latin, we ſhall 
not find that it is ſaid there that the le- 
gitime or filial Portion ought to be left 


by way of Inſtitution; but only that it 
: is 
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is there ſaid, that Fathers and Mothers, 
and other Aſcendants, cannot diſinhe- 
rit their Children, nor paſs them over in 
ſilence in their Teſtaments, even altho 
they had left them their filial Portion 
ſome by Donation, Legacy, or fidu- 
ciary Bequeſt, or in ſome other manner 
whatſoever, unleſs there were juſt Cau- 
ſes for diſinheriting them, and that the 


ſame were expreſſed in'the 'I'eſtament. 


Sancimus non licere liberos praterire, aut ex- 
haredes in ſuo facere teſtamento; nec, fi per 
quamlibet donationem, vel legatum, vel fi- 


deicommiſſum, vel alium quemcunque mo- 


dum, eis dederit legibus debitam portionem: 
Nifs for ſan probabuntur ingrati, & ipſas no- 
minatim ingratitudinis cauſas parentes ſuo 
inſeruerint teſtamento. Which Words ſeem 
only to imply, that it is not lawful to 
diſinherit Children, or paſs them over 
in ſilence in a Teſtament, altho by o- 
ther Diſpoſitions, of what nature ſo- 
ever they may be, the Parent had given 
them their filial Portion, as by Dona- 
tions or Codicils; and that if after 
theſe Diſpoſitions a- Father, or other 
Aſcendant, makes a Teſtament, he is 
obliged to make mention therein of his 
Children, and cannot diſinherit them 
without juſt Cauſe. And to ſhew that 
this Senſe is altogether natural, we 
might add, that ſeeing Juſtinian ſpeaks 
in this place only of a Teſtament which 
ſhould contain a Diſheriſon or Preteri- 
tion of Children, as appears evident! 

from the Words which have been ju 

now quoted, it ſeems to follow from 
thence, that when he ſays that diſinhe- 


riting was not allowed by a Teſta- 


ment, altho the Children had their 
Child's Part left them by Donations, 
Legacies, or fiduciary Bequeſts, he 
meant only other Diſpoſitionss, and not 
the Teſtament it ſelf, in which he ſup- 
poſes them to be diſinherited or omit- 
ted. For can any one ſay that a Fa- 
ther, who diſinherits his Son, could 
ever think of leaving him his filial Por- 
tion by a Legacy or fiduciary Bequeſt, 
in the ſame Teſtament by which he 
diſinherits him? And much leſs can 
this be ſaid of a Teſtament wherein the 
Son is paſſed over in ſilence by a Preteri- 
tion. So that we may ſay, that Fuſti- 
nian having ſaid that one cannot diſin- 
herit, nor paſs over in filence, Children 
in a Teſtament, even altho their filial 
Portion had been left them by a Dona- 
tion, a Legacy, or a fiduciary Bequeſt, 
or in any other manner whatſoever, he 
did not mean that this other manner of 
giving the filial Portion ſhould be in 
the Teſtament it ſelf by which the 
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Child is diſinherited or omitted; but 
that he meant only to ordain thereby, 
that a Father, or other Aſcendant, 
ſhould not only not have power to diſ- 
inherit his Children without Cauſe, but 
even not to paſs them over in ſilence 
in a Teſtament ; and that ſuch a Teſta- 
ment ſhould be null, altho the 'Feſtator 
had given to his Children by ſome o- 
ther Title their Child's Part. Hut even 
altho that other Title ſhould be a Teſta- 
ment, by which the Children had been 
inſtituted Heirs or Executors, Whether 
for their Child's Part, or otherwiſe, 
that Inſtitution would not hinder the 
Nullity of a ſecond Teſtament, in which 
they ſhould be paſſed over in ſilence, or 
difinherited ; which is the Subject- Mat- 
ter of Juſtinians Rule, explained in the 
Words above cited, and which regard 
only the Nullity of a Preterition, or 
unjuſt Diſheriſon, and which he judges 
to be ſuch independently of all other 
Diſpoſitions, by which the legal Portion 
due to the Children may have been left 
Ren him 

We may likewiſe add on the ſame 
Subject, that Juſtinian has been careful 
to obſerve in ſeveral Places, that he had 
not ſuffered any thing to be put into 
his Code, which was contrary to other 
Diſpoſitions therein contained; and 
that he has renewed the ſame Obſerva- 
tion on the Matter concerning the Suc- 
ceſſions of Children in one of his No- 
vels a, where he proves that he has not 
abrogated a Law of the Emperor Theo- 
doſius; and that it cannot be pretended to 
be contrary to one of his, for this rea- 
ſon, becauſe that Law of Theodofius is in 
his Code. From whence one might ga- 
ther, if this Declaration of FJuſtinian's 
were perfectly ſure, that it was not his 
Intention in this hundred and fifteenth 
Novel to make it neceſſary that the Chil- 
dren ſhould be inſtituted Heirs, in or- 
der to prevent a Complaint of Unduti- 
fulneſs; ſince, beſides the eighteenth 
Novel, we find in the Code of this Em- 
peror many Laws, and even ſome of his 
own, which forbid the Complaint of 
Undutifulneſs, when the Teſtator has 
left any thing to his Children by what 
Title ſoever, whether of Legacy or 
fiduciary Bequeſt ; and which in this 
Caſe give the Children only a Right to 
demand a Supplement of the Portion 
due to them by Law. 

We have not made this Remark in 
oppoſition to the ordinary Senſe every 


4 Nov. 158. c. 1. 
b |. 29, 30, 31, 32. C. de inoff. teſt, ve |, 8. 
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Of Teſtaments. 
body gives to this hundred and fifteenth 
Novel, nor to condemn the Uſage of 
this Senſe thereof, which has paſſed in- 
to a Rule, fince it may be ſaid other- 
wiſe that this Rule is altogether equita- 
ble, and that it is juſt, that the Chil- 
dren being called by their Birth to the 
Inheritance of their Parents, it ſhould 
be left to them with the Title of 
Heirs; which Nature and the Laws 
give them. And this Rule would be 
particularly juſt in the Caſes where Pa- 
rents ſhould call to their Succeſſion 
other Heirs together with their Chil- 
dren. But if a Father, having many 
Children under Age, had inſtituted for 
his univerſal Heireſs their Mother his 
Wife, of whom there was rio reaſon to 
fear that ſhe would have other Children 
by a ſecond Husband, and that he had 
failed to make uſe of the Name of Heirs 
with relation to his Children, fixing 
only their filial Portion or Child's Parr 

at certain Sums; there would be ſome 
Inconvenience in annulling a Teſtament 
of this nature for that Defea As there 
would be likewiſe an Inconvenience to 
annul a Teſtament, wherein a Farther 
had made a Partition of his Goods 
among his Children, without giving 
them in the Teſtament the Name of 
Heirs, if no other Fault were found in 
it. And ſeeing it happens often in 
ſome Provinces which are governed by 
the written Law, that Fathers make 
ſuch Diſpoſitions for the Good of their 
Children who are under Age, inſtituting 
their Widows Heireſſes, and regulating 
at certain Sums the Portions due to their 
Children by Law, in order to avoid the 
Charges and Trouble of Seals, Inven- 
taries, and Partitions, and upon other 
reaſonable Conſiderations; we have 
thought it proper to make this Obſer- 
vation; and we have been likewiſe in- 
duced thereto by the Fidelity that is 
due to the true Senſe of the Laws. 


VI. 


6. Undu- The Teſtaments which are found to 
tiſul Teſta · he undutiful, either becauſe Children 


ments are or Parents are omitted in it, or becauſe 


_— they are unjuſtly diſinherited, are an- 


undutiful nulled as to the undutiful Inſtitutiong. 


_ Inſtitution. g Si ex cauſa de inofficioſi cognoverit judex, & 


pronuntiayerit contra teftamentum, nec fuerit pro- 
vocatum, ipſo jure reſciſſum eſt, & ſuus heres erit 
ſecundum quem judicatum eſt. J. 8. 5. 16. ff. de 
inoff. teſtam. V. Nov. 115. c. 3+ in f. & cap. 4. 


in 7. 

Ser hereafter the fifth Article of the fourth Section, 
and the ſixteenth Article of the fifth Section of 
Teſtaments. i | 


Vol. II. 


Tit: 2. Sect. 1. 112 
| VII "Ip 
If the Perſon who had a Right to 7; n, 


complain of an undutiful Teſtament had plain? of 
Children, and chanced to die before he Uzdutifu!- 
had exerciſed his Right, and made his nes paſs 


De a in to the Heirs 
mand; the Children might complain 1 


of the ſaid Teſtament in the Right of fon difinke- 


the Deceaſed, unleſs he had approved 7ired. 
the Teſtament before his Death h. But 

if there were other Heirs, they could 

not exerciſe the Complaint of Unduti- 
tulneſs, unleſs the Deceaſed had enter'd 

the Complaint in his own Life-time i. 


þ Jubemus in tali ſpecie eadem jura nepoti dari 
quæ filius habebat, et f præparatio facta non eſt ad 
inofficioſi N inſtituendam, tamen poſſe ne- 
potem eandem cauſam proponere. J. 34. C. de in- 
F. teflam. Niſi pater, adhuc ſuperſtes, repudiavit 
querelam, d. l. in f. ä 

Si quis inſtituta accuſatione inofficioſi deceſſerit, 
an ad hæredem ſuum querelam transferat? Papinia- 
nus reſpondit, (quod & quibuſdam reſcriptis ſigni- 
ficatur) fi poſt agnitam bonorum poſſeſſionem de- 
ceſſerit, eſſe ſucceſſionem accuſationis. Et fi non 
ſit petita bonorum poſſeſſio, jam tamen cæpta con- 
troverſia, vel præparata: vel fi cum venit ad mo- 
vendam inofficioſi querelam deceſſit, puto ad hære- 
dem tranſire. J. 6. S. ult. F. eod. 

i Ad extraneos baredes tunc tantummodo ſ(cranſ- 
mittet querelam) quando antiquis libris incertam fa- 
ciet præparationem. J. 36. in F. C. eod. 


J It may be remarked on this Article, 
that it follows from the firſt of the Texts 
that are cited on it, that the Children 
of the Perſon diſinherited are excluded 
as well as he from the Inheritance, and 
that therefore when a Father diſinherits 
his Son who has Children, the Diſheri- 
ſon which deprives the Son of the 
Goods of the Teſtator, cuts off like- 


wiſe his Children, and all that are de- 


ſcended of him, from having any ſhare 
or benefit therein, For if it were the 
Intention of the Law to exclude from 
the Succeſſion only the Perſon of the 
Son diſinherited, and not his Children, 
and if they might ſucceed in their own 
Right, in default of their Father who is 
diſinherited, it would not be neceſſary 
to give them the Right of complaining 
of the Undutifulneſs of the Teſtament 
after the Death of their Father, unleſs 
it were only to vindicate the Honour of 
his Memory, which is not the Caſe of 
this Text ; the Sequel of which ſhews, 
that the Son who is diſinherited tranſ- 
mits to his Children the ſame Right 
which he had to complain of the Teba- 
ment. From whence it follows, that 
the Law giving this Right to the Chil- 
dren, it ſuppoſes that in their own Per- 


ſons they have no ſhare in the Inheri- 


tance 
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8. An in- 
voluntary 
Preteri- 
tion. 


tance from which their Father has been 
excluded, unleſs they juſtify his Memo- 

, and get the Diſheriſon annulled. 
And altho it be ſaid in another Law, 
that the Son who is diſinherited is con- 
ſidered as being dead, and that his 
Children ſucceed in his place, Debent 
ne potes admitti nam exharedatus pater eorum 
pro mortuo habetur. I. 1. F. 5. V. de conjung. 
cum emance lib. ejus, yet this Text has 
relation to a ſort of diſinheriting which 
was frequent in the antient Roman Law, 
and had nothing odious in it, not being 
founded on the Ingratitude of the Chil- 
dren; but it turned ſometimes to their 
Advantage. Multi non note cauſa exhare- 


dant filios, nec ut eis obfint, ſed ut eis con- 


ſulant (ut puta impuberibus) eiſque fidei- 
commiſſam hareditatem dant. I. 18. F. 

liber. & poſt. But the Diſheriſon which 
a Son may have deſerved by his bad 


Conduct, is a Puniſhment which ought 


to extend to his Children; for other- 
wiſe it would be uſeleſs, and would not 
even affect the Son who is diſinherited, 
ſince he would have by means of his 
Children the Uſe of the Goods which 
he could not have himſelf. 


VIII. 


If a Father or Mother, who had two 
or more Children, having diſpoſed of 
their Goods among them by a Teſta- 
ment, happen'd afterwards to have ano- 
ther Child, of which no mention was 
made in the Teſtament, and died with- 
out altering it ; this Teſtament would 
do no prejudiceto the Rights of the ſaid 
Child. For if it was thro Negligence 
that the ſaid Teſtament was not reform- 
ed, it would be an undutiful one : And 
if it was a pure Effect of a ſudden and 
unforeſeen Death ; as if it was a Mo- 
ther who died in Child-bed of the ſaid 
Child, whoſe Birth ſhe perhaps waited 
for, in order to ſettle her Will; the 
Preſumption that ſhe could not have for 
the ſaid Child any other than the ten- 
der Sentiments of a Mother, would 
ſupply the want of a Teſtament, which 
this unforeſeen Accident had put her 
out of a Condition to make. So that 
this Child would ſtill have the ſame Por- 
tion of the Inheritance which he ought 
to have had, if there had been no Teſ- 
tament at all J. But if the ſaid Father 

1 Si mater filiis duobus hæredibus inſtitutis, ter- 
tio poſt teſtamentum ſuſcepto, cum mutare idem 
teſtamentum potuiſſet, hoc facere neglexiſſet: me- 
rito, utpote non juſtis rationibus neglectus de inof- 
ficioſo querelam inſtituere poterit. Sed cum eam in 


puerperio vita deceſſiſſe proponas, repentini caſus 
iniquitas per conjecturam maternæ pietatis emen- 


or Mother, having no Children at the 
Time of making their Teſtament, had 
inſtituted other Heirs or Exe cutors, it 
would be annulled by the Birth of this 
Child, either as being an undutiful 
Teſtament, or as being vacated by the 
ſaid Birth m. 


danda eſt. Quare filio tuo cui nihil præter mater- 
num fatum imputari poteſt, perinde virilem portio- 
nem tribuendam eſſe cenſemus, ac {i omnes filios 
bæredes inſtituiſſet. Sin autem hæredes ſeripti extra- 
nei erant, tunc de inofficiofo teſtamento actionem 
inſtituere non prohibetur. J. 3. C. de inoff, reſt. 

See the ſixth Article of the fifth Section of Teſta- 
ments. 


IX. 
If a Father, who had two or more 9. If of 


Children, having a mind to diſinherit * 07, 
one of them, did expreſs himſelf in 


f = dren, one 
ſuch a manner as not to diſtinguiſh him atoxe i- 


from the other Children, ſaying only diſinberit- 
that he diſinherited his Son, without 4, — 1 
ſpecifying him by Name, or deſcribing 5 . 
him by ſome other Mark; this Diſheri- 1, named, 
ſon, which would not fall upon one Son the Diſhe- 
more than the others, would be with - , is 

out effect, even as to him whom it might“ 

be reaſonable to preſume that the Fa- 

re intended to deprive of his Succeſ- 

10N 7. 


n Nominatim exhæredatus filius & ita videtur, 
filius meus exhæres eſto, ſi nec nomen ejus expreſ- 
ſum ſit: ſi modo unicus ſit. Nam ſi plures ſunt 
filii, benigna interpretatione potius 4 pleriſque re- 
ſpondetur, nullum exhæredatum eſſe. J. 2. f. de 
lib. & poſt. 


X. 


If the Son who is diſinherited having 10. Pro- 
procured the Teſtament to be declared viſion for 
undutiful by a Sentence, he who was % 8 


3 5 : ho is diſ- 
inſtiruted Heir or Executor therein had 3 


appealed from the Sentence, and that pending 
pending the Appeal, the Son ſhould de- the Appeal 
mand a Proviſion of Alimony out of the #79” *h* 


Eſtate ; this Proviſion would be decreed oO 
him according to the Value of the E- bis favour. 
ſtate, and his Quality o. 


o De inofficioſo teſtamento nepos contra patruum 
ſuum, vel alum ſcriptum hæredem, pro portions 
egerat & obtinuerat. Sed ſcriptus hæres appella- 
verat. Placuit, interim, propter inopiam pupilli, 
alimenta pro modo facultatum, quæ per inofficioſi 
teſtamenti accuſationem pro parte ei vindicabantur 
decerni: eaque adverſarium ei ſubminiſtrare ne- 
ceſſe habere, uſque ad finem litis, I. 27. S. 3. F. 
de inoff. teſtam. 


XI. 


If of two Children whom a Father 1. The 
had diſinherited, one ef them enters Portion of 
no Complaint againſt it, he renouncing © T 5 

. . I HO D- 
the Inheritance for his part; or that . 


having 


|: Of Teſtaments. 


ſubſifts, having entered his Complaint, he has 
accrues to been declared to be duly and juſtly diſ- 
. inherited, and the other diſinherited 
Child on his part gets the Teſtament to 
be annulled, and comes in for his ſhare 
of the Inheritance with the other Chil- 
dren; every one of them will have in 
the Partition of the Eſtate his Portion 
according to their Number, without 
taking him in who is found to be juſtly 
diſinherited, or who has renounced. 
For he having no ſhare in the Inheri- 
tance, the Portion which he ought to 
have had remains in the Maſs of the 
Eſtate, and accrues to him who was un- 
juſtly difivherited in conjunction with 
the other Children. And if this Child 
ſhould happen to be the only one re- 


maining, he would have the whole 
Eſtate p. 

þ Qui repudiantis animo non venit ad accuſa- 
tionem inofficioſi teſtamenti, partem non facit his 
qui eandem querelam movere volunt. Unde ſi de 
inofficioſo teſtamento patris, alter ex liberis exhæ 
redatis ageret, quia reſciſſo teſtamento alter quo- 
que ſucceſſionem ab inteſtato vocatur: & 
ideo uniyerſam hæreditatem non recte vindicaſſet, 
hic ſi obtinuerit, uteretur rei judicatæ auctoritate: 
quaſi centum viri hunc ſolum filium in rebus huma- 
nis eſſe nunc, cum facerent inteſtatum crediderint. 
I. 17. ff. de inoff. teſt. V. l. 16. eod. Exhæreda- 
tus pro mortuo habetur. J. 1. . 5. F. de conjung. 


cum emanc. lib. ej. 
If one of the Sons diſinherited had only delayed 


to bring his Action, without approving of his being 
diſinherited, or renouncing the Inheritance, his Por- 
tion would not accrue to the other Children by this 
Silence. But the others might oblige him to explain 
himſelf; and it would be neceſſary to have the 
Queſtion about his Diſheriſon judicially diſcuſſed, 
in caſe he ſhould not acquieſce under it. V. 1.8. 
F. 8. ff. de inoffic. teſtam. 


XII. 


12. Chit» If the Children have no other ground 
dren to of Complaint againſt the Teſtaments of 
whom their Parents, but that the Portion left 
their P4- them therein is not ſo large as what 
2 they have a Right to by Law, or that 
their Legi- the Teſtator hath made his Diſpoſition 
time or Which relates to them to depend on 
Chile's ſome Condition, or on a Time which 
2 Les ſuſpends the Effect thereof; theſe would 
Fak. it not be ſufficient Grounds for having 
the Will declared void, on account of 
its being undutiful, but they could'on- 
ly demand the Supplement of the Por- 
tion due to them by Law; and the 
Conditions, or other Cauſes of Delay, 
would be without effect, ſo as that 
they might have their whole Right at 
the time of the Death by which they 

acquire it . 15 
4 Quoniam in prioribus ſanctionibus illud ſtatui- 
mus, ut, {i quid minus legitima portione his dere - 
lictum ſit, qui ex antiquis legibus de inofficioſo teſ- 

Vor. Il 


Tit. 2. Sect. I. 115 


tamento actionem moyere poterant, hoc repleatur, 
ne occaſione minoris quantitatis teſtamemum reſcin- 
datur: hoc in præſenti addendum efle cenſemus, ut, {i 
conditionibus quibuſdam vel dilationibus, aut aliqua 
diſpoſitione moram, vel modum vel aliud gravamen 
introducente eorum jura, qui ad memoratam actio- 
nem yocabantur, immunita eſſe yideantur, ipſa con- 
ditio, vel dilatio, yel alia diſpoſitio moram vel quod- 
cumque onus introducens, tollatur ; & ita res pro- 
cedat quaſi nihil eorum teſtamento additum eſſet. 
J. 32. C. de inoff. teflam. l. 29, 30, & 31. eod. 
See the fifth Article, and the Remark that is there 


made on it. 


XIII. 


Whatever may be urged, either on 13. The 
the ſcore of Piety, Duty, or other 3 of 
Conſideration whatſoever, in favour of % 18 

a 8 14 in- 
the Diſpoſition of a Teſtator who had ffieured 
unjuſtly diſinherited one of his Sons, Heir or 
the Teſtament would nevertheleſs be Executor, 


annulled. For the Inſtitution of Chil- ne: Tice 


dren is the firſt Duty of Parents in their Piſheriſn 
Teſtaments . to ſubliſt. 


r Si Imperator ſit heres inftitutus, poſſe inoffi- 
cioſum dici teſtamen: um, ſæpiſſime reſcriptum eft. 
d. 8. S. 2. ff. de inoff. teſtam. 

The Caſe of this Text appears to be ſo different 
from our Uſage, that we did not think it proper to 
give ſuch an Inſtance. For who with us, to make 
the Diſheriſon of his Children to ſubſiſt, would ever 
think of inſtituting the King his Heir? And yet this 
Caſe muſt needs have been very frequent at Rome, 
ſeeing it is ſaid in the Text that it has been often 
decided, that altho the Prince were inſlituted Heir 
by an undutiful Teſtament, yet that ſhould be no 
hindrance why a Complaint againſt it, as being un- 
dutiful, ſhould not be received. 


XIV. 


Of all the Perſons whom the Law 14. Bro- 
calls to the Succeſſions of Perſons dy- thers and 


ing inteſtate, it is only thoſe who are in ge ga 
Not com- 


the Line of Aſcendants and Deſcendants lain of 
from the Teſtator who may complain Tefamen, 
of the Teſtament as being undutiful. as being 


And this Right does not paſs to any of h, 
unleſs the 


the Collaterals, not even to Brothers p . 
and Siſters: And they cannot complain l 
of the Teſtaments of their Brothers or Heir or 
Siſters who inſtitute other Heirs or Executor 


Executors, unleſs the Inſtitution were ** an inſn- 
mous Per- 


ſuch as were contrary to good Manners ;;, 
and Decency, becauſe of the Quality of 
the Perſon who is inſtituted Heir or 
Executor, as if it were an infamous Per- 


ſon s. 


s Cognati proprie qui ſunt ultra fratrem, melius 
facerent ſi ſe ſumptibus inanibus non vexarent; cum 
obtinere ſpem non haberent. J. x. J. de inoff, teſt. 

Nemo eorum qui ex tranſverſa linea veniunt, ex- 
ceptis fratre & ſorore, ad inofficioſi querelam ad- 
mittatur. J. 21. C. eod. 

Fratres vel ſorores uterini ab inofficioſi actione 
contra teſtamentum fratris vel ſororis penitus arcean- 
tur. Conſanguinei autem, durante agnatione (vel 
non) contra teſtamentum fratris ſui vel ſororis de 
inofficioſo quæſtionem movere poſſunt, ſi ſcripti 
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hæredes infamiæ, vel turpitudinis, vel levis notæ Quod plerumque faciunt maligne circa ſanguinem 
macula aſpergantur, J. 27. C, eod. ſuum inferentes, judicium, noyercalibus delinimen- 
Juftinian having abolyhed the Difference between tis inſtigationibuſque corrupti. J. 4. cod. 
the Agnati and Cognati by his hundred and eigh- Cum te pietatis religionem non violaſſe, ſed ma- 
teenth Novel, why ſhould not the Brothers by the riti conjugium uod fueras ſorta diſtrahere noluiſſe, 
Mother's fide have the ſame Right as Brothers by ac propterea enſum atque iratum patrem ad ex- 
the Father's ſide ? And would it not alſo be equita- bzredationis notam prolapſum eſſe dicas, inofficio- 
ble, that the other near Relations, beyond the De- {i teſtamenti querelam inferre non yetaberis. J. 18. 
gree of Brothers, ſhould have a Right to annul an C. cod. Bees ; | 
infamous Inſtirution, ſince it would be nevertheleſs e See the Articles which follow. 
contrary to Decenty and good Manners, and 4 11 
ou 


116 


2 Pr 


* 


the Spirit of the Lau, altho the Teſtator II. 
have neither Brothers nor Siſters ? wn. 
The Cauſes of diſinheriting Children *: oh 
| — may be diſtinguiſhed into two ſorts Haug 
SECT. II One, of thoſe which concern the Per- 4;nherit- 
as OF ſon of & Parents, as if a Son 225 7 ing. 
: .- tempted any thing againſt the Life o 
of the Cauſes 1 hich render 4 Diſ- his Ce TER . on is of ſuch as, 
heriſon juſt. without attempting any thing dire&ly 


The CONTENTS. 


1. Children cannot be difiuherited without 
a juſt Cauſe. 
2; 2 forts of Cauſes of difinheriting. 
3. Divers Canſes of diſinheriting Children. 
4. Divers Cauſes of diſinheriting Parents. 
5. The Cauſes of diſinheriting ought to be 
proved. 
6. The Husband is not deprived of his 
Wife's Dowry, for the Ingratitude of his 
Wife towards the Parents who gave it. 


4. 
EEING Nature and the Laws 


1. Chil- 
dren ups which call Children to the Suc- 
_ ceſſion of their Parents, look upon the 


2vithout « Goods of the Parents as belonging al- 
juſt Cauſe. ready to the Children, even in the 


againſt the Perſons of the Parents, may 
deſerve their Diſpleaſure; as, if a Son 
engages himſelf in an infamous Profeſ- 
ſion, as ſhall be mentioned in the fol- 
lowing Article. Burt altho theſe Cauſes 
be different, according to theſe two 
Views, yet the Laws give the Name of 
Cauſes of Ingratitude to all thoſe which 
may deſerve diſinheriting d; qualifying 
with this Name every thing that is con- 
trary to the Duty which Children owe 
to their Parents. For this Duty im- 
plies the abſtaining from every thing 
that may juſtly draw upon the Children 
the Wrath of their Fathers. 


d Cauſas autem ingratitudinis has eſſe decernimus. 
Si quis, &c. Nov. IIS. C. 3. 


III. 


Fathers and Mothers, and other Af{- 3. Divers 
cendants, may diſinherit their Children 44% 
if they have attempted to take away Ph 
their Lite, either by Poiſon, or by We 


other ways e: If they have ſtruck 


Life-time of their Parents ; they can- 
4 not be deprived of them, if they have 
| not deſerved ſuch a Puniſhment, which 
bt taking from them the Goods, does at 
b | | the ſame time ſain their Honour, and 


expoſes them to yet greater Evils. Thus 
the Laws have reſtrained the Liberty 
of diſinheriting, of which Fathers 
might be apt to make a bad Uſe a, 
either thro an unjuſt Paſſion, or by the 
Impreſſions of a Mother-in-Law, or of 
other Perſons b : And they have regula- 


them f, or abuſed them, or committed 
any grievous Offence againſt them g : 
If they have not relieved them our of 
Priſon, by engaging to preſent them in 
Judgment, or to pay the Debt for them 

s far as their own Circumſtances will 
allow them : If they have ſuffered 


them to remain in Captivity, while 
they were able to redeem themj : If the 
Father having been mad, they had neg- 

6 Si vitz parentum ſuorum per venenum, aut alio 
modo inſidiari tentaverit. Nov. 115. c. 3. 6. 3. 
See on this Article the third Section of Heirs and 


Executors in general. 


J ted the Cauſes which may deſerve diſ- 
[ inheriting c. 
4 Inſtitutiones benigne accipiuntur, exhæreda- 
4 tiones autem non adjuvandæ. 4. 19. in f. ff. de 
wo liber. ez poſt hared, inſt « vel exhæred. 

b | Hujus verbi de inoſſicioſo, vis illa eſt, docere im- 
merentem ſe, & ideo indigne præteritum, vel exhæ- 


11 redatum. J. 5. Fl de ioff. teſt. F Si quis parentibus ſuis manus intulerit. d. c. 3. 
1 & Inofficioſum teſtamentum dicere, hoc eſt, al- 1. 

"ny legare quare exhæredari vel præteriri debuerit. Quod g Si gravem & inhoneſtam injuriam eis injecerit. 
j ; parame accidit, cum falſo parentes inſtimplati, d. c. S. 2, 

0 iberos ſuos vel exhæredant, vel prætereunt. J. 3. h Si quemlibet de wy parentibus incluſum 
09 cod. eſe contigerit, &c. d. c. $.8. 

ji j | Non eft enim conſentiendum parentibus qui in- i $i unum de prædictis parentibus in captivitate 
4 jueiam adyerſus liberos ſuos teſtamento inducunt. detineri contigerit, & c. 4. C. H. 13. 
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Of Teſtatnents, 


lected to perform thoſe Offices towards 
him which that Condition may have 
Neef I: If by any Violence, or other 
unlawfal way, they had hindred him 
from diſpoſing of his Eſtate by Will: 
And if the Father had died without 
being able to make his Will, and to diſ- 
inherit the Son who had been guilty of 
this Violence, this Son would never- 
theleſs be deprived of the Inheritance m: 


If they have accuſed their Parents of 


other Crimes beſides Treaſon againſt 
the King, or the State : If a Son has 
committed Inceſt with his Mother: in- 
Law o: If he had contracted any Fa- 
miliarity with Scelerates, and led the 
ſame kind of Life with them p : If he 
has taken up an infamous Profeſſion 
which his Father did not follow : If 
2 Daughter prefers an infamous Life to 
a married State v. 


Si quis de prædictis patentibus furioſus fuerit, 
&c. d. c. S. 12. 

m Si convictus fuerit aliquis liberorum ex eo quia 
prohibuerit parentes ſuos condere teſtamentum, &c. 
d. c. $. 9. See the tenth Article of the third Sec- 
tion of Heirs and Executors in general. 

n Si eos in criminalibus cauſis accuſaverit, quæ 
non ſunt adyerſus principem, ſive rempublicam. 
d. c. f. 3. 

Si delator contra parentes filius extiterit, & per 
ſuam delationem gravia eos diſpendia fecerit ſuſti- 


nere. d. c. 8. 7. 
o Si novercz ſuæ filius ſeſe immiſcuerit. d. c. 
5. 6, 


Si cum maleficis hominibus ut maleficus yerſa- 
tur. d. Co 8. 4+ 
Ir is in the Greek wer! pagudizey cum veneficis. 
But whatever Senſe we give to this Word, it would 
ſeem that this Cauſe of diſinheriting ought not to 
be confined to the frequenting of the Company, and 
imitating the Example of one kind only of wicked 
Perſons. f 
Si præter voluntatem parentum inter arenarios, 


vel mimos ſeſe filius ſociayeritz & in hac profeſ- 


ſione permanſerit: niſi forſitan etiam parentes ejuſ- 
dem profeſſionis fuerint, d. c. $. 10. 
r Si aliqui ex prædictis parentibus volenti ſuæ fi- 


| liz, vel nepti maritum dare, & dotem ſecundum 


vires ſubſtantiæ ſuæ pro ea præſtare, illa non con- 
ſenſerit, ſed luxurioſam degere vitam elegerit. d. c. 
S. 11. v. J. 19. C. de inoff. teſt. 

We have not inſerted in this Article the laſt of 
the Cauſes of diſinheriting, which Juſtinian has 
collefted in this hundred and fifteenth Novel, which 
is that of Hereſy. For the Uſage of this Cauſe ha- 
wing ceaſed for a long time in France, whilſt the 
Proteſtants had the free Exerciſe of their Religion, it 
hath ceaſed in the preſent Situation of Affairs for 
the contrary Reaſon, in that the lue Edict and De- 
clarations have taken away from them that Liberty 
of Conſcience which they formerly enjoyed, 

Altho Juſtinian had reſtrained the Cauſes for diſ- 
inheriting Children to thoſe which we have juſt now 
explained, and had rejected all others, yet we have 
in France another Cauſe of diſinheriting brought in- 
to uſe by the Ordinances, which have given Permiſ- 
fron to Fathers to diſinherit their Children who 
marry againſt their Conſent, allowing only Sons af- 
ter they have accompliſhed thirty Years of Age, and 
Daughters after they are paſt Five and twenty, to 


Tit. 2. Sect. >. 


marry themſelves, after they have in a dutiful man- 
ner deſired the Counſel and Advice of their Fathers 
and Mothers a. And might not there be other juſt 
Cauſes of diſinheriting? As, for inſtance, if a Son 
had attempted to murder his Mother-in- Law, his 
Father's Wife : If on any occaſion he had failed in 
any eſſential Duty towards his Parents, ſuch as to 
furniſh them with neceſſaries in their Wams. 


4 Edict of Henry II. in the Year 1556, Ordi- 
nance of Blois, Art 41, 


IV. 


117 


Children cannot diſinherit their Pa- 4. Diver, 


rents juſt Cauſes of 
ents, except where they have a juſt © abe 


Cauſe for it; as, if they have attempt- ing Pe. 


ed any thing againſt their Life s : If 
they have put them in danger of loſing 
it by ſome Accuſation, except it be in 
the Caſe of Treaſon, mentioned in the 
foregoing Article :: If the Father has 


been guilty of Inceſt with the Wife of 


his Son 2: If the Parents have imploy- 
ed unlawful means to hinder their Chil- 
dren from making their Teſtaments x : 
If they have abandoned them in their 
Madneſs y, or in their Captivity = : 
And if the Father or Mother have at- 
tempted to take away the Lite or Senſes, 
the one of the other, by Poiſon, or o- 
therwiſe, their common Child may diſin- 
herit the Author of ſuch a Crime a. 


s $i venenis, aut maleficiis, aut alio modo pa- 
rentes filiorum vitæ inſidiati probabuntur, Nov, 115. 
c. 4. 8. 2. 

# St parentes ad interitum vitæ liberos ſuos tradi- 
derint ; citra tamen cauſam que ad majeſtatem per- 
tinere cognoſcitur, d. c. 4. $. 1. 

Si pater nurui ſuæ ſeſe immiſcuerit. d. c. 4. f. 3. 

x Si parentes filios ſuos teſtamentum condere pro- 
hibuerint, in rebus in quibus habent teſtandi licen- 
tiam, d. c. FS. 4. 5 | 

y Si liberis vel uno ex his in furore conſtituto, 
parentes eos curare neglexerint. d. c. 4. 5. 6. 

His caſibus etiam cladem captivitatis adjungi- 
mus, &c. d. c. 4. 5. 7. | 

a Si contigerit autem virum uxori ſuæ ad interi- 
tum, aut alienationem mentis, dare venenum: aut 
uxorem marito, vel alio modo alterum vitæ alterius 
inſidiarĩ: tale quidem, utpote publicum crimen con- 
ſtitutum, ſecundum leges examinari, & vindictam 
legitimam promereri decernimus: liberis autem eſſe 
licentiam nihil in ſuis teſtamentis de facultatibus 
ſuis illi 12 relinquere quæ tale ſcelus noſcitur 
commiſiſſe. d. c. 4. §. 5. 


V. 


rents. 


It is not enough to juſtify the diſin- 5. The 
heriting, that the Parents, or the Chil- 4% 4 kd 
dren, mention the Cauſes of it in their ½ ,.., 

g ought 
Teſtaments ; but the Perſons who are xo ze pro- 
inſtituted Heirs or Executors ought to ved. 


prove the Facts upon which the diſinhe- 
riting is grounded: And if they prove 
them not, it will be null b. 


b By the antient Roman Law, the Son who was 
diſinherited, and who had a mind to bring his 
Complaint againſt it, was obliged to make it appear 

that 


— — ae 


—ů — ́ö— 
— * . 5 


<4 
3 


| oh SE Re oy rn 
8K — va” 


— — "_ ma — 4 


—— — —ͤyyũ— EDY 
= © = — —— 
"05 oO WE — OOO Is —ů — — — 


K 


9 


— 
* 


2 E — 
—— — — — — 
— — — * 
. 
n 
F OS AE Sas ret 
PPP AI EE OC 
* . 
6 " — 24 
— . : 


— * , * A < 2 5 5 — op 
W e — . — — 0 2 = 1 — 
. — 8 —— 2 22 3s OT "ON I EIA 4 * 
” a . - þ r 
5 : 3 Cl 


af CIR>*- © 4 


_— — _ 


ALIX; — * * 


1 * — 1 be - 
„* * * © — —a—gL—ä % 
. een Ret eur. 
* * 3 85 . +4 1 k - * N. 


„ 


— 


8 1313 
= Wt + * 


N 
— 


3.25, 
9 
— oi 


—— . 
4 . — 
* a ht : EIN 
8 * : r 
— 2m 


——̃ ſ— — 
* ä . 


3b x A \ 


118 


that he was unjuſtly diſinherited. Hujus verbi de 
inofficioſo vis illa eſt, docere immerentem ſe & ideo 
indigne præteritum, vel etiam exhæredatione ſum- 
motum, l. 5. ff de inoffe teſt. Liberi de inofficioſo 
querelam contra teſtamentum paternum moventes, 
pe; debent — quod — uium — 

itum jugiter prout ipſius naturæ religio flagitabat, 
— — niſi ſeripti hæredes often- 
dere maluerint ingratos liberos contra parentes exti- 
tiſſe. I. 28. C. de inoff. tei. But Juſtinian ordered 
that the Cauſes of diſinheriting ſhould be proved, 
niſi forſa n probabuntur ingrati. Nov. 115. c. 3. 
And it is alſo the general Rule, that no Accuſation 


is regarded unleſs it be proved. A 
VI. 


6. The Altho Parents may deprive their un- 
Hlusband grateful Children of their Eſtate, and 
" = even revoke Donations which they may 
5 2 have made in their favour, as has been 
Dowry, ſaid in its place c; yet if a Daughter 
for the In. who was endowed by her Father or 
gratitude Mother, or any other Aſcendant, had 
2 fallen into the Crime of Ingratitude, 
the Pa- the Marriage Portion that was given 
rents who or promiſed to the Husband would ne- 
gave it. yertheleſs be due to him. For as to him, 

the Charges of the Marriage which he 

is bound to bear, are a juſt Title for 

him to keep the ſaid Marriage Por- 

tion, or to demand it, without any re- 


gard to the Fact of his Wife d. 


c See the ſecond Article of the Section of Dona- 
tions. ; 

4 Patrona dotem pro liberta jure 1 
quod extiterit ingrata, non retinebit. J. 69. 5. 6. 
FV de jure dot. u. l. 24. C. cod. | 


1 3 _————— 
** * a. ni. — 
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SECT. i 


Of other Cauſes which make the Com- 
plaint againſt a Teſtament, as be- 
ing undutiful, to ceaſe. 


1. The Complaint againſt a Teſtament, as 
being undutiful, ceaſes by the Approba- 
tion of the Teſtament. 5 

2. I the Perſon diſinherited, being a Lega- 
tee, receives the Legacy, he approves of 

the Diſheriſon- 

3. What a Guardian does for his Minor 
ought not to hurt himſelf, nor what he does 
for himſelf” to be of any Prejudice to his 
Minor. | 

4. He who approves of the Teſtament by any 
AR, is excluded from entring a Complaint 
againſt it, as being undutiful- 

5. This Complaint preſcribes in five Tears 

time, if there be uo juſt Cauſe of Excuſe 
for the Delay. 


6. If the Action of Complaint is let drop | 
his Office of Guardian he had received % 


for want of Proſecution, it is not after- 
wards received. 


The CIVIL LAW, Sc. Book III. 


7. The Complaint on the ſcore of Undutiful- 
neſs, does not exclude the Action on the 
Head of Forgery, nor the Action of For- 
gery, the Complaint of Undutifulneſs. 

8. One may plead the Nulkties of the Teſ- 
tament, or the Undutifulneſs of it, ſuc- 
ceſſively one after the other. 190 


L 
F the Perſon who is diſinherited, 1. The 
altho without juſt Cauſe, had once Complaint 
approved of the Teſtament, the Diſ- ra 6 
heriſon would have its Effect, whether ,; 8 
it was by an expreſs Act that the Teſla- ,n4urifu, 
ment had been approved, or by Acts ceaſes by 
which did imply the faid Approbation, = Appro- 
ſhall be explained by the Rules which 5 fl 
ollow a. | ment , 


a Quid ergo fi alias voluntatem teſtatoris 
verim * Puta in teſtamento adſeripſerim mor- 
tem patris, conſentire me? Repellendus ſum ab ac- 
cuſatione. l. 31. in f. ff. de inoff. teſt, See the 
following Articles. 


II. 


If in the ſame Teſtament which con- 2. H the 
tains the Diſheriſon, there were a Le- e 
gacy left to the Perſon diſinherited, as, being a Le- 
if a Father having diſinherited his Son, garee, re- 
had left him a Legacy, ſaying, That 7er che 
altho he were unworthy to have any £44 f 
ſhare at all in his Succeſſion, yet he let. . Dif 
him out of Commiſeration a. certain heri/on. 
Sum, or a Penſion for Alimony ; and 
this Son had received the Legacy, he 
would thereby have approved the Teſta- 
ment, and could not any more complain 
of his being diſinherited. But if this 
Son who is diſinherited, chanced to 
diſcover ſome Flaw in the Teſtament 
that would be ſufficient to annul it, as 
if it was forged, or null, thro ſome 
Nullity which had been hid ; the Le- 
gacy which he had received would not 
bar him from the Right of impugning 
ſuch a Teſtament 5, 


Illud notiſſimum eſt eum qui legatum percepe- 
rit, non recte de inofficioſo K „bse OD: 
J. 10. §. 1. fe de inoff. teſt. 

Poſt legatum acceptum non tantum licebit falſum 
arguere teſtamentum, ſed & non jure factum con- 
tendere: inofficioſum autem dicere non permittitur. 
J. 5. J. de his que ut indig. aufer. See the ſeyenth 
and eighth Articles. 


III. 


If it ſhould happen that the Perſon 3- Wha: a 
Guardian 


who is diſinherited is Guardian to one 
| does for his 

to whom the Teſtator has left a Legacy Alinor, 

by the ſame Teſtament which contains ought nor 


the Diſheriſon, and that by virtue of 1 hurt 


nor what 


the Legacy left to his Minor; this would ;, ,,. for 
| not 5 
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be of any 
prejudice 
to his Mi- 
nor. 


/ Teſtaments. 


Vim lf io not be an Approbation of the Teſtament 


with reſpect to himſelf; and what the 
Intereſt of his Minor had obliged him 
to do, would be no Hindrance to his 
bringing his Complaint in his own 
Name againſt the ſaid Teſtament, as 
being undutiful. And if on the contra- 
ry, a Father having diſinherited his Son 
who is a Minor, had by the ſame Teſ- 
tament left a Legacy to one who hap- 
pens afterwards to be appointed Guar- 
dian to the ſaid Son that is diſinherited; 
the Complaint which the Function of 
this Guardian would oblige him to enter 
againſt the ſaid Teſtament, as being un- 
dutitul, would not render him unworthy 
of this Legacy. And likewiſe the De- 
mand of the Legacy would not exclude 
him from bringing a Complaint againſt 
the Teſtament, as being undutiful, on 
the behalf of his Minor, if it be well 
grounded c. And it would be the ſame 
thing if a Guardian were bound, as 
fuch, to impeach the Teſtament of the 
Father of his Minor, as being forged, 
if in the ſaid Teſtament, which by the 
Event was declared to be genuine, 
there were a Legacy left to the ſaid 
Guardian d. For in all theſe Caſes the 
Guardian exerciſes the Rights of two 
Perſons who are diſtinguiſhed in him, 
that of the Guardian and that of his 
own ; ſo that he does himſelf no preju- 
dice by any thing which his Duty of 
Guardian requires of him. 


c Si tutor nomine pupilli, cujus tutelam gerebat, 


ex ieſtamento patris ſui- legatum acceperat, cum 


aid Tutors would be very ill adviſed, if they ſhould 


nihil erat ipſi tutori relictum a patre ſuo: nihilomi- 


nus poterit nomine ſuo de inofficioſo patris teſta- 
mento agere. S. 4, inſt. de inoff. teſtam. 

Sed fi & contrario pupilli nomine, cui nihil relic- 
tum fuerat de inofficioſo egerit, & ſuperatus eſt, ipſe 
(tutor) quod ſibi in teſtamento eodem legatum re- 
lictum fl non amittit. $. 5. eod. 

Tutorem qui pupilli ſui omine, falſum vel inof- 
ficioſum teſtamentum dixit, non perdere ſua legata, 
fi non obtinuerit optima ratione defenditur. J. 22. 
ff. de his que ut ind. Quia officii neceſſitas, & tu- 
toris fides excuſata eſſe debet. 4, l. 

4 Tutoribus pupilli nomine, fine periculo ejus 
quod teſtamento datum eſt agere (poſſe) de inoffi- 
cioſo, vel falſo teſtamento, divi Severus & Antoni- 
nus reſcripſerunt. J. 30. $. 1. eod. See the fifth Ar- 
ticle of the ſecond Section of Legacies, and the ſe- 
venth and eighth Articles of this Section. The 


omit to make the Proteſtations which are uſually 
made in the like Caſes. 


IV. 


4+ He who Tf he who would complain of a Diſ- 
@pproves of heriſon, or of ſome other undutiful Diſ- 


the Teſta- 
ment by 
any Act, 


poſition, had treated with the Perſon 
inſtituted Heir or Executor, either for 


75 excluded the whole Inheritance, or a Part of it ; 


from en- 
ring a 


if he had bought any of the Effects 


Tit. 2. Sect. 3. 

thereot from him, knowing him to be 
Heir or Executor; if he had hired of him 
ſome Houſe belonging to the Succeſſion ; 
if he had paid him a Sum of Money 
which he was indebted to the Teſtator, 
or had received Payment of a Sum 
which the ſaid Executor, or a Legatee, 
had been charged by the Teſtator to pay 
to him: Theſe kinds of Acts, and o- 
thers of the like nature, would be Ap- 
probations of the Teſtament, which 
would bar him from bringing a Com- 
5 againſt the ſame, as being undu- 
tiful e. 


e Si hæreditatem ab hæredibus inſtitutis exhæreda- 


ti emerunt, vel res ſingulas ſcientes eos hæredes 


eſſe) aut conduxeruut prædia, aliudye quid ſimile 

ſecerunt: vel ſolverunt hæredi quod teſtatori debe - 
bant: judicium defuncti agnoſcere videntur, & I 
querela excluduntur. J. 23. $. 1. ff. de inoff. teſt. 

Si conditioni parere teſtator hæredem juſlit in 
perſona filii, vel alterius qui eandem querelam mo- 
yere poteſt : & ſciens is accepit videndum ne ab in- 
officioſi querela excludatur: adgnovit enim judicium. 
Idem eſt, & ſi legatarius ei, vel ſtatu liber dedit: 
& poteſt dici excludi eum, maxime fi hæredem ei 
juſlerat dare. I. 8. S. 10. cod. 

Qui autem agnovit judicium defuncti, eo 8 de- 
bitum paternum pro hæreditaria parte perſolvit, vel 
alio legitimo modo ſatisfecit: etiam fi minus quam 
ei Aba, een eſt ; ſi is major viginti quin- 
que annis eſt, accuſare ut inofficioſam voluntatem 
75 quam probayit, non poteſt. J. 8. 5. 1. 
C. eo 


1 7 
If the Son that is diſinherited bein 
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Complaint 
againſt it 
being 
undutiful. 


8. This 


of full Age, had let five Years paſs Complaint 


without entring his Complaint, aft 
he knew he was dilinherited, and that 


er preſcribesin 
five Tears 
time, if 


being preſent on the Place, he had ſuf- there be 
fered the Perſon who was inſtituted 20 juſt 


Heir or Executor, whether it was his 
Brother or any other Perſon, to conti- 
nue in peaceable Poſſeſſion of the Goods 
of which the Diſheriſon had ſtript him, 
without being able to alledge any Ex- 
cuſe which had hindered him from 
bringing his Action; this voluntary Si- 
lence, being joined to the Preſumption 
that the Diſpoſition of his Father was 
juſt, would make it be preſumed, under 
theſe Circumſtances, that he had ap- 
proved of it, and therefore his Com- 
plaint ought not after that to be re- 
ceived . 


F Adoleſcentiæ tempus non imputari in id quin- 
quennium liberis, cujus præſcriptio ſeram inofficioſi 
quæſtionem moyentibus ;opponi ſolet, manifeſtè an- 
te deſcripſimus. J. 2. C. in quib. cauſe. in integr. teft, 
nec u. eft. 

Niſi pater adhuc ſuperſtes, vel repudiavit quere- 
lam, vel quinquennio tacuit. J. 14. in f. C. de inoff. 
teſt. Plane ſi poſt quinquennium inofficioſum dici 
cœptum eſt, ex magna & juſta cauſa, &c. J. 8. 5. 
ult. F. cod. 
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J Altho this Preſcription of five 
Years may ſeem to be too ſhort a time 
to extinguiſh a Demand of an Inheri- 
tance, and that an Heir may bring his 
Action for an Inheritance at any time 
within thirty years, yet we ought to 
make a great Difference between the Si- 
lence of a diſinherited Son who forbears 
ro commence his Action under the Cir- 
cumſtances explained in this Article, 
and the Silence of an Heir who is not 
deprived of the Inheritance by an Act 
of Diſheriſon: for whereas he who 1s 
not diſinherited has only the ordinary 
Preſcription to be afraid of, and that 
his Right remains intire whilſt the time 
of that Preſcription is not expired; the 
Son who is diſinherited is excluded from 
the Succeſſion by an expreſs Title which 
deprives him of it, and makes it to paſs 
to another. So that it is both his Duty 
and his Intereſt, and for his Honour, to 
annul the ſaid Title, if it is poſſible for 
him : and if he lets the five Years run, 
having no Excuſe to plead, it may be 
alledged againſt him, either that he has 
ſuffered this time to paſs, that the Proofs 
of the Cauſes of the Diſheriſon might 
periſh, or that his Silence was only 
the Effect of his Conſciouſneſs that he 
was juſtly diſinherited, It is becauſe 
of theſe Conſiderations that we have 
judged the Rule of the Roman Law, 
which makes the Complaint againſt an 
undutiful Teſtament to ceaſe after five 
Years Silence, when there appears no 
juſt Cauſe for the Delay, to be juſt and 
equitable, eſpecially under the Circum- 
ſtances which we have added, and that 
thus our Uſage might approve of it. 


VI. 


6. If the If a Son who is diſinherited having 
Action of enter d his Complaint againſt the Teſta- 
Complaint ment, lets his Action drop for want of 
dau, proſecuting it within the time limited 
of Proſe- by Law, this Silence, or Non-proſecu- 
cution, it tion of the Suit, would be inſtead of an 
10 not af- Approbation of the Teſtament, againſt 
wary which he had brought his Complaint g. 
g Si quis poſt rem inofficioſi ordinatam, litem 
dereliquerit, poſtea non audietur. J. 8. 5. 1, F. de 


anoff, teſt. 
VIL 


7. The If he who is diſinherited by a Teſta- 
Complaint ment which he pretends to be forged, 


Book III. 


having firſt entred his Action on the en lt 


ſcore of 


ſcore of Forgery, had been caſt in it; Undutiful- 


that would not bar him from bringing „%, ,,.. 
his Complaint againſt the Teſtament, zo: exclude 


as being undutiful. For altho the Teſta- the Action 


: on the 
ment were not — yet the Diſheri bead of 


ſon might be unjuſt. And if on the con- ,,,,,,,, 
trary, having begun with his Complaint zo the 
againſt his being diſinherited, he had been Action of 
declared to have been duly diſinherited, F987), 
he might nevertheleſs impugn the Teſ- ol hs or 
tament, as being forged. For if the ynguriful- 
Teſtament is forg d, the Diſheriſon can- /.. 

not ſubſiſt, even altho it had been rati- 

fied in Judgment h. | 


þ Eum qui inofficioſi querelam delatam non te- 
nuit, à falſi accuſatione non ſubmoveri placuit. Idem 
obſervatur, & fi e contrario falſi crimine inſtituto 
victus, poſtea de inofficioſo actionem exercere ma- 


luerit. l. 14. C. de inoff. teſts 


VIII. 
If he who had right to complain 0 


Teſtament as being undutiful, ſhould may plead 


likewiſe pretend that there was ſome the Nulli- 
Nullity in the Form of the Teſtament, 7 of _ 
and that for the quicker Diſpatch, and — 4 "il 
to avoid a Suit about the Unduti- datiſulneſi 
fulneſs, he ſhould deſire that the Queſ- of it, ſuc- 
tion touching the Nullity might be diſ- ©*!y 
cuſſed in the firſt place; it would be 7 . 
juſt and equitable to begin firſt with 

that 88 and if he ſhould be 

caſt in that, to admit him afterwards to 

his Complaint againſt the Teſtament, as 

being undutiful. Or if having begun 

with this Complaint, he had diſcovered 
afterwards ſome Nullity in the Teſta- 

ment, as if ſome of the Witneſſes were 

under ſome Incapacities which had not 

been known, and which came after- 

wards to be diſcovered, it would be juſt 

to admit that Allegation 2. But if the 
Circumſtances do not require that theſe 

two Cauſes ſhould be divided, it would 

be proper to join them together in one 


and the ſame Action J. 


Contra majores viginti quinque annis duplicem 
actionem inferentes, primam quaſi teſtamentum non 
ſit jure perfectum, alteram quaſi inofficioſum licet 
jure perfectum, præſcriptio ex prioris judicii mora 
quinquennalis temporis non naſcitur. Quæ officere 
non ceſſantibus non poteſt. l. 16. C. de inoff. teſtam. 

Si quis irritum dicat teſtamentum, vel ruptum & 
inofficioſum, conditio ei deferri debet utrum prius 


movere volet. J. 8. S. 12. F. eod. 


We have added theſe laſt Words to the Article, 
becauſe it is our Uſage not to divide Actions that may 


be joined in ons. 


2 SECT. 
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Of U ndutiful Teſtam 


SECT. IV. 
Of the Effects of the Complaint a- 


gainſt a Teſtament, as being undu- 
tiful. 


The CONTENTS. 


1. If the Teſtator has left leſs than the 
Legitime or Portion due by Law, it ought 


to be made up. 
2. The Teſtament being declared undutiful, 


all the Children ſucceed as if there had 
been no Teſtament at all. 


3. A Caſe where the Complaint of Unduti- 


fulneſs augments the Portion of the Son 


who is inſtituted. | ; 
4+ Extravagant Donations and Dowries are 


diminiſhed, to make up the Legitime or 
Portions due by Law to Children or Pa- 


Yents. 


5. The Legacies of an undutiful Teſtament 
ſubſiſt. 
I 


1. if th TF the Complaint of Undutifulneſs 


Teſtator were againſt a Teſtament in which 


pas ef eſs no other Wrong were done to the Per- 


than the ' N 
Legitime ſon who complains of it, except that he 


or Portion was thereby reduced to a Portion leſs 
dueby than what was due to him by Law, 
abe 54, without branding him with any Accu- 
made up, ſation, the Effect of the Complaint 
would only be to procure him a Supple- 
ment of his Legitime, or Portion due by 
Law, ſuch as it ought to be, according 
to the Rules which ſhall be explained 


in the following Title a. 
a Si quid minus legitima portione his derelictum 
ſit, qui ex antiquis legibus de inofficioſo teſtamento 


actionem movere poterant, hoc repleatur. Ne oc- 
caſione minoris quantitatis teſtamentum reſcindatur. 


1. 32. C. de inoff. teſt. l. 30. eod. See the fifth Ar- 
ticle of the firſt Section, and the Remark upon it. 


IL 


2. The If the Teſtament is declared to be 
Teſtament undutiful, the Inſtitution of the Heirs 
being de- r Executors whom the Teſtator had 
22 t into the Place of the Complainant, 


dutiful, all Pu . : 5 
the — will be vacated, if the ſaid Heirs or 


dren ſuc- Executors were others than the Chil- 
ceed as if ren of the Teſtator. And if they 


rbere had vere his Children, who ought to ſhare 


been no : : , 
Tefamene the Inheritance with him who was un- 


at all, juſtly diſinherited, their Portions would 
be diminiſhed, by taking from them not 


barely the Legitime or Portion due by 


Law to the Perſon diſinherited, but the 
V or. II. 


ents. Tit. 2. Sect. 4. 121 


intire Portion which he would have had 
in the Inheritance, if there had been 
no Teſtament at all b. 


Quantum ad inſtitutionem hæredum pertinet, 
teſtamento evacuato, ad parentum hæreditatem libe- 
ros tamquam ab inteſtato ex æqua parte peryenire. 
Nov. 115. c. 3. in f. 

It would ſeem as if this Text related only to the 
Nullity of the inſtitution of Heirs that ivere Stran- 
gers, in the room of the Children diſinherited 5 and 
that as the undutiful Teflament is annulled only as 
ro what concerns the diſinheriting, and that the 
Legacies * therein do ſubſiſt, as ſhall be 
ſhewn in the fifth Article, if the Teſtator having 
diſinherited only one of his Children, had inſtituted 
his other Children in unequal Portions, it would 
ſeem not to be agreeable either to Equity or to our 
Uſage, that the Nullity of the Diſheriſon ſhould 
render the Condition of the Children equal, which 
the Father had diſtinguiſhed by his Will. For which 
reaſon ſome have been of opinion, that this Rule 
ought only to comprehend the bare Nullity of the 
Diſheriſon, See the following Article, and the 
Remark made on it. 


III. 


If a Teſtator having two Sons, had 3. 4 Ca/ 

inſtituted one of them his Heir or / 7 7% 
Executor for a leſs Portion than that by ey 
which would have come to his ſhare falneſ; 
it his Father had died inteſtate ; and augments 
making no mention of the other Son, % Portion 
or diſinheriting him, had inſtituted * 
Stranger his Heir or Executor for the fhinuted. 
Surplus of his Eſtate; the ſaid Inſtitu- 
tion being made void becauſe of the 
Preterition or Diſheriſon, the Com- 
plaint of Undutifulneſs would have this 
Effect, that the Inheritance would be 
dirided between the two Sons, as if 
there had been no Teſtament made. 
By which means it would happen that 
the Son who was inſtituted, profiting 
by the Complaint of the other Son who 
was excluded, and thereby getting a 
Moiety of the Eſtate, would have 
more to his ſhare than was left him by 
the Teſtament c. 

c Mater decedens extraneum ex dodrante haxredem 
inſtiruit, filiam unam ex quadrante, alteram præte- 
riit: hæc de inofficioſo egit & obtinuit. Quæro, ſcrip- 
tz filiz quomodo ſuccurrendum fit ? Reſpondi, filia 
præterita id vindicare debet quod inteſtata matre ha- 
bitura eſſet. I. 19. V. de inoff. teſtam. 

There is this Difference between the Caſe of this 
Article, and that of the Remark which has been 
made on the foregoing Article, That in this it is be- 
cauſe of the Excluſion of the Strauger Heir, that the 
Portion of the Son who was not diſinherited hatpens 


to be augmented, 


IV. 


If a Father, or other Aſcendant, had 4. Extra- 
made Donations either to ſome of his vagart Do- 


Children, or to other Perſons, or ſettled 29#9n54nd 
Downries 


Dowries or Marriage Portions, ſo as 47, tim; 
R to iſhed, to 
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make up to diminiſh his Eſtate in ſnch a man. 


the Legi- ner as that there would not remain Ef- 
me, fects enough to ſatisfy the Legitime, 


Portions 


due byLaw or Portions due by: Law to the other 


10 Chil- Children, reckoning into the Eſtare the 
dren or Value of the things given away; theſe 
Parent. extravagant Donations and Dowries 


would be liable to be complained of, 
as being contrary to the Duty of Parents 


towards their Children, were there a 
Teſtament or not; and ſo much would 


be cut off from the ſaid Donations and 
Dowries, as would be neceſſary to make 
up the legal Portions of the Children, 


even altho the Donees, and the Dauigh- 


ters who had been endowed, ſhould be 
willing to abſtain from the Inheritance. 
And if the Donor having no Children, 
his Succeſſton were to go to his Father 
or other Aſcendants, they might de- 
mand in the ſame manner their Legi- 
time or Legal Portion of the Inheri- 
tance out of the ſaid exceſſive Dona- 
tions d. | 

4 V. Toto Titulo Cod, de inoff. don. 1. un. Cod, 
de inoff. dot, & Nov. 92. To avoid the Length of 
many Citations, we refer the Reader to thoſe Titles, 
the Subſtance of which is comprehended in this Ar- 
ticle, See the third Article of the third Section of 
the following Title. 


V. 


5. The Le. The Teſtament which is undutiful 
gacies of becauſe of an unjuſt Diſheriſon, or 2 


an undu- 1 ; ' * 
wiel Tefta- Preterition, is made void only in ſo 


ment ſub - N : 
fiſt. f Heir or Executor in the place of him 


who is diſinherited. Thus when he 
who 1s inſtituted Heir or Executor 1s 
ſome other Perſon, and not one of the 
Children, the Inſtitution remains with- 
out any Effect at all: and if they be Chil- 
dren who are inſtituted by the undutiful 
Teſtament, their Inſtitution is reduced 
in ſuch a manner, that he who was 
unjuſtly diſinherited has as much as he 
would have had if there had been no 
Teſtament at all, as has been ſaid in the 
ſecond Artiele. But the Legacies, the 
_ Fiduciary Bequeſts, and all the other 
Diſpoſitions of the undutiful Teſtament 
ſubſiſt, and have their Effect, whether 
the Perſon diſinherited were a Deſcen- 


dant or an Afcendant e, as has been re- 


marked in another Place f. 


e Si vero contigerit in quibuſdam talibus teſta- 
mentis quædam legata, vel fideicommiſſa, aut liberta- 
tes, aut tutorum dationes relinqui, vel quælibetalia ca- 
pitula conceſſa legibus nominari, ea omnia jubemus 
adimpleri, & dari illis quibus fuerint derelicta, & 
tanquam in hoc non reſciſſum obtineat teſtamentum 
Nov. 115. cap. 3. in fine, | 


I 


as concerns the Inſtitution of another 


This Text relates to the Teflaments of Children, 
and the ſame thing is ordained at the end of the 
following Chapter with reſpect to the Teftaments of 
Parents. 1 14 2 

Si quid autem pro legatis, ſive fideicommiſſis, & 
libertaubus, & tutorum dationibus, aut quibuſlibet 
aliis capitulis, in aliis legibus inventum fuerit huic 
conſtitutioni contrarium, nullo modo volumus 
obtinere. d. Nov. cap. 4. in fine, 

See the ſixteenth Article of the fifth Section of 
Teſtaments. 


J By the antient Roman Law the Le- 
gacies of a Teſtament which was de- 
clared to be undutiful, whether becauſe 
of a Diſheriſon or Preterition, were an- 
nulled as well as the Inſtitution, and 
that for this reaſon, becauſe the Teſ- 
tament was conſidered as having been 
made by a Man ont of his Senſes. Hlio 
præterito, qui fuit in patria poteſtate, neque 
libertates competunt, neque legata praftan- 
tur. I. 17. ff. de injuſt. rup. irr. fact. teſt. 
Cum inofficioſum teſtamentum arguitur, nihil 
ex eo teſtamento valet 1. 28. ff. de inoff. 
teſtam. And if the Legacies had been 
paid, the Legatees were bound to ro- 
ſtore them. Nec legata debentur, ſed ſo- 
luta repetuntur. I. 8. F. pen. eod. This 
Rule had its Juſtice, ſuppoſing a Diſhe- 
riſon or Preterition to be altogether un- 


juſt. But ſeeing it is very rare, and hard 


to be imagined, that Parents will be 
moved to diſinherit their Children, or 
Children their Parents, without great 
Cauſe; it has been thought equitable 
on this Conſideration, to ratify and 
confirm the Legacies and other Diſpo- 
ſitions of Teſtaments which contain 
Diſheriſons that are annulled. And al- 
tho it does happen from hence, that the 
Condition of the Legatees proves to 
be more favourable than that of the 
Perſon who is inſtituted Heir or Execu- 
tor, whom the Teſtator nevertheleſs 
valued more than the Legatees, as it 
may fall out on other occaſions, as 
has been already remarked in another 
Place * ; yet this Event in ſuch a Caſe 
would cauſe no Inconvenience. For the 
Condition of an Heir or Executor, 
who poſſeſſed unjuſtly the Place of the 
Perſon diſinherited, and who perhaps 
contributed to the getting him diſinhe- 
rited, ought not to be ſo favourable as 
that of the Legatees, ſeeing the Diſpo- 
ſitions in which they are concerned, do 
not the ſame Injury to the Perſon diſin- 
herited. 


* See the fifth Article of the ſeventh Section of 
Teſtaments, and the Remark made there upon it. 
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444444... 
To os 


Of the Legitime or Legal Portion 
due to Children or Parents. 


E have ſeen in the foregoing Ti- 
MW I tle, that Parents ought to leave 

to their Children, and Children 
to their Parents, a certain Por- 
tion of their Eſtate. It is this Portion 
that is called the Legitime, or Legal Por- 
tion, which ſhall be the ſubject Matter 
of this Title. 

The Legal Portion of Children was 
by the antient Roman Law only a fourth 
part of the Portion which they would 
have had if the Parent had died inte(- 
tate a. Thus an only Son had for his 
legal Portion the fourth part of the whole 
Eſtate; and if there were two Sons, 
they had each of them the fourth part of 
one half of the Eſtate, that is to ſay, 
an eighth part of the whole; and fo in 
proportion according to their Num- 
ber. 

This legal Portion was fixed to this 
ſmall Proportion of the Eſtate, at a 
time when they began to ſet ſome 
bounds to the Liberty that every one 
had to diſpoſe of his Goods as he 
thought beſt , and even to deprive 
their Children of them. And whereas 
it ſeems natural that the Children ſhould 
have either the whole Eſtate, or the 
greateſt part of it, and that the Liber- 
ty of bequeathing ſhould be limited to 
ſome ſmall Portion of the Eſtate, as it is 
regulated by our Cuſtoms ; the Romans 
leit the greateſt Share of the Eſtate to 
the free diſpoſal of the Teſtators, and 
reſtrained the Right of the Children to 
a ſmall Portion. So that what is ſaid of 
Legacies in a Law, which calls them a 
ſmall Diminution of the Inheritance, 
which ought to belong wholly to the 


& 


Heir or Executor c, would be more ap- 


plicable to this legal Portion of the 
Children, which is in effect only a ſmall 
Retrenchment of the Inheritance, the 


a Quarta debitz portionis. I. 8. 5. 8. ff. de 
inoff. teſt. 9. 

þ Uti quiſque legaſſit de re ſua ita jus eſto. Inſt. 
de lege Falc. ex l. 12. tabb, Nov. 22. cap. 2. 

c Legatum eſt delibatio bæreditatis, qua teſtator 
ex eo, quod univerſum hæredis foret,!alicui quid col- 
latum velit, J. 116. ff. de legat. 1. 


Vo I. II. 


whole of which may be left to one ſole 
Legatee, of whom one would be very 


much in the wrong to fay that his Le- 


gacy were only a ſmall Diminution of 


the Inheritance. oo rs, to 

Juſtinian was ſenſible that this Por- 
tion allotted to the Children by Law 
was not ſufficient ; and he augmented 


it, but with Moderation, diſtinguiſhing 


the legal Portion according tothe num- 
ber of the Children, and giving to them 
all, if they were four in number, or 
under, a third part of the whole Eſtate, 


and the half of the Eſtate if the Chil- 


dren were five or more in number: So 
that this third, or this half, is equally 
divided among the Children, and the 
two thirds, or the other half, remain for 
the Legacies. Thus, what number 
ſoever there be of Children, the legal 
Portions of them all together, when 
they are reduced to it, are at moſt but 
equal to the Share of the Legarees ; 
and if the Children be fewer in number 
than five, the Legatees have double the 
Portion which is reſerved by Law for 
the Children; T 
Our Cuſtoms in Fance have almoſt all 
of them diſtinguiſhed between the ſe- 
veral ſorts of Eſtates and Goods, be- 
tween Eſtates of Inheritance and Eſtates 
of Parchaſe, between Goods Moveable 
and Immoveable; and according to 
theſe different ſorts of Eſtates and 
Goods, they have regulated differently 
the Liberty of Teſtators, not only with 
reſpect to the Children, but even in fa- 
vour of the Heirs of Blood the moſt re- 
mote, whom they can only deprive of a 
certain Portion of Eſtates of Inheri- 
tance» And ſome Cuſtoms have made 
no manner of Diſtin&ion of Goods, 
but have reſtrained the Liberty of diſ- 
oſing by Teſtament to a {mall Portion, 
ach as one fourth part of all the Goods 
in general; and reſerved three fourth 
Parts of the whole to the Heirs of 
Blood, whether they be Children or o- 
thers. Thus theſe Cuſtoms give a great 
deal more to the moſt diſtant Relations, 
than they allow to be given to Legata- 
ries; and the Portion of the Eſtate 
which they appropriate to the Heirs of 
Blood, and which they cannot be de- 
prived of by a Teſtamenr, is much grea- 
ter than the Legitime, or Legal Por- 
tion, of the Children, in the Provinces 
which are governed by the written 
Law. 
It is not our buſineſs to examine here, 


which of theſe two Laws is moſt juſt 
R 2 and 
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and equitable, whether the Roman Law, 
or the Law of our Cuſtoms d. Both the 
one and the other may be uſeful in their 
different ways. For if on one hand it 
be juſt that Eſtates ſhould be appropria- 
ted to the Families, and that. the great 
Liberty that is taken in making Diſpo- 
ſitions very often unjuſt, ſhould not ſtrip 
the Children and the other Heirs of 
Blood ; ſo on the other hand it may be 
of ſervice, if the ſaid Heirs, and eſpe- 
cially the Children who are incapable 
of being wrought upon by better Mo- 
tives, be kept to their Duty out of fear 
of ſeeing themſelves reduced to a very 
ſmall Portion reſerved to them by the 
Law. 

All the Rules relating to this Matter 
of the Legitime, or legal Portion, re- 
ſpe& either the Perſons to whom a Por- 
tion is due by Law, or the Quantity of 
the {aid Portion, or the Goods out of 
which it 1s taken, and the Manner in 
which it is regulated; which ſhall be 
the ſubject Matter of three Sections. 


d See what has been ſaid on this Subject in the 
Preface to this ſecond Part, num. 7. 

[What che Civilians call the Legitime, is the 
ſame with the Reaſonable Part that was formerly 
due to Widows and Children by the particular 
Cuſtoms of ſome Parts in England, as particularly 
in the Province of York, and Principality of Wales. 
Which Cuſtom remains till in force in the City of 
London, as to the Widows and Children of Free- 
men; but has been aboliſhed in other Parts of 
England by ſeveral late Acts of Parliament. Stat. 
4% & 5 Gul. Mar. cap. 6, Stat. 99 e& 89 Gul. 
3. cap. 38. Stat. 20 3 Anne, cap. 5. But 
there is this Difference between the Legitime of the 
Civil Law, and the Reaſonable Part due by ſome 
Cuſtoms in England, that the Legitime was due to 

Parents as well as Children, but not to Widows; 
whereas the reaſonable Part reſerved by the Cuſtoms 
in England, was due to Widows and Children, but 
not to Parents. See the Remark on the Preamble 
of the foregoing Title. ] 


S re. 1 


Of the Nature of the Legitime or Le- 
gal Portion, and to whom it is 
dus. 


T is neceſſary to make the ſame Re- 

mark here, as has been made in the 
foregoing Title, that we are to except 
out of the number of Children to whom 
a Legitime, or Legal Portion, is due, 
Daughters who by their Contract of 
Marriage have renounced their Right 
and Pretenſions to their Parents In- 
heritance, in conſideration of a Mar- 
riage-Portion. For altho this Marriage- 
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Portion may prove to be leſs than the 
Legitime which would accrue to them 
by Law out of the Goods of their Fa- 
thers who have endowed them ; yet the 
Uncertainty of the -Events which may 
diminiſh the ſaid Goods, is one of the 
Motives which juſtify the Renunciation 
of a future and uncertain Profit, for a 
certain and preſent Portion a. _ 

We muſt likewiſe take notice in rela- 
lation to this Matter of the Legitime, | B 
of the Regulation that was made for # 
the Legitime of Mothers out of the F 
Succeſſions of their Children, by that * 
Ordinance which is called the Edict of B 
Mothers, of which mention has been 71 
made in the Preamble of the firſt Section, 3 
in what manner Fathers and Mothers 
ſucceed. | oh 


a See concerning theſe Renunciations, what ha: 
been ſaid in the Preamble to the 24 Section of Heirs 
and Executors in general. 


The CONTENTS. 


1. Definition of the Legitime. 

2. The Legitime is due to Deſcendants aud 
Aſcendants. 

3. A Children who are capable of inhe- 
riting, have a right to a Legitime. 

4. The Legitimeof the Children of the firſt de- 
gree is regulated according to their number. 

5. Aud that of Children of remoter Degrees 
is regulated by their Stocks of whom they 
are deſcended. 

6. Among Aſcendants the Legitime is due 
only to the neareſt. 

7. If the Aſcendants are many in the ſame 
degree, one half of the Legitime goes to 
thoſe of the Father's fide, and the other 
half to thoſe of the Mother's fide. 

8. Brothers have no Legitime. 


I. 


The Legitime, or Legal Portion, is 1. Deni. 
a certain Share of the Inheritance which e *%e 
the Laws appropriate to thoſe Perſons . 
who cannot be deprived of the Quality of 
Heir, and to whom they give a Right 
to complain of undutiful Wills. And 
this has occaſioned the Liberty of devi- 
ſing by Will to their prejudice to be re- 
ſtrained, ſo as that there may remain 
for them a ſhare of the Inheritance, of 
which they cannot be deprived by any 
Diſpoſition a. 
2 Debita portio. J. 8. S. 11. ff. de inoff. teſt. 
. Debitum bonorum ſubſidium. J. 5, C. de inoſf. 
n. . 
Quod ad ſubmovendam inofficioſi teftamenti ö Wi 
querelam, non ingratis liberis relinqui neceſſe eſt, CL 


d, ['# 5. of 
Hoc | De 
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f the Legitime. 


Hoc obſervandum in omnibus perſonis in quihus 
ab initio antiquæ quartæ ratio de inofficioſo lege 
decreta eſt, Nov. 18. cap. 1. in h See the follow- 
ing Article, | 


II. 


2. The Te- There are two Orders of Perſons to 
gitime ii whom the Laws give a Legitime ; to 
—. — Children out of the Eſtates of their Pa- 
Ind Aſcen- rents, and to Parents out of the Eſtates 
dants, of their Children. But if in the ſame 
Succeſſion there are both Children of the 
Deceaſed and alſo Parents, there will 
be only a Legitime for the Children : 
For they exclude the Parents from Suc- 
ceſſions b. | 
b See the Articles which follow, and the firſt Ti- 
tle of the ſecond Book. 


III. 


3. Auch. All the Children of both Sexes have 
ares who without diſt inction the Right to demand 
are capable a Legitime, or Legal Portion, whether 
of _ they be in the firſt degree of Sons or 
ting, have 
« richt to Daughters, or whether they be deſcen- 
a Legitime. ded one or more Degrees lower, provi- 
ded only that they be called to the In- 
heritance, whether it be in their ow 
Name, or by Repreſentation, as has been 
explained 1n its proper place c. 

c Children are called to the Legitime in the ſame 
order as to the Succeſſion of one who dies inteſtate, 
according to their Rank explained in the 2d Book, 
Title 1. Section 2. 


IV. 


4. The le. When there are only Children of the 


gitime of firſt Degree, they have each _ their 
rhe Chil- Legitime by equal Shares. And if there 


why are at the ſame time Children of the firſt 
degree is degree alive, and Grand-Children de- 


regulated ſcended from others deceaſed, the Suc- 
according ceſſion is divided according to the num- 
wes a ber of the Children of the firſt degree 
** who are ſtill alive, and of thoſe who 
being dead have left Children who re- 

preſent them ; and theſe Grand Chil- 

dren have only among them the legal 
Portion which the Perſon whom they 
repreſent would have had : For it is that 

legal Portion which falls to their 


Share d. 


4 This is a Conſequence of the foregoing Article, 
and of the Order of the Succeſſion of Children, 


V. 


. And If there were no Child of the firſt 
that of Degree alive, but ſeveral Grand-Chil- 
Childres dren of the ſecond Degree, or other 
*f remoter Degree more remote; they would have 


De 1 g Wt 
Whey, all of them their legal Portions, not ac- 


; „„ naman} | \ : N " ' ? , 
ö ' . t \ 
Tit. 3. Sect. 1. * 


cording to their number, but the De- b) their 
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ſcendants of each Son would have a- oy 
mong them the Legitime which their y are 

Father would have had. And every one deſcended. 
of thefe Deſcendants would have their 

Share in the ſaid Legitime, greater or 

lefſer, according as they are more or 

fewer in number e, 


e This is a Conſequente of the ſame Order. 


VI. 


The ſecond Order of Perſons to whom 6. Among 

a Legitime or Legal Portion is due, is 4%, 
, dants the 

that of Parents, that is, of Fathers, and egitim i; 
Mothers, and other Aſcendants f. But due only 
there 1s this Difference between them t the 
and Children as to what concerns the "*” ok 
Legitime, that ſeeing the neareſt Aſ- 
cendants exclude the remoteſt from the 
Succeſſions of Deſcendants, and that in 
the Order of Aſcendants there is no 
Right of Repreſentation, as there is in 
the Order of Deſcendants, it is ohly 
the neareſt Aſcendants to whom a Le- 
gitime is due g. 

f Primum itaque illud eſt cogitandum, quia teſ- 
tantibus aliis quidem, neceſſitatem imponit lex diſ- 
tribuere quandam partem ,perſonis quibuſdam, tan- 
quam hoc ſecundum ipſam naturam eis deheatur. 
Quale eſt filiis, & ne potibus, & patribus atque ma- 
tribus, Nov. I. in Pref. H. 2. 

g See the 24 Book, Iitle 2d, Section 1ſt, Arti- 
cle 5th, 

We muſt take this Article in the ſame Senſe as 
what has been ſaid of the Succeſſion of Aſcendants, 
fo as that they may preſerve the Right of Reverſion 
of Eſtates that are ſubjeft to ir. See the 2d 
Section of the ſame 2d Title. 


VII. 


If the neareſt Aſcendants happen to 
be many in the ſame degree, ſome pa- 

47 , dants are 
ternal and ſome maternal, the Total of „ne in 
their Legitime will be divided, not by 2h fame 
the Head according to their number, degree, one 
but in two Parts, one for the Aſcendants Y 7 


7. If the 
Aſcen- 


of the Father's ſide, and the other for % + 1 
he Aſcendants of the Mother's fide ; 25 45 
tne Aicendants of the Mother's fide ; 20 thoſe of 


altho the Number of thoſe of one ſide /e Fa- 

be greater than the number of thoſe of % Side, 
the other. And if there be Aſcendants = a 4 
only of one fide in the ſame degree, 9 | 
their Legitime is divided by Heads H. the Mo- 


See the 2d Book, Title 2. Sect. 1. Art. 6. rher's Side. 


VIII. 


Altho Brothers may complain of an 8. e. 
undutiful Teſtament of their Brother, , ban: 
in the Caſe of the laſt Article of the?“ T 
firſt Section of the foregoing Title, yer 
they have not for all that a right to a 
Legitime. For in that caſe it is the 

| Whole 
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whole Inheritance that the Law gives 
them, and in all other Caſes they may 
be deprived by Teſtament of all Share 


in the Inheritance i. erred. 
| 5 See the laft Article of the firſt Seftion of the 
SECT. IL 


What is the Quota or Quantity of 
the Legitime or legal Portion. 


The CONTENTS. 


1. Different Quota's of the Legitime. 

2. The Legitime of Children differs accord- 
ding to their Number. 

3. If there be four Children, or under that 
Number, they have a third Part of the 
Eſtate. 

4. If there be five or more Children, they 
have a Moiety of the Eſtate. 

5. Thoſe who come by Repreſentation, have 
only one Share among them. 

6. The Legitime of the Aſcendants, is the 


third Part of the Eſtate. 


I. 
1. Diffe- 1 Quota of the Legitime is the 


3 Portion of the whole Goods of 
2 the Inheritance, which is appropriated to 
him to whom a Legitime is due. And the 
ſaid Portion is differently regulated, as 
ſhall be explained by the following Ar- 
ticles . 

a Subſtantiæ pars. Nov. 18. cap. I. Definita 

menſura. d. c. 


II. 


2. The Te- With re ſpect ro Children, the Law 
gitime of hath differently regulated their Legi- 
Children time according to their Number , by 


— 45 the Rules which follow. 


to their See the following Articles. 
Number. | 
III. 
3. If there If there are four Children, or a leſ- 
be four ſer Number, they have all of them to- 


Children, gether for their Legitime a third Part 


0 of the Eſtate ; ſo that this Third re- 
An- - 2 x 4 
ber, they mains entire to one only Child, it there 


have 4 be no more than One, Or is divided 
n Part among them all, according to their 
f . Number, each of them having for his 
ate, 8 9 . * 
Legitime his Share of this third Part c. 


6 Si quidem unius eſt filii pater aut mater, aut 
duorum, vel trium, vel quatuor, non triuncium eis 
relinqui ſolum, fed etiam tertiam propriæ ſubſtantiæ 
partem : hoc eſt uncias quatuor. Nov. 18. cap. 1. 
Singulis ex æquo quadriuncium dividendo. 4, c. 
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If there are five Children, or 2 4. / here 
greater Number, they have all of them be #ve, or 
among them for their Legitime the halt 7" _ 
of the Eſtate; ſo as that the ſaid half e , ” 
be divided among them all according to moiety of 
their Number, each of them having for e Eftate. 
his Legitime his Share of the ſaid 
Moiety ; and that it remain entire to 
one only Child, it there is but one d. 

d Si vero ultra quatuor habuerint filios, mediam 
eis totius ſubſtantiæ relinqui partem, ut ſexuncium 
ſit omnino quod debetur ſingulis ex æquo quadriun- 
cium vel ſexuncium dividendo, Nov. 18. c. 1. 


V. 


We muſt underſtand. the two pre- 5. 7he/e 
ceding Articles in the Senſe explained who come 
in the third, fourth, and fifth Articles h *97e- 
of the firſt Section; ſo as that the Chil- 0 —_— 
dren who come by Repreſentation, of one Shar, 
what Number ſoever they conſiſt, may among 
have among them only the Share of the em. 


Perſon whom they have right to repre- 
ſent e. 


e See the ſaid Articles, and the ſecond Book, 
Tit. 1. Seck. 2. 


VI. 


Seeing the Legitime or legal Portion 5. The Ze. 
gitime of 


of the Aſcendants is not more favoura- 1 
ble than that of the Children, and that kee 5 
there is for the Legitime of an only :he chir4 
Child, and even of four Children, but Pars ef che 
a third Part of the Eſtate, there is Hate. 
likewiſe only a third Part for the Aſ- 
cendants, to be divided among them if 

they are more in Number than one /. 


Hoc obſervando in omnibus perſonis in quibus 
ab initio antiquæ quartz ratio de inofficioſo lege de- 


cxeta eſt. Nov. 18. Capes 1. in fine, 


J Ir is certain that a Legitime is due 
to Aſcendants, ſeeing the Law gives 
them a Right to complain of the Un- 
dutitulneſs of their Childrens Teſta- 
ments, which it would not give them, 
if it did not appropriate to them a 
part of the Inheritance, which cannot be 
taken away from them. But when 7 
tinian regulated the legal Portions by 
his eighteenth Novel, the Texts whereof 


. have been cited on the preceding Ar- 


ticles, he confined himſelf to the Legi- 
time of Children, and did not exprelly re- 
gulate that of Parents. So that it has been 
doubted whether the Legitime of Parents 
ought to be the ſame with that which 
has been ſettled for the Children. And 
ſeeing by this Regulation of Juſtinian's, 
the Legitime of the Children has been 

dis 
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diverſified according to their Number, 
having been fixed to a third Part of the 
Inheritance when there are only four 
Children, or a leſſer Number, and to 
the Moiety when there are five Chil- 
dren, or upwards, as has been ſaid in 
the third and fourth Articles; there was 
ground to doubt whether after this Re- 
gulation, the Aſcendants ought to have 
either a Third, or a Moiety, or only 
the antient Legitime, which was the 
fourth Part of what would have fallen 
to them, had the Party died inteſtate, 
as has been ſaid in the Preamble of this 
Title. This Queſtion has been decided 
by Uſage, and by the Ne torn of In- 
terpreters, who have judged that the 
Legitime of Parents ought to be a third 
Part of the Inheritance. And this Opi- 
nion may be grounded on the laſt Words 
of that eighteenth Novel of Juſtinian; 
fot after having there regulated the Le- 
itime of Children, he ſays that the 
ame. thing ſhall be obſerved with re- 
ſpe& to all Perſons to whom the antient 
aw gave the Right to complain of a 
eſtament as undutiful, and a fourth 
Part of the Inheritance for their Le- 
gitime. Hoc ob ſer vando in omnibus per- 
Ke in quibus ab initio antique quartæ ra- 
tio de inofficioſo lege decreta eſt. Theſe 
Words, which are the ſame that have 
been quoted on this Article, ſeem to 
comprehend clearly enough the Aſcen- 
dants, and can be underſtood only of 
one Legitime, without diſtinction of 
their Number, ſince we ought not to 
ſippoſe that there are more than four 
Aſcendants concurring together to the 
Succeſſion. Thus it would ſeem rea- 
ſonable on that account, that their Legi- 
time ſhould be regulated to a third Part 
at leaſt. To which we may add, that 
Juſtinian, ſpeaking of the Legitime due 
to Parents in the eighty ninth Novel, 
Chap. 12. H. 3. ſays there, That he has 
already fixed the ſaid Legitime. Si ve- 
ro habuerint hi quos prædiximus aliquos Aſ- 
cendentium, legitimam eis relinquant partem 
uam lex & nos conflituimus. Which can 
8 applied to nothing elſe but to the 
Regulation in his eighteenth Novel. 
This firſt Queſtion concerning the 
Legitime of Aſcendants, has been fol- 
lowed by another, which has divided 
the ſame Interpreters into two Parties. 
Tt is in the Caſe of a Teſtator, who ha- 
ving no Children, leaves behind him one 
Aſcendant and Brothers of the whole 
Blood, and inſtitutes either his Bro- 
thers, or Strangers, his Heirs or Execu- 
tors, leaving to the Aſcendant only a 
ſmall Portion of the Inheritance, ſuch 


; Tit. 3. Sect. =. 
as does not ſatisfy him; whether, in 
this Caſe, the Aſcendant's Legitime be 
the third Part of the whole Eſtate, or 
only a third of the Portion which 
the ſaid Aſcendant would have had if 
there had been no Teſtament, the Bro- 
thers concurring with him. | 
Of theſe two Parties, one pretends 
that the Legitime of Parents is always 
the ſame, viz. a third Part of the El- 
tate: and the others will have the Le- 
gitime in this Caſe to be only a Third of 
the Share that the Aſcendant would have 
had, if there had been no Teſtament. 
So that if, for example, there were two 
Brothers, as the Aſcendant's Portion, 
if there were no Teſtament, would be 
a Third, as has been ſhewn in its 
lace *; his Legitime ought to be a 
hird of that Third : And this is their 
Reaſon, which has given riſe to this 
Queſtion. They eſtabliſh for a Princi- 
ple and general Rule in the Matter of 
the Legitime or legal Portion, That 


every Legitime is nothing elſe but a 


Portion of that Share of the Inheri- 
tance which would have accrued to him 
who demands his Legitime, in caſe 
there had been no Teſtament. From 
whence they infer, that when the De- 
ceaſed leaves behind him Brothers by 
the ſame Father and Mother, the Legi- 
time of the Aſcendant is diminiſhed 
according to their Number; ſince when 
there is no Teſtament, the hundred and 
ctghteenth Novel, Chap. 2. calls to the 
Succeſſion the Brothers of the whole 
Blood, together with the Aſcendants, 
by equal Portions. From whence it 
follows, according to their Principle, 
that the Legitime of an Aſcendant, 
when the Deceaſed leaves behind him 
Brothers, is only a third Part of the Share 
which he would have had in conjunc- 


tion with the Brothers, if the Deceaſed 


had died inteſtate. So that if there 
were, for inſtance, ſeven Brothers, the 
Legitime of the Aſcendant, who would 
have had, if there had been no Teſta- 
ment, only an eighth Part of the Inheri- 
tance, would be only a four and twen- 
tieth Part. And to this Reaſon they 
add, that if the Legitime of the Aſcen- 
dants were always a third Part of the 
whole Eſtate, it would fall out that their 
Legitime might be much greater than 
the Portion which would have fallen to 
their Share, if there had been no Teſ- 
tament ; ſince in this very Caſe of the 
ſeven Brothers, th Portion that would 
fall to them i g cale there were no Teſ- 


* See the ſeventh Article of the firſt Section of 
the ſecond Title of t he ſecond Book. 
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tament would be only an eighth Part, 
and yet nevertheleſs their Legitime 
would be a third; which they ſay 
would be a great Inconvenience. _ 
The others, on the contrary, have 
been of opinion, that the Legitime of 
Aſcendants, in all Caſes where it ought 
to take place, is always a Third of the 
Inheritance ro be divided among all the 
Aſcendants, as that of the Children is 
always either a Third, or a Half, ac- 
cording to their Number, to be ſhared 
among them. Which is founded on the 
Remarks that have been juſt now made, 
and on this, That the Rule of the an- 
tient Roman Law, which fixed the Le- 
itime at a fourth Part of the Portion 
that would be due if there were no 
Teſtament, has been altered by Juſti- 
nian, who has regulated the Legitime, 
not at a Portion of the Share that would 
fall to them if there were no Teſtament, 
but at a certain Portion of the Total 
of the Inheritance, to wit, a Third, 
or a Moiety. Thus the Legitime is in- 
dependent of the Portion, greater or 
le” which one might have in caſe there 
were no Teſtament. To which they 
add, that the Brothers having no Legi- 
time reſerved to them by Law, they can- 
not come in for any Share of the Legi- 
time of the Aſcendants to diminiſh it. 
One ſees that theſe Difficulties are a 
Conſequence of the Law of Juſtinian, 
which has called the Brothers of the 
whole Blood to the Succeſſion. with the 
Aſcendants, when there is no Teſta- 
ment, For if the Brothers of the whole 
Blood did not concur in the Succeſſion 
with the Aſcendants, no more than the 
Brothers by the Mother's ſide only, 
there would never have been any doubt 
concerning the manner of regulating 
this Legitime of the Aſcendants. From 
whence it ſeems reaſonable to conclude, 
that ſeeing the whole Difficulty pro- 
ceeds barely from the Novelty of that 
Law which diminiſhes the Portion of 
Aſcendants ſucceeding to one who dies 
inteſtate, when there are Brothers, and 
that there is no Proof that Juſtinian in- 
tended by that Law to leſſen the Legi- 
time of Aſcendants, nor to render it 
uncertain, according as the Brothers 
ſhould be in a greater or leſſer Number ; 


thoſe of the ſecond Party may agree, 


without any prejudice to their Cauſe, 
that the Legitime ought to be a Portion 
of that Share which one would have if 
the Deceaſed had died inteſtate ; add- 
ing to it what ſeems to be agreeable 
to Reaſon and Juſtice, to wit, that 


thus Rule ought to be underſtood of the 
yt 


Portion which he who demands the Le- 
gitime would have, in caſe he ſucceed- 
ed alone to the Perſon dying inteſtate, 
or that no body concurred in the Suc- 
ceſſion with him, except Perſons to 
whom a Legitime would be likewiſe 
due. For in this Senſe it will always 
hold true, according to the antient 
Law, that the Legitime will be a Por- 
tion of what one would have if the 
deceaſed had died inteſtate, as may be 
ſeen in the Legitime of Children regu- 
lated by Juſtinian; ſince it is certain 
that the Third or Half of the Eſtate 
which he gives to the Children, makes 
a Third or Halfof the Succeſſion, which 
they would have entire, if there were 
no Diſpoſition that curtailed them of 
It. 
The only Difficulty then that re- 
mains, is to know whether Juſtinian, 
when he granted the Favour to Bro- 
thers of the whole Blood to call them 


to the Succeſſion with the Aſcendants, 


intended thereby to make ſuch a Confu- 
ſion as to overturn the Order and the 
Principles of the Legitime or legal Por- 
tions, and to make a Rule which, with- 
out being any ways explained, ſhould 
have this Effect, that a Teſtator leaving 
behind him a Father and eleven Bro- 
thers, might give to his Father only a 
{ix and thirtieth Part of his Eſtate, and 
nothing at all to his Brothers, leaving 
the five and thirty Portions to a Stran- 

er, Nothing obliges us to judge that 
F inan Law, which calls the Bro- 
thers together with the Aſcendants to 
the Inheritance of their Brothers, ought 
to make ſuch a Change in the Legitime 
of the Aſcendants ; but this Law is li- 
mited to the Succeſſions of thoſe who 
die inteſtate. And altho it may happen 
by this Law, that the Legitime * an 
Aſcendant may be much greater than 
the Portion he would have had in the 


Inheritance, if the Deceaſed had died 


inteſtate, yet this is no greater Incon- 
venience than that which happens with 
reſpect to the Legitime of Children, 
that when they are only four in Num- 
ber, their Legitime, which ought to be 
2 than if they were five in Num- 

er, is nevertheleſs ſmaller. For in 
this Caſe every one of the four Chil- 
dren has only a fourth Part of a Third, 
which is only a twelfth Part; whereas 
among five Children, each of them has 
a fifth Part of a Moiety, which makes 
a tenth Part of the whole. Theſe 


kinds of Conſequences are natural to 
arbitrary Laws, as has been obſerved in 
other Places, and are not ſuch Inconve- 

niences 
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niences as ought to make any Change 
in them. 

It ſeems reaſonable to conclude from 
all theſe Reflexions, and from the 


Words of the eighteenth Novel quo- 


ted upon this Article, that Juſtinian 
has fixed the ſame Legitime for Aſcen- 
dants as for Children, when they have 


a Third; and that this Legitime of the 


Aſcendants is always the ſame, whe- 
ther there be Brothers, who concur 
with them in the Succeſſion, or whe- 
ther there be none. And this Rule can 
be attended with no Inconvenience, 
whatever Caſe may happen. For it we 
ſuppoſe that a Son inſtitutes his Father, 
or his Mother, and his Brothers of the 
whole Blood, his Heirs or Executors by 
equal Portions, the Father and Mother 
could not complain of a Teſtament 
which gives them all they would have 
had by Law, had there been no Teſ- 
tament. But if this Son had inſtitu- 
ted a Stranger his Heir or Executor to- 

ther with his Father, leaving his Fa- 
ther not ſo much as what the Law al- 
lots him, it would be for the Intereſt of 
the Brothers that the Father ſhould 
have a third Part, ſeeing this Third 
would come to them after the Fathet's 
Death. And in fine, if the Brothers 
were inſtituted with the Father or Mo- 
ther, but by unequal Portions, ſo as 
that the Father or Mother ſhould have 
leſs than ſome of the Brothers, it would 
not be juſt, nay it wonld be a Hardſhip 
in the Brothers, to reduce their Father 
or Mother to a third Part of the Por- 
tion, which each of them would have 


if there were no Teſtament. 


* 
* * 
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Out of what Goods the Legitime is 
taken, and how it is regulated. 


The CONTENTS. 


1. The Legitime is regulated according ta 


the Value of the Goods. 


2. The Demand of the Legitime is a De- 


mand of a Partition. Rs 

3. Goods given away in the Teftator's Liſe- 

time, are ſubjef to the Legitime. 

4. The Children who are Donees, may ab- 
ſtain from the Inheritance; but their Do- 
nations are ſubject to the Legitime. 

5. Dowries and Gifts are reckoned as a 
part of the Legitime. 

6. The Fruits of the Legitime are due from 
the Time that the Succeſſion is opens 

Vol. II. | 


hinder any Diſpoſitions that might di- 


7. The Legitime cannot be ſubject to any 
Charge, Delay, or Condition. 

8. The Legitime of Children of different 
Marriages is not diſtinguiſhed. 


I. 
O! the Legitime is a Portion of 1, 1% fe. 


the Inheritance, it is out of all the 2 
Goods in groſs that it ought to be ta- mo 
ken a, not by dividing each Land or to the Le. 
Tenement, each Right, or other Goods, 4e of 1h 
ſeparately by themſelves, in order to give 
a part of every one thereof to him to 
whom a Legitime is due; but by eſti- 
mating the whole Effects belonging to 
the Inheritance, and ſo to give him his 
Share of the ſaid Effects to the Value of 
his Portion. | 


a Tertia propriæ ſubſtantiæ pars. Nov. 18. c. 1. 


II. 
If he to whom a Legitime is due in- 2. The De- 
mand of 


fiſts on having his Share of the Inheri- T 
tance not in Value, but in hereditary im 35 
Effects, the Heir or Executoricannotire- Demand 
fuſe it. And if they do not agree among / 4 Par- 
themſelves, it is neceſſary to make 4. 
Partition, and to give for the Legitime 

Goods of the Inheritance which may 

make it up. For the Legitime being 

a part of the Inheritance, the Demand 

of a Legitime is in effect a Demand of 

a Partition b ; which ought to be made 
according to the Rules explained in 

their place c. 


6 Sancimus repetitionem ex rebus ſubſtantiæ pa- 


tris fieri. J. 36. C. deinoff. teſt, 
c See the Title of Partitions. 


III. 


Seeing the ſecuring of a Legitime to 3. Goods 


the Perſons to whom it is due, is to gen a 
way in the 


miniſh their Share in the Eſtate of him + «may 
who ought to leave this Legitime ; it are /ub;ect 
muſt be taken not only out of the 7 the Le- 
Goods which he has left behind him, me. 
but alſo out of the Goods which he may 

have diſpoſed of by Donations made in 

his Life-time to his Children, or to 

other Perſons, or by Marriage Portions 

to Daughters; for otherwiſe theſe kinds 

of Diſpoſitions might quite deſtroy a 
Legitime. Thus it is taken out of the 

Goods alienated in this manner, as well 

as out of thoſe which remain in the In- 


heritance d. 

A $i (ut allegatis) mater veſtra ad eludendam in- 
officioſi querelam, pene univerſas facultates ſuas, 
dum ageret in rebus humanis, factis donationibus, 
ſive in quoſdam liberos, five in extraneos exhauſit: 
ac poſt ea vos ex duabus unciis fecit hæredes: eaſque 
legatis & fideicommiſſis exinanire geſtivit, non inju- 
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ria juxta formam de inoſficioſo teſtamento conſtitu- 
tam, ſubveniri vobis, utpote quartam partem non 
habentibus, deſideratis. /, 1. C. de inoſf. donat. v. 
tot. h tit. & l. un. C. de inoff. dot. Nov. 92. See 
the fourth Article of the fourth Section of the fore- 


going Title. 


IV. 


4. The If the Children to whom the Parents 
Children had made Donations, or given Mar- 
who are riage-Portions, to the prejudice of the 
Dore, other Children, ſhould pretend to-ron- 
may ab- 
Jain from tent themſelves with what had been al- 
the Inhe. ready given them, and offer to renounce 
ritance, their Share in the Inheritance; they 
but their might very well abſtain from taking up- 
Donations . " 
are ſubject on them the Quality of Heirs, and by. 
ro the fe. that means free themſelves from the 
gitime. Charges of the Succeſſion ; but their 
Donations would be liable to be dimi- 
niſhed in order to make up the Legi- 
time of the other Children e. 

e Non valentibus filiis qui donationibus honorati 
ſunt, dicere, contentos ſe quidem eſſe immenſis his 
donationibus, videri autem abſtinere paterna haredita- 
te ; ſed neque cogendis quidem, fi contenti ſunt do- 
nationibus ſuſcipere hæreditatem: neceſſitatem au- 
tem habentibus omnibus modis complere fratribus 
quod hxc defert ſecundum quam ſeripſimus menſu- 
ram. Nov. 92. 


V. 


z. Douries All the kinds of Goods which may 

and Gifts be liable to be brought into N 

are reckon- in caſe of a Partition, ſuch as the Do- 

ea 45 © ,,, nations mentioned in the foregoing Ar- 

4 ticle, and thoſe which may have been 

made to the ſame Perſons who demand 

a Legitime, enter into the Maſs of the 

Goods from whence the Legitime 1s to 

be taken, and contribute towards it. 

Thus when the Legitime is due to him 

who ought to bring in Goods to the 

Maſs of the Inheritance in caſe of a 

Partition, he ought to reckon what he 

has received as a part of his Legitime ; 

and what. may be wanting to make it 

up, is either taken from the others, or 

out of the Bulk of - the Inheritance. 

And if he who demands the Legitime 

has received nothing, he takes it out of 

the whole Inheritance: and the Donees 

who have received too much, ought to 
contribute to it in proportion f. 


In quartam partem, ad excludendam inofficioſi 
querelam, tam dotem datam, quam ante nuptias 
donationem przfato modo yolumus imputari: ſi ex 
ſubſtantia ejus profecta ſit, de cujus hæreditate agitur. 
I. 29, in f. C. de inoff. teſt, See the Title of the 
Contribution of Goods. 


each of them their Legitime, according 


VI. 


Seeing the Legitime is due at the mo- 6. The 
ment chat the Succeſſion is open, the * of 
Fruits and other Revenues of it are like- ,; _ 

. , are 
wiſe due from the ſaid moment: And 4,, from 
the Teſtator cannot hinder it by any the time 


Diſpoſition g- — Suc- 
; 208 


g Modis omnibus ei hujus legitimæ partis quam is open. 
nunc deputavimus, & Ae ler & pro- mY 
prietatem relinquat. Nov. 18. Go 3» 


VII. 


If the Teſtator had made ſome Diſ- 7: 7% Te- 
poſition which he intended ſhould be in 5, J, . 
lieu of the Legitime of one of his Chil- jeft to any 
dren, and having ſettled it either at a Charge, 
certain Sum, or in ſome particular Delay, or 
Goods, or even at a certain Portion ©9%#"- 
of the Inheritance, he had added 
thereto ſome Condition, or ſome De- 
lay for the Delivery or Payment - of 
what he had left, or ſome other Charge; 
theſe Conditions, theſe Delays, theſe 
Charges would be without effect, if 
what he had given did not exceed the 
Value of the Legitime. For as it is 
nothing elſe but a certain Portion of the 
Inheritance which cannot be diminiſhed 
by the Teſtator, he can neither charge 
it with any burden, nor retard the 
Payment or Delivery of a thing which 
ought to go to his Children at the time 
of his Death, and that without any di- 
minution h, | 

Si conditionibus quibuſdam, vel dilationibus, 
aut aliqua diſpoſitione moram, vel modum, vel a- 
liud gravamen introducente, eorum jura qui ad me- 
moratam actionem vocabantur, imminuta eſſe vi- 
deantur: ipſa conditio, vel dilatio, vel alia diſpoſi- 
tio, moram vel quodcunque onus introducens, tol - 


latur ; & ita res procedat, quaſi nihil eorum in teſ- 
tamento additum eſſet. J. 32. C. de inof. teſt. 


VIII. 


If there are two or more Children of 8. The Le- 
the ſame Father or Mother by different #7, 
Marriages, their Legitimes will not be CE of 
diſtinguiſhed by the — of thoſe different 
Marriages; but all he Children of the Marriages 
ſame Father, or of the ſame Mother, % 4 


altho by different Marriages, will have ringuiſhed. 


as the number of them all together ſhall 
demand . 

i Uſque ad quatuor quidem filios, (ex priore & 
ſecundo matrimonio) quatuor uncias omnino defi- 


nienets: fi autem ultra quatuor ſint, uſque ad me- 
diam ſubſtantiæ partem. Nov. 22. c. ult. 


enn, CHIEN 
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Of the Diſpoſitions, 


LOT OTGLOLSI STO IOT SIO SLOT OTOOSO 
F414:Þ JE. I 
Of the Diſpoſitions of thoſe who 


have married a ſecond time. 


=P VERY body is ſenſible of two 
Truths in relation to ſecond 


GER Marriages, and both the one 
and the other are equally agreeable to 
Religion and to Nature. One is, that 
ſecond Marriages are not unlawful ; and 
even the Church condemns thoſe who 
eſteem them ſuch a. And the other is, 
that the Liberty of marrying a ſecond 
time, howſoever lawful it may be even 
for ſuch as have Children by a former 
Marriage, is nevertheleſs attended with 
ſome Mark of Diſt inction, by which the 
Laws of the Church and of the State 
diſtinguiſh the Condition of thoſe who 
marry again, from that of Perſons who 
have not taken the ſame liberty. As to 


the Church, the Canon Law forbids the 


receiving into holy Orders thoſe who 
have been twice married . And it 
makes likewiſe ſome other Diſtinctions of 
ſecond Marriages which are ſufficiently 
known, and which it is not our buſineſs 
to ſpeak of here. As to the Laws of 
the State, they have ſet bounds to the 
Diſpoſitions which Perſons, who having 
Children do marry a ſecond time, may 
make of their Eſtates. 

The Motives of theſe Laws of the 
Church and of the State, in relation to 
ſecond Marriages, are different accord- 
ing to their different Views. For the 
Church conſiders in them a kind of In- 
continency, Which it tolerates, but 
which makes the Perſons appear in her 
Eyes leſs pure, and by that means leſs 
fit to exerciſe thoſe ſacred Functions of 
which the holieſt Perſons ought to ac- 


count themſelves unworthy, And the 


Laws of the State conſider in ſecond 
Marriages the Inconvenience of the 
Wrong which Perſons who marry again 
do to their Children, And to prevent 
the Diſpoſitions which Parents, whoſe 
Affection for their Children may be a- 
lienated by a ſecond Marriage, might 
make to their prejudice, the Laws have 
appropriated to the Children the Goods 
which came from their Fathers or Mo- 
thers to the Survivor of the two who 
431.4 1. c. 11 12, 13. 

b 1 Tim. 3. 2. Diſt, 26. & tit. de bigam. non or- 
din. V, Nov. 6. c. 5 


Vo I. II. 


marries again. They have likewiſe re- 
{trained the Diſpoſitions which the Sur- 
vivor who marries again might make of 
their own proper Goods in favour of 
the ſecond Husband, if it is the Mo- 
ther, or of the ſecond Wife, if it is the 
Father who has married again. And 
they have given the Name of Puniſh- 
ment of ſecond Marriages to that which 
they have ordained on this Subje& in 
favour of the Children of thoſe Perſons 
who marry again c. 

It is theſe Rules, which reſtrain in fa- 
vour of the Children the Diſpoſitions 


of Fathers and Mothers who marry a- 


gain, that we are to treat of under this 
Fitle, and which our Uſage has taken 
from the Roman Law. For even that 
Ordinance which is called the Edi& 
of ſecond Marriages, made by Francis II. 
in the Year 1560, hath been taken from 
thence, as we ſhall obſerve on the Ar- 
ticles of this Title which have relation 
to thoſe of the ſaid Ordinance. 

By ſecond Marriages, whether it 
be that of the Husband or of the Wife, 
is underſtood every Marriage which is 
not the firſt ; and whatever number of 
Marriages there may have been, they 
are all comprehended under this Name 
of ſecond Marriages with reſpe& to that 
Party of the married Couple who had 
been married before: For as to the o- 
ther Party who had never been married 
before, it cannot be ſaid to be a ſe- 
cond Marriage. 

It may be remarked here, that beſides 
the Puniſhments, of ſecond Marriages 
which relate to the Diſpoſitions of 
Goods, there were others in the Roman 
Law againſt the Intemperance of Wo- 
men. Thus thoſe who married again 
within the Year of mourning were no- 
ted with Infamy d. And there were ſe- 
veral other Puniſhments ordained againſt 
them e. Thus ſhe who abandoned her 
ſelf to a Slave, became Slave to the 
Maſter of him to whom ſhe proſtituted 
herſelf, iſ ſhe perſevered in that A- 
mour, after a Denunciation made by 
the Maſter of the ſaid Slavez which 
was aboliſhed by Juſtinian J. Thus 
Conſtautine declared the Crime of thoſe 
Women who proſtituted themſelves to 
their own Slaves, even in private, to be 
capital g. 

c Poena contra binubos. Nov. 2. c. 2. f. 1» 


Communis mulieris & viri mulcta. Nov. 22. c. 23. 
d l. 1. C. de ſec, Nup. | 
e d. l. 1. I. 2. cod. I. 22. C. de admin. tut. 
F l. un. C. de Senat. Claud. toll. 
g l. un. C. de mulier. qua ſe propr. ſerv. junx. 
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The CIVIL LAW, e Book If 


Of thele ſeveral ſorts of Puniſhments 
there is only that which relates to the 
ſecond Marriage of a Widow within 
her Year of Mourning that has been re- 
ceived into uſe with us; but even this 
Puniſhment has been aboliſhed, and we 
obſerve the Canon-Law which has re- 
jected it h. For altho the Incontinency 
of a Woman who marries again within 
her Year of Mourning gives her juſtly a 
bad Reputation, and that great Incon- 
veniencies may follow from it, becauſe 
of the Doubt that may ariſe, which of 
the two Husbands ſhould be reckoned 
Father of a Child who Mould be born, 
for example, ſeven or eight Months af- 
ter the Marriage of a Widow, which 
ſhe had contracted within two months 
after the Death of her firſt Husband ; 
yet the Church tolerating theſe ſorts of 

arriages to avoid a moe Evil, it 
abſolves from the legal Infamy the Wi- 
dows who marry again before the ſaid 
Term. And as for the other Puniſh- 
ments which do not ſuit with our Poli- 
cy, which does not admit of Slaves ; 
thoſe Laws have ſerved as a Pattern with 


us for the Regulation which was made 


by one of the Articles of the States of 
Blois, by which it was ordained, that 
Widows who married again fooliſhly to Per- 
ſons that were unworthy, ſhould not have 
power to make any Diſpoſitions in fa- 
vour of ſuch Husbands, and that they 
ſhould be even interdicted the free Admini- 
ſtration of their Eſtates i. 

As to the ſubje& Matter of this Ti- 
tle, it is neceſſary to diſtinguiſh two 


ſorts of Rules which have been made 
concerning ſecond Marriages, in order 


to preſerve the Rights of the Children 
whoſe Father or Mother contract a ſe- 
cond Marriage. One is of thoſe Rules 
which ſecure to the Children the Goods 
which their Father or Mother who mar- 
ries again, inherited from the Father or 
Mother of theſe Children who died firſt. 


And the other is of ſuch Rules as relate 
in general to all the other Goods of the 


Perſon who has contracted a ſecond 
Marriage. And theſe two ſorts of 
Rules ſhall be the ſubje&t Matter of 
two Sections, which ſhall be preceded 
by a firſt Section, wherein it is neceſſary 
to diſtinguiſh the ſeveral ſorts of Goods 


which a Perſon who marries again may 
be poſſeſſed of. | 


h c. penult. & ult. de ſec. nup, 
i Ordinance of Blois, Article 182. 
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SECT. L 
Of the ſeveral ſorts of Goods which 


Perſons contratting a ſecond Mar- 
riage may be poſſeſſed of. 


The CONTENTS. 


1. Three ſorts of Goods belonging to the Per- 
ſons who marry a ſecond time. 

2. Two ſorts of Goods which the Husband or 

Wife may have from one another. 

3. Goods which the Husbard acquires from 
the Wife, or the Wife from the Husbandy 
by their Marriage. 

4. Goods which come' to the Father or to the 
Mother, from their Children. 

5. —_— the Father or Mother coming by 
other Titles. 

6. Theſe ſeveral forts of Goods have their 
different Rules. 


— ee 


I. 


WE muſt diſtinguiſh three ſorts of 1. Three 
Goods which a Perſon who /*- 9, | 
contracts a ſecond Marriage, having longing to 


Children by a former, may be poſleſſed 2% per- 


of. Thoſe which came to her from her ſons who | 


firſt Husband, if it is the Wife, or from marry 4 
the firſt Wife, if it is the Husband ; IC 
thoſe which come to the Husband or 
Wife from ſome one of their common 
Children; and thoſe which they may 

have acquired ſome other way a. 


a There can be no Goods which am not compre- 
hended in this Diviſion. 


II 


A Wife may have from her firſt Huſ- 2. Two 
band, or a Man from his firſt Wife, 8 
Goods of two ſorts; that which any ,j;-, .,. 
one of them may have acquired by their Hausband 


Contract of Marriage, and that which or wife 


the Party who dies firſt may have left 74y #ave - 


to the Survivor by a Teſtament, 9 
other Diſpoſition 5. 


b Theſe two kinds comprehend all. See the firſt, 
ſecond, and following Articles of the ſecond Sec- 
tion. 

The ſecond part of this Article is to be underſtood 
of Diſpoſitions which are allowed between Husband 
and Wife. For there are Cuſtoms which prohibit dif- 
ferently theſe Diſpoſitions, as has been obſerved in 
the Preamble of the ſecond Section of Heirs and 
Executors in general, 


III. 


We muſt reckon among the Goods 3. Good: 


which the Husband acquires from the wr = 
Wife, or the Wife from the Husband, 2 , 


2 acquires 


by their Contract of Marriage, all and m che 


every thing that 1s * 28 by the LING Wife, or 
„ | 


Of the Diſpoſitions, &. Tit. 4. Se. 133 


the Wife tract it ſelf, or given by the Law or by 
fr = = Cuſtom, without Stipulation, in favour of 
5 one Party, out of the Goods of the other, 
Marriage. Whether the ſaid Goods, ſtipulated or 
not, have any peculiar Name, ſuch as 
that of Nuptial Gains, Dower, Aug- 
mentation of Dowry, or any other ſuch 
like Name, or that it be ſome other 
Right which has no particular Namec. 


& See the firſt and following Articles of the ſe- 
cond Section, and the Texts cited on thoſe Articles. 


IV. 


4. Gods The Goods which may come to the 

_ „ Father or to the Mother from ſome of their 

the Father common Children, conſiſt either in the 

or to the U ſufruct they may have of the Goods 

Mother of their Children, or in the Property 

from their of what may fall to them of their Suc- 

Chiloren. ceflion, whether by Teſtament, or when 
they die inteſtate d. 

d See the firſt and ſecond Sections, in what man- 

ner Fathers ſucceed, &c. | 


V. 


5. Goods All the other Goods which Fathers 

of the and Mothers who marry a ſecond time 

Father or my have, are thoſe which they have 
ha 


Mother co- k . . 
wing bs Fo either of their own Patrimony, or 
ther Titles, have acquired by their Induſtry, or 


by other Titles beſides thoſe which have 
been juſt now ſpecified e. 


e See touching theſe ſort: of Goods the third 
Section. 


VI. 


6. Theſe It has been neceſſary to diſtinguiſh 
8 theſe different kinds of Goods. For 
% , there is none of them but what is the 


Goods have - 
their diff. ſubject Matter of ſome one of the Rules 


rent Rules. which follow /. 05 


f We muſt compare the Articles of this Section 
with thoſe of the two following Sections, according 
as they have relation to one another, 


SECT. IL 


The Rights which Children have to the 
Goods which their Father or Mother 
who marries a ſecond time had ac- 


quired from the Party who died 
Frſt. . 


The CONTENTS. 


1. The Children have a right to the Goods 

. which came from their Father or Mother 
to the Perſon who marries again. 

2. The Children acquire the Property of the 


ſaid Goods by the ſecond Marriage of 
their Father cr Mother. 

3+ And the Goods belong to them by equal 
Portions, 

4. We do not diſtinguiſh the Origin of the 
Goods, in which the Husband or Wife 
have their Gains. 

5. Theſe Gains accrue to the Children, altho 
they be not Heirs either to the Father or 
Mother . 

6. When the Children die inteſtate, the Fu- 
ther or Mother who marries a ſecond time, 
has no ſhare in the Goods which the ſaid 
Children inherited from their deceaſed Fa- 
ther or Mother. 


F 


HEN a Man who ſurvives his !- The 
Wite, or a Wife who ſurvives 3 my 

her Husband, contracts a ſecond Mar- Right 70 
riage, having Children by the former, he Goods 
all the Goods which came to them from which 
the Party deceaſed, whether on the %% 
{core of Gains acquired by their Con- re = 
tract of Marriage, or by Diſpoſitions, Morher to 
whether the ſame. are to have their ef- he Perſon 
fe& in the Life-time of the Giver, or % mar- 
after his Death, or in any other man- 
ner whatſoever, are appropriated to the 
common Children from the moment of 
the ſecond Marriage a, as ſhall be ex- 


plained by the Rules which follow. 


4 See the following Articles, and the Texts cited 
on them, 


| II. 
Of all the ſorts of Goods mention'd 2. The 
in the preceding Article, the Property ©" = 
thereof accrues to the Children from | 46 68 : 
the Moment of the ſecond Marriage of of 10e ſaid 


the Father or Mother: and the Perſon Good by 
the ſecond + 


who marries a ſecond time, has only 

the uſufruct of theſe ſorts of Goods du- r 
ring Life; and cannot make any Alie- Father or 
nation, Engagement, Donation, or other Aether. 


Diſpoſition of them 6. | | 


b Feeminz quæ ſuſceptis ex priore matrimonio 
filiis, ad ſecundas (poſt tempus luftui ſtatutum) 
tranſierint nnptias: quidquid ex facultatibus priorum 
maritorum ſponſalium jure, quidquid etiam nuptia- 
rum ſolennitate perceperint, aut quidquid mortis 
cauſa donationibus factis, aut teſtamento jure direc- 
to, aut fideicommiſſi, vel legati titulo, vel cujuſlibet 
munificæ liberalitatis præmio ex bonis (ut dictum eſt) 
priorum maritorum fuerint adſecutæ: id totum, ita 
ut perceperint, integrum ad filios, quos ex præce- 
dente conjugio habuerint, tranſmittant. J. 3. C. de 
ſec. nupt. Habeant poteſtatem poſſidendi tantum 
atque fruendi in diem vitæ, non etiam alienandi fa- 
cultate conceſſa. d. I. 3, Nov. 2. c. 2. Nov. 22. ce 


N 22 ez 24+ J. ult. Go de bon. mat. 


Generaliter cenſemus, quocunque caſu conſtitu- 
tiones ante hanc legem mulierem liberis communi- 
bus, morte mariti matrimonio diſſoluto, quæ de bo- 
nis mariti ad eam deyoluta ſunt, ſervare ſanxerunt : 


iiſdem caſibus maritum quoque quæ de bonis mu- 
| lieris 


4 8 — 
3 2 = 


© REM 


lieris ad eum devoluta ſunt morte mulieris matrimo- 
nio difſoluto, communibus liberis ſeryare, l. 5. C. 
de ſec. nupt. 

It is from theſe Laws that the ſecond Head of 
the Edict of July 1560 has been taken, which prohi- 
bits Widows, who. marry a ſecond time, from giving 
to their new Husbands any ſhare of the Goods whith- 
they had by the Gift and Liberality of their de- 
ceaſed Husbands ; and diretts that the ſaid Goods 
may be preſerved to their common Children; and 
ordains the ſame thing with reſpect to Husbands, as 
to the Goods which came to them by their Wives. 


III. 


3. 4% This Property accrues to the ſaid 
the Goods Children by equal Portions. And the 
1 Father or Mother who marries again 
qual Por. has not the * to chuſe among their 
tion, Children, in order to prefer or bene- 
fit ſome of them before the others, nei- 
ther in the total of theſe ſorts of Goods, 
nor in a part of them. For the ſecond 
Marriage is equally prejudicial to them 
all, and they are all of them equally 
concerned and intereſted therein c. 


c Venient autem talia lucra ad filios omnes ex 
rioribus nuptiis. Non enim permittimus parenti- 
* non recte introductam electionem in eos: ne- 
que alii quidem filiorum dare, alium vero exhonora- 
re. Omnes enim ſecundis ſimiliter exhonorati ſunt 


nuptiis. Nov. 22. c. 25+ 


IV. 


4. We d Whether the Wife's Marriage-Portion 


not diſtiz- Was of her own proper Goods, or whe- 
er, ther it came from ſome other hand, 
dr, no A and that in conſideration of her Mar- 
#5 
in which riage, her Father, or ſome other Per- 
the Huſ- ſons, had given it her; all the Gains 
band or and Advantages which may accrue to 
* e the Husband out of theſe ſorts of 
Gains, Goods, are conſider'd as come from the 
the Rules which have been juſt now ex- 
plained. And likewiſe the Gains and 
Advantages which the Wife may have 
out of the Goods of the Husband, 
whatever way he came by them, are 
conſidered as Goods come from the 
Husband, and are ſubje& to the ſame 


Rules d. | 

4 Non diſcernimus de dote, & ante nuptias do- 
natione utrum ipſi hanc dederint per ſe contrahentes, 
an aliqui alii pro eis hoc egerint ; ſive ex genere, fi- 
ve etiam extrinſecus. Nov. 22. c. 23. in . 


V. 


5. This Seeing the Right of the Children to 


Gains ac- theſe ſorts of Goods which have been 


crue to the juſt | ioned in th ding Ar- 
juſt now ment ioned in the preceding 
Chilaren, tieles, accrues to them by the bare Ef- 


altho they fe& of the ſecond Marriage of the Fa- 


be notHeirs 33 
either to ther or Mother, as has been ſaid in the 
the Fa- ſecond Article ; theſe Goods do belong 


ther or | f ; 
Mother, 0 them, altho they be not Hears either 


Goods of the Wife, and are ſubje& to 


to their Father or their Mother. And 
the Children who are their Heirs, 
will not exclude thofe who ſhall have 
renounced the Inheritance. But it any 
one of the ſaid Children, whether he 
be Heir or not, either to the Father or 
to the Mother, having once acquired his 
Right, happens to die, leaving Chil- 
dren behind him; he may diſpoſe of 
theſe Gains among them unequally, in 
the ſame manner as he may of his other 
Goods e. 


e Et ſuper his quoque lucris, quæcunque ad ſe- 
cunda venientibus vota parentibus, percipiunt, non 
perſcrutamurc, utrum hæredes exiſtant aut præmo - 
rientis parentis, aut ſecundi morientis, nec fi alii qui- 
dem hzredes exiſtant, alii vero non. Sed ficut ſuperius 
_— premium eis damus hoc, ſive —.— 

ve etiam non: & hoc ex & rcipiant i i- 
dem ſuperſtites: cum eis 9 geſundt An, 

enitoris accipientes partem. Nov, 22. c. 26. . 1. 
7. C. de ſec. nupt. Eligendi quos voluerint ex 
liberis ſuperſtitibus, non adempta licentia. d. l. 7. 
in f. 


VI. 


If one of the Children whoſe Mo- 6. hen 
ther had married a ſecond time, ſhould % Chil- 
happen to die, leaving behind him his 4% fe 
ſaid Mother and Brothers; he would 7. . 
have the liberty to diſpoſe in favour of his ther or 
Mother of all his ſeveral forts of Goods, Mother 
and even of thoſe Goods of his Father's % mar. 
which had come to him by the effect of p_ . 
the Rules which have been juſt now ex- a. uo * 
plained ; and his Brothers would have ſpare in 
no right to claim either the Uſufruct or % Goods 
Property of the things left to their Mo- rp oy 
ther by ſuch Diſpoſition f Bur if the {,,, ;,;.. 
Son had died without diſpoſing of his rited from 
Part of the Goods which he had from heir de- 
his Father, the Mother would have no N Ka. 
Right of Property in them, the ſame . 
remaining to the other Children, he- 
ther it be that ſhe married again the 
ſecond time before the Death of her 
Son, or only after g. For ſeeing the 
Goods which are appropriated to the 
Children by the ſecond Marriage of 
their Mother, do belong to them all 


equally by the Title Which is common 


f Marri relinquens ſive ex inſtitutione, ſive lega- 
tum recte derelinquat & dominium & uſum, five ex 
rebus quæ extrinſecus advenerunt, fuerit facultas, 


ſive ex paternis: nihil ex hoc fratribus contradicere 


9 — * c. 28 I. in f. Habeat quod 
imiſſum eſt aut datum, & ſecundum proprietatem 
& ſecundum uſum, d. 5. 1. * 

g Si autem inteſtatus filius moriatur jam ad ſecun 


das matre veniente nuptias, aut poſtea veniente, vo- 
cetur quidem & ipſa cum filii aut filiæ fratribus ſecun- 
dum noſtram conſtitutionem ab inteſtato ad ejus 
ſueceſſionem. Sed quanta quidem ex paterna fub- 
ſtantia ad filium pervenerunt, eorum ſolummodo ha- 
beat uſum ad ſecundas omnino, ſive prius, ſive 
poſtea veniens nuptias. d. c. 46. §. 2. 

to 
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Of the Diſpoſitions, &c. Tit. 4. Sect. 3. 


to them, they have among them the 
Right of Accretion therein. But as for 


the Uſufruct of that ſhare of the Fa- 


ther's Goods which belonged to the de- 
ceaſed Son, and for all the other Goods 
which he may have had any other way 
than by his Father, or that he might 
have acquired by his own Induſtry, or 
by Succeſſion, or otherwiſe, the Mother 


wotld ſucceed to them, either as to the 


Property or Uſufruct thereof, eee 
to the Rules which have been explaine 
in their Place h. 


h See the Remark on the Succeſſion of Mothers at 
the end of the Preamble to the Title, in what man- 
ner Fathers ſucceed, and the fourth Article of the 


frſt Section of the ſame Title. 


T We have reſtrained the Rule ex- 
plained in this Article to the Mother 
only, without extending 1t to the 
Father, becauſe. the Novel of Juſti- 
nian, from whence the Rule has been ta- 
ken, is limited to the Mother; but it 
would ſeem that their Condition ought 
to be equal. And ſeeing the Rules ex- 

lained in the preceding Articles, which 
by the former Laws related only to 
Mothers, have been extended to Fathers 
by ſubſequent Laws, as appears by the 
laſt Text cited on the ſecond Article, 
and that Juſtinian has in other Places 
made this general Remark, that all the 
Puniſhments of ſecond Marriages are 
common to the Husband and the Wife; 
it ſeems that we may [juſtly conclude 
from this Principle, that this Rule, as 
well as the others, ought to regard the 
Men as much as the Women. Contra bi- 
nubos pena communes & viri ſunt & mu- 
lieris. Nov. 2. cap. 2. in fin. Communis 
mulieris & viri mulcta. Nov. 22. cap. 23. 
To which we may add the Example of 
another Law of the ſame Emperor, who 
having enacted much ſeverer Puniſhments 
againſt the Women when they ſeparated 
from their Husbands without juſt Cauſe, 
than againſt the Men for the ſame caſe, 
did afterwards make thoſe Puniſhments 
equal, and that for this reaſon, that in 
a like Offence their Puniſhment ought 
to be the ſame : In delicto enim æquali, fi- 
miles eis imminere pœnas juſtum eſſe puta- 
mus. Nov. 127. cap. 4 Thus the Spi- 
rit of all theſe Rules ſeems to require 
that there ſhould be an Equality between 
the Man and the Wife for all the Con- 
ſequences of ſecond Marriages. 


n — 
2 


Ne 
Of the Diſpoſitions which Perſons who 


have married twice may make of 
their own proper Goods. 


The CONTENTS. 


1. The Perſon who marries twice, cannot 
give more to the ſecond Husband or 
Wife, than they leave to ſuch of their 
Children as has the leaſt Share of their 
Eſtate. 

2. Neither direfly nor indirectly by the In- 
775 ion of other Perſons. 

3. {he Computation of the Goods is made 
according as they are found at the time 
of the Death. 

4. What is cut off from the Gift, belongs in 
common to the Children of the firſt Mar- 
riage. 

5. The Children of divers Marriages take 
each of them the Goods which their Pa- 
rent had by the Marriage of which they 
are deſcended. 

6. The Uſufruf left to the Survivor, is not 
hoſt by the ſecond Marriage, unleſs it was 
left on that Condition. 


I 


LTHO the Father or Mother 1. Th: 


who has married a ſecond time Pn 


retain the Property of all their Goods, 
excepting what is appropriated to their 


who mar- 
ries twice, 
cannot give 


Children of the firſt Marriage, pur- more to the 


ſuant to the Rules explained in the pre- /econd 


ceding Section; and that nothing hin- 
ders them from alienating the ſaid 
Goods, and even giving them to o— 


Husband 
or Wife, 
than they 


leave 


ther Perſons, provided they do not t ſuch 


thereby encroach on the Legitime, or 
Portion reſerved by Law to their Chil- 


of their 
Children 
as has 


dren ; yet this Liberty is bounded by % af 
one of the Puniſhments of ſecond Mar- ſhare of 
riages. For it is not allowed to the Wife Heir E- 


who, having Children by a former 
Marriage, has married a ſecond time, 
to diſpoſe of any ſort of her Goods in 


favour of the ſecond Husband, nor to 


the Husband to diſpoſe in favour of the 
ſecond Wife, whether it be by their ſe- 
cond Contract of Marriage under the 
Title of Nuptial Gains, Dower, or o- 
ther Diſpoſition whatſoever, whether 
the ſame be to take effect in the Lifetime 
of the Giver, or after their Death; un- 
leſs they reſerve to every one of the 
Children as much as is given away; and 
the Gift will be limited to the Portion 
which the Perſon who has married the 

{ſecond 


ate. 
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ſecond time ſhall have left of their E- 
ſtate to the Child to whom they have 


left the leaſt Share a- 


a Non liceat plus novercz vel vitrico teſtamento 
relinquere vel donare, ſeu dotis vel ante nuptias do- 
nat ionis titulo conferre, quam filius vel filia habet, 
cui minor portio ultima yoluntate derelicta vel data 
fuerit. I. 6. C. de ſec. nupt. 

It is from this Law that the firſt Head of the 
Edict of July 1560 is taken, which prohibits Mo- 
men who have married twice from giving any part of 
their Goods or Moveables of the Eſtates which they 
themſelves have 94,5 oth or which have come to 
them by deſcent from their Anceſtors, to. their new” 
Husbands, to the Father, Mother, or Children of 
their ſaid Hushands, or other Perſon, who may be 
preſumed to be in truſt for them, more than what 
they have given to ſuch of their Children to whom 
they have given the leaſt ſhare of their Eſtates. 


II. 


2. Neither If to elude the Rule explained in the 
2 foregoing Article, the Perſon who has 


reftly by married a ſecond time, had made ſome 
the Inter- Diſpoſition in favour of Perſons inter- 
poſition of poſed, in order to tranſmit by them to 
9ther Per- the ſecond Husband, or to the ſecond 
122 Wife, more than what had been left to 
any Child of the firſt Marriage who had 
the leaſt ſhare; the ſaid Diſpoſition 
would be reduced in the ſame manner 
as if it had been made in expreſs Terms 
to the ſecond Husband, or to the ſe- 


cond Wife b. 


Omni circumſcriptione, {fi qua per interpoſi- 
tam perſonam, vel alio quocunque modo fuerit ex- 
cogitata, ceſſante. J. 6, C. de ſec. nupt. Nou. 22. 


c. 27. 

This is ſo regulated by the Edict of July 1560 
concerning 1 Marriages, as has been remarked 
on the foregoing Article. 


III. 


3. The We muſt underſtand what is ſaid in 
Compaia- the firſt Article, concerning the Reduc- 
% Y tion of what is left to the ſecond Hus- 


he Good - : 
; oP band or Wife to the Portion of the Child 


according of the firſt Marriage who has the leaſt, 
as they are not of the Portion of the Goods which 
2 the Father or Mother who makes the 
:be Death, Diſpoſition, may have at the time of 
making the ſaid Diſpoſition that is liable 
to be reduced, but of the Portion of 
the Goods which they ſhall be found to 
have at the time of their Death. For 
the Goods may be either augmented 
by Acquiſitions, or diminiſhed by A- 
lienations and Lofles. And it 1s only 
at the time of the Death of the Father 
or Mother, that it can be known what 
Portions the Children will have in their 
Goods, that the Gift to the ſecond 
Husband or Wife may be compared 
with the Portion of the Child who 


The CIVIL LAW, . Boos lil, 


ſhall haye the leaſt, and be made equal 
to It c. 

c Optimum nobis viſum eſt eſſe, mortis binubi 
parentis obſervari tempus. Nov. 22. cap. 28. E- 
venjentes fortunæ contrarios eventus ſapius ope- 
rantur. d. c. Aufferre quod tranſcendit oportet, & 
filiis applicare. d. c. | 


IV. 


This Diminution of the Gift made to CORE ts 
the ſecond Husband or Wife, does not 
accrue to that Child who has the leaſt %, be 
Share in the Parent's Eſtate ; but it longs in 
goes to all the Children together by en 

ual Portions. For it is in favour N 

| 921 8 - . en 
of them all that the Diminution is or- f 7h ff 


dain'd d. Marriage, 
d Quod plus eſt in eo quod relictum aut datum 


omnino aut noyerce aut vitrico, ac fi neque 
ſcriptum, neque relictum aut datum vel donatum, 
competit filiis: & inter eos ſolos ex æquo diyiditur 
ut oportet. Nov. 22. cap. 27. 


V. 


When there are Children of divers 8. The 
Marriages who come to ſhare the Goods Sen 
of their Father or Mother, thoſe of eee 
each Marriage take out of the Maſs rate each 
of the Inheritance that which came by / them 
the Marriage of which they are de- e Gd, 
ſcended to their Father or Mother _ 
Whoſe Succeſſion they divide. And al- vn 544 
tho the ſecond Marriage have not been 4» 7% 
followed by a third, yet the Children of Marriage 
this ſecond Marriage have the ſame % 
Right, and the ſame Appropriation of deſcended 
what ought to come to them, as thoſe ; 


of the firſt Marriage have in the Goods 


that belong to them e. But the other 


Goods, which are the proper Goods of 
the Father or Mother who leave be- 
hind them Children of different Mar- 
riages, are divided among them all by 
equal Portions; unleſs there be ſome 
Diſpoſition that diſtinguiſhes them, 
which cannot be ſet alide as being 
undutiful, and which does not en- 
croach on the Right of their Legitimes 
or Legal Portions f. 7 85 

e Ex ſolido quidem prioris matrimonii filii, illius 
lucrantur donationem: ex ſolido ue ex ſecun- 
dis nati ſeminibus, ab illo facta fruentur magnifi- 
centia: licet non ad tertium illa mulier matrimo- 
nium venerit. Nov. 22. c. 29. Nos enim hac lege 
id præcipue cuſtodiendum eſſe decernimus, ut ex 

ocunque conjugio ſuſcepti filii, patrum ſuorum 
ponſalitias retineant facultates, J. 4. in f. C. de 
ſec, nupt. 

f Matris inteſtatæ defunctæ hæreditatem ad om - 
nes ejus liberos pertinere, etiamſi ex diverſis ma- 
trimoniis fuerint, juris eſt. J. 4. ff. ad Senat. Ter- 


tull. Orp hit. d. l. 4. C. de ſec. nupt. 


VI. 
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VI: 


s Thy- If the ſurviving Father or Mother 


ſufruct had an Uſufruct which the deceaſed 


let te the Husband or Wife had left them by any 
% Diſpoſition whatſoever, they would 
b+ the /e- keep it althothey married a ſecond time, 
cond Mar- unleſs it had been left them on condition 
riage, um that their Right to it ſhould ceaſe up- 
leſs it W45 on their marrying again g. And the Fa- 
left on that Ying againg 
condition, ther who marries again retains with 
much more Reaſon the Uſufruct which 


he had of the Goods of his Children, 


Of the Diſpoſitions, Sc. Tit. 4. Sect. 3. 


and even of thoſe Goods which the ſaid 
Children had of their Mother h. | 


2 Voluinus vel fi uſuftuctus detur per largitatem, 
aut mortis cauſa donationem factam inter vivos, in 


quibus licet etiam donari, {1 relinquatur, & accipiens 


ad ſecundas veniat nuptias, manere fic quoque uſum, 
donec ſuperſit qui hunc habet uſumfruftum ; niſi ex- 
preſſim tle qui donationem ( ſicut dictum eſt) fecit, 
aut hunc reliquit, ſive maſculus, ſive fœmina, dixe- 
rit yelle, ad ſecundas veniente nuptias eo qui uſum- 
fructum accepit, ſolvi eum, & ad ſuam reverti pro- 
prietatem. Nov. 22. c. 32. 

h Patres uſumfructum maternarum rerum, etiam 
ſi ad ſecundas migraverint nuptias, ſine dubio habe- 
re debebunt. l. alt. C. de bon. mat. 
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B OO K IV. 


Of Legacies, and other Diſpoſitions made in 


View of Death. 


FERN EGACIES and the other one may give Legacies, and make other 
= Diſpoſitions made in view Diſpoſitions in view of Death by other 
of Death, which are to be Acts than a Teſtament, it has been ne- 
treated of in this Book, ceflary to diſtinguiſh theſe two Matters, 


are diſtinguiſhed from Teſ- and to give to every one its ſeparate 
taments, which have been diſcourſed of Rank. | 
in the preceding Book, in this, that it | 
is eſſential to a Teſtament that it ANR 
contain an Inſtitution of an Heir or 


Executor, which is a general Diſpoſi- 
tion of all the 1 . 6do TITL E I. 
there were nothing elſe in the Teſta- -— . . 
ment beſides this 2 Inſtitution, ſee- of Codicils, and of Donations In 
ing the Heir or Executor is univerſal proſpect of Death. 
Succeflor ; whereas theſe other Diſpo- 

ſitions are only particular Diſpoſitions 
of certain things. And it is for this 
reaſon, that altho one may make theſe f 
ſorts of Diſpoſitions in a Teſtament, as two Characters. One is that 
one may make a Teſtament without any of their Formalities, which are fewer 
other Diſpoſition beſides the bare Inſti= than thoſe of Teſtaments; and the o- 
tution of an Heir or Executor, and that ther is that of their, Uſe, which is limi- 


ACN view of Death, which are diſt in- 
3 guiſhed from Teſtaments by 


ted 
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ted to Legacies and fiduciary Be- 
queſts, whereas a Teſtament ought ne- 
ceſlarily to contain an Inſtitution of an 
Heir or Executor. Thus all Diſpoſi- 
tions made in view of Death, in which 
there is no Heir or Executor named, 
will only have the Nature of Codicils, 
or Donations in proſpe& of Death, and 
not of a Teſtament, even altho they 
ſhould have all the Formalities required 
to a Teſtament ; which muſt not be un- 
derſtood in the ſenſe of the Roman Law, 
and of the Provinces where the ſame is 
obſerved. For in the Cuſtoms, as they 
admit of no teſtamentary Heir, the 
Diſtinction between Teſtaments and 
Codicils is there altogether uſeleſs ; and 
they give there the Name of Teſta- 
ments to all Diſpoſitions made in proſ- 
pe& of Death. 

We ſhall not repeat here touchin 
the Difference between the uſe of Tes 
taments and that of Codicils, what has 
been ſaid thereof in the fourth Section 
of Teſtaments, where the matter of 
the Codicillary Clauſe, which is often 
inſerted in Teſtaments, hath been hand- 
led. The Reader will be pleaſed in 
reading this Title to conſult that Sec- 
tion of the Codicillary Clauſe, where 
we have been obliged, in order to ex- 

lain the Effect of the ſaid Clauſe in 
—— to explain ſome Rules 
which relate to the uſe of Codicils; 
and he will find there at the ſame time 
the Rules of the Roman Law concern- 
ing this Matter, which he might expect 
to meet with here. 

We ſay nothing here of Donations 
made in proſpect of Death, which ſhall 
be the ſubject Matter of the third 


Section. 


SND. L 


the Nature and Uſe of Codicils 
15 and of their Form. F 


The CONTENTS. 


1. Definition of a Codicil. 

2. To male à Codicil, oue muſt haue power 
to make a Teſtament . 

3. One may make a Codicil, either with a 
Teſtament or without a Teſtament. 

4+ One may make ſeveral Codicils, which 
may ſubfiſt all together. 

5. The Codicil makes a part of the Teſta- 
ment, when there is one. 

6. The next of Kin is charged with the 
Execution of the Codicils, when there is 
no Teſtament. | 

Vo I. II. 


7. Difference betueen the two forts of Co- 
dicils. 
8. The Codicil hath its effect, altho it be 
not expreſiy confirmed by the Teſtament. 
9. One cannot impoſe by a Codicil a Condi- 
tion on which the Inſtitution of the Heir 
or Executor ſhall depend. 
10. Five Witneſſes are required to a Co- 
dicil. 
11. Rules of Teſtaments which agree to Co- 
dicils. 
I. 
\ Codicil is an Act which contains 1. Defni- 
Diſpoſitions in proſpect of Death, % ef 4 
without the Inſtitution of an Heir or e 
Executor à. 
a Codicillis hæreditas neque dari neque adimi po- 
teſt, ne confundatur jus teſtamentorum & codicillo- 
rum. 5. 2, inſt. de codic. l. 2. C. eod. 


II. 


Altho the Codicil do not contain the 2. To make 
Inſtitution of an Executor as a Teſta- © Codicl, 
ment, yet no body can make a Codicil — 
if he has not a Right to make a Teſta- 2 ale a 
ment. For the liberty of diſpoſing of Teſtament. 
a part of one's Goods, ſuppoſes the 
ſame Qualities as thoſe that are neceſſa- 
ry for diſpoſing of the whole . Thus 
they who are incapable of making a 
Teſtament, cannot make a Codieil c. 

| 6 Codicillos is demum facere poteſt qui & teſta- 
mentum facere poteſt. 1.6.5, 3. . de jure cod. 

c See, touching the Cauſes which make this In- 
capacity, the ſecond Section of Teſtaments. | 


III. 


As it is free for every one who has 3. On 
power to make a Teſtament, either to 74y make 
make a Teſtament or a Codicil, one may 2 , 

. ; either with 
equally make either the one without the , 7,44. 
other, or both together d, whether in this ent or 
laſt Caſe the * precede or fol- without 4 
low the Codicil, or that both the one 74/ame»r. 
and the other be made at the ſame time ; 
and whether alſo the Teſtament confirm 
the Codicil that 1s already made or to 
be made e, or that it make no mention 
of it at all, provided only that the Teſ- 
tament which is made after the Codi- 
cil do not annul it f. And the Liberty 
of all theſe different Manners of diſpo- 
ſing is the effect of that which every 
one has, who has a Right to make a 
Will, to diſpoſe either of all his Effects 
d Non tantum autem teſtamento facto poteſt 
2 codicillos facere, ſed & inteſtatus quis dece- 
ens fideicommittere codicillis poteſt. $. 1. inſt. 


de Cod. 
e Codicilli aut in futurum confirmantur, aut in 


præteritum. J. 8. f. de jure Cod, Aut teſtamento 


facto, aut ſine teſtamento. d. l. 


See the 8th Article. 
| 3 by 
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by a Teſtament, naming an Heir or laſt Diſpoſition, even in the Codicil, 

Executor, or only of a part of them by will have its effect in that which may 

Legacies, and other particular Diſpo- be regulated by a Codicil z. - 

ſitions in a Codicil, if he intends to have , Codicilli pars intelliguntur teſtamenti. 7, pe- 

no other Heirs beſides thoſe of his mule. F. teſtam. quamad. aper. 

Blood. And one may likewiſe make fſe- A —— moe 785 + «-Þ4 59x feciſſet 

22 7 7 ment ICH}, IO. If. Me codic. 

veral Codicils, either ar the ſame Time, * We have added theſe 10 Words, becauſe, as 

or at difterent Times g. —  fhallbe ſaidin the ninth Article; ove caninor diſ- 

Co dicillos autem etiam plures quis facere poteſt. Poſe of the Inheritance in a Codicil. 

&. ult. inſt. de codic. * 

VI. 

IV. As when there is a Teſtament, he & 1 
| 4. One Beſides the Difference between a Teſ- who is inſtituted Heir or Executor is __ = 
1/38 may make tament and Codicil, which reſults from bound to execute the Diſpoſitions of wth ths 
Wh 2 the Rules explained in the firſt Article, the Codicils, ſo when there is no Teſta- Execution 
2" bie it is neceſſary to remark a ſecond Dif- ment, it is the Heir at Law, or next of Y e Co- 
[248 may ſub- ference which is a Conſequence of the Kin, who is charged with the Execu- 20g 
Wo fiſt all to- former, that ſeeing the Teſtam ent con- tion of them o, in the ſame manner as if — 
5 gether. tains an univerſal Diſpoſition: of the he were inſtituted Heir or Executor by 

Totality of the Teſtator's Goods, there a Teſtament, For he might have been 

cannot be ſeveral Teſtaments of which deprived of the Inheritance ; and it was 

out of free Good-will that the Deceaſed 


all the Diſpoſitions ſubſiſt together, and 
the laſt Teſtament annuls the Diſpoſi- 
tions of the former, if ir does not ex- 
preſly confirm them þ. But Codicils con- 
taining only particular Diſpoſitions of 
a part of the Goods, one may make ſe- 
veral Codicils, as has been ſaid in the 
preceding Article, and they ſubſiſt all 
of them :, except the Changes which a 
Teſtament or the laſt Codicils may have 
made /. | 

h Teſtamentum rumpitur alio teſtamento. I. 1, 
de injuſt. rupt. Poſteriore teftamento quod jure 
perſectum eſt ſuperius rumpitur. 5. 2. inſt. quib. 
mod. teſt, infirm. See the firſt Article of the fifth 
Section of Teſtaments. 

i Codicillos & plures quis facere poteſt. J. 6. F. 
de jure codic. 


See the eighth Article. 


V. 


s. The Co- When there is together both a Teſ- 
dicil makes tament and a Codicil, whether they be 
a part of made at one and the ſame Time, or at 
3 different Times, and whether the Teſ- 
-vben lese tament or Codicil make mention of 
one another, or make no mention, the 
Codicil is -cnfidered as makings part 
of the Teſtament n. For the Diſpoſi- 
tions both of the one and the other are 
equally the laſt Will of the Teſtator, 
and the particular Diſpoſitions of the 
Codicil ought to be conſidered as 
contained in the general Diſpoſition 
which is eflential to the Teſtament. 
Thus the Diſpoſitions of the Teſta- 
ment, and thoſe of the Codicil, are 
interpreted the one by che other, and 
are reconciled with one another in 


is one. 


ſuch Things as may ſubſiſt both of the 


one and the other. But if one of them 
makes any Alteration in the other, the 


I 


has left it to him y. Thus the Diſpoſi- 
tions of a Codicil have, with regard to 
him, the ſame effect as if they were or- 
dained by a Teſtament, in which he 
were made Heir or Executor g. 


o Quicumque ab inteſtato ſucceſſerit, locum ha- 


bent codicilli. I. 16. ff. de jure codic. 

2 Ideo fideicommiſſa dari poſſunt ab inteſtato ſuc- 
dentibus, quoniam creditur paterfamilias ſponte 

ſua his relinquere legitimam hæreditatem. J. 8. 6. 1. 

H. de jure codic. | | : 
7 Codicillorum jus ſingulare eſt, ut ITE 

in his fcribuntur, perinde habeantur ac ſi in . 

mento ſcripta eſſent. I. 2. . 2. cod. 1111 


VII. 


It follows from the two foregoing Ar- 5. Dis. 
ticles, that there is a Difference between rence be- 
the two ſorts of Codicils, that is, thoſe #weer the 
which happen to be accompanied with! — 
a Teſtament, whether the ſame follow 3 
or precede the Codicils, and thoſe of 
Perſons who die without a Teſtament ; 
that theſe laſt are in lieu of a Teſtament 
containing. all the Diſpoſitions of th 
Deceaſed, in the ſame manner as if he 
had made a- Teſtament, and named 
therein his Heir at Law for his Execu- 
tor, charging him with what ſhould be 
contained in the Codicil : Whereas the 
Codicil of him who has likewiſe made 
a Teſtament, has relation to that Teſta- 
ment r, and makes a part of it, as has 
been ſaid in the fifth Article. W 

„ Thteſtato patrefutmilias mortuo, nihil deſide- 
rant codicilli ; ſed vicem teſtamenti exhibent. Teſ- 
tamento autem facto, jus ſequuntur ejus. I. 16. in f. 
e de jure codic. 1 * 25 8 
Me may give to this Text the Meaning explai 
in this Article, altho it has another which ſhall be 
mentioned in the Remark on the fourth Article of 
the following Section. | | 

VIII. 
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VIII. 


8. The Co: If he who had made a Codicil, makes 
dicil hach afterwards a Teſtament, in which he 
irs effect, makes no mention of the Codicil, the 
altho it te. Codicil will nevertheleſs have its effect · 
not expreſ- F | . 2 ( 3800 
ly confirm- For altho it be not exprelly confirme 
ed by the by the Teſtament, yet it is confirmed, 
Teſtament. in ſo far that it has not been revoked. 
And it is preſumed that the Teſtator 
has perſevered in the fame Mind, fince 
he has ordered nothing to the contrary . 
But if the Teſtament contained any 
Diſpoſitions contrary to thoſe made in 
the Codicil, or if it made any Altera- 
tion in them, the laſt Will would be the 


Rule :. | 

s Divi Severus & Antoninus reſcripſerunt, ex iis 
codicillis qui teſtamentum præcedunt, poſſe fidei- 
commiſſum peti, ſi appareat eum qui teſtamentum 
fecit, à voluntate quam in codicillis expreſſerat, non 
receſſiſſe. S. 1. in f. inſt. de codic. Teſtamento 
facto, etiamſi Codicilli in eo confirmati non eſſent, 
vires tamen ex eo capient. J. 3. S. 2. f de jure 
codic. 

t Sed non ſervabuntur ea de quibus aliter defunc- 


tus noviſſime judicavit. J. 5. in J. f. de jure 


codic. 
2 


9. One As one cannot by a Codicil make an 
cannot im- Heir or Executor, ſo likewiſe one can- 
%%% © not take away the Inheritance by a Co- 
Condition dicil, nor conſequently impoſe on the 
on which Heir or Executor a Condition on which 
the Inſti- it ſhould depend whether he ſhould be 
= — 191. Heir or not; nor can he take away a 
„r Execy. Condition of this Nature impoſed by 
tor ſhall the Teſtament. For theſe ſorts of Diſ- 
depend. poſitions would have the Effect to take 

away and give the Inheritance ; which 

cannot be Gas but by a Teſtament, to 

which more Formalities are required 


than to a Codicil u. | 
V Divi Severus & Antoninus reſcripſerunt, nihil 
egiſſe matrem que cum pure liberos ſuos heredes in- 
ſtituerit, conditionem emancipationis codicillis adje- 
cit. Quia neque conditionem hæredi inſtituto codi- 
dillis adjicere, neque ſubſtituere directe poteſt. J. 6, 
F. de jure codic. H. 2. inſt, de codic. - Hæredi quem 
teſtamento pure inſtituit, codicillis ſcripfit conditio- 
nem; Quæro an ei parere neceſſe habeat? Modeſti- 
nus reſpondit hæreditas codicillis neque adimi poteſt. 
Porro in deſectu conditionis de ademptione hæredi- 
eatis cogitaſſe intelligitur. J. 27. 5. 1. ff. de condit. 


inſt, | 
X. 


Winks For the Validity of 4 Codicil, it is 
are requi- neceſſary that it ould be atteſted by 
d to five Witneſſes of the ſame Quality with 
Codicil. thoſe: who are allowed to be Witneſſes 
to a Teſtament x.. | 
* Tn omni ultima yoluntate, excepto teſtamento, 
quinque teſtes” vel rogati, vel qui fortuitu venerint 


in uno eodemque tempore, debent adhiberi. J. alt. 


5. alt. C. de codic. 


The Formalities of Codicils, as well as thoſe of 
Teſtaments, depend on the Uſage of the placis, as 
has been ſaid concerning the Formalities of Teſta- 
ments, See the firſt Article of the third Section of 
Teftaments, 

In England we make no Diſtinction between 
the Number of Witneſſes required to a Codicil, and 
thoſe required to a Teſtament. Two are ſufficient 
in written Teftaments which contain Diſpoſitions 
of Perſonal Eſtate, and the ſame Number is requi- 
red in Codicils. But if the Codicils contain any 
Deviſes of Lands and Tenements, then three Wit- 
neſſes are neceſſary, as has been already obſerved. 
Swinb, of Wills, part 1. S. 9. Stat. 29. Car. 2. 
„ 3. §. 22. See the Rematk on the Article 
of the third Section of Teſtaments.) 


XI. 


We may add, as a laſt Rule of the Na- 11. Rule: 
ture and Uſe of Codicils, that we muſt / TeHta- 
apply to them, and obſerve in them all % 
the Rules of Teſtaments which may 3 
have relation to and agree with Codi- din. 
cils. Thus we may apply to Codicils 
the Rules which relate to the Capacity 
or Incapacity of Perſons, whether to 
make Diſpoſitions in proſpe& of Death, 
or to receive any Liberality by ſuch 
Diſpoſitions, the Rules touching the 
Interpretation of the ſaid Diſpoſitions, 
thoſe of Conditions, and in general all 
the other Rules of Teſtaments which 
may be applied to Codicils y. 

One may be able to judge of the Truth and Uſe 
of this Rule, by the 2 2 the Rules — 


cerning Teſtaments, which have been already ex- 
plained, have to Codicils, © 


_ 


SECT. IL 
Of the Cauſes which annul Codicils. 


Te CONTENTS. 


1. The Codicil is null for want of the neceſ- 
ſary Formalities. | 

2, Or if it is revoked by a ſecond. 

3. Or by a Teſtament. 

4. The Birth of. a Child aunuls the Teſta- 
ment, and Codicil. 

5. Other Cauſes which annul Codicils. 


| | 1. 

the Number of five Witneſſes, who dicil is null 
have the Qualifications neceſſary for gi- for want 
ving Teſtimony, or if it wants any one of the ne- 
of the other Formilities explained in , 
the third Section of Teſtaments x. ; 
4 See the Text cited on the tenth Article of the 

firſt, Section, and the Remark on the (ame Article, 


and the third Section of Teftinents. 
It is neceſſary to obſerve, as to the Formilitits ex- 
plained in that third Section of Teſtaments, that 
| | ther 
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The CIVIL LAW, Oc. 


there are ſome Rules of that Section which do not 
agree to Codicils;, as, for example, thoſe of the 
ninth and tenth Articles, which ſay, that the Heir 
or Executor, his Children, his Father, and his 
Brothers, cannot be Witneſſes to the Teſtament ;, for 
in a Codicil there is no Heir or Executor. 


II. 


2. Or if it A firſt Codicil is annulled by a ſe- 


is revoked 


by a ſe- 
cond, 


cond which revokes it 3. But if the 


ſecond makes only ſome Changes in the 


firſt, both the one and the other will 
ſubſiſt in what the ſecond ſhall not have 
changed. And if the ſecond makes no 
Alteration at all in the firſt, both of 
them will have their Effect c. 


cCum proponatis pupillorum matrem veſtrorum 
diverſis temporibus, bs ifſonis voluntatibus duos co- 
dicillos ordinaſſe: in dubium non venit, id —4 priori 
codicillo inſcripſerat, per eum, in quem poſtea ſecreta 
voluntatis ſuæ contulerat, fi à prioris tenore diſere- 
pat, & contrariam voluntatem continet, revocatum 
eſſe. I. 3. C. de codic. | 

c This is a Conſequence of the Power which one 
has to make ſeveral Codicils. See the fourth Arti- 
cle of the firſt Section. 


III. 


3. Orbys A Teſtament ſubſequent to a Codicil 


Teſtament, 


4. The 
Birth of a 
Child an- 
nuls the 
Teſtament 
and Codi- 
cil. 


may either confirm it, or revoke it, or 
make ſome Alteration in it, with much 
more Reaſon than a ſecond Codicil 
may : Which depends on the manner in 
which the Teſtator ſhall have explained 
himſelf in the ſaid Teſtament d. 


d See the fourth, fifth, and eighth Articles of the 
firſt Section. , 
IV. 


If he, who having no Children had 
made a Codicil and a Teſtament, hap- 
ns afterwards to have Children, the 
TK Fan and the Codicil willbe yoid e. 


e Rupto teſtamento poſthumi agnatione, codicil- 
los quoque ad teſtamentum pertinentes non yalere, 


; in dubium non yenit. l. 1. C. de codic. 


J This Text relates only to the Caſe 
where there 1s both a Codicil and a 
Teſtament: And it is ſaid in another 
Text, that when there 1s only a Codicil 
without a Teſtament, the Birth of a 
Child does not annul it. Agnatione ſui 
hæredis nemo dixerit Codicillos evanniſſe. J. 
Jon: F. de jure Cod. I. 16, eod. This 

ifference, which the Roman Law makes 
between a Codicil without a Teſta- 
ment, and the Codicil of him who had 
alſo made a Teſtament, is founded up- 
on this, That he who makes a Codicil, 
and dies without making any Teſta- 
ment, dies with an Intention to leave 
his Succeſſion to his Heir at Law, and 
that therefore his Intention is that his 
Heir at Law ſhould execute the Codi- 


* j 


Book IV. 


cil; whereas, when there is both 2 
Teſtament and a Codicil, it is a Rule 
in the Roman Law that the Codicil 
ſhall follow the Condition of the Teſta- 


ment, and that it ſhall ſubſiſt if the 


Teſtament ought to ſubſiſt, or that it 
be void if the Teſtament is annulled. 
Inteftato patrefamilias mortuo nihil defide- 
rant Codicilli, fed vicem teſtamenti exhibent : 
teſtamento autem facto, jus ſequuntur ejus. 
J. 16. in fine ff. de jure Cod. 

This Law, which makes all the Co- 
dicils of thoſe who have made no Teſ- 
tament to ſubſiſt without diſtin&ion, 
might in certain Caſes treſpaſs againſt 
Equity. For if we ſuppoſe that a Man 
who was not married, and had no 
hopes of having any - Children, had 
made a Codicil, in which he had diſpo- 
ſed of the greateſt Part of his Eſtate, 
thinking to leave the Remainder, which 
would the leaſt Part of it, to his 
Heir at Law, a collateral Relation, 
and one who did not ſtand in need of 
it; and that afterwards he ſhould hap- 
pen to marry, and to have Children, 
and to die without revoking this Codi- 
cil, either thro Forgetfulneſs, or be- 


cauſe he had been ſurprized by Death; 


it would ſeem very hard to make ſuch a 
Codicil to ſubſiſt, in a Caſe where 
even a Teſtament would be annul- 
ed, not only as to the Inſtirution of 
an Heir or Executor, but as to all the 
other Diſpoſitions thereof, even the 
moſt favourable &. And if Equity re- 
quires that the Birth of a Child ſhould 
annul in its favour all the Diſpoſitions 
of a Teſtament, the ſame Equity would 
ſeem likewiſe to require that the Birth of 


a Child ſhould annul alſo the Diſpoſitions 


of a Codicil, altho it be not accompa- 
nied with a Teſtament; ſeeing this 
Circumſtance is wholly indifferent to 
the Right of the Child, who is as much 
or more injured by the Diſpoſitions of 
ſuch a Codicil, as he can be by a Teſ- 
tament. So that ſeeing the Motive 
which has induced us to receive into 
our Uſage the Diſpoſitions of the Ro- 
man Law, is only the Equity thereof 
which renders thoſe Diſpoſitions of 
the Roman Law, which we obſerve, 
juſt in all Places, and at all Times, and 
that we reje& ſuch Diſpoſitions thereof 
as ſeem to deviate from that Equity, 
and which ſavour too much of thoſe 
Niceties which we ſee ſo frequent there; 
we did not think it proper to ſet it 
down as a Rule, That the Birth of a 
Child does not annul a Codicil, when 


* See the fifteenth Article of the fifth Section of 
Teſtaments. * FOE 


I) there 
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| Of Codicils. 
there is no Teſtament. Neither have 
we put down the contrary in this Ar- 
ticle; but we have contented our ſelves 
with _—_ this Remark here concern- 
ing this Difficulty, in which we ſhould 
be afraid to treſpaſs againſt Equity, if 
we ſhould lay it down as a general 
Rule, either that all Codicils are va- 
lid when there is no Teſtament, or 
that they are nall when there is a Teſta- 


ment which is found to be null. For 


this firſt Rule would be attended with 
the Inconvenience that has been juſt now 
taken notice of, if the Birth of a Child 
ſhould not annul a Codicil that is not 
accompanied with a Teſtament. And 
it may be ſaid of the other Rule of the 
Roman Law, which annuls indifferently 
all Codicils, when there is a Teſtament 
which proves to be null, whether the 
Teſtament be made after or before the 
Codicil, or be made at the ſame time, 
that it may alſo have its Inconveniences, 
except in the Caſes where the Codicils 
and Teſtaments have ſuch a Connexion 
with one another, that the Diſpoſttions 
which they contain ought all of them 
either to ſubſiſt or periſh together; as 
for example, if a Teſtator who, having 
no mind to explain his particular Diſpo- 
ſitions by a Teſtament, had only named 
his Heirs or Executors in the Teſtament, 
requiring them to execute the Diſpo- 
ſitions which he ſhould afterwards make 
by a Codicil, and accordingly made a 
Codicil which contained Legacies with 
which he burdened his Heirs or Exe- 
cutors differently and apart, one with 
ſome, and the others with others, and 
that it happened that this Teſtament 
proved to be null, either by reaſon of 
the Incapacity of the Heirs or Execu- 
tors, or for want of ſome Formalities ; 
one might without tranſgreſſing againſt 
Juſtice or Equity annul this Codicil ſo 


tinked and ynited to this Teſtament. 


But if a Teſtator, who, without any 
Deſign of making a Teſtament, had firſt 
made a Codicil, containing ſome Diſ- 
poſitions in favour of poor Relations or 
Servants, or for ſome charitable Uſes, 
ſhould afterwards chance to make a 
Teſtament, and inſtitute for his Heir 
or Executor either his Heir at Law, or 
even ſome other Perſon; would it be 
neceſſary, in order to do Juſtice, that if 
this Teſtament ſhould prove null, the 
Codicil ſhould likewiſe be annulled, 
bec auſe it is the Rule in the Roman Law, 
that when there is a Teſtament, all Co- 
dicils are to follow the Fate thereof ? 
All that has been ſaid here touch- 
ing the Difference of Codicils in the 


Tit. 1. Sect. 3. 

Caſes where there is no Teſtament, 
and in the Caſes where there is, con- 
cerns only the Provinces which are go- 
verned by the written Law. For as 
to the Cuſtoms, the Reader has alrea- 
dy been ſufficiently informed, that as 
all the Diſpoſitions which are mad e 
there are only Codicils, ſeeing they 
cannot there make an Heir by a Teſta- 
ment, this Difference is of no manner 
of uſe in them. And as for the Pro- 
vinces which are governed by the writ- 
ten Law, we have ſeen there, and there 
is ſtill to be ſeen at this Day, ſeveral 
Law Suits which are occaſioned by the 
Difficulties which ariſe from certain 
Caſes which are pretended to be except- 
ed from the Rule of the Roman Law, 
which annuls all Codicils when there is 
a Teſtament which is found to be null. 
It is eaſy to imagine that the Liberty 
of excepting certain Caſes is a Source 
of many Law Suits. Which makes it to 
be wiſhed that there were on this Sub- 
jet ſome Regulation, which ſhould 
make the Validity of Codicils either 
to depend abſolutely on that of Teſta- 
ments, when there are any, or to be 
wholly independent on them, or which 
ſhould give ſome Temperament thereto, 
if any that is juſt and neceſſary can be 
found. 4 


143 


We may add, for a laſt Rule concern- 5. Other 


ing the Cauſes which may annul a Codi- 
cil, that we muſt join to thoſe Cauſes 
which proceed from the want of For- 
malities, and to the others that have 
been juſt now explained, ſome others of 
the Number of thoſe which annul alſo 
Teſtaments ; ſuch as, if the Perſon 
who had made a Codicil, dies under an 
Incapacity incurred by a Sentence of 
Condemnation ; if the Codicil has been 


made by Force; if he who made it, 


did afterwards cancel it /. 
F See the fifth Section of Teſtaments. 


S EC T. III. 


Of Donations made in proſpect of 
| Death, 


Word of Donation in proſpe& of 
ath, two different Ideas of two 
Things, which it ſignifies in its com- 
mon Acceptation with us. For we may 
underſtand by this Word the Deed or 
Writing which contains the Diſpoſi- 


I is neceſlary to diſtinguiſh in this 
e 


tion of the Donor, as we underſtand 
by 


Cauſes 
which an- 
nul Codi- 
cils. 
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by the Word Codicil the Writing 
which contains the Legacies; and 
we may likewiſe underſtand by this 
Word of Donation in proſ of 
Death, the very Diſpoſition it ſelf, that 
is, the Beneficence contained in the 
Writing, as the Legacy is contained in 
the Codicil. Thus, whereas with re- 
ſpe& to Legacies we make uſe of two 
diſtint Words, to wit, that of-Codi- 
cil, which ſignifies the Writing in which 
the Legacies are contained, and the 
Word Legacy, which ſignifies the Diſ- 
poſitions made in the Codicil ; in the 
Caſe of Donations made in proſpect of 
Death, we have only this one Word 
which has both Senſes, and which ſig- 
nifies equally the Diſpoſition of the Per- 
ſon who gives, and the Writing which 
contains the ſaid Diſpoſition ; which 
may proceed from hence, that uſual - 
ly the Word Donation in proſpe& of 
Death, is only made uſe of when there 
is one only Donation made by a parti- 
cular Act or Writing; whereas Codi- 
cils may contain one or more Legacies, 
and likewiſe other Diſpoſitions. 

It was neceſſary to obſerve the Diſ- 
tinction of theſe two Meanings which 


the Word Donation in proſpect of 


Death, may have, in order to prevent 
the Reader's forming to himſelf a wrong 
Idea of what is the Subject-matter of 
this Section. For he might imagine 
that this Section ſhould contain all the 
Rules which may relate to Donations 
made in proſpect of Death, either as to 
the Formalities of the Ads, or Writings 
which contain theſe ſorts of Diſpoſi- 
tions, or as to their Nature. And he 
might likewiſe fancy, that as in the 
preceding Sections we have explained 
only what concerns Codicils, with- 
out ſaying any thing of Legacies, which 
ſhall be the Subje&-matter of the ſubſe- 
quent Title; ſo we ſhould make the 
like diſtinction in Donations becauſe of 
Death. But ſince we are to explain 
the Detail of the Rules relating to 
Legacies only in the following Title, 
ph that the ſaid. Rules are applicable 
to Donations made in proſpect of Death, 
they being of the nature of Legacies, 
we ſhall explain in this Section only 
ſuch Rules concerning Donations made 
in proſpe& of Death as ought to be ſe- 
parated from thoſe of Legacies, whe- 
ther it be that the ſaid Rules relate to 
the Donation it ſelf, that is, to the Li- 
berality of the Donor, or to the Wri- 
ting which contains it; and it will be 
eaſy to diſtinguiſh in every Article what 
it relates to. 


Before we proceed to the Explanation 
of the few Rules of which this Section 
conſiſts, it 1s proper to obſerve, that 
ſeeing the bare Word Donation com- 
prehends the Donations that are to take 
effe& in the Life-time of the Donor, as 
alſo the Donations that are to have their 
effect only after the Donor's Death, it 
is neceſſary to diſtinguiſh aright the 
Nature of theſe two ſorts of Donations, 
and for that end to conſult what has 
been ſaid of this Matter in the Pream- 
ble to the Title of Donations which 
are to have their effect in the Nonor's 
Life-time, and likewiſe what is there 


ſaid of the Maxim, To give, and to re- 


tain, is good for nothing ; which has been 
explained in the ſame Place. 


The CONTENTS. 


1. Definition of a Donation made in proſpect 
of Death. 

2. Wherein Donations made in proſpect of 
Death, and Codicils do agree, and where- 
in they differ. 

3. Hrmalities of Donations made on account 
of Death. 

4. Who may make Donations in proſpect of 
Death. 

5. The Rule of Codicils agree to Donations 
made in proſpett of Death. 

6. And alſo the Rules of the Legacies. 


1 


A Donation made in proſpect of !. Pefni. 
Death, is a Diſpoſition made by him, 3 . £ 
who not being willing to ſtrip himſelf „ade in 
in his Life-time of the thing which he proſpe# of 


intends to give away, deſires that after Peach. 


his Death it may $0 to the Perſon whom 
he has a mind to favour with it, and that 
he ſhould have it rather than his Heirs a. 

a Mortis cauſa donatio eſt, cum quis habere ſe 
vult quam eum cui donat ; magiſque eum cui donat, 


quam hæredem ſuum. J. 1. f. de mort. cauſe donat. 
§· I. in f. inſt, de donat, 


IIn the Roman Law they diſtinguiſh- 
ed three ſorts of Donations becauſe of 
Death. The firſt is of thoſe, where, 
without any preſent danger of Death, 
one gives out of a View that he muſt 
ſome time or other die. The ſecond is 
of thoſe, where the Donor, finding 
himſelf in ſome danger of Death, gives 
in ſuch a manner, that he ſtrips himſelf 
of the thing which he gives away, and 
conveys it to the Donee, whom he 
makes Maſter of it. And the third is 
of thoſe Donations, where, in the ſame 
Caſe of a danger of Death, one gives 
in ſuch a manner that the Thing given 

| | | ſhall 
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ſhall not belong to the Donee till after 
the Donor's Death. Fulianus libro ſeptimo 
decimoDigeſtorum tres eſſe ſpecies mortis cauſa 
donationum ait. Unam cum quis nullo præ- 
ſentis periculi metu conterritus, ſed ſola co- 
gitatione mortalitatis donat. Aliam eſſe 
Speciem mortis cauſa donationum ait, cum quis 
imminente periculo commotus, ita donat, ut 
ſtatim fiat accipientis. Tertium eſſe genus 
donationum ait, ft quis periculo motus non fic 
det ut ſtatim faciat accipientis, ſed tunc de- 
mum cum mors fuerit n L. 2. ff. de 
mort. cauſ. donat. G. 1. Inſtit. de donat. 

We ſhall not ſet down here as Rules, 
theſe three ways of giving in proſpect 
of Death. This Diſtin&ion does not 
ce with our Uſage; for it is to be 
obſerved that the ſecond of theſe three 
ſorts of Donations in proſpect of Death, 
has a Character quite oppoſite to the 
eſſential Character we give to Dona- 
tions made in view of Death, which is 
that they are revokable, and that they 
do not put the Donees in poſſeſſion till 
after the Death of the Donor. Whence 
it follows, that this ſecond ſort of Do- 
nation would be a Donation that takes 
effect in the Donor's Li fe- time, ſince it 
would put the Donee immediately into 
poſſeſſion. And it is to be obſerved al- 
ſo that by our Uſage thoſe who are in 
imminent danger of Death, thro Sick- 
neſs or otherwiſe, cannot make Dona- 
tions that are to have their effect in the 
Donor's Lifetime. As to the two o- 
ther ſorts of Donations in proſpect of 
Death, according to our Uſage it is in- 
different whether the Perſon who makes 
the Donation becauſe of Death be in 
immediate danger of it, or be not. And 
they muſt all of them be in Writing, and 
made in due Form. 

What has been juſt now ſaid, that by 
our Uſage thoſe who are in imminent 
danger of Death cannot make Dona- 
tions that are to have effe& in the Life- 
time of the Donor, is to be underſtood 
of Donations of immoveable Goods, 
or of Sums of Money, or of other 
things that are not actually delivered to 
the Donee ; for what is actually deli- 
ver'd, the Donation thereof is good and 
valid, unleſs it be done in fraud of the 
Law, or of Cuſtom, beyond the bounds 
of what one may give away in proſpect 
Sn TE | 

It may likewiſe be remarked concern- 
ing that Uſage of the Reman Law as to 
Donations in proſpe& of Death, that 
they reckoned in the number of ſuch 
Donations the other ways by which it 
may happen that one has ſomething be- 
cauſe of the Death of another, Which 


Vo I. II. 


they called mortis cauſa capio; as if A 
Father gave ſomething becauſe of the 
Death of his Son. It would be needleſs 
to inſtance in more Examples of this 
kind, there. being nothing in this mat- 
ter that deſerves our Obſervation. 7. J. 
8. 12. 18. & 21. F de mort. cauſa donat. & 
capion. 


II. 


There is this Difference between a 2. Where- 

Codicil and a Donation in proſpect of i» Pena: 
Death, that the Name of Codicil is gi- ö * 
ven indifferently to all Acts which con- of «4 wo 
tain the ſeveral Diſpoſitions which one and Codi- 
may make in the proſpect of Death beſides ci do 4. 
that of the Inſtitution of an Executor, 4% 44 
whatever number there be of the ſaid fen diff 7 
Diſpoſitions, and of what nature ſo - 
ver they may be; but by a Donation in 
proſpect of Death is properly underſtood, 
only one ſingle particular Diſpoſition. 
Thus he who beſides making à Teſta- 
ment and Codicils, if he had a mind to 
make any, or without making either 
Teſtament or Codicil, had a mind to 
diſpoſe of a Sum of Money, or other 
thing, in favour of ſome Perſon, might 
give to the A& or Writing that 
ſhould contain the ſaid Diſpoſition, the 
Name of Donation, becauſe of Death, 
which one does not give to the other 
Acts which contain ſeveral Diſpoſitions : 
But he. might likewiſe give to this Diſ- 
poſition the Name of Codicil. Thus, 
it is the ſame thing for a Donation in 
proſpect of Death, whether it be ex- 
preſſed under this Name in a Writing 
made expreſsly for that purpoſe, or 
whether it be contained! in a Codicil, 
either under the Name of Legacy, or 
under that of Donation 6. 

b See the ſixth Article of this Section, end the 
third Article of the firſt Seftion of Legacies, and 
the Texts cited on them. As to this whole Article, 
the Reader may conſult the Preamble of this 


Section. 
III. 


Donations made in proſpect of Death 3- Fe- 
being of the ſame Nature with Codicils, aa 4 
the ſame Formalities ought to be ob- „ e 
ſerved in them: And as five Witneſſes account of 
are required to a Codicil, the ſame Death. 


number is likewiſe neceſſary to a Dona- 


in proſpect of Death c. 


c See the Text cited on the 10th Article of the 
firſt Section of Codicils, and the Remark there made 


upon it, 


Quinque teſtibus præſentibus. JI. alt. C. de donat. 
cauſ. mort. 
IV. 


The ſame Perſons who may or may 4. Who 


not make Teſtaments or Codicils, may 74y make 
alſo Donations 
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Donation alſo, or may not make Donations be- 
if proſper cauſe of Death. For the ſame Capaci- 
ty is required for this ſort of Diſpoſi- 

tions as for the two others d. 


4 See the ſitond Section of Tefthimaits. 


V. 
5 The We ought to apply to the Acts or Wri- 
Rules of tings which contain Donations made in 
Cedicil: . proſpect of Death, the other Rules 
4 1 which relate to Codicils, as they may 
| And it will be eaſy 


made in agree with them. 
proſpect of to diſcern thoſe Rules, without repeating 
Death. them in this Place e. 
e See the two preceding Section. 

VI. | 
3 As to what concerns the Nature of 
abi ths Donations «made in proſpe& of Death, 
Rules of it being the ſame with that of Lega- 


Legacies, cies , they have alſo the ſame Rules, 
which ſhall be explained in the follow- 


ing Title. 
Mortis cauſa donationes ad exemplum legato” 
rum redactæ ſunt per omnia. 5. 1, inſt. de donat. 


V. J. alt. C. de donat. cauſ. mort. 


TIES 
Of LEGACIES. 


Egacies are particular Diſpoſi- 
ALI Tl on Rockers of Death, 
CUR which diſtinguiſh the Legatees 
from the Heir or Executor, in that the 
Legatees ſucceed only to that which is 
taken off from the Inheritance to be gi- 
ven to them, and that they are as it 
were particular Succeſſors; whereas the 
Heir or Executor is univerſal Succeſſor 
to the whole Maſs of the Goods. 

There is likewiſe this Difference be- 
tween Legatees and Executors, that an 
Executor cannot be made but by a 
Teſtament, whereas Legatees may be 
made not only by a Teſtament, but alſo 
by a Codicil. And it is the ſame thing 
for the Legacies, whether they be con- 
tained in one or other;of thefe two ſorts 
of Diſpoſitions, which are diſtinguiſh'd 
with regard to Legacies only in this, that 
the Legacies left by a Teſtament are due 
from the Executor, and thoſe left in a 
Codicil, without a Teſtament, are due 
from the Heir at Law, or next of kin. 

It is neceſſary alſo to remark here, as 
we have done in other Places, that in the 
Cuſtoms of France if a Teſtator inſtitutes 
any other Perſon for his Heir or Executor 


Go 
1 i 5. 
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beſides him who has a right to ſucceed 
by Law, if there were no Teſtament, 
they do not give him the Name of Heir, 
but only that of univerſal Legatee. For 
altho he ſucceeds to all the Goods, and 
to all the Rights which the Teſtator has 
power to diſpoſe of ; yet the Cuſtoms 
give the Name of Heir only to the 
Heir of Blood, to whom they appro- 
priate the Goods which they do not al- 
low the Teſtator to diſpoſe of : And 
this Legatee is diſtinguiſhed from par- 
ticular Legatees by this Quality of uni- 
verſal Legatee. Thus the Diſpoſition 
made in his favour is not called the In- 
heritance, even altho it ſhould com- 
prehend all the Effects of the Teſtator, 
if he had none but what he had power 
to diſpoſe of ; but it is only called an 
univerſal Legacy. 

Seeing there are ſome Matters which 
are common both to Legacies, and to 
the Inſtitution of an Heir or Executor, 
and that it was neceſſary to explain 
them under the Title of Teſtaments, 
we ſhall not repeat here what has been 
already explained of theſe Matters, as 
that which concerns the Rules of the 
Interpretation of the Diſpoſitious of the 
Teſtator, thoſe relating to Conditions, 
Deſcriptions, and other Manners which 
may diverſify the faid Diſpoſitions, the 
Rules concerning the Right of Accre- 
tion, of Tranſmiſſion, and others which 
have been explained under the Title of 
Teſtaments. Neither ſhall we fay any 
thing here of the Formalities neceſſary 
to Legacies, this Matter having been 
explained in the ſame Title of Teſta- 
ments, and in that of Codicils, which 
are the Diſpoſitions by which Le- 

acies are given. And in general the 
— ought to ly to Legacies all 
the Rules explained in thoſe other Ti- 
tles, according as they are capable of 
being applied thereto. And under this 
Title we ſhall treat of the Rules which 
are peculiar to the Matter of Legacies. 

It is further to be remarked, that un- 
der the Name of Legacy, it is neceſſary 
to comprehend that kind of Diſpoſitions 
on account of Death which are called 
particular Fiduciary Bequeſts, diſtin- 
gui ſhed from Legacies in the antient 
Roman Law both by their Name and 
their Nature, but confounded with one 
another by the latter Laws, which have 
given to the ſaid Fiduciary Bequeſts the 
Nature of Legacies, and have made 
theſe two forts of Diſpoſitions equal in 
every thing a. But becauſe there is in 


a Per omnia exæquata ſunt legata fideicommiſſis. 
J. 1. F. de legat. 1. 18 


reality 


reality ſome Difference between Lega- 
cies and particular Fiduciary Bequeſts, 
and that we ſhall be obliged to SE uſe 
of this Word of Fiduciary Bequeſt, and 
to quote Laws in which it is men- 
tioned; it is neceſlary not only to in- 
form the Reader thereof, bat to explain 
here on this Subje& that which ought 
to precede the Rules, in order to make 
them rightly underſtood. 

A Fiduciary Bequeſt is a Diſpoſition 


by which the Teſtator prays his Heir 


or Executor to deliver to ſome Perſon 
either the Whole Succeſſion, or a part 
thereof, or ſomething in particular. 


The firſt Uſe of Fiduciary Bequeſts was 


ſuch, that it depended wholly on the 
Heir or Executor, either to comply 


with this Requeſt of the Teſtator's, or 


not to comply with it, as he thought fit : 
and it was from thence that the Latin 
Word Hdeicommiſſum came, becauſe it 
was committed or remitted to the Faith 
and Integrity of the Heir or Executor ; 
but afterwards the Heirs or Executors 
were compelled by Law to execute 
theſe ſorts of Diſpoſitions b. 

The Fiduciary Bequeſts of the whole 
Inheritance, or of a part of it, are a 
Matter which ſhall be explained under 
the third Title of the fifth Book. And as 
for particular Fiduciary Bequeſts, altho, 
as has been juſt now remarked, they have 
been made like unto Legacies, yet it 1s 
neceſſary to diſtinguiſh in theſe Fidu- 
ciary Bequeſts two ſorts of Rules: Thoſe 
which are common to them and to Le- 
gacies, which ſhall be explained under 
this Title: And ſome others that are 
peculiar to them, whichſhall be explain'd 
in the ſecond Section of the third Title 
of the fifth Book. 

It is neceflary finally to remark on 
the ſubject Matter of this Title, that 
Donations made in proſpect of Death 
being diſtinguiſhed from Legacies only 
by Name, as has been remarked in the 
third Section of the preceding Title; 
we muſt apply to thoſe Donations the 
Rules which ſhall be explain'd under 
this Title. Thus the Reader mult re- 
member that what ſhall be here ſaid on- 
ly of Legacies, ought likewiſe to be un- 
derſtood of Fiduciary Bequeſts, and of 
Donations becauſe of Death, unleſs there 
be ſome Difference which it will be ea- 
ſy to diſcern. 

It is not needful to explain here the 
different kinds of Legacies which had 
been in uſe in the Roman Law. For al- 
tho this Knowledge might be of uſe 


for the right underſtanding of the Texts 
of ſome Laws, Juſtinian having con- 
founded all theſe ſorts of Legacies to- 
gether, giving to them all the ſame Na- 
ture and the ſame Effect c, yet the Ex- 
planation of this Diſtinction would be 
uſeleſs. However we may take notice 
of one way of bequeathing, which had 
been rejected by the antient Law, and 
which Juſtinian has allowed, and which 
with us might either be approved or re- 
jected, according to the Circumſtances. 


It was that Manner of bequeathing which 


they called by the way of Puniſhment 
Penz nomine d, when the Teſtator ordain- 
ed or forbad ſomething to his Heir. or 
Executor, or impoſed ſome Condition on 
him, adding thereto a Penalty either of 


doing or giving ſomething, in caſe he 


ſhonld fail to execute the Will of the 
Teſtator. Thus by our Uſage a Teſta- 
tor might legally order the Payment of 
a Legacy at ſuch a time, and impoſe the 
Payment of Intereſt, as a Puniſhment 
for his delay to make Payment. + Thus 
a Teſtator might require his Heir or Ex- 


ecutor to take into Partnerſhip with him 


in his Commerce a Perſon to whom he 
had a mind to procure that Advantage; 
adding, that in caſe his ſaid Heir or Ex- 
ecutor would not receive ſuch a one for 


his Partner, he ſhould give him a cer- 


tain Sum of Money. But our Uſage 
would not approve of a Teſtator's en- 
joining his Heir or Executor to marry, 
or not to marry his Daughter to ſuch a 
one, or if he ſhould contravene his Or- 
der to give to ſuch a one the Sum of ſo 
much, And altho ſuch a Legacy ſeems 
to be approved by Juſtinian, contrary 
to the antient Law which condemned 
it e, yet it would ſeem to be an En- 
croachment on the Liberty of Mar- 
riage, and by that means be contra- 
trary to Decency and Good Manners. 


c S. 2. inſt, de legat. l. 1. C. comm. de legat. 

d S. ult. inſt, de leg. l. un. C. de his que 
pon. Non. 

e V, de 5. ult. 


88. 


Of the Nature of Legacies, and of 
particular Fiduciary Bequeſts. 


HE Remark which has been made 
in the Preamble of this Title on 
Fiduciary Bequeſts, explains the Reaſon 
why we add to the Title of this Section 


b V. tit. inſt. de fideicom. hared. & tit. de Int. particular Fiduciary Bequeſts. 


reb. per fideicom. relict. 
Vor, II. 
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1. Definition of a Legacy, | 
2, Definition of a patticular Fiduciary Be- 


3. DLogacies, particular Fiduciary Bequeſts, 
and Donations becauſe of Death, are all 
f the ſame Nature. - F 
4. Whtrein confiſts the Validity of theſe 
5+ Their Nature, and the Formalities to be 
obſerved in them. | ry, 
6. Eſſentiul Characters of theſe Diſpoſitions. 
7. A Teſtator may burden the Legatees with 
\ » Legacies to other Perſons. 
8. A thing left to ſeveral Per ſons is divided 
equally among them. 
9. A Legatee of ſeveral Legacies cannot re- 
ſtrain himſelf to thoſe that are without 
ro. Legacies are only due after all the Debts 


are paid. 


1. Defini- A Legacy is a particular Diſpoſition 
tion of a becauſe of Death in favour of ſome Per- 
Legacy. fon, either by aTeſtament or Codicil a. 


8 Legatum eſt donatio teſtamento relicta. J. 36. 
F. de legat. 2» 

Legatum eft donatio quædam I defuncto relicta, 
ab hærede præſtanda. 5. 1. inſfit. de legat. 

Legatum eſt delibatio hæreditatis, qua teſtator ex 
eo quod univerſum hæredis foret, alicui quid colla- 
tum velit. J. 116. ff. de legat. 1. 


II. 
2. Defni- A particular Fiduciary Bequeſt is 2 
tion of 4a Diſpolition by which the Executor or 
particular 4 Legatee is intreated to reſtore, or to 


ove bg give to a third Perſon a certain thing 6. 
b Poteſt quis etiam ſingulas res per fideicommiſſum 
relinquere : veluti fundum, argentum, hominem, 
veſtem, & pecuniam numeratam. Et vel ipſum 


hezredem rogare ut alioui reſtituat, vel legatarium. 
inſt. de ſing. reb. per fideicom, relift. 


III. 


3. Lega · It is the ſame thing for the Validity 
cies, parti- of the Diſpoſitions of a Teſtator, whe- 
cular Fi. ther he expreſs himſelf in relation there- 


bar | ro in the Words of à Legacy, or of 
and Do- à Fiduciary. Bequeſt, or Donation be- 


nations cauſe of Death; for all theſe ſorts of 
becauſe of Diſpoſitions have the ſame Nature and 


all 155 the ſame. Uſe c: And whether the Teſta- 


ſame Na- tor expreſs himſelf in Terms of Intrea- 
ture. ty to his Executor, or that he com- 
mands him, or that without addreſſing 


c Per omnia exxquata ſunt legata fideicommiſſis. 
J. 1. F. de legat. 1. 

Et fideicommiſſum, & mortis cauſa donatio ap- 
pellatione legati continetur. J. $9, F. de legat. 3. 

Mortis cauſa donatienes ad exemplum tegatorum 
redactæ ſunt per omnia. 5. 1. inſtit. de donat. 
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himſelf to the Executor, he explains his 


Will, che Executor will be bound to ex- 


cute it d. And it is the ſame thing if it 
is a Legatee whom the Teſtator re- 
quires or intreats to give or remit 
a Sum of Money, or any other thing to 
a third Perſon e oO 

d Omne verbum ſignificans teftatoris legitimum 
ſenſum legate vel fideicommittere volentis, utile at- 
que validum eſt ſive directis verbis, quale eft, jubeo, 
forte, five precariis utatur teſtator, quale eſt rogo, 
volo, mando, fideicommitto, l. 2. C. com. de legat. 

Et hæc. diſpoſuimus non tantum fi ab hærede 
fuerit legatum derelictum vel fideicommiſſum, ſed & 
ſi à legatario, vel fideicommiſſario, vel alia perſona 
quam grayare fideicommiſſo poſſumus, fideicommiſ- 
ſum cuidam relinquatur. I. 1. C. comm. de leg. 
See the ſeventh Article, 110 


IV. 


The Validity of Legacies, of Fidu- 4. re- 
ciary Bequeſts, and of Donations on ac- tm. | 
count of Death, implies two things, the 250 theſe 
Quality of the Diſpoſition, which is Di/poſe- 
that wherein their Nature does conſiſt, ien. 
and the Formalities of the Acts which 
contain them, whether they be Teſta- 
ments, Codicils, or Donations . 


f See the following Article, 


V. 


The Quality of theſe Diſpoſitions 5. Their 
which conſtitutes their Nature, conſiſts N4#re, 
in the eſſential Characters which the 1 
Laws preſcribe, and on which it de- 15s 70 be 
pends whether they have their Effect, or ober ved 
whether they be null. And the Forma- n them. 
lities reſpect the Acts or Writings which 
contain theſe Diſpoſitions, and which 
are the Proof of their Verity; which 
is held to be well eſtabliſhed when the 
ſaid Acts are according to the Form re- 
gulared by Law. Theſe Formalities 
have been explained in their proper 
Places g. And as for the Nature and 
Characters of theſe Diſpoſitions, we 
muſt join to what has been ſaid of that 
Matter in the three firſt Articles, all 
the Rules of this Title, and of the pre- 
ceding Titles, in ſo far as we can judge 
they have any relation to them. 

g See the third Section of Teſtaments, the firſt 
Section of Codicils, and the third Article of the 
third Seftion of the ſame Title. 


VI. 


It is eſſential to the Validity of theſe 6. Eſen- 
three ſorts of Diſpoſitions, that the Per- 4 C. 
ſons who make them have the power to Te 
do it; that thoſe in favour of whom poſitions. 

they are made be not incapable of them; 


and that the things which are diſpoſed 


of be ſuch as may be diſpoſed of. Theſe 


three 


Dd 


ww, «a 1 


10. 

cles. 
only 
after 
the 1 


are þ 


three Characters ſhall be the ſubject Mat- 
ter of the two following Sections, Where 
we muſt uuderſtand what ſhall be ſaid 
only of Legacies; as if it had been al- 
ſo expreſſed of Fiduciary Bequeſts, and 
of Donations becauſe of Death h. 


h See the two following Sections. 


VII. 


95. A Teſ- A Teſtator may burden with a Le- 
rater may Bacy, ora Fiduciary Bequeit, not only 
parlor his Executor, but likewiſe a Legatee, 
with Le- AS has been ſaid in the third Article. 
gacies to And if he had made a Teſtament, or 4 
other Per- Codicil, or a Donation becauſe 
* Death, he might burden by new Diſpo- 
ſitions thoſe to whom he had given 
ſomething by former ones, which ha- 
ving been made only in proſpect of 
Death, may ſuffer this Diminution . 


f i Eorum, quibus mortis cauſa 22 eſt, fi- 
eicommitti uo tempore poteſt, IL. 77. f. 1. 
F. de legat. 5 See the 15 of 2 Texts cited on 
the third Article. 

We have added in the Article, that the Ieſlator 
may charge with Legacies thoſe to whom he has gi- 
ven ſomething by preceding Diſpoſitions made m 
proſpett of Death; for he could not impoſe new 
Burdens on thoſe to whom he had made ſimple Do- 
nations, that were to have their Effect in his Liſe- 
iime. 


VIII. 


8. Athing If one and the ſame thing is be- 
left ro ſe- queathed to two or more Perſons, with- 
veral Per- gut diſt inction of Portions, it will be 


POS equally divided among them, ſhare and 


qually a- ſhare alike /. 


mong In legato pluribus relicto, ſi partes adjectæ non 
them. ſunt, æquæ ſervantur. I. 19. &. wlr. f; de leg. 1. 
IX. 


9. Ale. As one may bequeath one and the 
garee of ſame thing to ſeveral Perſons, ſo one 
2 may leave to one Perſon different Lega- 
cannot re- Cies, either without a Charge or with a 
frrain him- Charge: And the Legatee may accept 
ſelf ro thoſe which he ſhall think fit, and re- 
mT je& the others; unleſs it be that thoſe 
ove Bur. Which he refuſes would oblige him to 
den. ſome Charge. For in this Caſe he could 

not divide the Legacies, and by accept- 

ing one, he would be liable to the 


Charges of the others m. 
m Duobus legatis relictis, unum quidem re pudia- 


re, alterum vero amplecti poſſe, reſpondetur. Sed 
ſi unum ex legatis onus habet & hoc repellatur, non 


idem dicendum eſt. J. 5. d. l. 5. 1. ff. de leg. 2. 


X. 


10. Zeta · We may add as a laſt Rule of the Na- 
ae ture of Legacies, and of other Diſpoſi- 
2 % tions on account of Death, that ſince Teſ- 


the Debts tators can diſpoſe only of their Goods, 
are paid. | | 


the Debts owing by the Teſtator, even 
thoſe that are the leaſt favourable, are 
preferred before all his Diſpoſitions of 
what kind ſoever they be 2. 

„ Sicuti legata non debentur, niſi deduQto are 
alieno aliquid ſuperſit, nec mortis cauſa donationes 
debebuntur, ſed infirmantur per æs alienum. Quare 
fi immodicum xs alienum interveniat, ex re mortis 


cauſa ſibi donata nihil aliquis conſequitur. J. 66, S. 1. 


F de leg. Falc. 


þ WY 


SECT. I. 
Who may give Legacies, and who may 


receive them, 


E muſt underſtand what ſhall be 
ſaid of Legacies hereafter, in 
the Senſe which comprehends particular 
Fiduetary Bequeſts, and Donations be- 
cauſe of Death, as has been already ſuf- 
ficiently remarked; and it is for Brevi- 
vity's ſake we infert here only the Word 
Legacy. 


The CONTENTS. 


1. Who may give Legacies. 
2. At what time are we to confider the Ca- 
Pacity or Incapacity of the Perſon who 
leaves the Legacy. | 

3. Who may receive Legacies. 

4. Perſons unworthy of Legacies. 

5. he ſame: 

6. Particular Rules concerning Perſons who 
may receive Legacies« | 

7. One may bequeath Alimony to a Perſon 
incapable of other Legacies. 

8. The Teſtator may leave a Legacy to his 
Executor. 

9. A Legacy left to tuo Executors how to 
be divided- 

10. The Teftamentary Heir, who is alſo a Le- 
gatee, may keep to his Legacy, and re- 
nounce the Inheritance. 

11. One may leave a Legacy to unknown Per- 
ſons, and in what Senſe. 

12. A Legacy to oneof many Perſons. 

13. A Legacy to a Town, or other Corpo- 
ration. 


.f 


149 


The ſame Perſons who may make a 1. Who 


Teſtament, may give Legacies. Thus, 
to know if a Perſon may give a Lega- 
cy, we muſt examine if he is not under 
ſome of the Incapacities which hinder 
a Man from making a Teſtament, and 
which have been explained in their pro- 
per Place a. | | 
a Ste the ad Section of Teſftaments. 


II. 


may give 
Legacies. 
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2. At what 
time are 
Wwe to con- 
conſider 
the Capa- 
city or In- 


th: Perſon 
who leaves 


„ * 
0 
it 
} 
7 * 
1 
1 
fo » 
* 
* 
% 4] 
bo 5 
we 
£11" $ 
;: | 
7 Þ 
$4 
. 
K. 
1 | 
AF) 
*4 4 2 
429 
1 
7 fry 
ext 
181 
1 4 
TE 
97 
. * 
Br} 
5 # 
15 « 
. 
1 
is FS. 
7 
4 
N. : 
v7 i423 
4 v * 
- 
S 2 . 
1 vi 
4 1 
| * 
1797 
rs * 
od 4 
* -- 
4 
\ * 
5 I . 
q 12 
ny / + * 
o 48 
. fs bt + 
+ * * 
— 1 
* 8 
DON * 
2. & * J . 
+ +1 71s 
1 15 1 1 
3* I 
4 i : 
Lo LT 
1 n „ 
I 1 
4 * 1 
45 1 
4 
H \ 7 
N i . 
F * 3 bo 9 
4 L p 
v3 * 1 4 Z % 
4 * 
1 the Legacy. 
- 355 ES 
+4 53) + * 
„ eo 
17 : 
. 437 
i * * | 
1 x5 l 
1 * 21 
1 we 
3 1 Ja 
- 4; Ii :Z 
4 - Tal 
nn 
4 * # 
** ws 7% * 
. b 1 
—_ 
7 » 7 
37% _— 
it ”_—_ 
S + . 
"+3 ”. : 4 * 
af + 
„ + 
p 1 My 
LiF . 
q +1 X. . 
. Who 
| „ 3. 
* 1 
15 44 
1 may re- 
17 q 5 
Ti b4 3 0 
1 + 3 
„ x "1 
Fi: * © * « 
8 gacies 
. * 
| | $* þ 7 N 
3 EE 
Lo * \ 
\ F — 
ET 
{ N 
. 24 - £8 
\ i 
; 5 x -Y 
— = 
4! 14 
1 = 
* + 1 
a 
l : 7 
Þ þ yd 
„ 2 
s 4 
1 8 
3 
17 a7 N 
4 + 4 * 
r : ” 
3 1 
14 1 
r 
C - $4 wu 
1 F 3s 
1 the 
K 4 Ty 
WY 9 
Iz \ , 1 Fad 3 
1 4 
1 - #7 
43 . 
1 
5 
5 
iS 
] 4. Perſons 
$5 
F 4 
14 
11! 
1 
3 
3 
7 
, 
ws os 
1 o 4 4 
£24 
by 7 = 
- "3 
F 118 
i \ $534 
L - 
tt, $i: 
2B 1% 
=; \ $34 
WRC 1 £% 
4 "PB 
"x + 
| 5 
| © 
G : "TY 
* 7 
2 4 $ 
\ | $-4 
=: ; 1 
: : 
10 1 . 
1 : + 
114 15 
1 
14 * 
1 
i 4 
; * 
bs 10 
F 'D 
1 4 
1 ES, 
4 * 
1 1 [1 | 
- : . 
$4 $i + 
F 7 Fr! 
47 : ; f 1 N 
4 2 ' "hl | 
47 2 
| i. 1 i 
14 1 
7 w 
"204 FW. 
l 1 
1 
13 1 
} | * 
__ 
PM 3:8 
4 f I 
me 4 . l 
* "y 
1 * ; 
+» je 
© '1 
G \ 74 
| v * 
144 
4 1 
py 4 
; 14 
13 £4 
G ; 51 1 
f 5 
9 4 1 
12 + 
G | 
IF 1 
1 
172 ". 
14 FH 
© "-Y : fl 
x F+ 
. . 
* 
? + 
_ * . 1 1 
ac 
E'% £1 
Rs | 11 
1 54 
i « 1 
1 5 5 
we. The 
EY 
# 5 * } 4 4 * 
15 4. 
+ | ame 
'- 8. 8 75 - 
\ 
Y 1 5 
4 G « 42 
] i | 4 
We 
2 i * ; 
* . 74 
1 1 
q 3 
11 
1 . 
HF, 
. 
Bolt. 
: > 
349 
: Tal 
1 
34 
25 
ws 


capacity of, 


* 
1 , 
ö 1 + bs 1 * - 


Seeing the Rules, touching the Inca- 

acity of bequeathing are the ſame 
with thoſe of the Incapacity of making 
a Will, the Rules concerning the time 
when we are to conſider the Incapacity 
of the Perſon who diſpoſes, are the ſame 
with reſpe& to Legacies, as with re- 
ſpe& to the Inſtitution of an Executor, 
and they are explained in the. ſame 
I TY T0 

þ See the 14th Article, and thoſe that follow, 
of the ad Section of Teftaments. 


III. 


All Perſons whe are capable of being 
named Executors of a Will, are alſo ca- 
pable of receiving Legacies ; and it is 
only ſuch as are capable. of being Exe- 
cutors that are capable of being Lega- 
tees. Thus, in order to know who 
thoſe Perſons are, we need only tocon- 
ſult the Rules which are ſet down in their 


proper Place c. | 


c See the ſame 2d Section of Ieſtaments. 


IV. 


We muſt not rank in the number of Per- 
ſons incapable of -Legacies thoſe who 
render themſelves unworthy of them. 
Thus, for example, a Legatee who by 
colluſion with the next of kin, or ont of 
ſome other Motive, ſhould conceal the 
Teſtament in'which he had a Legacy left 
him, would render himſelf unworthy of 
it d. And every Legatee in whom ſhould 
be found any one of the Cauſes which 
render the Heir or Executor unworthy 
of the Inheritance, and which have 
been explained in their Place, would be 
alſo unworthy of the Legacy e, 

4 Si legatarius vel fideicommiſſarius, celayerit 
teſtamentum, & poſtea hoc in lucem emerſerit, an 
poſſet legatum ſibi relictum is qui celaverit ex eo 
teſtamento vindicare dubitabatur, quod omnino inhi- 
bendum eſſe cenſemus, ut non accipiat fructum ſua 
calliditatis, qui voluit hæredem hæreditate ſua de- 
fraudare. Sed hujuſmodi legatum illi quidem aufe- 
ratur. Maneat autem quaſi pro non ſeripto apud ha- 
redem: ut qui alii nocendum eſſe exiſtima vit, ipſe 


ſuam ſentiat jacturam. 1. 25. C. de legat. 5 
e See the 3d Section of Heirs and Executors in 


general. 
V. 


We muſt not reckon among the Per- 


- ſons unworthy of Legacies, him who 
being next of kin, had impugned as 


null the Teſtament which contained a 
Legacy in his favour, For altho the 
Teſtament were confirmed againſt his 
Pretenſion, yet ſeeing it did not any 
ways injure the 1 of the De- 


ceaſed, and that he only exerciſed a 
Right which he ought not to be depri- 
ved of 'by' this Legacy, nothing could 
be imputed to him that ſhould render 
him unworthy of the Legacy. But if 
this Legatee, after having received his 
Legacy, ſhould impeach the Will as be- 
ing forged, pretending that the Execu- 
tor had made it, and the Will ſhould be 
confirmed by Sentence, he would loſe 
the Legacy becauſe of the Injury he had 
done to.this Executor. But if the Le- 
gatee who is next of kin, having re- 
ceived the Legacy left him, ſhould after- 
wards attempt to annul the Teſtament 
becauſe of ſome Flaw therein, which 
ought to have this effect, ſuch as the 
Incapacity of the Perſon inſtituted Heir 
or Executor, his Action would be re- 
ceived, and it would be no bar to 
him that he had approved the Teſta- 
ment by receiving his Legacy. And 
in general when the Queſtion 1s, whe- 
ther a Legatee who receives his Legacy 
loſes the Right which he may have to 
the Inheritance ; it is by the Circum- 
ſtances of his Perſon, of his Condition, 
of his Age, and others, that it ought 
to be decided . 


F Ille qui non jure factum (teſtamentum) con- 
tendir, nec obtinuit, non repellitur ab eo quod me- 
ruit, Ergo qui legatum ſecutus, poſtea falſum dixit 
amittere debebit quod conſecutus eſt. De eo vero 
qui legatum accepit, ſi neget jure factum efle teſta- 
mentum, Divus Pius ita reſcripſit: Cognati Sophro- 
nis licet ab herede inſtituto acceperant legata, tamen 
ſi is ejus conditionis fuerit viſus, ut obtinere hæredi- 
ratem non poſſit, & jure inteſtati ad eos cognatos per- 
rinet, petere hereditatem ipſo jure poterunt. Pro- 
hibendi autem ſint an non, ex cujuſque perſona, 
conditione, ætate, cognita cauſa a judice conſtituen- 
dum exit. J. 7. S. 1. ff. de his que ut ind. auf. See 
the ſecond and following Articles of the third Sec- 
tion of an undutiful Teſtament. 


VI. 


Altho for underſtanding who the 6. Parti- 
Perſons are to whom Legacies may be 447 Rules 
left, it be ſufficient ro know, that Wo- de bis 
ever 1s not incapable of being Heir or 2 4 
Executor may be a Legatee ; yet there receive Le- 
are in relation to this Subject ſome par- gacies- 
ticular Rules, which it is neceſſary to 
diſtinguiſh from this general Rule, ei- 
ther becauſe they are Exceptions to it, 
or for other Conſiderations, which one 
will be able to judge of by the Rules 
which follow g. 


g See the following Articles, 


VII. 


The Incapacity of inheriting or re- 7. One 


ceiving a Benefit by ſome Diſpoſition 2. 


made in proſpect of Death, does not { 


comprehend Legacies of Alimony. For , p:r/ 1 


the 
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incapable 


Of Legacies, 


the ſame being of an abſolute Neceſſity 


ef other Ten to whoſoever lives, it is but equitable 


gacies. 


8. The 
Teſtat or 
may leave 
a Legacy 
to his 
Executors. 


9. A Le- 
gacy left 
fo two 
Executors, 
how to be 
divided. 


that all Perſons whatſoever ſhould be ca- 
able of receiving it. Thus one may 
queath Alimony even to thoſe who 
are under Sentence of Death, or con- 
demned to other Puniſhments which 
imply Civil Death: And whilſt they 
continue in Life, = may enjoy a Le- 
gacy limited to this Uſe þ. 
Si in metallum damnato quid extra cauſam ali - 
mentorum relictum fuerit, pro non ſeripto eſt, nec 


ad fiſcum pertinet. Nam pœnæ ſervus eſt, non 
Cæſaris. Et ita Divus Pius reſcripſit. J. 3. . de his 


que pro non ſcript, 
The ſame Motives which make a Legacy of Ali- 


mony to 4 Perſon condemned to Death, or to any other 
Puniſhment which implies Civil Death, to ſubſiſt, 
ſeem to juſtify the like Legacy in favour of an 
Alien who ſhould ſtand in need of this Relief : 
And his Incapacity of inheriting ought not to exclude 
him from the benefit of a Legacy of this nature. 


VIII. 


A Teſtator may leave a Legacy not on- 
ly to other Perſons beſides his Executors, 
but even to the Executors themſelves, 
if they be more in Number than one; 
for one Executor alone having all the 
Goods of the Inheritance, he cannot 
owe himſelf a Legacy. Thus, where 
there are two or more Executors, the 
Teſtator may bequeath either to any one 


of them alone, or to every one of them, 


what he thinks fit, and diſtinguiſh them 
by particular Diſpoſitions of certain 
Things :. 

i Si uni ex hæredibus ſuerit legatum, hoc deberi 


ei officio judicis familiæ erciſcundz manifeſtum eſt. 
I. 17. §. 2. F. de leg. 1. 


IX. , 


If a Teſtator had left a Legacy in 
common to two of his Executors or 
Teſtamentary Heirs, they would ſhare 
it by equal Portions, altho their Por- 
tions in the Inheritance were unequal, 
unleſs the Teſtator had diſtinguiſhed the 
Portions of the Legacy, in the ſame 
manner as thoſe of the Inheritance. But 
not having done it, their Condition, 
altho different in reſpect of the Inheri- 
tance, is the ſame in the Legacy 7. 


1 Si ex pluribus hæredibus ex diſparibus partibus 


inſtitutis, duobus eadem res legata ſit: hæredes, 


to. The 
teſtamen- 
tary Heir, 
who is alſo 
a Legatee, 
may keep 


non pro hæreditaria portione, ſed pro virili id lega- 


tum habere debent. l. 67. 5. Id F. de leg. I, 
X. 


If the Teſtamentary Heir, who is 
likewiſe a Legatee, renounces the Inhe- 
ritance, -he will not be for that depriv'd 
of his Legacy. For it was free for 
him to abſtain from one of the two Fa- 


Tit. 2, Sect. 2. 


vours, and to keep to the other . And“ 


if it was a Son that was inſtituted Heir 


in part, and named a Legatee by the he Inberi 
Teſtament of his Father, he might like- ance. 


Wile keep to the Legacy, without being 
charged with contravening the Will of 
the Teſtator his Father; ſince he might 
very decently excuſe himſelf from med- 
ling in the Affairs of the Inheritance, 
and leave it to thoſe who were called to 
the Succeſſion with him u. 


m Sed & fi abſtinuerit ſe hæreditate, conſequi eum 
hoc legatum poſſe conſtat. /. 17. $. 2. U. de leg. 1. 

» Filio pater quem in poteſtate retinuit, hæredi 
pro parte inſtituto, legatum quoque relinquit ; du- 
riſſima ſententia eſt exiſtimantium denegandam ei 
legati petitionem, ſi patris abſtinuerit hæreditate, 
non enim impugnatur judicium ab eo qui juſtis ra- 
tionſbus noluit negotiis hæreditariis implicari, l. 87. 
cod. I. 12. C. de leg. 


XI. 
A Teſtator may leave a Legacy to a 


Perſon unknown, and even uncertain, 
1 that ſome Circumſtances mar 


us Intention, and the Motive that in- known 
duced him to it, by which we may Pe 
come at the knowledge of the Perſon © 
to whom he has left the Legacy. Thus, %. 


for example, if a Teſtator had be 
queathed a Sum of Money to a Perſon 
who ſhould do ſuch a Piece of Service 
either to himſelf, or ſome one of his 
Children, or of his Friends ; he who 
ſhould happen to be the Perſon who 
rendered this Service, would be the Le- 
gatee, altho the Teſtator had dicd 
without knowing who had done him 
that good Office o. 


0 Quidam relegatus facto teſtamento, poſt hære- 
dis inſtitutionem, & poſt legata quibuſdam data, ita 
ſubjecit : Si quis ex haredibus, cæteriſve amicis, quo- 
rum hoc teſtamento mentionem habui, frve quis alius 
reſtitutionem mihi impetraverit ab imperatore, > 
ante deceſſero, quam et gratias agerem; volo dart 
et qui id egerit, a cateris heredibus aureos tot, U- 
nus ex his quos hæredes ſcripſerat impetravit ei re- 
ſtitutionem, & antequam id ſciret deceſſit. Cum 
de fideicommiſſo quæreretur, an deberetur, conſul- 
tus Julianus reſpondit deberi. Sed etiam fi non hæ- 
res vel legatarius, ſed alius ex amicis curavit eum re- 
ſtitui, & ei fideicommiſſum præſtari. l. 5. J. de 
reb, dub. 


XII. 


One may leave a Legacy to one Per- 12. 4 Le- 
ſon among many, as to one of the Chil- 5, | 
dren of a Son; or of a Relation, or of ,,, Pe 


a Stranger; whether the Teſtator ex- ſon: 


plain the Circumſtances which might 
diſtinguiſh this Legatee, or that he 
leaves the Choice of him to his Heir or 


Executor, or to ſome other Perſon. And 


in the firſt Caſe, if the Legatce is ſuf- 


ficiently diſtinguiſned, he alone will 


have the Legacy, or if he is not ſuffi- 
| ciently 
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162 The CIVIL LAW, &c. Boox IV. 


ciently diſtinguiſhed : all the Children 
will have their Share in it, But in the 
ſecond Caſe, he who. ſhall have been 
named by the Heir or Executor, or 
other Perſon, to whom the 'Teſtator 


had given the Power of naming, will be 


the Legatee. And if he who had the 
power of naming, dies without having 
named any one, the Legacy will belong 
either wholly to one Child alone, if 
there remains no more than one, or it 
will belong in common to thoſe who 
ſhall remain. Thus, altho the Legacy 
were deſtined only for one Child, yet 
none of them being diſtinguiſh'd from 
the others, it would go to them all p. 


p Si bares damnatus eſſet, decem uni ex libertis 
dare, & non conſtituerit cui daret ; hæres omnibus 
eadem decem ptæſtare cogendus eſt. J. 17. S. I. F. 


de leg. 2. v. l. 24. eod. : 
Si cum forte tres ex familia eſſent ejus qui (uni 


ex familia) fideicommiſſum reliquit eodem vel diſpa- 
ri gradu : ſatis erit uni ,reliquifſe: nam poſtquam 

ritum eſt yoluntati, cæteri conditione deficiunt, /. 
67. S. 2. ff. de legat. 2. i 761. 

Rogo fundum cum morieris reſtituas, ex libertis 
cui voles. Quod ad verba attinet, ipſius erit elec- 
tio. Nec petere quiſquam poterit, quamdiu præ- 
ferri alius poteſt. Defuncto eo, priuſquam eligat, 
petent omnes. Itaque eveniet, ut quod uni datum 
eſt, vivis pluribus unus petere non poſſit, ſed om- 
nes petant quod non omnibus datum eſt. Et ita 
demum petere poſſit unus, ſi ſolus moriente eo ſu- 


perſuit. d, l. 69. 5. 7. 


XIII. 


13. ALe- One may leave a Legacy to a Town, 
27 or other Corporation whatſoever, whe- 
077 or "=" . 
her Cor. ther Spiritual or Secular, and direct that 
poration, it be applied to ſome honeſt and lawful 
uſe, ſuch as for publick Buildings, for 
maintaining the Poor, or for other chari- 
table Uſes, or for the publick Good of 
the ſaid Society 3. And we mult conſider 
as a Legacy left to a Town: or other 
Corporation, that which is left to thoſe 
who compoſe the ſaid Body, as to the 
Inhabitants of ſuch a Town, or other 
Place, to the Canons of ſuch a Chap- 


ter, to the Monks of ſuch a Monaſtery r. 


But we muſt not reckon in the number of 
Corporations capable of Legacies, thoſe 
which are not duly eſtabliſhed and ap- 
proved. But if the Legacy were left 
perſonally to the particular Perſons who 
had 2 mind to form themſelves into a 


Society, that they might reap the Be- 


q Si quid relictum ſit civitatibus omne valet, five 
in diſtributionem relinquatur, ſive in opus, ſive 
in alimenta, vel in eruditionem puerorum, ſive quid 
aliud. J. 117. F. de leg. 1. 

Quod in alimenta ætatis puta infirmæ (ſenioribas, 
vel pueris, puelliſque) relictum fuerit, ad honorem 
civitatis pertinere reſpondetur. J. 122. cod. | 

r Civibus civitatis legatum vel fideicommiſſum 
_ Ciyitati relictum videtur. J. 2. fo de reb. 


nefir of the Legacy, either every one 
for himſelf in particular, or for the So- 
Society in general, when it ſhould be 
eſtabliſhed, the Legacy might ſubſiſt ac- 
cording to the Circumſtances s. 


s Cum Senatus temporibus Divi Marci iſeri 
collegiis legare: nulla dubitatio eſt, quod 2 
ri cui licet coire legatum ſit, debeatur. Cui autem 
non licet, fi legetur, non yalebit, niſi ſingulis lege- 
tur. Hi enim, non quaſi collegium, ſed quaſi 
certi homines admittentur ad legatum. J. 20. ff. de 
reb. dub. 


e ok 0 Os 
What things may be deviſed. 


2 to things that may be deviſed, 
(Ait is neceſſary to obſerve a Diſ- 
tinction of Legacies of two ſorts. One 
is of the Legacies of things of which 
the Property paſſes to the Legatee; and 
the other is of Legacies which do not 
convey to the Legatee the Property of 


any thing, but only an Enjoyment, or 


the Uſe and Profits of a thing for ſome 
time, or during his Life, ſuch as an Uſu- 
fruct, a Penſion, Alimony, or other 
Annuity. The Legacies of the firſt of 
theſe two kinds ſhall be explained in 


this and the following Section, and 
thoſe of the ſecond ſort ſhall be the 


ſubject Matter of the fifth Section. 
The CONTENTS. 


1. One may deviſe every thing that is in 
Commerce. | 

2. One cannot deviſe things that are publick 
or conſecrated. | 

3+ One may bequeath a thing belonging to 
another Per ſon, 

4. A Teſtator may bequeath a thing which he 
Rnows is not his own. 

5. The Legacy is null if the Teſtator thought 
that the thing he bequeathed was his own. 

6. Exception to the foregoing Rule. 

7. {f the thing belongs to theTeſtamentary Heir 
or Executor, it is indifferent whether the 
Teſtator knows, or is ignorant of this Fact. 

8. If the thing bequeathed belongs already 
to the Legatee, the Legacy is 72 5. 


9. If the Legatee has acquired by a lucrative 


Title what was bequeathed to him, the 
Legacy will be null. | 


10. A Legacy of the ſame Thing to the ſame 


Perſon by two Teftators. 

11, Two Legacies of one and the ſame Sum, 
are not two Legacies of the ſame thing. 
12. The Deviſe of a Land or Tenement in 
which the Teſtator has only a Share, is 

reduced to that Share. 
13. 4 
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13. A Legach to a Debtor of what he owes. 
14. The Legacy of what is due from one 
two'Per ſous who are indebted for the 
ame Sum, acquits only him to whom it 
is leſt. | 
15. The Legacy of a Delay of Payment to a 
Debtor, diſcharges him of the Intereſt for 
that time, | 
16. In-what: ſenſe the Father who is Guar- 
dian to. his Son may be diſcharged 
from giving an account of his Admini- 
ſtration. 
17. A Legacy of a thing laid in Pawn. 
18. One. may. bequeath things that are not in 
being. | 
19. 4 Legacy of a certain Quantity of 
Corn to be talen ont , a Crop, or out of a 
certain Place. | < 
20. An indefinite Legacy of: Moveables. 
21. The Legacy of a Thing ſpecified as be- 
longing to the Teſtator, is nul if the 
Thing is not found among his Goods. 
22. A Legacy of a thing indetermined in its 
kind, how it ought to be underſtood. 
23. A Legacy of a Work tobe done. 
24. An indefinite Deviſe of a Land or Te- 
nement is null if the Teſtator has none. 
J. 
1. One O NE may deviſe all ſorts of things, 
e Moveables or Immoveables, Rights, 
y . K 
thing that det vices, and things of any other 
is in Com- kind that are in Commerce, and that 
merce. may pals from the uſe of one Perſon to 
that of another a. 
a Corpora legari omnia & jura, & ſervitutes 
poſſunt. J. 41. . de legat. 1. See the following 
Article. 
II. 


2. One Since one can deviſe only what may 


cannot 4e- paſs to the Uſe of the Legatee, the 


work | 
ms egacy of a publick thing, or of a con- 


publict or ſecrated Place, would be without Effect, 

conſecra- and the Legatee would not ſo much as 

* have the Value of theſe ſorts of things, 
whether the Teſtator was ignorant of 
the Quality of the things, or knew it. 
And in this laſt Caſe ſuch a Diſpoſition 
would be the Act of a Madman. 


þ Campum martium, aut Forum Romanum, vel 

Adem ſacram legari non poſſe conſtat. Sed & ea 

prædia Cæſaris quæ in formam patrimonii redacta 

ſub procuratore patrimonii ſunt, ſi legentur, nec 

| #ſtimatio eorum debet præſtari. l 39. S. penult. & 

ult. ff. de legat. 1, Furioſi eſt talia legata teſta- 
mento adſcribere. dict. I. S. 8. in f. 

What is ſaid in this Article f a conſecrated Place 
is to be underſtood of holy, ſacred, or conſecrated 
Places that are ſet apart for publick uſe, ſuch as a 
Church or Church-Yard, For the Legacy of a 
Houſe in which there were a Chapel for the uſe of 
the ſaid Honſe, would comprehend the Chapel, in 
the ſame manner as the Legaty by an Eccleſiaſtick 
of his Silver Chapel, would take in the conſecrated 
Plate belonging to it. * 


Vo I. II. 


III. 


16 3 


Altho one cannot diſpoſe of what be- 3. One 


longs to others, yet a Teſtator may be- 
neath a thing which belongs to ano- 
therc. And ſuch a Legacy may have 


may be- 
queath a 
thing be- 
longing to 


its effect, or not have it, according to another 


the Rules which follow. 


c Non ſolum teſtatoris vel hæredis res, ſed etiam 
aliena legari poteſt. 5. 4. inft. de leg. . N 


J Altho it may ſeem ſomewhat 
ſtrange that one can bequeath a thing 
which he has no right to diſpoſe of, and 
eſpecially a thing which he knows to be 
another's, and that it does not ſeem 
poſſible that one in his right Senſes 
ſhould make ſuch a Diſpoſition; how- 
ever ſeeing a Teſtator may oblige his 
Heir or Executor to purchaſe an Eſtate 
for the uſe of a Legatee, this would be 
in effect to bequeath a thing that is a- 
nother's. Thus we muſt underſtand 
what ſhall be ſaid in the follow ing Ar- 
ticles, as meant of Diſpoſitions of this 
Quality, or ſuch that one may judge 
that the Peſtator did not intend to 
make a ridiculous Legacy of a Houſe, 
for inſtance, belonging to his Neigh- 
bour, without having any Circumſtance 
that may juſtify ſuch a Diſpoſition from 
the Imputation of Extravagance. For 
it ought to have ſome Foundation and 
ſome Motive that may agree with good 
Senſe, and render it juſt. 

It would ſeem that it is only in this 
Senſe that we are to underſtand; the 
Rules which we find in the. Reman Law 
touching this Matter, and that the Au- 
thors of thoſe Rules neither could, nor 
intended thereby to autharize the im- 
pertinent Diſpofitions of things to 
which neither the Teſtator nor his Heir 
or Executor had any right, and when 
there was no Circumſtance that could 
make ſuch a Diſpoſition appear to be 
reaſonable; as we ought likewiſe to be- 
lieve, that by permitting a Teſtator to 
bequeath what did not belong to him, 
they did not thereby mean that a Teſta- 
tor might 1n conſcience give away, or 
a Legatee retain a thing bequeathed, 
which belonged neither to Nas, i Kt 
nor to his Heir or Executor. We add 
this laſt Reflexion, becauſe of the Sen- 
timent of ſome Authors, who have been 
of opinion that the Canon Law con- 
demns as unlawful afl Legacies of 
things belonging to other Perfons ; 
which they found upon the Decretal of 
the fifth Chapter de teſtamentis, altho 
that Decretal be only in a particular 
Caſe, where the Legatee being in poſ- 

X ſeſſion 


Perſon. 
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Proprietor of his Right. Theſe are the 


4. A Teſ- 


The CIVIL LAW. S. Boo x IV. 


ſeſſion of the Thing bequeathed, refu- 
ſed to give it back, pretending to found 
his Right to the, Thing on the Rule of 
the Civil Law, which had permitted 
the Teſtator to bequeath it to him No 
Perſon could ever imagine, that in ſuch 
a Caſe the Legacy ought to diveſt the 


Words of that Decretal: Hlius noſter 
F. conqueſtus eſt, quod quondam P. pater 
ſuus aliqua Exkfaa vans, ſepulturæ ſue 
gratia, juris alieni veliquit. Et Jui 
leges hujus ſæculi hoc habent, ut hares ad 
folvendum cogatur. fi auctor ejus rem legavit 
alienam : ſed quia lege Dei, non autem lege 
hujus ſæculi vivimus, valde mihi videtur 
injurius, ut res tibi legata, qua cujuſdam 
Eccleſiæ eſſe perhibentur, | a te teneantur, qui 
aliena reſtituere debuiſti. It is true, that 
the Terms of this Decretal ſeem to con- 
demn in general the Rule of the Civil 
Law, as being oppoſite to the Divine 
Law; but ſeeing it is only with reſpe& 
to the Injuſtice of this Legatee, and 
that a Legacy conformable to the Re- 
mark we have juſt now made, cr to 
the Caſe which ſhall be explained in 
the fixth Article, would have nothing 
in it contrary to the Divine Law, it is 
neceſſary, in order to give to this De- 
cretal its proper and juſt Meaning, to 
apply it rather to the bad Uſe that one 
would make of the Rule of the Civil 
Law, than to the Rule it ſelf. 


IV. 
If the Teſtator knew that the Thing 


zator may Which he bequeathed was not his own; 
begueath the Teſtamentary Heir or Executor will 


4 Thing 
which he 
knows is 
not his 
OWN, 


be bound either to give the Thing it ſelf 
to the Legatee, if he can have it of the 
Owner at a reaſonable Rated; or it 
he cannot purchaſe ic, or will not e, he 
muſt give the Value of it. For the In- 
tention of the Teſtator was, that the 
Legatee ſhould reap the Benefit of the 
Legacy · But it will not be preſumed 
that the Teſtator knew that what he be- 
ueathed was not his own, unleſs this 
a& be proved ; and it is the Legatee 
that is to make proof it; for he who is 
the Demandant is obliged to eſtabliſh 

his Right /. | 
4. Aliena (res) legari poteſt, ita ut hæres cogatur 


redimere eam, & præſtare: vel fi eam non poteſt 
redimere, æſtimationem ejus dare. 5. 4. inſt. de 


leg. 

55 ædes alienas ut dares damnatus ſis, neque eas 
ulla conditione emere poſſis, æſtimare judicem 8 
tere Ateius ſcribit, quanti ædes ſint: ut pretio fol 


to, bares liberetur. J. 30. $. altimo ff. de leg. 3. 


e Idem juris eſt, & {i potuiſſes emere, non eme- 


res. d. S. uli. . 
Et verius eſt ipſum qui agit, id eſt legatarium, 
| 1 


22 oportete, ſciviſſe alienam rem legare de- 
n 


Gum; non biredem probare oportere, igno- 


raſſe alienam: quia ſemper neceſſitas probandt in- 
cumbit illi qui agit. 5. 4. in f. inf, de leg. See 
the following Article. 19 4 en DIR e. wth? 
* * 8 
V. 2 ; 0 7 þ \.1 


» + eds 3 N 71 

If it is not proved that the Teſtator 3. The 
knew that, the Thing which he be- = I 
queathed was not his own, the Legacy 2% Nele. 
will be null, For it is preſumed, that ro choughe 
he gave it away only becauſe he thought #har che 
it was his own, and that otherwiſe he 791"; #r 
would not have charged his Teſtamen- %% 

- yy | 2 | ed was his 

tary Heir or Executor with a Legacy of vun. 
this Nature g- 2 A 

2 Quod autem diximus alienam rem poſſe legari, 
ita intelligendum eſt, fi defunctus ſciebat alienam 
rem eſſe, non {i ignorabat. Forſitan enim {i ſciviſ- 
ſer alienam rem eſſe non legaſſet. Et ita Divus 
Pius reſcripſit. 5. 4. inſt. de leg. Aa 

Videri potius quod habere ſe crederet, quam quod 
onerare baredes vellet, legaſſe. 1. 36. in 7. f. de 
uſu ex uſufr. leg. hl ee 


VI. * 

If the Legacy of a Thing which the 6. Excep- 
Teſtator took to be his own, and which tion te rhe 
was not ſo, had been given in favour of = tithe 
a near Relation of the Teſtator's, or of“ 
a Perſon of that Conſideration that it 
would make it a Duty in the Teſtator 
to leave him ſuch a Legacy; it would 
have the Effect that the Circumſtances 
might demand Thus, for example, if 
a Teſtator had bequeathed to his Wi- 
dow whom he left without an Eſtate, 
the Uſufruc of ſome Land or Tenement 
which was not his own, and which he- 
believed was his own, thinking that the 
ſaid Land or Tenement was part of a 
Succeſſion that had fallen to him a little 
before his Death; the Teſtamentary 
Heir or Executor of this Teſtator would 
be obliged to pay to the ſaid Widow an 
Annuity to the Value of that Uſufruct, 
or the Uſufruct it ſelf, it he could agree 
for it with the Proprietor at a reaſona- 
ble Price þ. 

Cum alienam rem quis reliquerit, ſiquidem 
ſciens: tam ex legato, quam ex fideicommiſſo, ab 
eo qui legatum ſeu fideicommiſſum meruit, peti po- 
teſt. Quod fi ſuam eſſe putavit, non aliter valet 
relictum, niſi proximæ perſonæ vel uxori, vel alii 
tali perſonæ datum fit, cui legaturus eſſet, & i ſciſ- 
ſet rem alienam eſſe. J. 10. C. de legat. 


VII. 


If the Thing bequeathed did belong 7. / . 
to the Teſtamentary Heir or Executor, Ving be- 
it would be the ſame thing whether the 1 
Teſtator knew or were ignorant of that „n 
Fact; and the Teſtamentary Heir would Reif or 


be bound to acquit the Legacy. For Executor, 


even ” equal 


whether even altho this Teſtator had believed 
the ble that the Thing was his own, yet we 
or be igno- Og ht not to preſume in this Cafe, that 
rantof thifft he had known that it was not his 
Fact. oben, he would not have bequeathed it, 
and would not have been willing to 
burden his Teſtamentary Heir with the 
procuring it ſome other way ; ſince he 
might have very reaſonably judged that 
it would be as eaſy for his Teſtamenta- 
ry Heir to give that which was his own, 
as that which ſhould be a part of the 
Inheritance. Thus, we ought to pre- 
ſume on the contrary, that he having a 
mind to leave this 4 would not 
have been diverted from doing it, altho 
he had known that the Thing belonged 
to his Teſtamentary Heir or Executor i. 
i Si tem tuam quam exiſtimabam meam, te hæ- 
rede inſtituto, Titio legem: non eſt Neratii Priſci 
ſententiæ, nec conſtitutioni locus: qua cavetur, non 
cogendum præſtare legatum hæredem. Nam ſuc- 
curſum eſt hæredibus, ne cogerentur redimere, quod 
teftator ſuum exiftimans reliquit. Sunt enim magis 
in legandis ſuis rebus, quam in alienis comparandis 


& onerandis hæredibus faciliores voluntates. Quod 
in hac ſpecie non evenit, cum dominium rei fit 


apud hæredem. h 67. JP $, F de legat. 2. 


VII. 


8. T the Tf the Thing bequeathed did belong 
Thing %: to the Legatee, the Legacy would be 
8 null. For he could not acquire a new 
ready to Right to hat was already entirely his 
the Lega- own. And we ought to preſume that 
tee, the if the Teſtator had known it, he would 
WW not have made ſuch a Diſpoſition. Thus 
it would remain always null, altho it 
ſhonld afterwards happen that this Le- 
gatee ſhould alienate the Thing that 
was bequeathed to him : and he could 
not ſo much as demand the Value of 

it J. 

I Sed fi rem legatarii quis ei legaverit, inutile eſt 
legatum: quia quod proprium eſt ipſius, amplius 
ejus fieri non poteſt. Et licet alienaverit eam, non 
debetur nec ipſa res, nec æſtimatio ejus. §. 10. inſt. 
de legat. l. 13. C. eod. 


IX. 


9. if the If after that a Teſtator had bequeath- 
Legatee ed a Thing which was not his own, 
wh 2 and which he knew was not his own, 
r, the Legatee had acquired the Property 
Title what Of it for a valuable Conſideration, as in 
was be- a Sale, the Legacy would ſubſiſt, and 
quearhed the Value of it would be due to the Le- 
2 OY gatee; for he ought to reap the Profit 
211 bl of the Legacy. But if he had acquired 
vull. the Thing by a lucrative Title, as by 

Gift, or by another Legacy from the 

Proprietor thereof; the Legacy of the 

Tefator, who was not Owner of the 

Vor. II. 
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Thing bequeathed would remain null, 
unleſs it ſhould appear that his Inten- 
tion was that the Legatee ſhould have 
in this Caſe, beſides the Thing it ſelf, 
likewiſe its Value. But if this Inten- 
tion was not very evident, it would be 
ſufficient for the Legatee to have with- 
out any Charges the very Thing which 
the Teſtator intended to give him, altho 
he came by it another way, fince by 
that the Intention of the Teſtator would 
be accompliſhed . 

m Si res aliena legata fuerit, & ejus rei vivo teſ- 
tatore legatarius dominus factus fuerit ; fi quidem 
ex cauſa emptionis, ex teſtamento actione pretium 
conſequi poteſt. Si vero ex cauſa lucrativa, veluti 
ex donatione, vel ex alia ſimili cauſa, agere, non 
poteſt. Nam traditum eft duas lucrativas cauſas in 
eundem hominem, & eandem rem concurrere non 
poſſe. S. 6. inſt. de legat. 

Fideicommiſſum relictum, & apud eum, cui re- 
lictum eſt, ex cauſa lucrativa inventum, extingui 
placuit : niſi defunctus æſtimationem quoque ejus 
præſtati voluit. J. 21. $. 1. F. de legat. 3. 

Quzro cum corpora legata etiam nunc ex lucra- 
tiva cauſa poſſideantur, an à ſubſtitutis peti poſlint. 
Reſpondi, non poſſe. J. 38. 5. 7. in f. de leg. 2. 


X. 


It it ſhould happen that two Teſtators 10. 4 Te- 
had bequeathed the ſame Thing to one 5 
and the ſame Perſon, and that by the Thing to 
Effect of one of the t wo Legacies the the ſame 
Legatary had been made Malter of the n 5 
Thing bequeathed, he could not pre- |” mw: 
tend by the other Legacy to have the 
Value of it. For the Intention of both 
the Teſtators would be fulfilled, ſince 
he would have that which both the one 
and the other had a mind to give him. 

But if he had received by one of the 
two Teſtaments the Value of the Thing 
before he had the Thing it ſelf, which 
might afterwards come to him by the 
other Legacy of the Teſtator, who was 
Maſter of it, he would have the Benefit 
thereof, and the Teſtamentary Heir 
would be obliged to give it him zx. For 
the Value which he had already recei- 
ved, would not diſcharge the Teſtamen- 


tary Heir of him who had bequeathed a 


Thing which was his own; and it would 
not be juſt that this Teſtamentary Heir 
ſhould reap the profit of the Thing be- 
queathed. 


n Hac ratione, ſi ex duobus teſtamentis eade m 
res eidem debeatur: intereſt, utrum rem, an æſti- 
mationem ex teſtamento conſecutus fit. Nam i 
rem habet agere non poteſt ; quia habet eam ex 
cauſa Jucrativa, fi æſtimationem, agere poteſt. S. 6. 
in f. ins. de legat. 


XI. 
| We mult not reckon among Legacies 11. TL 
of one and the ſame Thing, thoſe Lad s 
. one an 
X 2 which 
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the ſame which conſiſt in a like Sum of Money, 
Sum, ae or in a like Quantity of thoſe ſorts of 
Zan of Things that are given by Number, 
che ſame Weight, or Meaſure; but only thoſe 
thing. where two leſtators happen to deviſe 
one and the ſame Land or Tenement, or 

other particular Thing which is the 

ſame in Subſtance. Thus, the Lega- 

cies of the like Sums of Money to one 

and the ſame Legatary in the Teſta- 

ments of two different Perſons, would 

have their Effect: And if two Teſta- 

tors had bequeathed each of them a 
Penſion, or Alimony, to a Legatee, ei- 

ther of the ſame or different Sums, both 

the Legacies would be due; for it was the 
Intention of each of the two Teſtators to 

ive to the Legatee a part of his Goods. 

Flas, the Legacy of the oue would not 

hinder the Effect of the Legacy of the 

other. And it would be the ſame thing in 

the Caſe of two Annuities, or Rents of 

another nature, if the Legatee having 
acquired one of them by a Donation, or 

by ſome other Title, the other ſhould 

be afterwards left him by a Teſta- 


ment 0. 


o Titia Seio teſſeram frumentariam comparari vo- 


luit poſt diem trigeſimum a morte ipſius. Quzro, 
1 __ viva teſtatrice teſſeram frumentariam ex 


cauſa lucrativa habere ccepit, nec poſſit id, quod 
habet petere: an ei actio competat. Paulus re- 
ndit ei, de quo quæritur, pretium teſſeræ præ- 
dum. Quoniam tale fideicommiſſum magis in 
quantitate quam in corpore conſiſtit. J. 87. F. de 
legat. 2. 
XII. 


12. The If a Teſtator, having a Land or Te- 
Deviſe of a nement in common with another Per- 
Land or fon, had deviſed the ſame, without 
eue mentioning his Portion of it, but ſaying 
:be Teſta barely, that he deviſed the ſaid Land 
tor has on- or Tenement, the Deviſe would have 
ly a Share, its Effect only for the Portion thereof 
f reduced that did belong to the Teſtator. For 
0 That . 
Share, it would be preſumed that he meant 
only to give away the Share that he had 
in the ſaid Land or Tenement p. 


Cum fundus communis legatus fit, non adjecta 
rtione, ſed meum nominaverit, portionem deberi 


conſtat. J. 5. 5. 2. F. de leg. 1. 


XIII. 


13. Ae A Creditor may bequeath to his 
gacy to a Debtor all that he owes him, or a 
— part of it. But this Legacy, as all 
owes, Other Legacies, does no prejudice to 
the Creditors of the Teſtator, who are 
preferred to all the Legataries, as has 

been mentioned in the laſt Article of 

the firſt Section; and the Debtor who 

is Legatee for what he owes, will not 

be * from his Debt, unleſs 


on this, that one cannot 


there be Goods in the Inheri- 
trance to ſatisfy all the Creditors of the 
Teſtator, and likewiſe the Fulcidian Por- 
tion due to the Teſtamentary Heir, as 


ſhall be ſhewn in the following Title g. 


Liberationem debitori legari jam certum 

© J. 3. F. de liber. leg. 2 mY 
Omnibus debitoribus ea quæ debent recte legan- 

tur: licet domini eorum ſint. l. 1. |; cod. 


JIt appears from theſe two Texts, 
that it was a Doubt in the Roman Law, 
whether a Creditor could bequeath to 
his Debtor that which he owed him. 
The Doubt was founded, as appears by 
theſe words, Licet domini eorum fint, up- 
eath to a 
Perſon what is already his, and that 
what is due by a Debtor is ſtill the 
Debtor's, until he ſtrips himſelf of it by 
paying it to his Creditor. We make 
this remark only becauſe of the Niffi- 
culty which the Reader might find in 
thele Texts. For as to the Validity of 
ſuch a Legacy, who can doubt of it? 
But we muſt add on this Subject one Re- 
flexion more, which another Text, re- 
lating to the Manner in which a Teſta- 
tor might diſcharge his Debtor, ſeems 
to deſerve. It is a Law in which it is 
ſaid, That if a Creditor, being ſick, 
had delivered into the Hands of a 
third Perſon the Bond or Obligation of 
the Sum due to him by one of his Deb- 
tors, charging the ſaid Perſon to give 
him back the ſaid Bond or Obligation 
in caſe he ſhould recover, and to deli- 
ver it up to the Debtor in caſe he ſhould 
die; and that this laſt Caſe happened, 
the Heir or Executor of the ſaid Creditor 
could not demand the ſaid Debt of the 
Debtor *. It is to be remarked on this 
Deciſion, that ſuch a Diſpoſition would 
not be juſt, and ought not to be exe- 
cuted except with ſeveral Precautions, 
which divers Circumſtances might de- 
mand. For 1n the firſt place, it would 
be null if it were made to defraud the 
Creditors of the Perſon who ſhould 
give ſuch an Order. And ſecondly, 
ſince this Diſpoſition would be only a 
Donation in proſpe& of Death, it would 


be liable to be curtailed both for the 


Falcidian Portion of the Teſtamentary 
Heir, which ſhall be treated of under 
the following Title, and for the Legi- 
time or Legal Portions of the Children. 
And it would likewiſe be ſubje& to the 

* Si quis decedens Chi Seii Titio de- 
derit: Vs poſt mortem Fs any, Bn G __ 
ſet, ſibi redderet : Deinde Titius, deſuncto dona- 
tore, Seio dederit, & heres ejus petat debitum, 
ogy exceptionem habet. J. 3. $. 2. ff. de li- 


Dimi- 


Diminution which the Cuſtoms make of 
all Diſpoſitions made in proſpect of 
Death, in favour of the Heirs of Blood. 
But altho there ſhould be no Cauſe for 
diminiſhing or reducing the ſame, and 
that the Queſtion were only about the 
Validity ot ſuch a Diſpoſition, yet the 
Circumſtances thereof might give riſe 
to Difficulties. Thus, for example, if 
we ſuppoſe that a Creditor, to whom a 
Rent was due, had depoſited the en- 
groſſed Copy of the Deed, by which 
the Rent was conſtituted, into the hands 
of a third Perſon, that he might deli- 
ver up the ſame after his Death to his 
Debtor ; ſeeing there would be no other 
Proof of this Will of the Deceaſed be- 
ſides the Declaration which the Depoſi- 
tary ſhould make of it, and that the 
Title or Deed by which the Rent was 
conſtituted would remain entire, the 
original Minute thereof being lodged in 
the hands of the Notary Publick ; the 
bare Declaration of this 9 
would not be ſufficient to prove a Diſ- 
poſition made in proſpect of Death, and 
to annul a Debt, the Title whereof 
would ſtill be ſubſiſting, and of which 
there would appear no Diſcharge or Ac- 
uittance. But if we ſuppoſe that the 
Title by which this Rent was conſtitu- 
ted were an Obligation, of which there 
were no original Minute, and that the 
Heir or Executor of this Creditor had 
cauſed the ſame to be ſeized in the 
hands of the Depoſitary before he had 
delivered it to the Debtor, pretend- 
ing to diſpute the Validity of ſuch a 
Diſpoſition, or not agreeing that the 
Deceaſed ever had ſuch an Intention ; 
the Queſtion in ſuch Caſe would ſeem to 
depend on the Circumſtances of the 
Sum, the Goods of the Deceaſed, the 
Quality of the Depoſitary, and other 
Circumſtances which might help us to 
judge whether the Declaration of the 
Depoſitary ought to ſupply the want of 
a Diſpoſition in proſpe& of Death made 
according to Form. 


XIV. 


14. The Tt a Teſtator, to whom two Debtors 
Legacy of ſhould be engaged each of them for the 


what 1 
ren whole Debt, bequeaths to one of the two 


one of two that which he owes him, this Legacy will 
Perſons acquit only that Legatee, and the other 
fo 7 will remain obliged for his Portion. 
* % For altho the Legatee was bound for 
ſame Sum; the whole Debt, yet the Legacy would 
acquits on· have its entire Effect by diſcharging 


ly him to him of his Share of the Debt, ſince he 


whom it 


is left. 


not demand of him any account of his 
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will not be any ways accountable for 
the Portion of his Fellow -Debtor, who 
will owe that all alone r. But if theſe 
Debtors were Copartners, and it ap- 
peared that the Intention of the Teſ- 
tator was to annul the Debt in favour of 
the Company, the Legacy would be 
2 both to the one and the o- 
er 5. 


r Si cum alio ſim debitor, puta duo rei fuimus 
promittendi, & mihi ſoli teſtator conſultum voluit : 
agendo conſequar, non ut accepto liberer, ne etiam 
conreus meus liberetur contra teſtatoris voluntatem: 
ſed pacto liberator, J. 3. f. 3. H. de liber. leg. 

s Conſfequenter quzritur, an & ille ſocius 
legatario habeatur cujus nomen in teſtamento ſcrip- 
tum non eſt; licet commodum ex teſtamento ad 
utrumque pertineat, ſi ſocii ſint. Et eſt verum non 
ſolum eum, cujus nomen in teſtamento ſcriptum 
eſt legatarium habendum, verum eum quoque qui 
non eſt ſcriptus ſi & ejus contemplatione liberatio 
relicta eſſet. d. l. 3. S. 4. 


XV. 


A Teſtator may bequeath to his Deb- 15. The 
tor a Reſpite for the Payment of that Legacy of 
which he owes him. And this Legacy af g 
will have this Effect, that the Teſtator's . 
Heir or Executor cannot for the Time Debior, 
of that Forbearance demand any Inte- diſcharges 
reſt. And much leſs could he pretend % 4% 
to Coſts and Damages, if the Debt __ 
were of ſuch a nature as the Default of Time. 
Payment might give a handle for ſuch a 
Demand t. 


r Illud videndum eſt, an ejus temporis intra 
quod petere heres vetitus eſt, vel uſuras vel pœnas 
petere poſſit: & Priſcus Neratius exiſtimabat, com- 
mittere eum adverſus teſta mentum, ſi petiſſet. Quod 
verum eſt. I. 8. 5. 2. V. de liber. leg. See the third 
Article of the ſecond Section of Intereſt, Coſts, and 


Damages. 
XVI. 


If a Son, whoſe Father had been 6. 7s 
his Guardian, happening to die with- whatSenſe 


out Children, before the Father had /e Father, 


made up the account of his Guardian 2 ** 


ſhip, had ordained by his Teſtament, „ 5 Con. 
that his Executors, if he had named o- — _ 
thers together with his Father, ſhould charged 


rom gi- 
Adminiſtration, this Diſpoſition would pres Pre of 


have its intire effect: for it was in his his Admi- 
power to give nothing at all to theſe o- iſtration. 
ther Executors. But if this Teſtator 
had Children to whom the Grandfather 
ought to givean account, it would be rea- 
ſonable to give to ſuch a Diſpoſition the 
Temperaments that Equity might require 
according to the Circumſtances, ſo as not 
to oblige the Grandfather to ſo ſtrict an 
account as might be required of another 
Guardian, and likewiſe not to do any 
thing 


Guardian 


51 
Ft 
*y 

A 


tliug to the prejudice of the Children, 
under pretext of the Favour that ought 
to be ſhown'to the Grandfather 2. 

« Titus teſtamerito facto, & filiis haredibus inſticuris, 
de patre tutore ſuo 1 wee facto ita loquutus eſt: 
sum put rem wum liborat um eſſi volo'ab aftione 
tutelæ. Quero, hac verba quatenus accipi debent, id 
eſt, an pecunias, quas vel ex venditionibus rerum 
ſactis, aut nominibus exactis, in ſuos uſus convertit, 
vel nomine ſuo fœneravit, fliis & hæredibus teſta- 
toris, nepotibus ſuis. debeat reddere? Reſpandit, 


propter naturalem affectum facit, omnia patri videri 
bus ejus approbetur. I. 28. S. 3. V. de liber. leg. 


JI is to be "remarked on the Rule 
3 in this Article, that we have 
turned it in ſuch a manner as to accom- 
modate it to our Uſage. For we ſhould 
not obſerve the Rule, ſuch as it is ex- 
plained in the Text quoted on this Ar- 
ticle. And if a Father, who had had 
the Tuition of one of his Children, ha- 

ving alſo other Children, had alienated 
the Goods of the Child whom he had 
had under his Taition, and had gather'd 
in ſome of his Debts ; he would be bound 
to give an account of them to his Grand- 
children, Heirs to their Father, whoſe 
Guardian he was, ſince it would not be 
juſt that his other Children ſhould have 
the Profit of the Goods of their Bro- 
ther to the prejudice of his Children 
their Nephews. uE 
It may be obſerved in relation to the 
Accounts of the Adminiſtration Which 


L Fathers. may have of the Eſtates of 
. their Children, that by the Diſpoſition 
1 of ſome Cuſtoms the Fathers are Tu- 
1 tors, Guardians, or Stewards to their 


* Children, and have the Enjoyment of 
Ki] their Revenues without being liable to 
give an account. But this is to be on- 
ly.of what the Father may conſume for 


"& | 
i his own uſe, but not of what he may 
1 N alienate. | 

XVII. 


17. ALe- If a Teſtator bequeaths a thing which 
gacy of a he had pawned to a Creditor, the Execu- 
ching laid tor will be bound to pay the Debt in or- 
” Paten.  der'to redeem and deliver to the Legatee 
the thing bequeathed, unleſs the Words 
of the Legacy, or other Proofs, ſhould 
make it appear that it was the Intention 
of the Teſtator to charge the 1 
with the Payment of the Debt. But it 
the Pledge had been ſold for the Debt 
by the Creditor, the Executor would be 
bound to give the Value of it to the 
Legatee, unleſs he'ſhonld prove that the 
Intention of the Teſtator was that the 
Legacy ſhould be null in that Caſe x. 


x Prædia obligata, per legatum vel fideicommiſ. 


eum, cujus notio eſt, æſtimaturum: præſumptio enim 
conceſſa: niſi aliud ſenſiſſe teſtatorem, ab hæredi · 


The CIVIL. LAW, Sr. Book IV. 


ſum relicta, hæres luere debet. Maxime cum teſta - 


tor conditionem eorum non ignoravit, aut fi ſciſſet, 
turus tibi alĩiud quod minus non eſſet, fuiſſet. Si 
vero a cxeditore diſtracta ſunt, pretium trres exſol- 


vere cogitür: niſi concraria defunt᷑ti voluntas ab hæ- 


rede oſtendatur. l. 6. C. de fideic. 


Quod ſi teſtator eo animo fuit, ut quamquam bs. 


berandorum prædiorum opus ad heredes ſuos perti- 
nete noluerit, non tamen aperte — — de his libe- 


randis ſenſerit: poterit fideicommiſſarius per doſi 


exceptionem a creditoribus qui hypothecaria ſecum 
agerent conſequi, ut actiones ſibi exhiberentur- 
Quod ee ſuo tempore non fecerit, tamen 
per juriſdictionem præſidis Provinz id ei præſtabi- 
tur. J. 57. in ,n ff. de legat. 1. V. I. 15. ff. de dote 
præleg. S. 5. inſl. de legat. See the fifteenth Article 
of the eleventh Section. 


5 We have not put down in this Ar- 
ticle that which is ſaid in the 5th $. inſt. 
de legat. that the teſtamentary Heir is 
not bound to 'redeem the thing be- 
queathed, except in the Caſe when the 
Teſtator knew that it was in pawn. For 
beſides that it is always to be preſumed, 
that every Man knows what is of his 
own Fact and Deed, and that a Debtor 
is not ignorant that he is indebted, and 


that his Goods are mortgaged for his 


Debts, whether he have laid any parti- 
cular thing in pawn in the hands of his 
Creditor, or that he has only'mortgaged 
his Goods in general; it may be remark- 
ed that in the firſt Text cited on this Ar- 
ticle, and likewiſe in the beginning of 
the 57th Lau de legat. 1. it is ſaid, that 
the Legatee is not bound to redeem tlie 
thing bequeathed, altho the Teſtator 
was ignorant that it was in pawn, if we 
judge thatif the Teſtator had known it 
he would have left another Legacy of 
equal Value to that Legatee. Thus this 
Preſumption being always natural e- 
nough, it is alſo natural that the teſta- 
mentary Heir ſhould redeem the thing 
that is bequeathed. To which we may 
add, that by the ſecond Text cited upon 
this Article it would ſeem that the Lega- 
tee 1s not bound to acquit the Debt un- 
leſs he be charged ſo to do by the Teſta- 
ment ; and that it he pays the Debt, he 
may get himſelf to be ſubſtituted to the 
Creditor, in order to recover from the 
teſtamentary Heir what he ſhall have 
paid for redeeming his Legacy. And in 
a word, it may be ſaid that according to 
our Uſage it can never happen that a 


Legaree ſhould be bound to redeem the 


thing bequeathed, unleſs the Teſtator 
has obliged him to do it. For ſince, 
according to the Texts that have been 
quoted, that Burden lies on the teſta- 
mentary Heir, if the Teſtator knew 
that the thing bequeathed was mortga- 
ged, and that by our Uſage all Mortga- 


ges are founded on Titles or Deeds 


which 
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which affect in general all the Goods of 
the Debtor, we ought always to ſup- 
poſe that the Mortgag | 
the Debtor. And in the caſe of a Le- 


pawned to a Creditor, the Teſtator can 


Engagement, Thus it is not likely 
that in our Uſage there ſhould ever be 
occaſion for à Proof of the Knowledge 
which the Teſtator might have of the 
Engagement of the thing bequeathed, 
theſe ſorts of Proofs being otherwiſe 
directly contrary to our Uſage. So that 
exce ting the Caſe of an expreſs Will 
of the Teſtator, which ſhould oblige 
the Legatary to redeem the thing be- 
ne, it would ſeem that the Bur- 

en of it ought always to lie on the teſ- 
tamentary Heir, 


X VIII. 

18. % One may bequeath things which are 

may be- not as yet in being, but which are to 

quearh has come; as the Fruits that ſhall grow on 

2 - ſuch a Ground, or the Profit that ſhall 

being, be made of a certain Commerce : and 
theſe ſorts of Legacies imply the Con- 
dition that the thing thus bequeathed 
ſhall happen in its time, and they have 
their Effect according to the Event y. 


y Etiam ea quz futura ſunt legari poſſunt, J. 17. 
. de leg. 3. | 
od in rerum natura adhuc non fit, legari poſſe, 
veluti quidquid illa ancilla peperiſſet. J. 24. . de 
legat. 1. | 
XIX. 


19. 4 l. If a Teſtator had bequeathed a cer- 


gacy of a tain Quantity of Corn to be taken our 


certain of ſuch a Crop, or out of a Granary, 
ny and the ſaid Quantity is not found there, 
10 be taken the Legacy will be reſtrained to the 


out of « Quantity that is there found x. But if 
Crop, or the Legacy were of a certain Quantity 


our of of Corn, without determining whence 
certain 


place, it ſhould be taken, the ſaid Quantity 
would be due, altho there were no 
Corn in the Inheritance a, in the ſame 
manner as a Legacy of a Sum of Money, 
which would be equally due, whether 
there were any Money in the Succeſſion, 


Cum certus numerus amphorarum vini legatus 
eſſet, ex eo quod in fundo Semproniano natum eſ- 
ſet; non amplius deberi, placuit: & quaſi taxa- 
tionis vicem obtinere hæc verba, quod natum erit. 
l. 5. ff. de trit. vin. vel ol. leg. 

Si quis legaverit ex illo dolio amphoras decem: 
& ſi non decem, ſed pauciores inveniri poſlint ; non 
extinguitur legatum, ſed hoc tantummodo accipit, 
quod invenitur. J. 8. §. 2. ff. de leg. 2. 

a Si cui vinum fit legatum centum amphorarum, 
cum nullum vinum reliquiſſet: vinum hæredem 
empturum, & præſtaturum. J. 3. J. de trit. vin. 
vel de legat. | 


VI Of £ Legacies. 


e was known to 
gacy of Moveables that haye been 


never pretend to be ignorant of that 


Tit. 2. 8& 3. 159 


or whether there were none at all b. 


b Si pecunia legata in bonis legantis non fit, ſol- 
vendo tamen hæreditas fit ; hares pecuniam legatam 
dare compellitur ; ſive de ſuo, ſiye ex venditione 
rerum hæreditariarum, five unde yoluerit. J. 12. f. 
de legat. 2. 

XX. 


When a Teſtator hath bequeathed 20. Anin- 


Moveables, ſuch as his Hangings and o- 4ef»ie 


therFurniture of his Houſe, or theMove- 7— of 
ables of a Country Houſe that ſerve for i.. 
the Management of a Farm, this Legacy 


will have the Bounds or Extent that the 


Expreſſion and Intention of the Teſtator 


may give to it. And if it appears that 
his Intention was to give only what he 
had at the time of making the Teſta- 
ment, what he ſhall happen afterwards 
to acquire will not be comprehended in 
the Legacy. As on the contrary, if it 
appears that the Legacy is meant of the 
Moveables that ſhall be found at the 
time of his Death, it wilt comprehend 
every thing that ſhall be then found, 
which 1s of the Nature of the things 
bequeathed c. 


© Lucius Titius fundum, uti erat inſtructus, lega- 
verat. Quæſitum eſt, fundus inftruftus quemadmo- 
dum dari debeat: utrum ſicut inſtructus fuit mortis 
patrisfamiliæ tempore, ut quæ medio tempore ad- 
gnata, aut in fundum illata ſunt, hæredis ſint: an 
vero inſtructus fundus eo tempore inſpici debeat, 


quo factum eſt teſta mentum, an vero eo tempore, 


- fundus peti coeperit, ut quidquid eo tempore in- 
rumenti deprehendatur, legatario proficiat. Re- 
ſpondit ; ea quibus inſtructus ſit fundus, ſecundum 
verba legati, quæ ſint in eadem cauſa, cum dies le- 
gati codat, inftrumento contineri. 4. 28. F. de inſtr. 
vel inſtr. legat. ö 

Si ita eſſe legatum veſtem meam, argentum meum, 
damnas eſto dare : id legatum videtur, quod teſta- 
menti tempore fuiſſet. Quia præſens tempus ſem- 
per intelligeretur, fi aliud comprehenſum non efler; 
Nam cum dicit, veſtem meam, argentum meum, 
hac demonſtratione meum præſens non futurum 
tempus oſtendit. J. 7. ff. de aur. arg. See the 13th 
and 14th Articles of the following Section. 


XXI. 


When a Teſtator bequeaths a certain 21. The 
thing which he ſpecifies as being his v of 
own, the Legacy will not have its ef- 5,44% 
fe& unleſs that thing be found extant in 5 
the Succeſſion. Thus, for example, if 10 the Teſ- 
he had ſaid, I bequeath to ſuch a one my #4197, i 
Watch, or my Diamond-Ring, and that _— | 
there were not found in the Succeſſion ;; oe F 
neither Diamond-Ring, nor Watch, the found a- 
Legacy would be null d. But if he had wong his 
ſaid, I bequeath a Diamond-Ring, or a 999% 
Watch, the Legacy would be due, and 
would have its Effect, as ſhall. be ex- 
plained in the following Article. : 


d Species nominatim legatæ ſi non reperiantur, 
nec dolo hæredis deeſſe e. : peti ex eodem 


teſtamento non poſſunt. I. 32, 5. 5. |; de leg. 2. 
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XXII. 


22. 4 Te- One may b 


_ in- ſuch a Horſe, ſuch a Watch, ſüch a 
1% „, Sute of Hangings ;' but indefinitely and 
bind, ho in general a Horſe, a Sute of Hangings, 
it oughi to a Watch, or other things of the like na- 
be and ture. And ſeeing theſe ſorts of things 
lad. may be of different Qua 

ſame kind, if the Eegacy does not 

mark the Price of them, or does not 


determine in particular what the thing 


ueathed ouglit to be, whether there 
be ſeveral of that thing in the Sueceſ- 
ſion, or whether there be none at all; 
the Executor or teſtamentary Heir can- 
not give the worſt, nor the Legatary 
chaſe the beſt. But this . will be 
moderated according to the Circum- 
ſtances of the Quality of the Teſtator, 
and of the Legatee, and the other Cir- 
cumſtances which may help to diſcover 
the Intention of the Teſtatore, purſuant 
to the Rule explained in the roth Article 
of the 7th Section of Teſtaments, and the 


others which ſhall be explained in the 


7th Section of the Title of Legacies: 


e Legato generaliter relicto, yeluti homines, Caius 


Caſſius ſcribit, id efle obſervandum, ne optimus vel 
peſſimus accipiatur: que ſententia reſcripto Impe- 
ratoris noſtri & Divi Severi juvatur: qui reſcripſe- 
runt, homine legato actorem non poſſe eligi. J. 37. 
F. de legat. 1. 

Illudjverum eſt hæredem in hoe teneri, ut non peſ- 
ſimum det. J. 110. ed. See the 2d and following 
Articles of the 7th Section. 

We muſt obſerve the Difference between the Caſe 
in this Article, and that of a' Legacy whith ſhould 
give to the Legatee the Right to chuſe, which ſhall 
be explained in the 5th Article of the 7th Section. 


XXIII. 


23. A Let One may bequeath not only Sams of 
gacy of a Money, Rights, Debts, and all other 
2 ork to be things ; but likewiſe ſome Work to be 
„e. done; as if a Teſtator charges his Ex- 
ecutor or teſtamentary Heir to rebuild 

the Houſe of ſome poor Man, or to do 
ſome other Work, whether for a pub- 

lick uſe, or for ſome particular Perſon . 


F Si Teſtator dari quid juſſiſſet, aut opus fieri. J. 
49. S. ult. ff. de legat. 2. | 


XXIV. 
24. An If a Teſtator who had two or more 
indefinite Houſes, had deviſed a Houſe without 
Deviſe of determining by any Circumſtance which 


a Land or a f 
Tezemens Of his Houfes he had a mind to give, 


is null, if the Deviſe would be good; and the Ex- 


the Teſla - ecutor or teſtamentary Heir would be 
% obliged to give one of the Houſes, ac- 


% cording ” the Rules which ſhall be ex- 


plained in the 5th Section But it this 
Teſtator who. had deviſed a .] 5 


equenths not only a. cer- Pad none of his own, or if having ino 


gacy of a taiti thing” deſcribed” in particular, as 


nitely; theſe» Deviſes: would, remain 
without any E * For one could not 
know what the Teſtator had, meant; 
and it might be ſaid that the Feſtator 
himſelf did not know His own Mean- 


Lands, he he ee a Land indeſi- 


lities in the in and that he jeſted with. him to 


whom he left ſuch a Legacy g. 
Si domus alicui ſimpliciter ſit legata, neque ad- 
jectum, que domus : cogentur hæredes, quam vel- 
let domum ex his quis teſtator habebat, legatario 
dare, Quod ſi nullàs ædes reliquerit, magis deriſo- 
rium eſt; quam utile legatum. 4, 71. f. de leg. 1. 


S E CU T. I V. 
Of Acceſſories to things bequeathed. 


— 


The CONTENTS. 


1. Definition of Acceſſories. 

2. Two ſorts of Atceſſories. | 

3. How we diſtinguiſh that which is an Ac- 
ceſſory to a thing. 

4. Acceſſories to a Houſe. 

5. The Edifice is an Acceſſory tothe Ground, 
and likewiſe what is added to its Extent. 

6. Another Acceſſory of the ſame nature. 

7. How that which is added to the Land 
that is deviſed, belongs or does not belong 
to the Deviſee. 

8. An Augmentation of the Land deviſed, 
— 3 hath the Effelt to revoke the De- 
viſe, 

9. The Deviſe of a Ground comprehends the 
Service that is neceſſary to. the ſaid 
Ground, from another Ground that is 
part of the Inheritauce. 

10. A reciprocal Service between the Lega- 
tees of two contiguous Houſes. 

11. The Legatary ought to have the Uſe of 
the thing bequeathed. 


' 12+ The Myveables of Houſes, whether in 


Town or Country, are not Acceſſories to 
them. 

13. In what manner the Acceſſories to a 
Country Houſe are underſtood. 

14. The Legacy of a Houſe with its Move- 
ables. 

15. Papers are not comprehended in a Lega- 
cy of all things found in a Houſe. 

16. The Acceſſory may be a thing of much 

greater Valne than that whereof it is an 

Acceſſory. , | 


A* Acceſſory to a thing bequeath- 1. Defni- 
ed is that which not being part of ion Ac: 
the thing itſelf, has noverthalef, ſuch a ori 
Connexion with it, as that it ought not 

ro 
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to be ſeparated from it, and ought to 
follow it. Thus the Shoes and Halter 
of a Horſe, and the Frame of a Picture 
are Acceſſories to them 7x: 


a Quæ rebus accedunt. I. 1. $. 5. depoſ. Ut veſ⸗ 
tis homini, equo capiſtrum. d. $. 


II. 


+. Two We may diſtinguiſh two ſorts of Ac- 

forts of ceſſories to things bequeathed. Thoſe 

Acceſſories: which follow naturally the thing, and 
which are comprehended in the Lega- 
cy, altho they be not mentioned. And 
thoſe which are not added to the Lega- 
cy except by a particular Diſpoſition of 
the Teſtator. Thus the Legacy of a 
Watch comprehends the Caſe of it, and 
the Legacy of a Houſe includes the 
Keys thereof. Thus on the contrary, 
the Legacy of a Houſe will not com- 
prehend the Moveables that are in it, 
unleſs the Teſtator have expreſs'd the 
ſame 5. 


þ See the Articles which follow: 


III. 


3. How There are Acceſſories to certain 
we diftin- things which are not ſeparated from 
921 5 Faro them, fuch as the Trees planted in a 
2 Ground: And theſe ſorts of Acceſſo- 
fory to 4 Ties follow always the thing bequeath- 
thing, ed, if they are not excepted in the Le- 
gacy. And there are Acceſories which 
altho ſeparated from the things, yet 
follow them likewiſe ; ſuch as the Har- 
neſs of a Set of Coach-Horſes, and 
others of the like nature. There may 
be alſo a Progreſſion of Acceſſories to 
Acceſlories ; ſuch as precious Stones ſet 
in the Caſe of a Watch. And laſtly there 
are certain things, of which it may be 
doubted whether they be Acceſſories to 
others or not. And this may depend 
on the Diſpoſition of the Teſtator, and 
on the Extent or Bounds he gives 
to his Legacies as he ſees good. Thus 
there 1s no other general Rule in Doubts 
concerning what ought to go along with 
the thing bequeathed as its Acceſſory, 
beſides the Intention of the Teſtator, 
whoſe Expreſſion, together with the 
Circumſtances and Uſages of the Places, 
if there be any, may help us to judge 
what ought to be accounted Acceſſory, 
and what not c. But if the Diſpoſition 
c In infinitum primis quibuſque proxima copula- 
ta procedunt, 1 — eſſe Pedius ait, 3 
propriam verborum ſignificationem ſcrutari ; ſed in 
primis quid teſtator — voluerit: deinde 
in qua præſumptione ſunt qui in quaque regione 
commorantur. l. 18. 5. 3. in f. F. de inſtr. vel in- 
ſtrum. leg. 
Vol. II. 


of the Teſtator leave the thing in doubt, 
we may in every particular Caſe judge 
of what ought to be comprehended in 
the Legacy as Acceſſory, and what not, 
by the particular Rules on the ſeveral 
Caſes explained in the Articles which 
follow. | 

IV. 

If a Teſtator deviſes a Houſe without 4+ A. 
ſpecifying any thing as to what he in- = a 
tends ſhould be comprehended in the 
ſaid Deviſe, the Legatary or Deviſee 
will have the Ground, the Edifice and 
its Dependencies, ſuch as a Court, a 
Garden, and other Appurtenances of 
the Houſe, with the Paintings in Freſco, 
and other Ornaments or Conveniences, 
which, according to the Expreſſion of 
ſome Cuſtoms, are fixed to the Houle 
with Cramp-Irons and Nails, or with 
Plaiſter, with intent that they ſhould 
always remain there ; for theſe ſorts of 
things are of the nature of Immovea- 
bles. But there will be no Moveable 
comprehended in this Legacy, except 
the Keys, and other things if there 


were any, which being of the like uſe, 


would be equally neceflary d. 


4 Quæcunque infixa inzdificataque ſunt, fundo 
legato continentur. l. 21. ff. de inſtr. vel. inſtrum. leg. 
Domo legata neque inſtrumentum eſus, neque 
ſupellex aliter legato cedit, quam ſi id ipſum nomi- 
natim expreſſum a teſtatore fuerit. J. ult. ff. de fu- 


pell, legat o 
V. 


If he who had deviſed by Teſtament 5: Le E. 


a Land or Tenement, makes afterwards — 
ſome Addition to it; as if he adds any zo the 


2 to its Extent, or if he builds ſome Ground, 


Edifice upon it, theſe Augmentations +" hari 
Wiſe WHA 
become part of the Ground, and go to ; 71,1, 


the Legatee, unleſs the Teſtator hath jr; extent. 
otherways order'd by his Teſtameat e. 


e Cum fundus legatus fit, fi quid (ei) poſt teſta- 
mentum factum adjectum eſt, id quoque legato ce- 
dit, etiam ſi illa verba adjecta non ſint, qui meus 
erit, ſi modo teſtator eam partem, non faaradm | 
poſſedit, ſed uniyerſitati prioris fundi adjunxit. I. 10. 
V. de legat. 2. 

Si areæ legatæ domus impoſita ſit, debebitur le- 
gatario, niſi teſtator mutaverit voluntatem J. 44. 
S 4. ff. de leg. 1. l. 39. F. de leg. 2. See the 
7th and Sth Articles. See the 14th Artiele of the 
6th Section of Teſtaments. 


VI. 

It would be the ſame thing in a Deviſe 6. Au- 
of a particular Eſtate in Land, if theTeſ- 7 4© 
tator after having deviſed it, had ad- 7 
ded to it new Buildings, and even nature. 
new Rights, or if he had purchaſed 
Grounds in order to enlarge either a 


Park, or ſome other Land or Tenement 


1 be · 
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4 


7. How 


thatwhich 


is added 
to the 


belonging to the {aid Eſtate. For, all 
theſe ſorts of Augmentation would be 
Acceſſories that would follow the. Der. 
viſe, either becauſęe of their Nature of 
Acceſſories, of becauſe it could not be 


reſumed that the Teſtator intended to 


eparate theſe forts of _—_ in order 


to leave them without the 
Executor or teſtamentary Heir . 


 F This is a Conſequenc# of the preceding Articlt: 


VII. 


If the Legacy were of one entire Eſ- 
tate in Land, and if after the making 
of the Teſtament the Teſtator had adde 


Land tha; to it ſome Lands adjoining, this Aug- 
is deviſed, mentation might belong either to the 
belongs or Deviſee, or to the teſtamentary Heir, 


does not 
belong fo 
the De- 
Viſee. 


8. An 
Aug men- 
tation of 


according as the ſaid new Purchaſe 
might be conſidered as an Acceſſory to 
the Legacy, or as being wholly inde- 

ndent on it. For if, for example, it 
were a Purchaſe of a parcel of Land 


made with a view to make a Field 


ſquare, or to ſerve as a Place to draw 
Water from for the uſe of other Grounds, 
or for ſome other Service, or even as an 
Addition only to the Land deviſed ; 
theſe Acquiſitions would be Acceſſories 
that would go with the Legacy or De- 
viſe, in the ſame manner as that which 


ſhould be found to be naturally added to. 


it by ſome Change made by the Courſe 


of anadjoining River. But if the Land 


that ĩs purchaſed, and which borders on 
the Land that is deviſed, . were of a dif- 
ferent Nature from that which is de- 


viſed, ſuch as a Meadow joining to a 


Vineyard which the Teſtator had de- 


viſed : or if the Land acquired by the 


Teſtator were equally contiguous to the 
Land deviſed by him, and to another 
Land which the Teſtator had left to his 
Executor ; theſe ſorts of Acquiſitions 
would not be Acceſſories to the Legacy, 
unleſs we ſhould be obliged to judge o- 
therways by the Diſpoſition of the Teſ- 


tator, and the Circumſtances which 


might explain his Intention g. 
g Si quis poſt teſtamentum factum fundo Titiano 


legato partem aliquam adjecerit, quam fundi Titiani 
deſtinaret: id, quod adjectum eſt, exigi a legatario 


poteſt, Et ſimilis eſt cauſa alluvionis ; (Et) maxime 
{i ex alio agro, qui fuit ejus, cum teſtamentum face- 
ret, eam partem adjecit. J. 24. . 2. ff. de leg. 1. Si 
univerſitati prioris fundi adjunxit. I. 10. F. de leg. 2. 

It appears by theſe Texts, that theſe Augmenta- 
tion: of the Land are meant of that which 1s ad- 
ded by the Teſtator, with intent to make it a part 
of the Land that is deviſed. 


VIII. | 
It a Teſtator who had deviſed a 
Land, builds afterwards upon it, this 


and to his 


Acceſſory to the Land will go with the the Land 
Land to the Legatary, untes. it ſhould yes, 
appear that the Teſtator intended to re- 1 % 
voke the Legacy, as has been ſaid inthe fact to 
5th Article. And if, for example, a revoke the 
Teſtator having deviſed a Place in a Deviſe. 
Town to build in, and afterwards 
builds a Houſe in it, or if having de- 

viſed a Garden, Orchard, or other 

Place, he builds in it a Summer-Houſe 


or Lodge; theſe Buildings under theſe 


Circumſtances ill belong to the Lega- 
tary. But if he had built in a Ground 
which he had deviſed; either a Houſe 
or other Conveniencies neceſſary for a 
Farm, to which he had joined the ſaid 
Ground, giving the ſaid Farm to ano- 
ther Legatary, or leaving it to his Heir 
or Executor, it would be judged from 
the uſe of the ſaid Building, that he 
had revoked the Legacy h. | 


h Si areæ legatæ domus impoſita ſit, debebitur 
legatario: niſi teftator mutayerit voluntatem. J. 44. 


5. 4. F de leg. 1. 
The Circumſtances mentioned in the Article ſhew 


clearly enough the Change of the Will of the Teſ- 
tAtore 


IX. 


If for the Uſe of a Ground, of which 9: Le 
the Teſtator had deviſed the Uſufruct, = 20 
the Service of a Paſſage thro another compre. 
Ground of the Inheritance were neceſ- hens the 
ſary, the Executor or other Legatee, Service ne. 
to whom the Ground that ought to be _ ay 
ſubject to the Service does belong, would or 
be obliged to ſuffer it. For the Lega- from a- 
tee ought to enjoy the Ground ſubje& vorher- 
to the Uſufruct in the ſame manner as S 


it was enjoyed by the Teftator who = - 


took his Paſſage thro his own Ground: the Inbe- 


and this Acceſſory is ſuch, that it is the ricance. 
Intention of the Teſtator that it ſhould 
follow the Legacy 7. 


i Qui duos fundos habebat, unum legavit, & al- 
terius fundi uſum fructum alii legavit. Quæro, {i fruc- 
tuarius ad fundum aliunde viam non habeat, quam 
per illum fundum qui * eſt, an fructuario ſer- 
vitus debeatur. Reſpondit, quemadmodum ſi in hæ- 
reditate eſſet fundus per quem fructuario poteſt præ - 
ſtari via, ſecundum voluntatem defuncti videtur id 
exigere ab hærede, ita & in bac ſpecie non aliter 
concedendum eſt legatario fundum vindicare, niſi 

rius jus tranſeundi uſufructuario præſtet. Ut hæc 

orma in agris ſeryetur, quæ vivo teſtatore obtinue- 
rit ; five donec uſusfructus permanet, ſive dum 
ad ſuam proprietatem redierit. J. 15. S. 1. ff. de u- 
ſufr. legat. 

Altho this Text ſpeaks only of the Service that 
is neceſſary to the Legatee of an Uſufrutt; yet the 
ſame Equity would require that this Service ſhauld 
be likewiſe given to the Legatee of the. Property. 
And the Preſumption of the Teftator's Intention 


| would be the ſame in this Legacy as in the other; 


ſince it cannot be ſuppoſed that he intended to make. 
a fruitleſs Deviſe, and ſeeing this Deviſe could not 


| have its Uſe without this Service, which changes 


nothing in the uſe that the Teſtator himſelf made 
of 


=_ 


— _% 2 oy HF. 
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of his own Lands, in making one Ground to ſerve 
for the neceſſary Paſſage to another, 


X. 


10. Are- If a Teſtator who had two Houſes 
ciprocal joining to one another, deviſes one of 
Service de- them to one Legatary, and the other to 
tween the . 
Logarees another, or deviſes one of them, and 
of tue leaves the other to his Heir or Executor; 
contiguous the Partition Wall of theſe two Houſes, 
Houſes which had for its ſole Owner the Teſta- 
tor, will become common to the two 
Proprietors of theſe two Houſes. Thus 
the reciprocal Service on this common 
Wall will be as an Acceflory which will 
follow the Legacy /. 
Si is quiduas ædes habebat, unas mihi, alteras 
tibi legavit: & medius paries, qui utraſque ædes 
diſtinguat, intervenit: eo jure eum communem no- 
bis eſſe exiſtimo. /, 4. ff. de ſervit. leg. 


XI. 


it. The If of two Houſes belonging to a Teſ- 
_— tator, whereof one is left to the Heir 
ought to . 
have the Or Executor, and the other given to a 
uſe of the Legatee, or both are given to two Le- 
thing be. gatees, one of them could not be raiſed 
queathed. higher without taking away the Light 
of the other, or damaging it very much ; 
the Executor or Legatee who ſhould 
chance to have the firſt Houſe, could not 
raiſe it but in ſuch a manner as that there 
ſhould remain for the other Houſe ſo 
much Light as ſhould be neceſſary for the 
Uſe of it. For it was not the Teſta- 
tor's Intention that either his Executor 
or this Legatee ſhould render the Lega- 
cy of the other Houſe uſeleſs m. 


m Qui binas ædes habebat, ſi alteras legavit, non 
dubium eſt quin hæres alias poſſit altius tollendo, 
obſcurare lumina legatarum dium. Idem dicen- 
dum eſt, ſi alteri ædes, alteri aliarum uſumfructum 


legaverit. I. 10. ff. de ſervit. pred. urb. 
Sed ita officere luminibus, & obſcurare legatas 


ædes conceditur, ut non penitus lumen recludatur: 
ſed tantum relinquatur quantum ſufficit habitantibus 


in uſus diurni moderatione. 4, J. in f. 


XII. 


12. The The Legacy of a Houſe in the Town 
Moveables does not comprehend the Moveables 
of Sorts that are in it, unleſs they are expreſly 
in we added by the Teſtator. Nor does the 
N 
or Coun- Legacy of a Houſe in the Country take 
'ry, are in what Moveables may be in it that 
not Ac. are neceſſary for cultivating the Lands, 
Helen 70. and for gathering in the Harveſt u. 
em. : 
But this Legacy comprehends the 


things that are fixed to the Building, 


n Dotes prædiorum, quæ grzco vocabulo gyfjy- 

va appellantur, cum non inſtructa legantur, lega- 
tario non præſtantur. I. 2. $. I. de inſtr. vel in- 
ſirum. legat. | 


Vo I. II. 


ſuch as in certain Places preſſos and 
Tubs o 


o Cum fundus fine inftrumento legatus ſit, do- 
lia, molz olivarix & prælum, & quæcunque in- 
fixa inædificataque ſunt legato continentur. JI. 21. ed. 


XIII. 


The Legacy of a Country Houſe, to- 13. 7» 
gether with what ſhall be found in it 545 
neceſſary for cultivating the Lands, an Acceſories 
gathering in the Harveſt, comprehends 70 a Coun- 
the Moveables which may ſerve for z:ry-Houſe 
theſe Uſes p. And if there be any 2 under 
doubt as to the Extent which this Le- Veel. 
gacy ought to have, it mult be interpre- 
ted by the Preſumptions of the Teſta- 
tor's Intention, which may be gathered 
from the Words of the Teſtament, and 
from the Circumſtances ; and we may 
likewiſe make ufe of what Lights can be 
had from the Uſage of the Places g. 

p Inftrumentum eſt apparatus rerum diutius man- 
ſurarum ſine quibus exerceri nequiret poſſeſſio. 1. 
12. F. de inſtr. vel inſtrum. legat. 

Optimum ergo eſſe Pedius ait, non propriam 
verborum ſigniſicationem ſcrutari ; ſed imprimis, 
quid teſtator demonſtrare voluerit, deinde in qua 
præſumptione ſunt, qui in quaque regione commo- 
rantur. I. 18. 5. 3. in f. cod. 


XIV. 


If a Teſtator had deviſed a Houſe 14. Le 
with all its Moveables, this Legacy ons 
would comprehend all the Moveables ,,;.; *.. 


that were in it deſtined for the Furni- Meovea- 
ture of the ſaid Houſe : ſuch as Beds, bes. 
Haugings, Pictures, Tables, Chairs, 
and other things of the like nature. 
But if there ſhould be found in it Hang- 
ings or other Moveables, laid up and 
deſtined either for Sale, or for the uſe 
of another Houſe, the Legatary would 
have no right to them r. Tana if on the 
contrary ſome Moveables of this, Hquſe 
ſhould chance to be ſomewhere elſe at 
the time of the Teſtator's Death, as if 
a Sute of Hangings had been lent out, 
or given to be mended, whatever were 
out of the Houſe upon ſuch an account, 
would nevertheleſs be comprehended in 
the Legacy s. 2 

si fundus legatus fit cum his que ibi erant, quæ 
ad — ibi ſunt, non videntur legata. J. 44. U 
* quod caſu abeſſet, minus eſſe legatum ; 
nec quod caſu ibi ſit magis eſſe legatum. I. 86. cod. 


XV. 


If in the Legacy of a Houſe the Teſ- 15. Papers 
tator had comprehended in general and 47e not 
indefinite Terms every thing that ſhould e 
be found in the ſaid Houſe at the time of , ,,,.., 
his Death, without excepting any thing ; of all 
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things this Legacy, which would comprehend all 
ne 4 the moveable things, and even the Mo- 
wy. ney t, would not comprehend the Debts 
owing to the Teſtator, nor his other 
Rights, the Deeds or Titles whereof 
| ſhould be found in the ſaid Houſe. For 
\ the Debts and Rights do not conſiſt in 
the Papers which contain the Deeds or 
Titles of them, and have not their Si- 
tuation ina certain Place 2. But their 
Nature conſiſts in the Power which 
the Law gives to every one to exer- 
ciſe them. Thus the Deeds or Titles 
are only the Proofs of the Rights, and 

not the Rights themſelves. 


t Si fundus legatus ſit cum his qui ibi erunt, quæ 
ad tempus ibi ſunt, non videntur legata. Et ideo 
cuniæ quæ foenerandi cauſa ibi fuerunt, non ſunt 
egatæ. 0. 44. . de leg. 3. 
Uxori uſumfructum domuum & omnium rerum, 
uz in his omnibus erant, excepto argento, legave- 
— 54-5. excepto argento, & * 
mercis cauſa comparata ſunt, cæterorum omnium 
uſumfructum legatariam habere, /, 32. 5. 2. ff. de 
uſu & uſuf. & red. leg. 

It follows from theſe Texts, that this Legacy 
would comprehend the Money, if it were not ex- 
teped, a 

Caius Seius pronepos meus heres mihi eſto ex ſemiſ- 
fe benorum meorum, excepta domo mea, & paterna, 
in quibus habito, cum omnibus que ibi ſunt. Que 
omnia ſcias ad portionem hereditatis quam tibi de- 

di, non pertinere. Quæro, cum fit in his domibus 
argentum, nomina debitorum, ſupellex mancipia: 
an hæc omnia, quæ illic inveniuntur ad alios hære- 
des inſtitutos debeant pertinere. Paulus reſpondit: 


[ nomina debitorum non contineri, ſed omnium efle 


communia ; in cæteris vero nullum pronepoti lo- 
cum eſſe. 1, 86. f. de leg. 2- 

Debts and other Rights have not à Situation in 4 
certain Place, and are not comprehended in Plates 
as Things corporeal are. We may remark this Diſ- 
tinction between Rights and other Things in a Law 
which ſpeaks of it on another occaſion. Quod ſi nec 
quæ ſoli ſunt ſufficiant, vel nulla ſint /i pignora, 
tunc pervenietur etiam ad ura *. We ſee by this 
Text the Diſtinction between Rights and Things 
corporeal. 

* L. 15. §. 2. in fine ff. de re jud. 


XVI. 


16. The The Acceſſories which ought to fol- 
Acceſſory low the thing bequeathed, are judged 
maybe to be ſuch only by the Uſe that is made 


thi | 
aw + 2 of them, and not by their Value : So 


ter Value that the Acceſſory is frequently of a 


than that much greater Value than the thing it 

ö * ſelf to which it is Acceſſory; and it 

; oes nevertheleſs to the Perſon to whom 
Acceſſory, Boes never. 

the thing is bequeathed. Thus, for 


example, precious Stones ſet in the Caſe 
of a Watch, are only an Ornament 
and an Acceſſory to it, and yet they 
follow the Legacy of the Watch x. 


ö | x Plerumque plus in peculio eſt quam in ſervo, Et 


— 


nonnunquam vicarius, qui accedit, pluris eſt quam 
is ſervus qui venit. l. 44. F. de edil. ed. 
Pretioſius fecit additis aliis gemmis & margaritis. 
J. 6. 5. 1. F. de aur. arg. mund. : | : 
* 


The CIVIL LAW, &c. Book IV. 
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18. Legacies of Alimony are favourable. 


ier. 


Of Legacies of an Uſufrut?, or a Pen- 
ſion, or Alimony, and other things 
of the like nature. 


W E have not put down in this 

Section the Rule of the Roman 
Law, by which it is order'd, that if a 
Teſtator had bequeathed an Uſufru to 
a Town or other Corporation, itſhould 
laſt a hundred Years. And ſeeing we 
have explained in another Place a the 
Reaſon why we have not thought pro- 
per to inſert this Rule among the o- 
thers, it is not neceſſary to repeat it 
here. ) 

a See the end of the Prea 7 
in. f reamble of the Title of 
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Of Legacies. 


1 1 
1. 44. When a Teſtator bequeaths an Uſu- 
828 fruct, or the Enjoyment of a Houſe or 
Haren. other Tenement, the Condition of the 
* will be the ſame as of other 
Uſufructuaries, and his Enjoyment will 
have the ſame Extent and the ſame 
Bounds. And he will likewiſe be liable 


in the ſame manner for the Charges of 


the Houſes or Lands of which he has 
the Uſufruct. Thus we may apply to 
this Legatary the Rules relating to U- 
ſufruct, which have been explained in 
the Title of the ſaid Matter a. 


a Ses the Title of Uſufruft, See the ninth Arti- 
cle of the preceding Section. 


II. 


2. L. If a Teſtator had. deviſed to two or 
gacy Sag more Legatees the Uſufruct of a Houle 
EE a; Or Lands, and the Property thereof to 
P:rſons, the Survivor of them, this Legacy would 
and of the regard all the Legataries in two man- 
Property ners; for it would be pure and ſimple 
5 with regard to all of them as to the U- 
Y hem ſufruct, and conditional likewiſe in re- 

ſpect of them all as to the Propriety; 

every one of them being called to the 


Propriety thereof upon condition of 


their ſurviving the others 6. 

b Quoties liberis uſusfructus legatur, & ei, qui 
noviſſimus ſupervixerit, proprietas ; utile eſt lega- 
tum. Exiſtimo enim omnibus liberis proprietatem 


ſub hac conditione, ſi noviſſimus ſupervixerit, dari, 
J. 11. V. de reb. dub. 


| ITE. 
3. The Since one may bequeath the Uſufru& 
Uſufruft of of moveable things c; if a Teſtator had 
— bequeathed to his Wife the Uſufruct or 
72175 Enjoyment of his Houſe, and of all the 
things that ſhould be found in it at the 
time of his Death; excepting the Gold 
and Silver, and that there were in the 
ſaid Houſe Merchant-Goods in which 


the Teſtator traded, and which he kept 
there for Sale, this Uſufru& would not 


comprehend theſe ſorts of things d. 


For it would be reſtrained to that which 
ſhould appear to be deſtined to be kept 
in the ſaid Houſe. 


c See the third Section of Uſufrutt. 

4 Uxori uſumfruttum domuum, & omnium re- 
rum, quz in his domibus erant, excepto argento, 
legaverat ; item uſumfructum fundorum & ſalinarum. 
Quæſitum eſt, an lanæ cujuſque coloris mercis cauſa 

ratæ, item purpuræ quæ in domibus erant, uſuſ- 

tus ei deberetur. Reſpondit, excepto argento, 
& his quæ mercis cauſa comparata ſunt, cæterorum 
omnium uſumfruftum legatariam habere. J. 32. 5. 2. 


F. de uſu & uſufr. leg. 
Gy 1 
If a Teſtator had bequeathed a Por- 


Tit. 2. Sect. g. 165 


tion of the Produce or Income of a 4, How 
certain Land or Tenement, and the 7 1 
Executor ſhould afterwards ſell the ſaid % -"of 
Land, the Legacy will nevertheleſs ſub- the Fruit 
ſiſt. And it will be regulated not on the {#b//ts af- 
foot of the ſame Portion of the Intereſt 77% 
of the Price of the Sale, but. according 4 Fold. 
to the Value of that Portion of the 
Fruits, whether it exceed the ſaid Inte- 
reſt, or fall ſhort of it. For the Lega- 
cy was of that which the ſaid Portion 
might be worth every Year. Thus this 
Change ſhall hurt neither the Executor, 
nor the Legatee e. | 

e Liberto ſuo ita legavit : Præſtari volo Philoni, 
uſque dum vivet, omnis redit us, 
que pradiis a colonis vel emptoribus fructus ex con- 
ſuetudine domus mee preſtantur. Hæredes prædia 
vendiderunt ex quorum reditu quinquageſima relicta 
eſt. Quæſitum eſt an pretii uſuræ, quæ exconſuetudine 
in Provincia præſtarentur, quinquageſima debeatur? 
reſpondit, reditus duntaxat quinquageſimas legatas, 
licet prædia vendita ſunt. J. 2 1. . de ann. legat. 


V. 

If the Legatary of an Uſufruct had 53. The 
been burdened by the Teſtator with a Barden on 
Fiduciary Bequeſt to ſome other Per- OY 
ſon, and the ſaid Legatary either could faſrutt 
not, or would not accept the Legacy, paſs 1 
the Heir or Executor who ſhould reap e Execu- 
the Benefit of the Legacy would be ob- a * 
liged to ſatisfy the ſaid Fiduciary Be- ee 
queſt. For altho this Bequeſt regarded rale place. 
only the Perſon of the Legatary becauſe 
of his Uſufruct, and that the ſaid Uſu- 
fruct does not ſubſiſt any longer; yet the 
Enjoyment of the thing bequeathed, 
which was burdened with this Fidu- 
ciary Bequeſt does not go to the teſta- 
mentary Heir or Executor, but with 
this Charge /. | 

FSi ab eo cui legatus eſſet uſusfructus, fidei- 
commiſſium fuerit relictum: licet uſusfructus ad le- 


gatarium non pervenerit, hæres tamen penes quem 
uſusfructus remanet, fideicommiſſum præſtat. I. . 


F de uſu & uſufr. leg. 
VI. 

One may bequeath a certain Sum of 6. 74: 
Money, ora certain Quantity of Corn, Difference 
or other Things, by way of Penſion, to een 
be paid every Lear to the Legatary, ei- 2% 5 
ther during a certain Time, or during 2 . 
his Life. And there is this Difference gacy of an 
between a Legacy of this Nature, and Uſfrud. 
a Legacy of an Uſufruct, that in this 
laſt 4 Legatee has an uncertain Enjoy- 
ment, and may have either more or leſs, 
or ſometimes nothing at all; and that an 
annual Legacy of a certain Quantity is 
always the ſame. There is alſo this 


Difference between theſe two kinds of 


Legacies, that whereas the Legacy of 
an 
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7. Ano- 
ther Dif- 
ference. 


8. Ano- 
ther Dif- 
ference. 


The CIVIL LAW, &c. Boo IV. 


n Uſufru& is only one Legacy of a 
ight to enjoy always, as long as it 
ſhall laſt ; an annual Legacy contains as 
many Legacies as it may laſt Years. For 
every Year the Legatee ought to receive 
of the Executor the Revenue which 1s 
bequeathed him. Thus this Legacy is, 
as it were, conditional, and implies the 
Condition that the Legatary ſhould be 
living at the beginning of every Tear, 
in order to have N to the Legacy, 
and to tranſmit the Right of that Year 
to his Heir or Executor g. 

g Si in ſingulos annos alicui legatum fit ; Sabinus 
(cujus ſententia vera eſt) plura legara eſſe ait. Et 
primi anni purum, ſequentium conditionale: videri 
enim hane ineſſe conditionem, ſi vivar ; & ideo 


mortuo eo, ad hæredem legatum non tranſire. J. 4. 


. de ann. leg. See the following Articles. 

See as to what is ſaid at the end of this Article 
concerning the Tranſmiſſion of an annual Legacy, 
the ninth Article; and as for the ſufruct, there 
is no Tranſmiſſion of it, for it periſhes by the Death 
of the Uſufruttuary, See the firſt Article of the 
ſixth Section of Uſufruct, and the fourth Article of 
the firſt Seftion of the ſame Title, and the Remark 
there made upon it. 


VII. 


There is likewiſe this Difference be- 
tween the Legacy of an U ſufruct and an 
annual Legacy, that a Legacy of an 
Ufufruct cannot be perpetual, becauſe it 
would annul the Right of Property; 
but an annual Legacy may be perpetual, 
whether it be in favour of a Corpora- 
tion, or of the Heirs of ſome Family h;. 

h In annalibus legatis vel fideicommiſſis, quæ 
teftator non ſolum certz perſonæ, ſed & ejus hære · 
dibus præſtari yoluit, eorum exactionem omnibus 
brredibus & eorum hæredum hæredibus ſervari pro 
voluntate teſtatoris præcipimus. I. 22. C. de leg. 


VIII. 


There is alſo this other Difference 
between theſe two kinds of Legacies, 
that if the Lands which are ſubject to 
an Uſufruct ſhould produce nothing, the 
Right of the Uſuffuctuary would be of 
no uſe. But the Legacy of a certain 

nantity of Corn, Wine, or other 
Things, is altogether independent of 


what may be reaped in the Harveſt 


or Vintage. And even altho ſuch 
a Legacy were aſſigned to be taken 
out of the Crop of every Year, it 
would nevertheleſs be due in a Year 
when there were no Crop, provided 
that the other Years could ſupply the 
ſaid Deficiency, and that the Intention 
of the Teſtator were not contrary 
thereto i. 

i Vini Falerni quod domi naſceretur quotannis in 
annos ſingulos binos culeos heres mens Attio dato : 
Etiam pro eo anno, quo nihil yini natum eſt, debe- 


- 


that ſhould remain due 21. 


ri duos culeos: fi modo ex yindetnia cxterorum an- 
norum dari poſſit. J. 17. S. 1. . de ann, leg. 

Quæ ſententia, ſi voluntas non ad ver ſetur, mihi 
quoque placet. I. 13. F. ds trit. uin. vel, ol. leg. 


IX. 


Annual Legacies accrue to the Lega- 9. 4 an- 
tary when the Year begins: And altho «a! Lega- 
he dies as ſoon as the Year is begun, 9.” 
yet the Legacy for that whole Year is 3 
due J. For it is natural that a Legacy ning ef 
which is in lieu of a Fund for a Main- the Year. 
tenance Mould be acquired before hand. 

Si competenti judici annua legata vel fideicom- 
miſſa tibi relicta probaveris, ab initio cujuſque anni 


exigendi ea habebis faculrarem. 1, 1. C. quando | 


dies leg. vel fid.. ced. u. I. g. F. de ann. leg. In 
omnibus quæ in annos ſingulos relinquuntur hoc 


probayerunt, ut initio cujuſque anni hujus legati dies | 3 


cederet. I. 12. . quando dies leg, ced. See the 


ſixth Article. 


4 I "2 


We muſt not reckon in the Number of 10. 4 Te- 
annual Legacies, a Legacy of a certain £4 5% 


Sum that is made payable every Year un- Ly cow? 4 
til a certain Time, for ſome other Cauſe rears, is 1 


than that of a Maintenance or Alimony, of another 
no more than a Legacy of a Sum made N 
payable at ſeveral Terms of ſeveral ey Tec 
Years. For theſe Payments being thus aß. 
divided only to leſſen the Charge of the 
Executor, theſe Legacies would be of 

the ſame Nature with others, and as one 

ſingle Legacy, of which the entire Right 

would accrue to the Legatee at one 

and the ſame time. So that this Lega- 

tee happening to die before theſe Years 

were expired, he would tranſmit to his 

Heir or Executor the annual Payments 


m Si cum præfinitione annorum legatum fuerit, 
veluti, Tirio dena uſque ad annos decem: J ulianus 
libro trigeſimo dige ſtorum ſcripſit, intereſſe. Et fi 
quidem alimentorum nomine legatum fuerit: plura 
eſſe legata & futurorum annorum legatum legata- 
rium mortuum ad hæredem non tranſmitters. Si 
vero non pro alimentis legavit, ſed in plures pen- 
ſiones diyiſit exonerandi hæredis gratia, hoc caſu ait, 
omnium annorum unum eſſe legatum: & intra de- 
cennium decedentem legatarium, etiam futurorum 
annorum legatum ad hæredem ſuum tranſmittere. 
Quz ſententia vera eſt. l. 20. F. quand. leg. ced. 


IT 


If a Teſtator had left a Legacy of a 11. h 
Charity to be given on a certain Day, / 
f cn e judge whe- 
or of a Sum of Money to be diſtribu- 2er 4 Le. 
ted, either to the Canons of a Chapter, gacy of 4 
or to the Eccleſiaſticks of ſuch a Pariſh, m 
or to ſome other ſuch like Uſe, upon 37% 
Hae 7 4" i 2a 4 be diſtribu- 
ſome Feſtival or Solemnity, which ſhould % on 4 
return every Lear, as on a Saint's Day, certain 
or on ſome Feſtival of ſome of the Myſ- Pay, be 
teries of Religion, without mentioning perpetual, 


expreſly that the ſaid Charity oe Dole W 7 Lu 
ou | 


time. 


12. 
cies 
Mon 


for 4 


T 
7700 U 


mon 


| the Te. 


ſhould be reiterated every Year on the 
ſaid Day; we ſhould-judge by the Cir- 
cumſtances, whether. the Intention 
this Teſtator was to leave a Legacy of 
a Sum to be paid only for one ſingle 
Time, or to be paid yearly at the Re- 
turn of the ſaid Day. Which would 
depend on the Quality of the Perſon, 
on the Largeneſs of his Eſtate, on the 
Words of the Teſtament, on the Mo- 
tive of the Legacy, on the Fund ſet 
apart for the ſaid Charity or Dole, and 
on the other Circumſtances which might 
help us to judge of the Intention of this 
Teſtator u. 


» Cum quidam decurionibus diviſiones dari vo- 
luifſet die natalis ſui; Divi Severus & Antoninus re- 
ſeripſerunt, non eſſe veriſimile teſtatorem de uno 
anno ſenſiſſe, ſed de perpetuo legato. 1, 23. ff. de 
ann. leg, 

Ania fideicommiſſum his verbis reliquit, qui/quis 
mihi heres erit, fidei ejus committo, uti det ex re- 
dits cenacult mei & horrei, poſt obitum, ſacerdoti, 
& hierophylaco, & libertis, qui in illo tempore erunt, 
denaria decem die nundinarum quas ibi poſui. 
Quæro, utrum his duntaxat qui eo tempore quo le- 
_ in rebus humanis, & in eo officio fuerint, 

ebitum ſit, an etiam his, qui in locum eorum ſuc- 
ceſſerunt? Reſpondit, ſecundum ea quæ propone- 
rentur, miniſterium nominatorum deſignatum, cx- 
terum datum templo. Item quæro, utrum uno dun- 
taxat anno decem fideicommiſſi nomine debeantur, 
an etiam in perpetuum decem annua præſtanda 
ſint? Reſpondit, in perpetuum. J. 20. eod. 

Altho theſe Texts ſeem not to make the Perpetui- 
ty of a Legacy of this kind to depend on the Cir- 
cumſtances, yet it appears evidently that the Le- 
gacies there mentioned are declared to be perpetual 
only becauſe of the Circumſtances which reſult from 
the Quality of the ſaid Legacies, according to the 
Uſage of thoſe Times. And as for the Uſage with 
un, it is hardly poſſible that ſuch a Doubt ſhould 
happen; for a Teſtator who ſhould leave a perpetual 
Legacy of the nature of theſe explained in the Ar- 
ticle, would not fail to expreſs it, and to aſſign a 
Fund for a Charge of this kind, | 


XII. 

12. Tega - Legacies of Alimony, or of a Main- 
cies of Ali- tenance, laſt during the Life of a Lega- 
fork; are tary, unleſs the Teſtator has limited the 
e. Time. For Alimony, and a Mainte- 
nance, left indefinitely, not being re- 
ſtrained to a certain Duration of Time, 
are for the whole Time that the Lega- 
tee ſhall ſtand in need of them, which 

comprekends his whole Life o. 
o Mela ait, {i puero vel puellæ alimenta relin - 


quantur, uſque ad pubertatem deberi. Sed hoc ve- 
rum non eſt, tamdiu enim debebitur donec teſtator 


voluit: aut ſi non paret quid ſentiat, per totum 
tempus vice debebuntur. J. 14. ff. de alim. vel 


cab. leg. 
* XIII. 


13. A le. Seeing 2 Legacy of Alimony, or of 
1755 of A. ® Maintenance, is altogether avoura- 
imony to ble, if a Teſtator had deviſed ſuch 3 


the are 5 4 


III 205+ 


_=_ „ _—_ 4 147 | 
. | Of Legacies. Tit. 2. Sect. g. 1 


Legacy to laſt only until the Legatary I Puber- 


g . fe , - 
ſhould attain the Age of Puberty, it N 


would not end till he had attained the , „ant 
Age of full Puberty, that is, eighteen of full pu- 
Years compleat in Males, and fourteen berty. 

in Females p. | 


þ Certe fi uſque ad pubertatem alimenta relin* 
quantur, ſi quis exemplum alimentorum, quæ dudum 
pueris & puellis dabantur, velit ſequi, ſciat Hadria- 
num conſtituiſſe, ut pueri uſque ad decimumocta- 
vum, puellæ uſque ad quartumdecimum annum alan- 
tur, & hanc formam ab Hadriano datam obſervan- 
dam eſſe Imperator noſter reſeripſit. Sed etſi gene- 
raliter pubertas non ſic definiatur, tamen pietatis in- 
tuitu in ſola ſpecie alimentorum hoc tempus ætatis 
eſſe obſervandum, non eſt incivile. J. 14. S. 1. F. 
de alim. vel cb, leg. 

See touching theſe two ſorts of Puberty, the Re- 
mark on the eighth Article of the ſecond Section of 


Perſons. 
XIV. 


A Legacy of Maintenance, or barely 14. 4 L- 
of Alimony, comprehends Food, Rai- gacy ef 
ment, and Lodging, unleſs the Teſta- A 
tor ſhall have ſet ſome Bounds to it; %, 
for one cannot live without Clothes and Clothing 
Lodging. But this Legacy does not and bodg- 
comprehend that which relates to the 7: 
Inſtruction of the Legatee, either for a 
Trade, or ſome Profeſſion, or for his 
Learning at School. For theſe Wants 
are of another nature, and are not ſo 


neceſſary as Food, Clothing, and Lodg- 
ing 9: 
Legatis alimentis, cibaria & veſtitus & habitatio 
44 be: quia fine his ali corpus non poteſt, cæ- 
tera quæ ad diſciplinam pertinent, legato non con- 
tinentur, J. 6. F. de alim. vel cib. leg. Niſi aliud 
teſtatorem ſenſiſſe probetur. J. 7. cod. 

Rogatus es ut quendam educes, ad victum neceſ- 
ſaria ei praſtare cogendus es. Paulus: cur plenius 
eſt alimentorum legatum, ubi dictum eſt & veſtia- 
rium, & habitationem contineri? imo ambo ex 


quanda ſunt, J. wit, eod, | 


XV. 


If a Teſtator had bequeathed Ali- 15. Lega- 
mony, or a Maintenance, indefinitely, % e, Ali- 


| 2 . : mony are 
without ſpecifying any thing, and if he tes 


had been wont to maintain the Perſon according - 


to whom he had left this Legacy, it zo the Cir- 

would be regulated on the ſame foot: cumſtan- 

If not, it would be fixed either ar a“. 

certain Sum of Money yearly, or a cer- 

tain Quantity of Neceſlaries to be paid 

in Specie, and in proportion to the 

Quality of the Legatee, the Quality of 

the Teſtator and of his Eſtate, the 

Confideration which the Teſtator might 

have had for the Perſon of this Legatee, 

either out of Affection to him, or becauſe 

of ſome Duty or other Tie, and accord- 

ing to the other Circumſtances which ' 

might help us to judge of the Mn, 
| 0 


of the Teſtator r, as has been ſaid in 
another Place . 
Cum alimenta per fideicommiſſum relicta ſunt 
non adjecta quantitate, ante omia inſpiciendum eſt 
quæ defunctus ſolitus ſuerat ei præſtare: deinde quid 
cæteris ejuſdem ordinis reliquerit: ſi neutrum appa- 
ruerit, tum ex facultatibus defuncti, & caritate ejus 
cui fideicommiſſum datum erit, modus ſtatui debe - 
bit. J. 22. de alim. vel cib. leg. | 
s See the twelfth Article of the ſixth Section of 


Teflaments. | 
XVI. * 
16. How If he who gave always Alimony, or 
a Legacy of a Maintenance, to a Perſon, leaves 
— him a Legacy of what he was wont to 
Teſtator give him, and it does appear that he 
had been gave him differently, ſometimes more, 
uſed o give and ſometimes leſs ; the Legacy will be 
peſo regulated upon the foot of what he gave 
ys the laſt rime immediately preceding his 
6 Death, whether he had given more be- 
8 fore that time, or leſs t. 

t Sed ſi alimenta que vivus praſtabat, reliquerit, 
ea demum præſtabuntur quæ mortis tempore præſ- 
tare ſolitus erat. Quare fi forte varie præſtiterit: 
ejus tamen temporis præſtatio ſpectabitur quod pro- 

ximum mortis ejus ſuit. Quid ergo fi cum teſtaretur, 
minus præſtabat, plus mortis tempore, vel contra? 
adhuc erit dicendum, eam præſtationem ſequendam 
quæ noviſſima fuit, l. 14. $ 2. . de alim. vel cib. 


leg. 
XVII. 


17. A Le- Although Legacies of Alimony, or 
gacy of Maintenance, be deſtined for the Diet, 
12 Clothing, and Lodging of the Legatee, 
= $4 yet if the Teſtamentary Heir does not 
Legatary furniſh them to the Legatary, and he 
have been have them ſomewhere elſe, and even 
maintained gratis, this 'Feſtamentary Heir, or his 
Jome other Heirs or Executors, if he were dead, 
„would nevertheleſs be accountable for 
the Arrears to the ſaid Legatee. And 
the Ceſſation of Payment for ſeveral 
Years would be of no manner of pre- 
judice to him either for the Time paſt, 
or the Time to come. For altho the 
Motive of the Feſtator was barely that 
the Legatee ſnould be maintained, and 
that he has had his Maintenance; yet 
this was a Charge that the Teſtator im- 
pos'd on his Teſtamentary Heir: And 
on his part it would be unjuſt that he 
ſhould reap the Benefit of it, as it is 
juſt on the part of the Legatary, that 
he ſhould have the Advantage both of 
the Bounty of this Teſtator, and of the 
Liberality of other Perſons who had 
nouriſhed and maintained him, or of 
his own Induſtry, if he had lived by 
that + 

u Prxteriti temporis alimenta reddenda ſunt. 

J. 10. S. 1. ff. de alim. vel cib. leg. 


Manumiſſis teſtamento cibaria annua, ſi cum ma- 
tre morabuntur, per fideicommiſſum dedit. Mater 
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flio triennio ſupervixit: n cibaria, neque veſ- 
tiaria eis præſtitit, cum in — — Edctcommiſl li- 
betti ceſſarent. Sed & filia, poſteaquam matri hæres 
extitit, quoad vixit, annis quatuordecim interpellata 
de iiſdem ſolvendis non eſt. Quæſitum eſt an poſt 
mortem filiæ a noviſſimo bærede petere poſſint, & 
tam præteriti temporis, quam futuri, id quod ciba - 
riorum nomine & veſtiarii relictum eſt? teſpondit 
ſi conditio extitiſſet, nihil proponi cur non poſſent. 
J. 18. 5. 1. cod. 


XVIII. 


Legacies of Alimony are diſtinguiſh- 
ed from the greateſt part of other Le- mony are 
gacles, by the Conſideration of the Ne- favoura- 
ceſſity that renders them ſo favoura- ble. 
ble, that one may bequeath Alimony 


18. Lega 


even to Perſons that are incapable of 


other Legacies, as has been ſaid in 
its Placex. And if a Legacy of Ali- 
mony or Maintenance, or of a yearly 
Penſion, were made in favour of poor 
Perſons, it might be ranked in the 
Number of Legacies to pious Ules, 
which are the Subje&-matter of the en- 
ſuing Section. 


x See the ſixth Article of the ſecond Section. 
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Of Legacies to pious Uſes, 


The CONTENTS. 


1. What are Legacies to pious Uſes. 

2. Difference between Legacies to pious Uſes 
and other Legacies by their Motives and 
their Uſe. 

3. Difference between a Legacy to pious Uſes, 
and a Legacy which regards the publick 
Good. | 

4. A Legacy to a pious Ufe, without any 
particular Deſtination, how to be ap- 
plied. 

5. Execution of Legacies to pious Uſes. 

6. - Deſtination of a pions Legacy to another 
Uſe than that which the Teſtator had ab- 
pointed. 

7. Privilege of Legacies to pious Uſes. 


I. 


Egacies to pious Uſes are thoſe Le- 1. Mae 


i are Lega- 
gacies that are deſtined to ſome 2 5 bi 


Work of Charity a; whether they re- ous Uſes. 


late to ſpiritual or temporal Concerns. 


Thus, a Legacy of Ornaments for a 
Church, a Legacy for the Maintenance 
of a Clergyman to inſtru& poor Chil- 
dren, and a Legacy for their Suſte- 
nance, are Legacies to pious Uſes. 

a Diſpoſitiones pii teſtatoris. J. 28. C. de Epiſc. 
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Of Legacies. 


II. | | 
2, Dif- We may make this a firſt Difference 
rence be- between Legacies to pious Uſes, and 
plane; * the other ſorts of Legacies, that the 
„ans Uſes Name of Legacies to pious Uſes is pro- 
and other perly given only to thoſe Legacies which 
Legacies, by are deſtined to ſome Work of Piety and 
their Me., Charity, and which have their Motives 
n * independent of the Conſideration which 
their Uſe. 8 : 
the Merit of the Legatees might procure 
them; whereas the other Legacies have 
their Motives confined to the Conſide- 
ration of ſome particular Perſon, or are 
deſtined to ſome other Uſe than to a 
Work of Piety or Charity, as ſhall be 
ſhewn in the Article which follows, 


b It is in this Motive that the eſſential Part of 
Legacies to pious Uſes does conſiſt. 


III. 

. Dife- All Legacies which have not for their 
rence be- Motive the particular Conſideration of 
tween a ſome Perſon, are not for all that of the 
£2, Number of Legacies to pious Uſcs, al- 
1 2 le tho they be deſtined for a publick Good, 
gacy which if that Good be any other than a Work 
regards the of Piety or Charity. Thus, a Legacy 
Ron deſtined for ſome publick Ornament, 
„% ſuch as the Gate of a City, for the Im- 
belliſhment or Conveniency of {ome 
publick Place, and others of the like na- 
ture, or a Legacy of a Prize to be given 
to the Perſon who ſhould excel others 
in ſome Art or Science, would be Le- 
gacies of another nature than thoſe to 

pious Uſes c. 

c Si quid relictum ſit civitatibus, omne valet, ſive 
in diſtributionem relinquatur, five in opus, five in 
alimenta, vel in eruditionem puerorum, five quid 
aliud. J. 117. ff. de leg. 1. 

Civitatibus legari poteſt etiam quod ad honorem 
ornatumque civitatis pertinet. Ad ornatum pu- 
ta quod ad inſtruendum forum, theatrum, ſtadium, 
legatum fuerit. Ad honorem puta, quod ad munus, 
venationemve, ludos ſcenicos, ludos circenſes, re- 
lictum fuerit: aut quod ad diviſionem ſingulorum 
civium, vel epulum relictum fuerit: hoc amplius 
quod in alimenta infirmæ ætatis, puta ſenioribus, 
vel pueris puelliſque, relictum fuerit ad honorem ci- 
vitatis pertinere reſpondetur. J. 122. eod. 


IV. 


4. 4 Le. If a Legacy to pious Uſes was not 
gacy zo a deſtined to any particular Uſe, as, if a 
pou; Uſe, Teſtator had left a Legacy in general 
yn: either to the Church, or to the Poor ; 
cular De- the Legacy to the Church would be for 
ſtination, the Pariſh-Church of the Place where 
bow to be the Teſtator lived; and the Legacy to 
lied. the Poor would be for the Hof ital of 
that Place, if there were any : It there 
were no Hoſpital, the Legacy would 
go to the Poor of that Pariſh. And it 
Vo I. II. 


DR gy a a 
Tit. 2. Sect. 6. 
would be the ſame thing, if inſtead of a 
bare Legacy, the Teſtator had inſtitu- 
ted for his Teſtamentary Heirs the 
Church, or the Poor d. | 

& Si quis in nomine magni Dei & Salvatoris noſ- 
tri Jeſu Chriſti hæreditatem, aut legatum reliquerit, 
jubemus, Eccleſiam loci illius, in quo teſtator do- 
micilium habuerit, accipere quod dimiſſum eſt. 
Nov. 131. c. 9. 

It appears by this Text, that it was the Uſage of 
thoſe Times to leave Legacies to God. And if ſuch 
a Legacy. ought to belong to the Church of the Place, 
with much more Reaſon ought a Legacy that is left 


to the Church indefinitely belong to the Teſtator's 
Pariſh-Church, 


V. 


If the Teſtator himſelf had not di- 5: ei 

rected particularly the Application of a *”? oh | 

. . gacies 

Legacy to pious Uſes; as, if he had pious Uſes: 
left a Legacy to the Poor indefinitely in 
a Place where there were no Hoſpital, 
or for the Redemption of Captives, 
without ſpecifying in what Place; the 
Execution of theſe Diſpoſitions would 
depend on the Executor of the Teſta- 
ment, or other Perſon to whom the 
Teſtator had explained and intruſted his 
Intention. And if there were no Per- 
ſon to whom he had imparted his Will, 
and that it were not ſafe to truſt to the 
Integrity of the Teſtamentary Heir, the 
ordinary Judge would give Directions 
therein, at the Inſtance of the Perſons 
whoſe Duty it ſhould be to ſee theſe Le- 
gacies duly applied e. 

e Si quidem teſtator deſignaverit per quem deſi - 
derat redemptionem fieri captivorum, is qui ſpecia- 
liter deſignatus eſt, legati vel fideicommiſſi habeat 
exigendi licentiam: & pro ſua conſcientia yotum 
adimpleat teſtatoris. Sin autem perſona non deſig- 
nata, teſtator abſolute tantummodo ſummam le- 
gati vel fideicommiſſi taxaverit, quæ debeat memo- 
ratæ cauſæ proficere: vir reverendiſſimus Epiſcopus 
illius civitatis ex qua teſtator oritur habeat facultatem 
exigendi quod hujus rei gratia fuerit derelictum, pium 
detun&ti propoſitum ſine ulla cunctatione, ut con- 
22 impleturus. J. 28. §. 1. C. de Epiſc. er 
Cler. | 


J What is ſaid in this Text, that if 
the Teſtator has named no body for the 
Execution of his Legacies to pious 
Uſes, the Biſhop of the Place may de- 
mand the Sum bequeathed, in order to 
execute the Intention of the Teſtator, 
is not altogether conformable to our 
Uſage. For the Biſhop may indeed 
take care that the Legacies left to the 
Poor be duly applied ; but it is not he 
himſelf that demands and receives the 
Sums appropriated to theſe ſorts of Le- 
gacies. And if it be neceſſary to ſue 
the Executor at Law, this Fun&ion 
will belong to the Perſons who are 
charged with this Care, ſuch as the Go- 
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vernors of an Hoſpital, or of an Alms- 
Houſe, according as theſe Legacies 
happen to be deſtined. And if the Le- 
gacy were not appropriated to any par- 
ticular Houſe, as a Legacy of an Alms 
to be diſtributed on a certain Day in a 
certain Place, which were not applied 
to any particular Hofpital, or a Legacy 
to the Poor in a Place where there were 
no Houſe allotted for them, the Officers 
of Juſtice would be obliged to give Di- 
rections therein at the Inſtance of the 
King's Procurators. Which does not 
hinder the Biſhops and Curates from do- 
ing their Diligence on their part to pro- 
eure the Execution of theſe ſorts of Le- 

acies. We may conſult on this Sub- 
ject the Ordinances which have provi- 
ded for the Recovery, Preſervation, and 
Adminiſtration of the Goods belonging 
to the Poor. See the Edict of 1561, the 


Ordinance of Moulins, Art. 73. that of 


Blois, Art. 65, & 66. and that of Melun, 
Art. 10. 


VI. 


6. Deſi- If a pious Legacy were deſtined to 
zation of ſome Uſe which could not have its Et- 
a pious Le fect, as if a Teſtator had left a Legacy 
g4cy 70” for building a Church for a Pariſh, or an 
other Uſe a . 
than that Apartment in an Hoſpital, and it hap- 
which the pened either that before his Death the 
Teftator faid Church, or the ſaid Apartment had 
Nas wy been built out of ſome other Fund, or 
Pomteds that it was no ways neceſſary or uſeful, 
the Legacy would not for all that re- 
main without any Uſe ; but it would 
be laid out on other Works of Piety 
for that Pariſh, or for that Hoſpital, ac- 
cording to the Directions that ſhould 
be given in this matter by the Perſons 


to whom. this Function ſhould belong f. 


F Legatum civitati relictum eſt, Vt ex reditibus 
quotannis in ea civitate memorie conſervande de- 
functi gratia ſpeftaculum celebretur, quod illic cele- 
brari non licet. Quæro quid de 4 exiſtimes? 
Modeſtinus reſpondit: cum teſtator ſpectaculum edi 
voluerit in civitate, ſed tale, quod ibi celebrari non 
licet: iniquum eſſe hanc quantitatem quam in 

ſpectaculum deſunctus deſtinaverit, luero hæredum 


cedere. Igitur adhibitis hæredibus, & primoribus 


civitatis, diſpiciendum eſt, in quam rem converti 


debeat fideicommiſſum, ut memoria teſtatoris alio 


& licito genere celebretur, J. 16, J. de uſu & uſuf. 
red. leg. AH ns 

Altho this Text relates to another ſort of Diſpoſs- 
tions, yet the Rule that reſults from it is with much 
more Reaſon very juſt in Legacies 10 pious Uſes, 


VII. 


7. Privi- Since Legacies for Works of Piety 
lege of Le- and Charity have a double Favour, both 


gacies 0 that of their Motive for holy and 4 
or 


pions es. ns Uſes, and that of their Utility for 
the publick Good; they are conſidered 
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as being privileged in the Intention of 
the Law g. 


g See the ſixth Article of the eighth Section, and 
the Remark on the fourth Article of the ſecond 
Section of Codicils. | | 

The Favour of Legacies to pious Uſes may diſtin- 
guiſh them from other Legacies in the Caſes men- 
tioned in the Places which we have juſt. now 410- 
ted; and in general, this Favour may be con ſider- 


ed in the Caſes relating to the Interpretation of any 


Diſpoſition for a Legacy to a pious Uſe, 

See concerning this Subject of Privileges of Lega- 
cies to pious Uſes, the Preamble to the ſecond Section 
of the Falcidian Portion. 


S E C T, VI., 


Of Legacies of one of ſeveral Things, 
at the Choice of the Executor, or 
of the Legatee. 


E have endeavoured to form the 

. Rules which compoſe this Sec- 

tion in ſuch a manner, as that they 
may reconcile ſome Contrarieties, at 
leaſt, ſuch, in appearance, as we meet 
with in ſome Laws relating to this Mat- 
ter. Thus, for example, it is {aid in 
one Law, That if a Teſtator hath be- 
Fl in general a Man, that is to 
ay, a Slave, the Legatary ſhall have 
the Choice of the Perſon; Homine gene- 
raliter legato, arbitrium eligendi quem acci- 
peret, ad legatarium pertinet. l.2. F. I. 
F. de opt. vel el. leg. And it is ſaid in 
another Law, That if a Teſtator hath 
bequeathed in general a Silver Baſon, 
he having ſeveral, and not diſtinguiſh- 
ing which Baſon he intends to give; 
the Teſtamentary Heir will have it in 


his Choice to give which Baſon he 


pleaſes. Sed et lancem legaverit, nec ab- 
paruerit quam, xque electio eſt haredis quam 
velit dare. J. 37. in fine Ff. de leg. 1. 

It would ſeem by theſe Texts, that 


whoever ſhould take both the one and 


the other in a literal Senſe, might think 
it indifferent in point of Law, whether 
the Election were given to the Teſ- 
tamentary Heir, or to the Legatee, 
which certainly cannot be juſt ; but in 


order to reconcile them together, it is 


neceſſary to obſerye a Diſtinction of the 
antient Roman Law between Legacies 
which were called per vindicationem, and 


thoſe that were called per damnationem, 


of which mention hath been made in 


another Place a. In the Legacies of the | 


firſt ſort, the Legacy being conceived 
in theſe or the like Terms, I will that 


a See the Preamble of the ninth Seftion of Teſta- 


ment 4. 
1 ſuch 
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67 Legacies. 


ſuch a one take a Horſe out of my Stable, the 


Legatee had the Choice; for he himſelf 


took the Thing that was bequeathed to 
him: And it is of a Legacy of this 
kind, that we are to underſtand the firſt 
of the Texts which have been now quo- 
ted. And in the Legacies of the ſe- 
cond kind, the Legacy being conceived 
in theſe Terms, 7 will that my Heir give 
zo ſuch a one, one of my Horſes, the Teſ- 
tamentary Heir made the Choice; for 
it was he that was charged to give 
the Thing that was bequeathed : And 
it is of a Legacy of this ſecond kind 
that we are to underſtand the ſecond 


Text. Thus altho the Differences of W 
f 6. A Legacy left to the Choice of a third 


theſe two ſorts of Legacies, and 0 
ſome others, of which it would be to 
no purpoſe to ſpeak here, have been 
aboliſhed c, yet it is neceſſary to make 
uſe of them for conciliating the Con- 
trarieties of theſe, and of many other 
Laws, which have very much perplexed 


ſeveral Interpreters, and that not with- 


out reaſon. And we may likewiſe ſay 
of theſe two kinds of Legacies, which 
were thus diſtinguiſhed in the Roman 
Law, that their different Expreſſions 
may point out ſome Difterence in the 
Intention of the Teſtator; and that 
that Expreſſion which gives to the Le- 
gatee the Right to take, ſeems to have 
a greater relation to the Right of chu- 


ſing, than that which charges the Teſ- 


tamentary Heir to give to the Legatece- 
We have been obliged to make this 
Reflexion on a Difficulty, which it was 
neceſlary to clear up before we ſhould 
proceed to explain the Rules relating to 
this Matter. But ſeeing in our Uſage 
there is only one manner of Expreſſion 
uſed by Teſtators, which has no rela- 
tion to any one of theſe two ſorts of 
Legacies that were diſtinguiſhed in the 
Roman Law, and that almoſt all Lega- 
cies are conceived in theſe Terms, I 
give and bequeath to ſuch a one, or, if it 
is in the Name of a third Perſon, gives 
and bequeaths; theſe Expreſſions mark 
nothing at all of the Intention of the 


Teſtator, that favours either the Teſ- 


tamentary Heir or the Legatee. Thus, 
unleſs the Legacy be conceived in ſuch 
a manner as to leave the Choice either 
to the one or to the other, it muſt be 
interpreted according to the Rules that 
have been explained in the ſixth, ſe- 
venth, eighth, ninth, tenth, and ele- 
venth Articles of the ſeventh Section of 
Teſtaments. And fince it is not pr oper 
to repeat in this Section what has been 

b V. Tit, Up. 24. S. 14. 

c S. 2. Inſt. de legat. 

Vo I. II. 


Tit. 2. Sect. 7; 171 
ſaid in thoſe Articles, the Reader may 


oo recourſe to them, and join them 
. | 


The CONTENTS. 

1. Three manners of bequeathins one out of 
ſeveral Things. ' 8 1 

2. Of Legacies where no mention is made 
who ſhall have the Choice. 

3. If the Expreſſion of the, Teſtator deter- 
mines the Choice, we muſt hold to that. 

4+ A Legacy left to the Choice of the Exe- 
cutor. 

5. A Legacy left to the Choice of the Lega- 
tary. 


7. He who has the Choice, ought not to de- 
fer it. | | 

8. Penalty when the Executor defers to make 
the Choice. | 

9. Penalty when the Legatary defers to make 
the Choice. | 

10. If there remains only one of the Things 
whereof the Choice was bequeathed, it be- 
longs to the Legatary, 

11. If after the Choice is made the Thing 
choſen periſhes, the Legatary bears the 
Loſs of it- | 

12. He who has made his Choice cannot 
change, and make another. 

13. The Choice cannot be made before the 
Executor has TK the Succeſſion. 


Perſon. 


14. The Legatary of what ſhall remain af 
ter the Choice of another, will have all, 
if no Choice is made. 

15. The Right of Election paſſes to the Heir 
or Executor of the Legatee. 


I. 


One may bequeath one of two or 1. Three 
more things in three manners. For - y «9g 
one may leave ſuch a Legacy without Fo. 

. , : queathing 
making mention of the choice; as if a eng out of 
Teſtator bequeaths ſimply a Horſe to ſeveral 
be taken from among thoſe in his Stable, ings» 

a Picture to be taken out of thoſe in his 
Cloſet ; and one may leave the Choice 
either to the Legatary or to the Ex- 


ecutor a. 
a See the following Articles. 


IL 


If a Teſtator 'bequeaths a thing to 2. of Ze 
be taken out of ſeveral of the ſame kind gacies 
that ſhall be found in this Succeſſion, here no 


or even that are not part of the Sueceſ- „, 1 


ſion, and does not expreſs to whom the ſhall haue 

Choice ſhall belong, whether to the the choice, 

Executor or to the Legatee, this Lega- 

cy will depend on the Rule explained in 
| 2 2 the 
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3. If the 


The CIVIL LAW, 


the twenty ſecond Article of the third 
Section of this Title, and on the Rules 
which follow 6. 


See that twenty ſecond Article of the third 
Section of this Title, and the tenth Article of the 
ſeventh Section of Teflaments. See the following 


Rules. 
III. 


If the Expreffion of the Teſtator is 


Expreſſion conceived in ſuch Terms as to make us 


of the 


Teſtator 
determines 


judge, that altho he has not given the 
Choice either to the Executor or to the 


the Choice, Legatary, in a Legacy of one out of 
we muſi two or more things, his Intention was 


hold 10 
that, 


to bequeath one of them rather than 
the other ; the Legacy will be under- 
ſtood of that thing to which the Teſta- 
tor's Expreſſion ſhall have a greater rela- 
tion than to the other, whether it be of 
more or leſs value. Thus, for exam- 
ple, if a Teſtator had bequeathed his 
Saddle-Horſe, having ſeveral of that 
kind, the Legacy would be underſtood 
of the Horſe which the Teſtator him- 
ſelf was wont to ride. Thus, for ano- 
ther example, if he who had two Houſes, 
one in Paris in which he himſelf dwelt, 
and the other at St. Denis occupied b 
a Tenant, had left a Legacy in theſe 
Terms, I give and 2 my Houſe to 
ſuch a one; this Expreſſion would deter- 
mine the Legacy to be meant of the 
Houſe in which the Teſtator lived, un- 
tels it ſhould appear by the Circum- 
ſtances that his Intention was to be- 
queath the other. But if the Expreſ- 
ſion of the Teſtator ſhould not deter- 
mine particularly for any one of the 
two Houſes, as if he had barely de- 
viſed one of his Houſes; or if having 
two Lands called by the ſame Name, 
he had deviſed one of them, the Exe- 
cutor might give only the Houſe or the 
Land that is of leaſt value c, for by that 
he will have ſatisfyd the Legacy. And 
in general in all Doubts of this nature, 
where nothing determines to one of the 
things which are comprehended in a 
Legacy, the Preſumption is for the Ex- 
ecutor, as has been explained in ano- 
ther Place d. 


c Si de certo ſundo ſenſit teſtator, nec appareat 
de quo cogitaverit: electio hæredis erit, quem velit 


dare: aut fi appareat, ipſe fundus vindicabitur. 4, 


7. §. I. ff. de leg. 1. 
Scio ex facto tractatum: cum quidam duos. fun- 


dos ejuſdem nominis habens, legaſſet fundum Cor- 
nelianum: & eſſet alter pretii majoris, alter mino- 
ris: & hæres diceret minorem legatum, legatarius 
majorem vulgo fatebitur, utique minorem eum le- 
gaſſe, {i majorem non potuerit docere legatarius. /, 
39. §. 6. F. de leg. 1. 

d See the ſixth, ſeventh, and other following Ar- 
ticles of the ſeventh Section of Teftaments. 


id evenerit. I. 5. eod. 


Sc. Book IV. 


If a Teſtator had bequeathed a Silver 4. 4 E. 
Baſon, having ſeveral of that ſort, the 540 4e. 
Executor would be at liberty to give brag of 
which Silver Baſon he pleaſed e. For the Execu- 
the Legatary would have that which vor. 
was left him; and this is a Conſequence 
of the Rule explained in the third Ar- 
ticle. And the Executor would with 
much more reaſon have this Liberty, 
if the Teſtator had left the Choice to 
him. Burt if the Legacy were of things 
which altho of the ſame kind might be 
of different Qualities, good or bad, 
ſuch as Horſes, Hangings, the Liberty 


of chufing which the Executor would 


have, would not extend to a Power of 
chuſing a Sute of old Hangings that 
are falling to pieces, or a Horſe that is 
broken-winded. For it could not be 
preſumed that the Teſtator had given 
this Extent to the Right of Election 
which he had left to his Executor f. 

e Sedetfi lancem legaverit, nee appargerit | 
æque electio eſt any 4 quam — 32 


＋. 2 de leg. 1. 

Si hæres generaliter ſervum quem ipſe voluerit, 
dare juſſus, ſciens furem dederit, 1 e furtum legata- 
rio fecerit, de dolo malo agi ky ait. Sed quo- 
niam illud verum eft, heredem in hoc teneri at non 
peſſimum det, ad hoc tenetur ut & alium hominem 
præſtet, & hunc pro noxæ deditione relinquat. J. 
110. ff. de leg. 1. See the twenty ſecond Article 
of the third Section, and the eighth and tenth Ar- 
ticles of the ſeventh Section of Teſtaments. 7 


V. 


When a Teſtator gives to the Legata- s. 4 Le. 
ry the Right of chuſing out of feveral gacy left 
things, ſuch as the Horſes in his Stable, %. 5 
any of them which he pleaſes, and in 5% Liga. 
like manner of other things; the Le- jay, 
gatary has the Liberty to chufe the moſt 
precious of them g. And to put the 
Legatee in a condition to make this 
Choice, the Executor 1s obliged to ſhew 
all that there is in the Inheritance of 
that kind of thing of which the Elec- 
tion is bequeathed, And if there ſhould 
be any which by ſome Chance, with- 


out the Deed of the Executor, had 


not appeard, the Legatary who 
without knowing any thing of them, 
had made his choice, might chuſe anew 
after he came to the knowledge of 


them y. But if among all theſe things 


g Quoties ſervi electio vel optio datur, legatarius 
optabit quem velit. I. 2. ,. de opt. vel elect. leg. 

h Scyphi electione data, fi non omnibus ſcyphis 
exhibitis legatarius elegiſſet, integram ei optionem 
manere placet, Niſi ex his duntaxat eligere vo- 
luiſſet, cum ſciret & alios eſſe. I. 4. cod. Nec ſo- 
lum ſi fraude hæredis, ſed etiam ſi alia qualibet cauſa 


there 
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Of Legacies. Tit. 2. Sed. 7. 
choice, and that others can do it as well as he, it 
would not be juſt to wait ſo long a time till he ſhould 
be pleaſed to determine the Matter, eſpecially if the 


thing bequeathed were of ſuch a nature as io be in 
hazard of periſhing during the Delay. 


there ſhould be any one that were ſin- 
gularly neceſſary to the Executor for 
matching ſome other Goods of the 
Succeſſion, it would be equitable to ex- 
cept it out of the choice of this Lega- 
tary, eſpecially if the Executor is wil- 
ling to make up to the Legatary what 
this neceſſary thing ſhould exceed the 
others in value, if none of the others 
be found of an _ Value to it. For 
the Right of the Legatary does not ex- 
tend ſo far as to put it in his power to 
hurt the Executor 7. 

i As the Executor or Teflamentary Heir, ought 
not to abuſe the Liberty of Election, as has been 
ſaid in the preceding Article; ſo neither ought the 
Legatary to abuſe it when he has it. Homine le- 
gato, actorem non poſſe eligi, J. 37. ff. de leg. 1. 
See the tenth Article of the ſeventh Section of Teſ- 
taments. 

VI. 


6. A Le- If the Teſtator had left to a third 


gacy eft to Perſon the Choice of the thing be- 


— queathed, either becauſe he did not 
Perſon, think the Legatary capable of making 


the ſaid Choice, or becauſe he was wil- 
ling to make uſe of that Temperament 
between the Intereſts of the Executor 
and of the Legatee, the Legacy would 
be fixed by that third Perſon. And if 
he ſhould fail, or refuſe to determine it, 
the right of Election would go to the 
Legatary, who might demand of the 
Executor ſuch of the things as he ſhould 
pitch upon, providing it were not the 
moſt precious of all, but a thing of middle 
Value between that which were moſt pre- 
cious and that of leaſt Value J. And in 
caſe they could not agree among them- 
ſelves, the Election would be determi- 
ned by tlie Arbitration of ſome Perſon 
whom they themſelves ſhould agree 


on, or who ſhould be named by the 


Judge . 

Si quis optionem ſervi vel alterius rei reliquerit, 
non ipſi legatario, ſed quam Titius forte elegerit: 
Titius autem vel noluerit eligere, vel non potuerit. 
vel morte fuerit præventus, & in hac ſpecie dubitaba- 
tur apud veteres quid ſtatuendum fit ; utrumne Jega- 
tum expiret, an aliquod ei inducatur adjutorium, 
ut viri boni arbitratu procedat electio. Cenſemus 
itaque, ſi intra annale tempus ille qui eligere juſſus 
eſt hoc facere ſuperſederit, vel minime potuerit, vel 
quandocunque deceflerit, ipſi legatario videri eſſe 
delatam electionem. Ita tamen, ut non optimum 
ex ſervis, vel aliis rebus quidquam eligat, ſed me- 
diæ æſtimationis. Ne dum legatarium ſatis eſſe fo- 
vendum exiſtimamus, hæredis commoda defrauden- 
tur. J. Alt. S. 1. C. comm. de legat. 

m Arbitri officium invocandum eſt. J. 13. in J. 
F. de ſervit, pred. ruſt. ; 

The Delay of a Tear, mentioned in the firſt of 
theſe two Texts, would not be agreeable to our U- 
ſage nor to Equity. For ſeeing this third Perſon 
who ſhould put off ſo long the making of this choice, 
zuas named only that he might make a reaſonable 


VII. 


When the Teſtator hath given power 
to chuſe, whether it be to the Execu- 
tor or to the Legatary, he who ought 
to make the choice cannot put it off 
any longer time than what the Condi- 
tion of the things ſhall make neceſſary, 
or what ſhall have been regulated by the 
Teſtator, or by mutual conſent of the 
Parties, or even by the Judge, if the 
Matter cannot be otherwiſe ſettled. 
And he who has the Choice in his 

wer, if he delays to make it, may 

e ſued by the other, who may cauſc 
him to be ſummoned in order to make 
his Option; and may proteſt for his 
Coſts and Damages becauſe of the de- 
lay: Which would have the Effect that 
ſhall be explained by the following 
Rules x. 


n Mancipiorum electio legata eſt. Ne venditio 
quandoque eligente legatario interpelletur, decer- 
nere debet Prætor, niſi intra tempus ab ipſo præfini- 
tum elegiſſet, actionem legatorum ei non competere. 
I. 6. F. de opt. vel left. leg. I. 8. cod. 

What is ſaid in this and the other Articles which 
follow, concerning the Wy, of the Executor or of 


the Legatee, is to be underſtood of the Caſes where 


there has been a Citation of the Party to come and 
make his choice, or where there appears to be ſome 
Knavery in the delay; as for example, if an Ex- 
ecutor ſhould keep up and conceal for ſome time a 
Teflament or Codicil in which he was charged with 
a Legacy left to his own choice. 


VIII. 


If the Executor to whom the Choice 
was left was in delay, and in the mean 
while the things, of which one was to 
be given to the Legatary, ſhould happen 
to periſh, or to ſuffer damage, he would 
be liable to make good the Loſs or Di- 
minut ion to which his Delay had given 
occaſion. For the Legatary might 
have perhaps been able to ſell the thing, 
or prevent its periſhing or being da- 
maged ; and if the things being ſtill in 
being, the Legatary had ſuffered Da- 
mages becauſe one of them was not de- 
livered to him, the Executor would be 
accountable for the ſame o. But if ſome 
of the things of which the Choice was 
to be made were not preſent, and that 
too long a Delay would be prejudicial 
to the 1 he might oblige the 

o See the Text cited upon the preceding Article 
which may agree as well to the Delay of the Exe- 
curor, as to that of the Legatary, 
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7. He who 
has the 
choice 
ought not 


to agfer it. 


8. Penalty 
when the 
Executor 


deſers to 


make the 
choice. 


9. Penal- 
ty when 
the Lega- 
tary de- 
fer: to 
make the 
choice, 


10. If 
there re- 
mains on- 
ly one of 
the things 
whereof 
the choice 
2048 be- 
que at hed, 
it belongs 
to the Le- 
gatary. 
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Executor either to chuſe for him one of 
the things that were preſent, or to give 
him the Value of one of the things that 
were abſent p. 

T Si Stichus aut Pamphilus legetur, & alter ex his 
vel in fuga fit, vel apud hoſtes: dicendum exit 
præſentem præſtari, aut abſentis æſtimationem. To- 
ties enim electio eſt hæredi committenda, quoties 
moram non eſt facturus legatario, 1. 47. $. 3. . 
de leg. 1. 

6 IX. 


If the Choice belongs tothe Legatary, 
and he puts it off, he will be liable for 
the Colts and Damages which may have 
been occaſioned by his Delay, in the 
ſame manner as the Executor is liable 
for the Conſequences of his Delay. 
Thus, for Example, if two Horles, 
one whereof (which ſoever he ſhould 
chuſe) had been left him by Legacy, 
ſhould happen to die during his ay 
to make [1s option, and that the ſaid Loſs 
might be imputed to him, becauſe the 


Executor who had no occaſion for any of 
the Horſes might have been able to ſell 


the Horſe which the Legatary would 
have left him, and would not have been 
obliged to keep both the Horſes, might 


recover againſt this Legatary Coſts and 
Damages for that Expence and that Loſs, 


according to the Circumſtances 4. 


See the Text cited on the ſeventh Article, in 
which theſe Words are to be remarked : Ne yendi- 
tio quandoque eligente legatario interpellecur, 3 


X 


If after the Death of the Teſtator 
and before the Election, whether it were 
to be made by the Legatary or by the 
Executor, the things of which the E- 
lection was to be made, ſhould happen 


to periſh, without the Fault either of 


the one or the other, one of the things 
is loſt to the Legatary, and the others 
to the Executor r. But if there re- 
mains only one of them, it belongs to 
the Legatary. For altho his Legacy 
was of a Right to chuſe, and that there 
is now no room left for choice; yet the 
Intention of the Teſtator was that the 
Legatary ſhould have one of them; and 
therefore he ought to have that which 
is the only one that remains. 


r The firſt part of this Article may have its x 


in a Caſe where the teſtamentary Heir were to de- 
duct the Falcidian Portion. For one would not rec- 
kon to him as part of his Falcidian Portion the Va- 


lue of that thing which the Legatary was to have, 


but only the other things which were to have been 
his own, See the ſeventh and eighth Articles of 
the firſt Section of the Falcidian Portion. 

s Whether the Choice belongs to the Executor or 
to the Legatee; if there remains only one, it goes 
to the Legatee. For this Event determines the thing 
that remains to be the Legatary's, as much or ra- 


ther more than the Choice would do that which 
XI. 


If after that he who was to chuſe; 11. Y 
whether it was the Executor or the 7 #%+ 
Legatee, has made and declared his os 6 
Choice, the thing choſen ſhould happen thing cho- 
to periſh, the loſs of it would fall upon ſe» pe- 
the Legatary, and he would have no ies, the 
right to thoſe things that ſhould re- _ — 
main. For the Choice had diſtinguiſh- 5% „f . 
ed that thing which he was to have, 
and had made it his own. So that it is 


he who ought to bear the loſs of it :. 


r Stichum aut Pamphilum, utrum heres meus vo- 
let Titio dare: ſi dixerit hæres Stichum ſe velle dare, 
Sticho mortuo liberabitur. I. 84. f. 9. F de leg. 1. 

Altho this Text ſpeaks only of the Caſe where 
the Choice belongs to the Heir or Executor, yet the 
Rule is with much more reaſon juſt in the Caſe 
where the Legatary has himſelf made the Choice. 


XII. 


The Executor or Legatary who has 12. A. 
once made his Option, whether judi- he #4: 
cially or extrajudicially by mutual Con- jog 


8 choice 
ſent, cannot afterwards change or make 4 


another Choice. For the right of chu- change 
ling, which the Teſtator had given him, and male 
is conſummated by this firſt Choice a. ůther. 


Cum ſemel dixerit hzres utrum dare velit, mu- 
tare ſententiam non poterit. I. 84. $. 9. ff. de legat. 
1. Apud Aufidium libro primo reſcriptum eſt : 
Cum ita legatum eſt; Veſtimenta, que volet, tri- 
clinaria ſumito, ſibique habeto; ſi is dixiſſet, quæ 
vellet deinde, antequam ea ſumeret, alia ſe velle 


ſhould be choſen. 


dixiſſet; mutare yoluntatem eum non poſe, ut alia 


ſumeret; quia omne jus legati prima teſtatione, 
qua ſumere ſe dixiſſet, conſumpſit: quoniam res con- 
tinuo ejus fit ſimul ac fi dixerit eam ſumere, |. 20. 
F. de opt. vel elect. leg, Electione legata, ſemel dun- 
taxat optare poſſumus. l. 5. ff. de legat. 1. l. 11. 
in f. ff. de legat. 2. 


XIII. 


The Legatary who has the Right of 13. The 
chuſing, cannot make his choice till the %%% can 
Executor has accepted the Succeſſion. = . 
For till then there being no Executor, fore 2h 
there would be no Party to whom he Executor 
could intimate his Choice, and who 4, accept. 
could either conteſt it or approve it, E 
and deliver the Legacy. So that it 
would be to no purpoſe that he had 
made his choice x. 

x Optione legata, placet non poſſe ante aditam 
hæreditatem optari: & nihil agi fi opteretur. /, 16. 

F. de opt. vel elect. legat. 


XIV. 


If a Teſtator had bequeathed one or 14. J : 
two things out of many at the choice of — 
one Legatary, and the Remainder af 


them to another, and that he who had ter the 
| this choice of 


mms / ; 
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another 
will have 
all, if no 
choice 15 
made. 


15. The 
Right of 
Election 
paſſes to 
the Heir or 
Executor 
of the Le- 
gateee 


o 


of Legacies. Tit. 2. Sect. 8 


this choice would not make uſe of his 
Right, all the things would belong to 
the ſecond Legatary, and the Executor 
would have none of them, For the 
Expreſſion of thoſe things that ſhould 
remain after the Choice of the firſt of 
the two Legataries would comprehend 
them all, if he took none of them y. 

Cum optio duorum ſervorum Titio data fit, re- 
liqui Mævio legati ſint: ceſſante primo in electione, 
reſiquorum appellatione omnes ad Mævium pertinent. 
J. 17. J. de opt. vel elect. leg. 


XV. 


If the Legatary who had a right to 
chuſe, dies without having made a 
choice, he tranſmits to his Heir or Ex- 
ecutor both his Right to the Legacy, 
and the Right of Election z. 


7 Mud aut illud, utrum elegerit legatarius, nullo 
a legatario electo, decedente eo poſt diem legati ce- 
dentem, ad hæredem tranſmitti placuit, I. 19. F. de 
opt. wel elect. leg. See the tenth and following Ar- 
ticles of the tenth Section of Teſtaments, and the 
ſeventeenth Article of the ninth Section of this Title 
of Legacies, 


—_— 4 


SSC YALL 
Of the Fruits and Intereſt of Legacies. 


Y Fruits of Legacies we are to un- 
ſtand not only the Product of Lands, 
but likewiſe all other ſorts of Revenues 
or Profits that may be made of any o- 
ther thing. And by Intereſt is meant 
the Reparation of Damages which 
Debtors of Sums of Money, who fail 
to make Payment, owe from the time of 
the Demand, as has been explained in 
the Title of Intereſt. | 

As to the Fruits of Lands deviſed, 
it is neceſſary ts diſtinguiſh between 
thoſe which are upon the Ground at 
the time that it is delivered to the Le- 


gatary, and which are commonly called 


the Fruits hanging by the Root, and 
thoſe which have been ſeparated from 
the Ground by the Executor before he 
delivered it, and which were ſeparated 
only after the Death of the Teſtator. 
Theſe are the ſubje& Matter of this 
Section, as alſo the Intereſt and other 
Revenues that were- fallen due before 
the Delivery of the hy. ff and the 
Fruits hanging on the | 

time of the Dellvery are as it were Ac- 
ceſſories, which have been treated of 
in the fourth Section. 


1. Three forts of things that may be be- 
queathed, 


round at the 


2. If the Teſtator has regulated the Fruits 
and Revenues of the Legacy, his Will 
_ will ſerve as a Rule. f 
3. The Fruits of Legacies are due only from 
the time they are demanded. 
4. The Intereſt of Legacies of Money is due 
only from the time of the Demand. 


5. Profit of Legacies which is of another 


nature than the Fruits or Intereſt. 
6. The Fruits and Intereſt of Legacies to 
pious Uſes are due without any Demand. 


07 
We may diſtinguiſh into three kinds 


1. Three 


all the things which Teſtators have the 4% of 


liberty to give away in Legacies, The 
firſt is of thoſe which of their own 
nature produce no Revenue ; ſuch as a 
Watch, a Picture, Silver Plate. The 
ſecond is of thoſe things which of their 
own Nature produce a Revenue, as a 
Houſe, a Meadow, or other Ground, 4 
Herd of Cattle, Hackney-Horſes to thoſe 
who let them out to hire, and other 
things of the like nature. The third is 
of Sums of Money, which of their own 
nature produce nothing, but which ma- 


king the Price of every thing that is in 


Commerce, are the Inſtrument of the 
Commerce it ſelf : Which is the Reaſon 
why the Laws condemn thoſe who are 
dilatory in paying the Sums which they 
owe in Damages, which they have 
fixed to what is called Intereſt, of 
which mention has been made in its 
proper place a. And we may place in 
this third Rank all the Legacies which 
are reduced to a Valuation, ſuch as a 
Legacy which a Teſtator ſhould make 
of ſome Work, or other thing that he 
ſhould oblige his Executor to do for a 
Legatee, or a Legacy of a thing which 
the Executor could not give in ſpecie; 
for in this Caſe he would owe the Va- 
lue of it 6. 


4 See the Title of the Leas of Money and other 
things to be reflored in kind. 

b See the ſixth Article of the firſt Section of the 
ſame Title of the Loan of Money and other things 
to be reſtored in kind. 

Ubi quid fieri ſtipulemur, ſi non fuerit factum, 
pecuniam dari oportere, I. 32. . de verb. obl. 


II 


If a Teſtator hath regulated by his 2. 7 hz 


things that 
may be be- 


queat bed. 


Diſpoſition what concerns the Fruits or Te/ator 


other Revenues which the thin 


devi- has regu- 
| i WV Rl lated the 
ſed may produce, his Will muſt ſerve as pri, and 


a Law, and the Executor will be ac- revenues 


countable or not accountable for them, of the Te- 


according as the Teſtator ſhall have or- £4 4 


the Harveſt is over, or after ſome Years, 
during 


Ss ill will 
der'd. Thus he who deviſes a Land, i goa 


may order it to be delivered either after Rule. 
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during which ſpace of time he leaves 
the Enjoyment of it to his Executor c. 


c Semper veſtigia voluntatis ſequimur teſtatorum, 
J. 5. C. de neteſſ. ſer v. hared, inſt. See touching the 
Intereſt of Money the fourth Article, 


III. 


3. The If the Teſtator has ordered nothing 
2 F about the Fruits and other Revenues 
ere Which the things deviſed might produce, 


4 [ | ; 
from the they will be due only from the time that 


time they they are demanded. But if the Execu- 


arede- tor had dealt any way knaviſhly, as if 


manded. he had concealed the Teſtament, he 


would be liable not only for all the 
Fruits from the time of the Teſtator's 
Death, but likewiſe for Coſts and Da- 
rages, if there had been any 4. 


d In legatis & fideicommiſſis fruftus poſt litis 
conteſtationem non ex die mortis conſequuntur, ſi- 
ve in rem ſive in perſonam agatur. J. ul. C. de uſur. 
& ſruttib. legat. ſeu fideicom, l. I. eod, 

Is qui fideicommiſſum debet poſt moram, non 
tantum fruftus, ſed etiam omne damnum quo at- 
| fetus eſt fideicommiſſarius, præſtare cogitur. J. 26. 

F. de leg. 3. l. 23. de leg. 1.1, 8.1. 39. F. de uſur. 

See the tenth Article of the firſt Section of Subſtitu- 

8 tions direct and fiduciary 3 and the fifteenth Article 
* 3 of the ſecond Section of the ſame Title. 

4Y We have not put down in the Article that the 

| Fruits are due from the Conteſtation of Suit, as it 

is ſaid in the firſt of theſe Texts, but that they 


„ are due from the time of the Demand. For by 
1 our Uſage, and by the Ordinances, a legal Demand 

1 hath the Effect of the Centeſtation of Suit in the 

4; Roman Law. See the Remark on the fiſth Article 


on the firſt Section of Intereſt. 
4:18 We have added to the Article the Exception of 
„ the Caſe of Knavery in the Executor. For this 
ft Rule cannot be contrary to the general Rule which 
obliges every knaviſh Peſſeſſor to make reſtiturion of 
the Fruits *, with much more reaſon than him 
who is backward in paying what he owes after it 
has been demanded of him, | 


* See the fourth Article of the third Section of 
Intereſt, | 


J It is neceſlary to obſerve on this 
Article a Difficult which ought not to 
be ſupprefled. For beſides that it has 
divided the Interpreters, 1t requires that 
8 ſome neceſlary Reflections ſhould be 
b made on the Rule explained in this Ar- 
ticle. This Rule diſcharges the Exe- 
4 cutor not only from the Intereſt of Mo- 
F ney, and of other things which produce 
| | no Revenue; but likewiſe from the 
TP Fruits of Lands and Tenements which 
= produce a Revenue, and obliges him to 
1 male reſtitution of theſe Fruits only 
'W atter a legal Demand. And ſeeing it 
makes no Exception, it comprehends 
not only the Caſes where the Executor 
| | and the Legatee ſhould have equally 
. knowledge of the Teſtament, and where 
the Legatee ſhould neglect to demand 
his Legacy; but alſo the Caſes where 
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the Legatary being ignorant of his Le- 
gacy, the Executor who ſhould know 
of it, and ſee that he was obliged to de- 
liver the thing deviſed, ſhould never- 
theleſs retain it : Which ſeemed to thoſe 
Interpreters to be contrary to Equity. 
For it cannot be ſaid, eſpecially in the 
Roman Law, that the things deviſed are 
a part of the Goods of the Inheritance, 
and may be conſidered as belongiag to 
the teſtamentary Heir until the time of 
their being delivered; ſeeing it is a 
Principle of the Roman Law in the mat- 
ter of Legacies, that the Propriety of 
the thing bequeathed belongs to the 
Legatary from the moment of the 
Teſtator's Death; and that altho the 
Legatary know nothing of his Right 
till a long time after, yet his Accep- 
tance of t he Legacy has this effect, 
that he is accounted to be Maſter of 
the thing bequeathed from the mo- 
ment of the Teſtator's Death, and that 
he is ſo much Maſter of it, that it is 
ſaid in a Law, that the thing bequeath- 
ed paſles to the Legatary in the ſame 
manner as the Goods of the Inheritance 
paſs to the teſtamentary Heir, and that 
the teſtamentary Heir never had any 
right to them 2. 

It would ſeem to follow from theſe 
firſt Reflections, that ſince the Fruits be- 
long regularly to the Proprietor of the 
Ground, thoſe of a Ground deviſed 
did belong to the Legatary or Devi- 
ſee from the Death of the Teſtator ; and 
that the teſtamentary Heir who was 
not ignorant of the Teſtament, having 
known that he was in poſſeſſion of 
Goods that were not his own, ought 
to be obliged to reſtore thoſe Fruits. 
Theſe Reaſons could not be unknown to 
thoſe who framed the Laws cited on 
this Article; and what ſtill augments 
the Difficulty, is that Juſtinian has made 
an Exception from the Rule explained 
in this Article in favour of Legacies to 
pious Uſes, having ordained, with re- 
ſpect to theſe ſorts of Legacies, that no 
Enquiry ſhould be made whether the Le- 
gacy had ever been demanded, but thar 
it ſhould ſuffice that the teſtamentary 
Heir not having delivered the Legacy, 


a Si legatarius repulerit a ſe legatum, nunquam e- 
jus fuiſſe videbitur _—_ dhe, ex die aditæ hæ- 
reditatis ejus intellegitur. J. 86. S. 2. de leg. 1. Quia 
ea quæ legantur, recta via ab eo qui legavit ad eum 
cui legata ſunt tranſeunt. J. 64. in f. ff. de furt. 

Legatum ita dominium rei legatarii facit, ut hære- 
ditas hæredis res ſingulas. Quod eo pertinet, ut ſi 
pure res relicta ſit, & legatarius non repudiavit defuncti 
voluntatem, recta via dominium, quod hæreditatis 
fuit ad legatarium tranſeat, nunquam factum here- 
dis. I. 80. ff. de legat. 2. 


1 he 
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he ſhould be reckoned guilty of delay 
ipſo jure, that is to ſay by the Effect of 
the Law it ſelf b. 3 
JT o reſolve this Difficulty, ſome of 
thoſe Interpreters have been of opinion, 
that it was neceſſary to reſtrain the 
Laws which diſcharge the teſtamentary 
Heir from the Fruits until the time of a 
| 0 demand, to the Caſe of a Legacy 
of a thing that was not the Teſtator's 
own: but theſe Laws are conceived in 
too clear Terms to admit of ſo remote 
a Senſe. Others ſay that their Mean- 
ing 1s, that the teſtamentary Heir is not 
accountable for all the Fruits which the 
Legatary might have reaped by his In- 
duſtry, and that he is only liable for 
thoſe which he has really and truly ga- 
ther'd : but this Diſtinction does not 
fuit with theſe Laws, and does not re- 
move the Difficulty. There are ſome 
who think that theſe Laws are to be un- 
derſtood of the Fruits which had been 
gather'd before the Death of the Teſta- 
tor, and not of thoſe which have been 
18 ſince his Death: But what 
ight could the Legatary pretend to 
the Fruits which accrued to the Teſ- 
tator in his Life-time ? Others will have 
it, that the teſtamentary Heir is obli- 
ged to reſtore the Fruits reaped after 
his entering to the Poſſeſſion of thelnhe- 
ritance, and not thoſe reaped before; 
but theſe Laws diſcharge the teſtamen- 
tary Heir from the Reſtitution of the 
Fruits without any diſtinction; and his 
Right of Enjoyment takes in the Fruits 
preceding his entring to the Inheri- 
tance, for they belong to him, and he 
recovers them from thoſe who had ga- 
ther'd them, So that his Condition 
ought to be the ſame as to the Fruits of 
both theſe times. And laſtly there are 
ſome who have thought it neceſſary 
to diſtinguiſh between the Legacies 
which are called per damnationem, and 
the Legacies per vindicationem, of which 
mention has been made in the Preamble 
to the foregoing Section; that in theſe 
the Fruits are due to the Legatary from 
the time of the teſtamentary Heir's en- 
tring to the. Succeſſion; and that in 
thoſe they are due only from the time 
that the teſtamentary Heir has been 
guilty of delay. But there would be as 
much or more reaſon to give to the Le- 
gatary the Fruits from the time of the 
Teſtator's Death in the Caſe of a Le- 
gacy per damnationem, ſeeing in this 
caſe the teſtamentary Heir who was 
charged to'deliver the thing bequeathed 


b See the laft Article, 
Vo I. II. 


Tit. 2. Secd. 8. 


would be more faulty than he would be 
in the Caſe where the Legatary himſelt 
ought to take the thing bequeathed to 
him; and beſides, the Diſtinction of theſe 
two ſorts of Legacies hath been aboliſh'd, 
as has been remarked in the ſame Place. 
It ſeems likewiſe that the firſt of the 
Texts cited on this Article relates to 
both theſe ſorts of Legacies indifferent- 
ly, and that theſe two Expreſſions five 
in rem, five in perſonam agatur, may be 
underſtood the one of the Legacy per 
damnationem, which the Legatary de- 
manded by a perſonal Action, aud the 
other of the Legacy per vindicationem, 
which was demanded by a real Action. 
Whence it appears to follow, that even 
when the Diſtinction of theſe two ſorts 
of Legacies was in uſe, the Rule ex- 
plained in this Article was equally ap- 
plicable to the one ſort and to the 
other. 

We relate here the ſeveral Senti- 
ments of thoſe Interpreters to ſhew, that 
this Rule which diſcharges the teſta- 
mentary Heir or Executor from the 
Fruits of Legacies until the time of a 
legal Demand, ſeemed to them to be 
unjuſt, being taken in a literal and ge- 
neral Senſe. But ſeeing none of all 
theſe Interpretations appears to agree 
with the Senſe of theſe Laws, the 
Terms whereof are ſo clear and diſ- 
tin, and that the Exception. which 
Juſtinian has made from this Rule in 
tayour of Legacies to pious Uſes, de- 
termines for the Senſe which diſcharges 
in general the teſtamentary Heirs or 
Executors from the Fruits of Legacies 
until the time of Demand; it is but 
fair and ingenuous freely to own, that 
Juſtinian's Intention, and that of the 
preceding Laws, was to make a gene- 
ral Rule of it, which, after the manner 
of other general Rules, ſhould be ob- 
ſerved in Caſes where there were no 
cauſe to make any Exception from it. 
Thus Juſtinian hath excepted from this 
Rule Legacies to pious Uſes. Thus one 


may except the Caſes where the Executor 


ſhould be guilty of any Roguery. And 
if, for example, an Executor had con- 
cealed a Codicil which contained Lega- 
cies, he would be without doubt con- 
demned to make Reſtitution of the 


Fruits and Intereſt of thoſe Legacies, if 


the ſaid Codicil came to hght. But 
when no unfair Dealing can be imputed 
to the Executor, and that it was not 
his fault that the Legataries had no 
knowledge of the Teſtament, and had 
not received their Legacies, the Cir- 

A a cumſtances 
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cumſtances might juſtly diſcharge the 
Executor from making Reſtitution of 
the Fruits which he had enjoyed: Thus, 
for example, if a Teſtament having 
been opened in a Court of Juſtice, or 
depolited with a Notary Publick li- 
ving in the Place where the Teſtator 
had his Abode, and it having by that 
means been known and made publick, 
there were ſome of the Legataries 
whoſe Place of Abode was unknown, 
or even whoſe Perſons were not known, 
or who were abſent in a remote Coun- 
try, fo that it were not poſſible to ac- 
quaint them ; the Executor who on one 
part ought to continue in poſſeſſion of 
the Goods, and to take care of them, 


and who on the other part ought to re- 


main Proprietor of what cannot be ac- 
quired by the Legataries, whether it be 
that they cannot or will not receive 
their Legacies, or that they are incapa- 
ble of them, may without injuſtice re- 
main in poſſeſſion of all the Goods of 
the Inheritance, and enjoy thoſe that 
had been bequeathed as well as the other 
Goods. So that his Enjoyment of 
thoſe things not being an Uſurpation, 
and fince it may have ſome other good 
Foundation, beſides the Negligence of 
the Legatee, it is but juſt that the Ex- 
ecutor under theſe circumſtances ſhould 
be free from any fear of being after- 
wards called upon to make reſtitution of 
the Fruits which he had enjoy'd with- 
out any Fraud or Covin. Thus the 
Rule which frees him from this Reſtitu- 
tion, hath its Equity founded in the 


_ Circumſtances which may clear him 


from all Roguery ; and it hath likewiſe 
its Uſefulneſs for the publick Good, 
becauſe of the Inconveniences which it 
removes of an infinite number of Dif- 
ficulties that would happen if Executors 
were obliged without diſtin&ion to re- 
ſtore all the Fruits which they had ga- 
thered ſince the Death of the Teſtator* 


And ſeeing the delay of Payment of 


Legacies may happen either thro the 


Roguery of the Executor, or without 


any knaviſh dealing on his part, and 
that ſuch Knavery onght not to be pre- 
ſumed without Proof, it was but juſt 
to preſume Uprightneſs and Integrity in 
in Executor who ſhould have ſeveral 
Excuſes to alledge. But this Law be- 
ing founded only on the Preſumption of 
the Integrity of the Executor, 'and' on 
the Conſequences of the publick Good, 
which demands that all Occaſions of 
Law-Suits ſhould be cut off as much as 
is poſſible, it would be altogether” uſe- 
leſs for juſtifying the Conſcience of an 
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Executor, who, altho no body ſhould 

be able to diſcover and prove his Ro- 

guery, ought to tax himſelf with it, . 
and if he would do juſtice upen him- 

ſelf, onght to reſtore the Fruits which 

he had unjuſtly reaped of a Land or Te- 
nement that was deviſed, and which he 

might have delivered to the Deviſee. 


IV. 
Legaci V „ an . Th 
egacies of Money, and other things * of 


which of their nature produce no Re- 2 
. gacies 

venue, ought to be paid, as all other / yprey 
Legacies, at the time appointed by the s due on- 
Teſtament ; or if there be no time fixed, H from 
they are due after the Death of the * — 
Teſtator. But altho they benot acquit- 1 
ted at the time appointed, yet Intereſt 

is only due from the time of the De- 

mand e; unleſs the Teſtator had or- 

der'd that the Legatary ſhould have the 


Intereſt f. 


e Legatorum ſeu fideicommiſſorum uſuras ex eo 
tempore quo lis conteſtata eſt, exigi poſſe manifeſtum 
eſt, ſed & fructus rerum & mercedes ſervorum qui ex 
teſtamento debentur, ſimikter præſtari ſolent, 4. 1, 


C. de uſur. & fruct. legat. 
Ihe Intereſt in this Caſe would not be uſurions - 
For it would not be a Loan, but the Liberality of 


the Teflator which would encreaſe the Legacy. 


V. 
If the thing bequeathed were of "Ita 


ſuch a nature as that it ought to pro- c which 
duce to the Legatary Profits of ano- is of ans- 


ther fort than the Fruits of a Ground, her na- 
ture than 


or Intereſt of Money, as if it were a % 
certain number of Mares, or a Set of m—— 
Inſtruments and Machines for ſome Ma- 7 
nufacture, the Executor who is in fault 

for not delivering the Legacy, will be 
accountable for the Profits which theſe 

ſorts of things might yield. But if 

the Legacy were of a Stud of Mares, 

the Colts would'be a part of the Lega- 

cy, and would belong to the Legatary, 

altho the Executor had not been guilty 

of any delay in delivering the ſame g. 


g Is qui fideicommifſum debet, poſt moram non 
tantum fructus, ſed etiam omne damnum quo affec- 
tus eſt fideicommiſſarius præſtare cogitur. J. 26. F. 
de legat. 3. N 

Equis per fideicommiſſum relictis, poſt moram 
foetus quoque præſtabitur ut fructus. l. 8. F. de 
uſur. 
2 1is per fideicommiſſum legatis, poſt moram h#- 
redis foetus quoque debentur. Equitio autem legato 
etiam {i mora non intercedat, incremento gregis fœ- 


tus accedunt. l. 39. eod. 
6. The 


The Executor who does not pay the © 
6 . Er Fruits and 
Legacies to pious Uſes within the time 2 fret ef 
regulated by the Teſtator, if he has Tegacies 15 
| | ſet pious Uſes 


= 


nie . * 6 
9 nnn 9 


are due 
without a- 
ny De- 
mand, 


Go Of Legacies. 
ſet any time, or within the Delay that 
is neceſſary according to the Quality of 
the Teſtator's Diſpoſition, wilt be ac- 
countable for the Fruits, the Intereſt, 
and other Revenues, according to the 
Nature of the thing bequeathed, to rec- 
kon from the Term, if there was any ſet 
by the Will, or from the Death of the 
Feſtator, if there was no Term fixed h. 
5 autem omne tempus quo diſtulerint fa- 
cere fica ſeripti bæredes: eos cogi folvere & 
fructus & reditus & omnem legitimam acceſſionem, 
2 tempore ejus, qui diſpoſuit, mortis ſancimus: 
non inſpecta mora a litis conteſtatione, aut con- 
ventione, ſed ipſo jure intellecta (quod dicitur vul- 
go) mora præceſſiſſe & locum habeme fructuum & 
aliarum rerum acceſſione. Hoc eodem obtinente, 
& {i non ab hærede, ſed a fideicommiſſario, aut le- 
gatario relictum fuerit hujuſmodi pium legatum. /. 
46. f. 4,& 5. C. de Epiſc. e& Cler. v. Nov. 131. 
C, 12. 


J Altho the Juſtice of this Rule be 
founded not only on the Favour of Le- 
gacies to pious Uſes, but alſo on this 
particular Confideration, that theſe Le- 
gacies may be unknown or neglected by 
he Perſons who ought to call for them, 
uch as the Governors. of an Hoſpital, 


and others who happen to be entruſted 
with this Care ; yet this is not always 


preciſely obferved, left ſuch a Strictneſs 


ſhould happen fometimes to degenerate 
into Rigour. And it is even prudent 
for Governours of Hoſpitals not to exact 
Legacies to pious Uſes in ſuch a man- 
ner as to make them uneaſy and burden- 
ſome to Families. For ſuch a rigid 
Conduct as this might ſome time or o- 
ther divert thoſe who were injured by it, 
from making the like Diſpoſitions in fa- 
vour of Hofbital, and incline them to 
diſpoſe to ſome other Uſes of what they 
had piouſly deſigned for the poor. 


ä — 
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How the Legatary acquires his Right 
to the Legacy. 


T has been remarked at the end of 
the Preamble to the tenth Section of 
eſtaments, where the Right of Tranſ- 
miſſion is treated of, that mention ſhould 
likewiſe be made of it in this Place in 
ſome Articles relating to this Right. 
But what ſhall be ſaid in theſe Articles 
ought not to be taken for a Repetition 
of what has been ſaid in that tenth Sec- 
tion of Teſtaments. For there we have 
explained the Rules of Tranſmiſſion in 
2 and here we ſhall only make 
Ap 2 of thoſe Rules to ſome 
o 1. II. | 


20. Example of a Legacy annexed to the 
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1. The Legatary acquires his Right at the 
—_ of T Tia” Da 

2. Legacies of two ſorts, either pure aud 
fimple, or conditional. 25 | 

3. The pure and fimple Legacy is acquired 
at the momens of the Death of the Teſ- 
tator. ROE 

4. As alfo the conditional Legacy, the On- 
dition whereof is fulfilled before the Teſ- 
tator's Death. | 

5. I the Condition does not happen till after 
the Teftator's Death, the Legacy hath not 
its effect till it happens. 

6. Three forts of Legacies neceſſary to be dif- 
tinguiſhed for the Effect of the Right of 
the Legatary. 

7. Difference between the time when the Le- 
gacy is. acquired, and the time when it 
may be demanded. 

8. The Legatary tranſmits, or doth not tranſ- 
mit the Legacy to his Heirs or Executors, 
according to the Condition in which his 
Right is when he dies. 

9. Two Caſes in which there can be no Tranſ- 
miſſion. 

10. The conditional Legacy is not tranſmit- 
ted, if the Condition be not come to paſs. 

II. The Legacy is tranſmitted, altho the Le- 
gatary die before the Term of paying the 
Legacy. 

12. Which are the Legacies that are truly 
conditional. 

13- The Legatary who leaves his Wife big 
with Child, tranſmits the Legacy left him 
on condition that he have Children. 

14. Indecent or impoſſible Conditions do not 
ſuſpend the Legacy. 

15. Legacies left to an uncertain time are 
conditional. Example. 

16. Another Example. 

17. The Legatary who dies before the E- 
leftion, tranſmits his Right. | | 

18. — annexed to Perſons are not l 
tranſmitted. ö 

19. An annual Legacy contains ſeveral. 


Perſon of the Legatary. 
21. The Delay of the Right of the Execu- 
tor does not ſuſpend that of the Legatee. 
22. A Legacy whoſe Effect is ſuſpended, and 
which is tranſmitted. 
23. TheLegacy with which the Per ſon who 
is ſubſtituted Executor, is charged, is ac- 
quired by the Death of the Teſtator. 


K | | 
Seeing the Legatee acquires his Right 1 %, = 
by a Teſtament, or other Diſpoſition bo. rant 
| Aa 2 made his Right 
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at the in- made in conſideration of Death, and 
fant of the that theſe ſorts of Diſpoſitions are con- 
— * firmed, and have their Effect at the mo- 
ment of the Death of the Perſon who 
has made the Diſpoſition; the Right to 
the Legacy is acquired to the Legatee 
at the ſame inſtant a, unleſs it be that 
the Will of the Teſtator has made ſome 
Change to it; and that depends on the 
Rules which follow. | 
a Si purum legatum eſt, ex die mortis dies ejus 

cedit. J. 5. §. 1. F. quand. dies leg. vel fid. ced. 
Hæredis aditio moram legati quidem petitioni fa- 
cit, ceſſioni diei non facit. J. 7. cod. See the tenth 

Article of the tenth Section of Teſtaments. 


II. 


2. Lega · We muſt diſtinguiſh two ſorts of Le- 

cies of tus gacies : Thoſe which are pure and ſim- 

forts, i. ple, that is to ſay, whoſe Validity does 

= 2 not depend on any Condition: And 

or condi. thoſe which are conditional, and which 

tional. have not their Effect but by the Event 
of the Condition on which they de- 
pend; as if a Teſtator deviſes a cer- 
tain Eſtate in Land, on condition that 
the Legatary happens to have Children b. 
And the Right to theſe ſeveral Legacies 
accrues differently to the Legataries by 
the following Rules. 


Purum legatum, J. 5. $. 1. F. quand. dies le- 
gat. vel fideic. ced, Legatum ſub conditione relic- 
tum. d. l. $. 2. 


III. 
3. The If the Legacy was pure and ſimple, 


pure and the Legatary acquires his Right to it at 


ſimple Le- the moment of the Death of the Teſta- 
$7. tor, whether he knew or was ignorant 
ae of the Teſtament, and the ſaid Death. 
ment of And if the Thing deviſed be a Houſe 
the Death or Lands, or ſome moveable Thing be- 
of the Teſ- jonging to the Inheritance, or any other 
*4/97* Thing that is actually among the Goods 
of the Succeffion, it paſſes directly from 
the Deceaſed to the Legatary, and he 
is Maſter of it, and the Executor has 
no manner of Right to it c. Or if it 
be a Thing that is not part of the Suc- 
ceſſion, or a Sum of Money, he has a 
Right to have it delivered to him at the 
Time that the Executor ſhall be obliged 
to deliver it d. 


c Si purum legatum eſt, ex die mortis dies ejus ce - 
dit. J. 5. S. 1. F. quand. dies leg. vel fideic, ced. 
Legatum ita dominium rei legatarii facit, ut hæ- 
reditas hæredis res ſingulas. Quod eo pertinet, ut 
ſi pure res relicta ſit, & legatarius non repudiavit de- 
functi voluntatem: recta via dominium, quod he- 
reditatis fuit, ad legatarium tranſeat numquam fac- 
tum hæredis. I. 80. H de legat. 2. l. 75. S. I. eod. 
l. 64. in fe F. de furt. 
Si fideicommiſſum ab inteſtato fuerit ſorori tuæ 
relitum codicillis, & poſtea quam dies fideicommiſ- 
ſi ceſſit, rebus humanis, licet ignorans fideicommiſ- 


The CIVIL LAW, &c. | Boox IV. 


ſum, exceſſerit, actionem hujuſmodi acquiri potu- 
iſe, Aäümulare non poteris: ſalva ſeilicet ab le- 
tato ſuccedenti quarta portione. l. ult. C. quand 
dies leg. vel fideic. cd. l. 3. cdl. | 

d See the tenth Section. 


IV. 


If a Legacy being conditional, the 4; 4 
Condition was come to paſs in the Life- hn Ze. 
time of the Teſtator, or at the Time of gacy, 1h. 
his Death, this Event would make the Condition 
conditional Legacy to become pure and #%eref 

is fulfilled 

ſimple ; ſo that the Legatary would ac- hre the 

ute his Right to it at the Time of the 7eftaror'; 
eſtator's Death e. Death, 

e See the ſixteenth Article of the eighth Section 
of Teſtaments. | 

V. 


If the Condition comes to paſs only 5. If the 
after the Death of the Teſtator, the Condition 
Right of the Legatee will not veſt in pow 1 
him at the Time of the ſaid Death, * 
even altho the Condition ſhould depend Tefaror's 
on his own Fact, and that he ſhould of- Death, the 
fer to perform it, unleſs the Executor 222 
ſhould accept his Offer. But the Le- 1 7. 
gacy will not be due to him till after he z;11 ; hap- 
ſhall have actually fulfilled the Condi- pers. 
tion, or if it was independent of his 


Deed, till it ſhall have come to paſs f. 


f Si ſub conditione fit legatum relictum, non 
prius dies legati cedit quam conditio fuerit implera ; 
ne quidem ſi ea fit conditio, quæ in poteſtate fit le- 
gatarii, J. 5, S. 2. F. quand, dies leg. vel fideic. 
ced, l. #7, 9. 7. C. de caduc. toll. N 


VI. 


It is neceſſary to diſtinguiſh three 6. Three 
ſorts of Legacies, with regard to the 7 4 
Time at which the Legatary may have 7% 
acquired his Right, and to the Time _ 47 
in which he may exerciſe the ſaid Right: tinguiſbed 
The Legacies that are pure and ſimple /or te 
without any Term, the Legacies that Ee 

a the Right 
have a certain Term, and the Legacies of the Le 
that are conditional, And this Diffe- gatar). 
rence hath the Effect that ſhall be ex- 


plained by the Rules which follow g. 
g See the following Articles. 


VII. 


In all ſorts of Legacies it is neceſſary 7- Pife- 
to diſtinguiſh two ſeveral Effects of the _ 
Right of the Legatee. One, which Tine 
renders him Maſter of the Thing be- when the 
queathed, whether he may demand im- Tegac) is 
mediately the Delivery of it, or may not Rn 
demand it as yet: And the other, which 7;,,. © 
pop him in a Condition to demand the hen it 

elivery of it. It is of this firſt Ef- may be de- 
fe& that it is ſaid, that then the time anded. 
is come in which the Legatary's Right 
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V Legacies, 


veſts in him, and the Legacy is due: 
And it is of the ſecond Effect that it is 
ſaid, That then the Time is come when 
the Legatary may demand the Legacy. 
Thus, when the Legacy is pure and 
ſimple, and without any Term, the Mo- 
ment of the Death of the Teſtator hath 
both theſe Effects; and the Time is 
then come in which the Right to the 
Legacy veſts in the Legatary, and in 
which likewiſe he may demand the 
Thing bequeathed. Thus, when there 
is a Term preſcribed for the Payment of 
the Legacy that is pure and ſimple, the 


firſt of theſe two Effects comes to paſs 


on the Day of the Teſtator's Death ; 
and the ſecond does not happen till the 
Day of the Term. Thus, when the 
Legacy is conditional, and without any 
other Term, it hath theſe two Effects 
at the moment that the Condition comes 
to paſs; or if it has a Term, the ſe- 
cond Effect is ſuſpended until the ſaid 
Term. And if the Condition is not 
come to paſs, the Time is not come in 
which the Right to the Legacy is ac- 
quired, and much leſs the Time of de- 
manding it h, 

h Deberi dicimus & quod die certa præſtarĩ opor- 
tet, licet dies nondum venerit. l. 9. F. ut legat. ſeu 


ideic. cauſe. caveat. | 

Si dies appoſita legato non eſt, præſens debetur, 
aut confeſtim ad eum pertinet cui datum eſt. Ad- 
jecta, quamvis longa fir, ſi certa eſt, veluti Kal. 
Januariis centeſimis, dies quidem legati ſtatim cedit: 
ſed ante diem peti non poteſt. /. 21. F. quando 
dies leg. vel fideic. ced. 

Cedere diem ſignificat incipere deberi pecuniam. 
Venire diem ſignificat eum diem veniſſe quo pecu- 
nia peti poſſit, Ubi pure quis ſtipulatus ent; & 
ceſſit, & venit dies. Ubi in diem: ceſſit dies ſed 
nondum venit. Ubi ſub conditione, neque ceſſit, 
neque venit dies, pendente adhuc conditione. J. 213. 


H. de verb. ſignif. 


VIII. 


. The Le. It follows from the preceding Arti- 

gatary cles, that if the Legatary chances to 
5 1 die before he has received the Thing 
»ot cranſ. bequeathed, the Legacy may paſs, or 
mit the le- may not paſs to his Heirs or Executors, 
Lacy to his according to the Condition in which 
pure or his Right is at the time of his Death. 
cording And he tranſmirs the Legacy, if the 
10 the Con- Right to it was veſted in him, or he 
dition in does not tranſmit it, if the Time was 


1 his not come that the Legacy was due to 


Right ts 5 
when he him i. | 
Aer, i Si poſt diem legati cedentem legatarius deceſ- 


ſerit, ad hæredem ſuum transfert legatum, J. 5. ff. 
quand, dies leg, vel fideic, eod. 

Ad hæredem ejus legatum non tranſit, quia non 
ceſſit dies vivo eo. J. 1. §. 2. fo de condit. & de- 
monſtr. 
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IX. 


Of what nature ſoever the Legacy 9. Two 
be, if the Legatary was dead at the —__ 
time of making the Teſtament, or if % 
he dies before the Teſtator, his Heir or ge »» 
Executor will have no Right to the Le- Tran 
gacy. For the Legatary himſelf could Ven. 
have no Right to it but at the time of 
the Teſtator's Death, which was to give 
the Effect to his Teſtament /. 


I See the fifth Article of the tenth Section of Teſ- 
ments. 


X. 


If the Legacy is conditional, and the 10. 74: 
Legatary dies before the Condition of conditio- 
the Legacy be fulfilled, he dies without * £247 
having had any manner of Right to the !!.% 


. g tranſmit- 
Legacy; ſo that he tranſmits no Right 45 the 
to his Heir or Executor . Condition 
be not 


m See the eleventh Article of the tenth Section o 
Teſtament s, ; —_ 5 
XI. 


When the Legacy is pure and ſimple, 11. The 
whether there be a Term fixed for Legacy is 
Payment of it, or whether there be no . 
Term fixed, the Legatary who has 1 
ſarvived the Teſtator, having thereby 747 2 
acquired his Right to the Legacy, trauſ- before rhe 
mits it to his Heir or Executor, whe- Term of 
ther he die before or after the Term . +> gh 

n See the Texts cited on the ſeventh and eighth 
Articles of this Section, and the third Article of the 
tenth Section of Teſtaments. 


XII. 


We muſt not reckon in the number 12. which 
of conditional Legacies all thoſe in are the 
which the Teſtator may perhaps have Lese 

denial the word 1 that are 
made ule ot the word Condition. For as 4) con- 
it has already been obſerved in its pro- ditional. 


per place, Conditions are often con- 


founded with the Charges which Teſta- 


tors impoſe on Legacies; which renders 
this word Condition equivocal o. But we 
ought not to call any Legacies condi- 
tional, except thoſe whereof the Vali- 
dity depends on a Condition, ſo as that 
until it be accompliſhed, the Legatary 
can have no manner of Right p, Thus, 
for example, if a Teſtator bequeaths a 
Sum of Money in caſe the Legatary be 
married at the time of the Teſtator's 
Death, or that he have Children, or 
that he be provided of an Office, 


o See the ſeventh and following Articles of the 
eichth Section of Teflaments, 

p See the ſame Articles, as alſo the ſecond Ar- 
ticle of this Section. 


theſe 


we ee —— — 


— — Se 
— 


e 


194 
1 1 
2 | 
. 8 
3 4 
1 
4 
of 54 
<9 
* 
1 
- 


- I 
2 h 1 4 ——— — - 4 — — * 
= = 200 rant — bg PR — ——— 1 
7 - * 2 — = = 5 - _ — wn.” — = 
rr — — . — — * — 2 3 
5 "0" > = E. — — Mit £8 = FF — R b F 4 — > SY * * & \ 
pl 7 1 — — * * — 8 


* 
7 4 a <I>, 1 bs, In CRE | 
—— . anc Soon — — — 8 2 
© — 2 _ 
- 


— —— — 
— N — 


3 


— — 
® 


182 


13. The 
Legatary 
who leaves 
his Wife 
big with 
Child, 
tranſmits 
the Lega 
cy left him 
on condi- 
tion that 
he have 
Children. 


14. Inde - 
cent or im- 


15. Lega- 


cies leſt to 
an uncer- 
tain Time 
are condi- 
tional, 


The CIVIL LAW; Sc. 'Boox IV. 


theſe are conditional Legacies, altho 
the word Condition be not expreſs'd in 
the Teſtament. Bat if the Teſtator de- 
viſes a Land or Tenement, - on condi- 
tion that. the Legatary ſufter therein a 
Service for the Uſe of other Lands or 
Tenements which he deviſes to ſome 
other Perſon ; this Expreſſion will in- 
deed impoſe upon the Legatary the 
Charge of this Service, but it will not 
make the Legacy conditional: And if 
the Legatary dies before the Right of 
Service have been put in uſe, the Lega- 
cy Will nevertheleſs be tranſmitted to 
the Heir or Executor of the ſaid Lega- 
tary. 
XIII. 


If the Condition of a Legacy were, 
That the Legatary ſhould have Chil- 
dren, the Teſtator having order'd, that 
when he ſhould have Children the Exe- 
cutor ſhould give him either a Sum of 
Money, or a certain Houſe or Land, 
and the ſaid Legatary ſhould die with- 
out having Children, but ſhould leaye 
his Wife big of a Child that ſhould at- 
terwards be born; this Legacy would 
have its Effect; and this Legatary would 
have tranſmitted his Right to his Heir. 
For his Heir would be this Child, whom 
the Teſtator had in view when he made 
his Teſtament, and whoſe Birth had ac- 
compliſhed the Condition . 

q Is cui ita legatum eſt, quando liberos habuerit, 
ſi prægnante uxore relifta deceſſerit, intelligitur ex- 
pleta conditione / deceſſiſſe, & legatum valere, fi 


tamen poſthumus natus fuerit. J. 18. V. quand. 
dies legat. ced. J. 20. F. ad Senat. Trebell. 


XIV. 
If the Teſtator had made the Lega- 


Executor Yo 

Si ea conditio fuit quam prætor remittit, ſta- 
tim dies cedit. Id & in impoſſibili condi- 
tione, quia pro — hoc legatum habetur. . 5. 
5. 3, & 4. ff. quand. dies leg. ced. See the eigh- 
teenth Article of the eighth Section of Teſtaments. 


XV. 


Legacies, whoſe Eſſect depends on 
an uncertain Time, that is, of which 
there is no Certainty that it will ever 
happen, are of the ſame nature with 


conditional Legacies. For they imply 
the Condition, that they ſhaff not have 
their Efe&, anfeſs the faid Time comes 
to paſs. So that if the Legatary of a 
Legacy of this nature ſhonld chance to 
die, the ſaid Time not being as yet 
come to paſs, he would not tranſmit the 


Legaey to his Heir or Executor. Thus, Example. 


for example, if a Teſtator had feft a 
Sum of Money to a Legatary in cafe he 
ſhould arrive at the Age of Majority; 
this Legatary happening to die before 
he attamed the Age of Majority, his 


Heir or Executor would have no Right 


to the Legacy s. 


Si cui legerur cum quatuordecim annorum erit : 


certo jure utimut, ut tune fir quatuordet im anno- 


rum, cum impleverit. I. 49. J. de legats. 1. 
Non putabam diem A. el venidle, cum 


ſextumdecimum annum ingreſſus ſuiſſet, cui erat re- 
lictum, cum ad annum ſextumdecimum perveniſſet. 
Et ita etiam Aurelius Imperator Antoninus ad ap- 
pellationem ex Germania judicavit. I. 48. F. de con- 
dit. & dem. V. l. 74. .. 1. ff. ad Senat. Trebell. 


JWe maſt take notice that we have 
added to the Texts quoted on this Ar- 
ticle the Citation of tlie 74th Law, F. 1. 
. ad Senat. Treb. becauſe it is contrary 
to them. For whereas it is ſaid in theſe 
Texts, that if a Legacy or fiduciary Be- 
queſt de left to a 2 when he ſhall 
have forrrteen Years of Age, or, as it is 
expreſſed in the fecond Text, when he 
ſhall attain the Age of fourteen, the 
Legacy will not be due until theſe Years 
are compleated ; it is ſaid in that other 
Law, that it ſuffices that they be begun. 
It is true, that that is in a Et: where 
the Circumſtances made this Deciſion 
favourable; but it is, however, the 
ſame Expreffion explained in two dif- 
ferent Senſes. In our Uſage this Ex- 
preſſion, When he ſhall arrive at ſuch a 
Year, or, When he ſhall attain to ſuch a 
Year, ſeems to be meant of rhe Year be- 
gun. But this other Expreſſion, hen 
he ſhall have attained the Age of Majority, 
is not equivocal, and demands Majo- 
rity, which 1s not acquired but by the 
five and twentieth Year being complear. 
For which reaſon we have made uſe of 
this Expreſſion in the Article, that we 
might not ſay any thing contrary to 
any one of theſe Texts, and that we 
might make it ſute with our Uſage. 


XVI. 


We may give for another Example of 16. Au. 
a Legacy which depends on an uncer- cher Ex- 
tain Time, that which a Teſtator ſhould bt. 


bequeath in ſuch Terms as to make the 
Legacy to depend on the Death of his 
1 Executor; 


18. L 
cies a; 
aexed 
Perſo 
are nd 
tranſl 
ted. 


Executor; as, if he ſhould charge him 
to give or deliver when he ſhould die 
ſuch a Houſe or Land, or other Thing, 
to a Legatary. For altho this Caſe be 
different from that of the preceding Ar- 
ricle, in that it is certain that the Time 
will come when the ſaid Executor will 
die, whereas the Majority of the Le- 
gatary may perhaps never come to paſs; 
yet in this Caſe, as well as in the other, 
the Time is uncertain, and it implies 
the Condition, That when the Time 
ſhall come to paſs, the Legatary ſhall 
be in a condition to reap the Profit of 
the Legacy, and that he be then alive. 
So that it this Legatee chance to die 
before the Executor, he will have ac- 
quired no Right to the Legacy, and he 
will have tranſmitted nothing to his 
Succeſſors t. 
t Si cum heres morietur, legetur, conditionale 
legatum eſt. Denique vivo hærede defunctus lega- 


tarius ad hæredem non transfert, l. 4. F. quand. 


dies leg. vel fid. ced. 
Tale legatum, cum morietur heres dato: cer- 


tum eſt debitum iri, & tamen ad legatarium non 
tranſit, ſi vivo hærede decedat. I. 13. in f. eod. 
See the thirteenth Article of the eighth Section of 
Teſtaments, and the Remark which is there made 
on it. 


XVII. 


17. The We are not to reckon among condi- 
Tc/ararY tional Legacies, or thoſe which depend 
who dies . , 
before the on an uncertain Time, a Legacy left to 
Flection the Choice of the Legatary, or of the 
zranſmits Executor. For altho, if the Legatary 
bs Right. ſhould happen to die before the Election 
had been made, it would remain uncer- 
tain which were the Thing bequeath- 
ed, and that the Legacy could not have 
its Effect, in order to be acquitted, till 
after this Choice had been made; yet 
the Right of the Legatary was veſted 
in him independently of this Election, 
which was only to determine which was 
the Thing bequeathed, and not to veſt 
the Right to it in the Legatary. Thus, 
altho the Legatary ſhould die before 
the Election were made, yet he would 
tranſmit his Right to his Heir . 
# Illud aut illud utrum elegerit legatarius, nul- 
lo a legatario electo, decedente eo poſt diem legati 


cedentem, ad heredem tranſmitti placuit. J. 19. 
F. de opt. vel elect. leg. See the fifteenth Article of 


the ſeventh Section. 


XVIII. 


18. Lega- Legacies which are annexed to the 
es 9% Perſon of the Legatee, ſuch as an Uſu- 


nexed to 


Perſons fruct, an Annuity, a Legacy of Ali- 
are not mony, and others of the like nature, 
rranſmit- Which the Teſtator intended only to 
*. beſtow on the Perſon of the Legatee, 


Of Legacies. Tit. 2. Sect. 9 183 


are not tranſmitted to his Heir. And 
if, for example, a Teſtator had given 
leave to one of his Friends to di 
Stones out of a Quarry, or to uſe a Paſ- 
ſage, or other Service, for ſome Ground, 
this Right being only for the Uſe of the 
ſaid Perſon, his Death would make it 
to ceaſe, unleſs the Expreſſion of the 
Teſtator ſhould relate likewiſe to the 
Heirs of the Legatee x. 


x Quoties cohæret perſona id quod legatur, ve” 
luti perſonalis ſervitus, ad hæredem ejus non tranſit, 


J. 8. S. 2. in f. ff. de liber. leg. 

Si quis alicui legaverit, licere lapidem cædere:; 
quæſitum eſt an etiam ad hæredem hoc legatum 
tranſeat. Et Marcellus negat, ad haredem tranſ- 
mitti, niſi nomen hæredis adjectum legato fuerit. 


J. 39. S. 4. F. de leg. 1. l. &. F. de ſervit. legat. 


XIX. 


The Legacy of a Sum of Money to 19. An 
be paid every Year to a Legatary du- 977%? 
ring his Life, either by way of Penſion, — 
or for Alimony, or otherwiſe, is conſi- vera! 
dered as containing ſo many Legacies 
as there ſhall be Years in the Life of 
the ſaid Legatary; and the Legacy of 
every Year is due to him as ſoon as it 
is begun, purſuant to the Rules explain- 


ed in another Place y. Thus his Right 


to every Legacy is acquired according 


as he goes out of one Year into the o- 
ther. And when he dies, he tranſmits 
to his Heir not only the Arrears of the 
Years that were fallen due, but alſo the 
Year which he had begun, and which 
his Death has interrupted ⁊. 


y See the ſixth and ninth Articles of the fifth 
Section. 

⁊ Cum in annos ſingulos legatur, non unum le- 
mg * ſed plura conſtat. J. 10. V. quand. dies 
eg. ced. | 

Nec ſemel diem ejus cedere, ſed per ſingulos an- 
nos. Sed utrum initio cujuſque anni, an vero finito 
anno cedat, quæſtionis fuit. Et Labeo Sabinus, & 
Celſus, & Caſſius, & Julianus in omnibus quæ in 
annos ſingulos relinquuntur, hoc probaverunt, ut 
initio cujuſque anni hujus legati dies cederet, I. 12. 
eod, d. I. S. 1. I. 1. C. cod. 

Item Celſus ſcribit, quod & Julianus probat, hujus 
legati diem ex die mortis cedere, non ex quo adita 
eſt hæreditas. Et, ſi forte poſt multos annos adea- 
tur hæreditas, omnium annorum legatario deberi. 


d. l. 12. F. 3» 
XX. 


If a Father who had two Sons, one 20. Exam 


of Age, and the other under fourteen e of a 
Years, had named them both his Exe- £24 


. annexed : 
cutors, and given to the youngeſt ſome 7, pe,(3 


Lands or Houſes, and a Sum of Money of the Le- 


to be paid him after his Majority, lea- garary- 
ving till that time this Sum, and the 
Enjoyment of thoſe Lands or Houſes, to 
his eldeſt Son, on condition that he 
ſhould acquit the Charges of the Eſtate, 

| and 
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184 The CIVIL LAW, Gr. Book IV. 


21. The 
Delay of 
iLe Right 
of the Ex- 
ecu tor does 
not fuſe 
pend that 
of the Le- 


gatee. 


and that he ſhould give every Year to 
their Mother a certain Penſion for the 
maintenance of the youngeſt Son; and 
that the eldeſt Son ſhould chance to die 
before this Time were expired, his 
Death would make this Enjoyment 
which he had of the ſaid Lands to 
ceaſe; and it would not go to his Chil- 


. dren, or other Heirs whom he ſhould 


leave behind him. For altho that it he 
had lived, the Enjoyment would have 
laſted to the Time regulated by the 
Teſtament, yet it was given him only 
as a perſonal Bounty annexed to the 
ood Office which he was to render to 
bis Brother, and which the Father had 
conſidered as a Function of a Tutor, 
altho this ſecond Son had other Tutors. 
Thus, the Death of the eldeſt Son put- 
ting an end to the Motive of the Fa- 
ther, which was limited to the Per- 
ſon of the eldeſt Son, would likewiſe put 
an end to an Enjoyment which the Father 
had left to him only with this view a. 


a Pater duos filios æquis ex partibus inſtituit hæ- 
redes; majorem & minorem, qui etiam impubes 
erat: & in partem ejus certa prædia reliquit: & 
cum quatuordecim annos impleverit certam pecu- 
niam ei legavit ; idque fratris ejus fideicommiſit: 
a quo petit in hæc verba. A te peto Sei, ut ab an- 
nis duodecim ætatis ad ſtudia liberalia fratris tui in- 
feras matri ejus annua tot uſque ad annos quatuor- 
decim: eo amplius tributa fratris tui pro cenſu ejus 
dependas, donec bona reſtituas : & ad te reditus 
prædiorum illorum pertineant quoad perveniat fra- 
ter tuus ad annos quatuordecim, Quæſitum eſt, de- 
ſuncto majore fratre, hærede alio relicto: utrum 
omnis conditio percipiendi reditus fundorum, anni- 
verſaria præſtetur: alia quæ præſtaturus eſſet, fi vi- 
veret Seius, ad hæredem ejus tranſierint: an vero 
id omne protinus ad pupillum & tutores transferri 
debeat. Reſpondit: ſecundum ea qua: propone- 
rentur, intelligitur teſtator quaſi cum tutore locutus: 
ut tempore quo tutela reſtituenda eſt, hac quæ pro 
annuis præſtari juſſiſſet, percipiendiſque fructibus fi- 
niantur, ſed cum major frater morte præventus eſt: 
omnia, quæ relicta ſunt, ad pupillum & tutores ejus 
confeſtim poſt mortem fratris tranſiſſe. J. 2 1. S. ult. 
F. de ann. leg. 

It muſt be obſerved in this Text, that the Tutor- 
ſhip ended at the Age of fourteen Years according 
to the Roman Law, as has been mentioned in the 
Preamble of the Title of Tutors. 


XXL 


When the Succeſſion is open by the 
Death of the Teſtator, if it happens 
that there be not as yet any teſtamenta- 
ry Heir or Executor, as if he who was 
named to be ſo were a poſthumous 
Child not yet born, or if the Executor 
ſhould defer accepting of the Succeſſion, 
or if he could not accept it, by reaſon 
that ſome Condition kept his Right in 
ſuſpence; the Legacy is nevertheleſs 
velted in the Legatary, and he has his 


Right ſecure 5. 


b Hzredis aditio moram legati quidem petitioni 
facit, ceſſioni diei non facit. Proinde ſive pure in- 
ſtitutus, tardius adear, ſive ſub conditione per conditio- 
nem impediatur, legatarius ſecurus eſt. Sed & ſi non- 
dum natus ſit heres inſtitutus, aut apud hoſtes it, ſimi- 
liter legatario non nocebit, eo quod dies legati ceſſit. 
J. 7. d. I. S. 1, & 2, ff. quand. dies leg, ced. See 
the nineteenth Article of the fifth Section of Teſta- 
ments, and the Remark that is there made on it. 


XXII. 


If a Teſtator had deviſed to one of his 22. 4 e. 
Friends a Land which he had in Mar- gary whoſe 
riage with his Wife, and to his Wife in- / 


ſtead of the ſaid Land a Sum of Money, 


and that after the Teſtator's Death his is tran/- 
Widow delaying to make her Election itted. 


whether ſhe would take the Legacy of the 
Sum of Money, or her Land, the Legatary 
ſhould happen to die before ſhe had made 
her Option, he would tranſmit his Right 
tohis Heir. Andifthe Widow ſhould af- 
terwards reſolve to take the Legacy of 
the Money, that of the Land which he 
had with his Wife in Marriage would go 
to the Heir of this Legatary. For altho 
this Legacy did imply the Condition 
that the Widow ſhould part with the 
Land; yet ſeeing ſhe might have de- 
termined herſelf as to the Choice at the 
moment that the Succeſſion was open, 
and that this Delay was not within the 
Intention of the Teſtator, as the wait- 
ing for the Event of another ſort of 
Condition which he had impoſed would 
be ; bur this Delay ariſing only from the 
Fact of a third Perſon, it is altogether 
foreign to the Teſtator's Intention, and 
ought not to hurtthe Legatary c. 

c Si extrinſecus ſuſpendatur legatum, non ex ipſo 
teſtamento; licet ante decedat legatarius, ad hære- 
dem tranſmiſiſſe legatum dicimus ; veluti fi rem do- 
talem maritus legaverit extero, & uxori aliquam pro 


dotali re pecuniam: deinde deliberante uxore de e- 
lectione dotis, deceſſerit legatarius, atque legatum 


elegerit mulier: ad hæredem tranſire legatum dictum 


eſt: idque & Julianus reſpondit. Magis enim mo- 
ra, quam conditio legato injecta videtur. 1, 6. $. 1. 
F. quand, dies leg, ced. 


5 It is ſaid in this Text that it was 


rather a Delay which the Teſtator had 
annexed to this Legacy, than a Condi- 
tion on Which he had made ir to de- 
pend. But this Legacy did in effect im- 
ply this Condition, that the Widow 
ſhould accept the Legacy of the Money, 


and part with the Land. For if ſhe had 


taken back the Land, there would have 
been nothing for the Legatary, unleſs the 
Teſtator had deviſed to him alterna- 
tively either the Land which he had in 


Marriage with his Wife, or the Sum of 


Mo- 


C ˙˙²— ANA 


e Legacies. Tit. 2. Sect; 10. 
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Money. But altho the Legacy be in 
this Senſe conditional, yet 4 the 
Condition conſiſts in the Choice which 
the Wife is to make, it would not be 
juſt that her Delay ſhould make the Le- 
acy to periſh, And ſeeing it was 
both natural and agreeable to the In- 
tention of the Teſtator, that this Elec- 
tion ſhould be made immediately after 
the Teſtator's Death, this Delay, which 
proceeds from the Fa& of a third Per- 
ſon, and not from the Intention of the 
Teſtator, ought not to prejudice the 
Right of the Legatary. And if the 
Widow chuſes the Sum of Money, this 
Election is conſidered as if it had been 
made, asit ought to have been, at the 
moment of the Teſtator's Death. 


XXII. 


If a Teſtator having ſubſtituted a ſe- 
cond Heir or Executor to ſucceed him 
in default of the firſt, by that Form of 
Perſon Subſtitution which is called vulgar, 
whois Which ſhall be explained in the firſt Ti- 
ſubſtituted tle of the fifth Book, had made a Be- 
auto ; queſt, with which he had charged only 
. 0 he Heir or Executor who was ſubſtitu- 
by the ted in the ſecond place, and not him 
Death of who was :nſtitured in the firſt, and 
the Teſta- that it ſo fell out that the Legatary died 
cans before the Inheritance paſſed to the 
Perſon ſubſtituted to the firſt Heir or 
Executor, the Legacy would be tranſ- 
mitted to the Heir of this Legatary. 
For the Inheritance could not paſs to 
the ſubſtituted Heir but with this Bur- 
den; and he coming to ſucceed in the 
room of the firſt Heir, is repnted to be 
Heir from the Moment of the Teſta- 
tor's Death, purſuant to the Rule which 
hath been explained in its Place d: So 
that he ought not to profit by the Death 
of the Legatary, which happen'd during 
this delay of his coming to the Inheri- 
tance. And it would be the ſame thing 


23. The 
Legacy 
wit 
which the 


in the Caſe of that ſort of Subſtitution 
which is called pupillary, which ſhall 
be conſider'd in the ſecond Title of the 


fifth Book, if the Perſon ſubſtituted to 
the Pupil were charged with the Lega- 
cy e. And altho in theſe two Caſes of 
theſe two ſorts of Subſtitution the Lega- 


4 See the fifteenth Article of the firſt Seftion of 
Heirs and Executors tn general. 

e Mortuo patre, licet vivo pupillo, dies legatorum 
a ſubſtituto datorum cedit. J. 1. H. quand. dies 
leg. ced. . 

Si a ſubſtituto legatum ſit relictum quamdiu inſti- 
tutus deliberat defuncto legatario non nocebit, fi 

ſtea heres inſtitutus repudiavit: nam ad hæredem 
_ tranſtulerit petitionem. Tantumdem, etſi ab 
impuberis ſubſtituto Jegetur ; nam ad hæredem ſuum 
legatum transfert, J. 7. $. 3 & 4+ F. eod. 


/ Vo I. II. 


ey implies the Condition that the Per- 
ſon who is ſubſtituted ſhall ſucceed, yet 
it is not for all that conditional. For 
with regard to the Perſon ſubſtituted 
who is charged with the Legacy, it is 
pure and ſimple, ſince it cannot fall out 
that he ſhould be Heir or Executor 
without owing the Legacy. 


SECT. X. 


Of the Delivery and Warranty 6 
the Thing bequeathed. þ 


The CONTENTS. 


1. The Legatary ought to have the Legacy 
59 to him, and not to take it by 
force. 

2. The Executor ought to take care of the 
thing bequeathed. | 

3. Legacies without any Terth or Condition 
are due from the time of the Acceptance 

_ of the Succeſſion. | 

4. The Legacy ought to be delivered in the 

Place where it is nt the time of the Teſta- 

tor Death. 0 | | 

5. Ha Horſe that is bequeathed were run 

au; in the Life-time of the Teſtator, the 
Executor is not obliged to make ſearch 

after him, 

6. The Legatary is liable to Coſts and Da- 

nagen 70 not receiving his Legacy. 

7. Security for Legacies and Fiduciary Be- 


7 71 

8. Two Caſes where the Father and Mother 

being charged with a Fiduciary Bequeſt to 

their Children, ought to give Security. 

9. The Executor recovers what he has laid 
out on the Legacies and Fiduciary Be- 
queſts. 

10. He owught to acquit the Charges of the 
2 deviſed until the time of De- 
very. 5 : 

11. The Executor bears the Loſs, if the 
thing periſhes after his Delay to deliver it. 

12. All other Loſs, whereof nothing can be 
imputed to the Executor, falls on the Le- 
gatee. | | 

13. When a thing is bequeathed indefinitely, 
the Executor ought to warrant the thing 
which he gives. | 

14. Warranty of the Legncy of a thing par- 
ticularly named. 

15. If he who evitts the thing from the 
Legatary is obliged to reſtore the Price, it 
wil) go to the Legatary. | 

16. The Executor cannot be reſtored againſt 
the Payment of a Legacy, altho it be null. 

17. Nor likewiſe of a Legacy which he had 

B b paid 
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paid before the Cyndition on which it was 

left was accompliſbed.,; . 
18. Exception to the, preceding Article as to 

the Intereſt, of athird Perſon. 


= 1 F 1 
3 dr the Legacy is to be taken 
= Y out of. the: Inheritance; © the Pof- 


have ths ſeſſion whereof paſles from the Teſtator 
Legacy de- to the- Executor, it is from his hands 
Uivered to that the Legatary ought to have the 
me e thing that is bequeatſledi; and in what 
it by force, 1 erms ſoever the Bequeſt be conceived, 
even altho the.'Feſtator ſhould ordain 
that the Legatary ſhould take the thing 
bequeathed, yet he cannot ſeize upon 
it, and take it out of the poſſeſſion of the 
Executor without his Conſent. For it 
would be an Act of Violence, which is 
unlawful. But if the Executor ſhould 
refuſe to deliver the _ to him, he 
ought to apply to Jaſtice for an Order 
to have it delivered . uy 
a Mod quis legatorum nomine non ex voluntate 
heredis occupavit, id reſtituat haredi. Etenim æ- 
quiſſimum prætori viſum eſt unumquemque non ſibi 
ipſum jus dicere occupatis legaris, fed ab hærede pe- 
tere. J. 1. S. 2. ff. quod leg. — 2 
If 'the Legacy were of. an Immoveable Thing, it 
would ſeem to be leſs neceſſary to oblige the Legatee 
to make a Demand of it from the Executor, in caſe 
he tid not of his oum actord offer to deliver it; 
but it might happen that the R xerutor ſhowld have 
a mind to conteſt the Legacy, or that he might have 
a right to retain the Poſſeſſion of it for ſome time, 
as if it were a Houſe of which he had the Keys, 
and in which there were Moveables belonging to the 
Inheritante; or if it were ſome Lans of whith the 
Crop was to be his. And there might be other juſt 
Cauſes why the Legatary ſhould not put himſelf 
in poſſeſſion of the Legacy. So that the Rule appears 
to be juſt for all ſorts of Legacies without diſtinction; 
and it is ſo ordered by many Cuſtoms. The Legacy 
ong ht to be deliver d either by the Executor of the 
Teſtament, or by the flirt. 


II. PE Fen 
bequeathed remains 


2. The Ex- 5 
the Executor, he is 


While the e 
in the cuſtody o 


ecutor 

„ghet bound to preſerve it until he delivers 
take care — & 5 Sons . d it 1 11 

of the it to the Legatary; and it it periſhes, 
thing be- or is damaged, thro his Fault or Neg- 


gueathed. ligence, he will be accountable for it: 
For he is obliged to take exact care of 
it, and he ought to anſwer for the Faults 
that are contrary to this Care b. 


di res aliena vel hæreditaria fine culpa hæredis 
perierit, vel non compareat; nihil amplius quam 
cavere eum oportebit. Sed fi culpa hæredis res pe- 
rit, ſtatim damnandus eſt. Culpa autem qualiter ſit 
æſtimanda, videamus: an non ſolum ea, quæ dojo 
proxima fit, verum etiam quæ levis eft ; an num- 
quid & diligentia quoque exigenda eſt ab hærede, 
quod verius eſt. J. 47. S. 4, & 5. V de legat. 1. 
See the eleventh Article of the firſt Section of Sub- 
ſtitutions direct and fiduciary, See the eleventh Ar- 


ticle of this Section. 
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The Legacies for the Deliyery or 3. Lega- 
Payment of Which there is no Term ſer, 4% with 
and which ars not conditional, ought 2, v 
to be paid immediately xfter the Exe: Condition, 
cutor has accepted the S$hcceffion c, 
3% Fa ” x11} 
_ c, Omnia que teſtamentis ſine dio yel conditione _ 
adfcribumur,” ex die ait hxceditatis praftentur, , * of 
e > Ni mov 29950714 tle fneay: 
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n 9 74 n N . 
The thing bequeathed. ought, to be 4. The 
delivered to the Legatee in the Place Legacy 
where it was at the time of the Teſta- 445 70 be 
tors Death; unleſs it ſhould appear that — i 
it was his Intention that it ſhould be ng 
delivered in another Place; in which where it 
Caſe the Executor muſt cauſe it ito # at the 


be tranſported thither at his own he 
Teſtator*s 
Charges 4. | in 1 


4 Cum res legata eſt, ſiquidem propria ſuit teſ- 
tatoris, & copiam ejus habet heres: moram facere 
non debet, ſed eam præſtare. Sed fi res alibi fi 
quam ubi petitur, primum quidem conſtat, ibi eſſe 
præſtandam, ubi relicta eſt, niſi alibi teſtator voluit. 
Nam ſi alibi voluit, ibi præſtanda eſt, ubi teſtator 
voluit, vel ubi veriſimile eum voluiſſe. I. 47. f. de 
tex. I. J. 38. F. de judic. l. un. C. ubi fideic. pet. op. 


If the Legacy was of a Horſe, or of 5+ ＋ « 
a. Herd of Cattle, or of Animals of o- #97/e hae 
thr kinds, and that before the Death of 3 2 
c , Teſtator the Horſe Was run away, . run 
or ſome of the Cattle ſtrayed, the Exe- away in 
cutor would not be bound to make Lie- 
ſearch after it, and to bring it back rat 
and if the Legatee would reap the Be- , 10. 
nefit of the Legacy, he would be obli- Executor 
ged to be at this Expence himſelf. But i nt ob- 
if this Caſe had happen d after the — 2 
Death of the Teſtator, the Executor fac 1 
would be obliged to be at this expence, ter him. 
purſuant to the Rule explained in the 


ſecond Article e. 


e Si quis ſervum hæredis, vel alienum legaverit: 
& is fugiſſet, cautiones interponendæ ſunt de redu- 
cendo eo. Sed ſiquidem vivo teſtatore fugerit, ex- 
7215 legatarii reducitur: fi poſt mortem, ſumptĩ- 

us hæredis. J. 8. ff. de legat. 2. 

Si ſervus legatus vivo teſtatore fugiſſe dicatur, 
& impenſa & periculo ejus cui legatus fit reddi de- 
bet: quoniam rem legatam eo loco præſtare hæres 
debet in quo a teſtatore ſit relicta. 1. 108. f. de 


legat. 1. 
VI. 


If the thing bequeathed were of ſuch 6. The 


a nature as that the Legatary delaying to Ltary 


3 | - is liable to 
receive it, the Executors ſhould by his Cofts and 


delay ſuffer ſome Loſs or Damage, the p,,,.,y.; 
Legatary would be bound to make it or not re- 
good. Thus, for example, if it were cerving his 
a Legacy of Cattle, the Legatee may Legacy. 

| . 


them, of feeding them, and for the o- 
ther Coſts and Damages which the Ex- 
ecutor might chance to be at. Thus, 
for another example, if thro the Lega- 
rary's default of receiving Wine, Corn, 
or other things which Id take up 
Places, or Moveables neceſſary for o- 
ther Uſes, the Executor ſhould loſe'the 
Occaſion of letting out to hire the ſaid 
Places, or could not himſelf make uſe 
of them andthe other things for his own 
Concerns ; the Legatary would be an- 
ſwerable for all theſe Damages, But 
the Executor could not pour the Wine 
out of the Veſſels, or throw the Corn 
out of the Barns, under pretext of the 
Delay /. 


Si heres damnatus ſit dare vinum quod in doliis 

, & per legatarium ſtetit, quominus accipiat : 
periculoſe hæ facturum, ſi id vinum effundat. 
Sed legatarium petentem vinum ab hærede doli mali 
exceptione placuit ſummoveri, ſi non præſtet, id 
quod. propter moram ejus damnum paſſus ſit heres. 
J. 8. de trit. vin. vel ol. leg. 


VII. 


7. Secur If the Legatees ſhould be in fear of 
ry for Le- loſing their Legacies, and ſhould be un- 
gacies and willing to leave the Goods of the In- 
Jon heritance to the Diſpoſal and Manage- 
eee ment of the Executor, they might pro- 
vide againſt ſuch danger, either by ob- 
liging him to give caution, or ſome o- 
ther Security, or by getting an Order 
for ſeizing the Goods, and ſealing up 
the Places in which the Moveables and 
Papers belonging to the Inheritance 
ſhould be, in order to have an Inventa- 
ry of them made, and to have them ex- 
poſed to ſale, if that ſhould be neceſſa- 
ry for their Payment. And it would 
be the ſame thing for the Security of 
fiduciary Bequeſts g. 


gLegatorum nomine fatiſdari oportere prztor 
utavit. Ut quibus teſtator dari fierive yoluit, his 
Hebus detur, vel fiat. J. 1. . ut legat. ſeu fideic. 
ſerv. cauſe cav. 
Idemque in fideicommiſſis quoque probandum eſt, 
4. I. 1. . 10. 
Nec ſine ratione hoc prætori viſum eſt, ſicuti hæ· 
res incumbit poſſeſſioni bonorum, ita legatarios 
ue carere non debere bonis defuncti: ſed aut 
fi isdabitur eis, ant, ſi ſatis non datur, in poſſeſ- 

ſionem bonorum venire prætor voluit. d. I. &, 2. 
J. 1. C. ut in poſſ. legat. vel fid. ſerv. c. m. 

I #s ſaid in the ſecond and ſeventh Laws of 
this Title in the Code, that the Teſtator may diſ- 
charge the teſtamentary Heir from giving Security 
for the Payment of the Legacies and the fiduciary 
Bequeſts; and it is very juſt that a Teſtator ſuould 
have this Liberty. But our Uſage and Equity 
would apply ſome Temperament in this Matter, 
ſhould the teſlamentary Heir male a bad uſe of the 

Teſtators Indulgence 10 him z and if there were 

any danger for the Legatuss, they - might apply for 

Remedy to a Court of Juſtice. For it would be pre- 

a r. 11. to the Teſfator s Will, that he did 


be liable for the Charges of keeping 


making the ſaid Eſtimate 7. 
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not intend to countenance any knaviſh dealing on 


the part of his teſtamentary Heir. 


VIIT. 


If a Father or a Mother inſtituting 


8. Two 


their Children or Grand-Children their Ce 


Executors, had ſubſtituted to them their 


Children or other Deſcendants, the 
Perſons ſubſtituted could not demand 
Security for the Goods of the fiduciary 
Bequeſt from their Father or Mother 
who ſhould be charged therewith, un- 


where the 
Father 
and Mo- 
ther being 
charged 
with a fi- 
duciary 
Bequeſ} ro 


leſs they had married a ſecond time, or their Chil- 
that the Teſtator, out of a miſtruſt of re», 


their Conduct, had expreſly order'd 
ſome Security to be given h. 


h Si pater vel mater, filio ſeu filia inſtitutis hare« 


dibus rogaverit eos eaſve nepotibus vel neptibus, 
pronepotibus vel proneptibus, ac deinceps reſtituere 
hæreditatem: in ſupradictis caſibus fideicommiſſo- 
rum ſervandorum ſatiſdationem ceſſare, ſi non ſpe- 
cialiter eandem ſatiſdationem teſtator exigi diſpoſue- 
rit: & cum pater vel mater ſecundis exiſtimant nup- 
tiis non abſtinendum, In his enim duobus caſibus, 
id eft, cum teſtator ſpecialiter fatiſdari voluetit, vel 
cum ſecundis ſe pater vel mater matrimoniis junxe- 


ought to 
give Secu- 
rity. 


rit, neceſſe eſt, ut eadem ſatiſdatio pro legum ordi- 


ne præbeatur. J. 5. d. l. 5 1. C. ad Senat. Trebell, 
Alt ho the Security mentioned in this Law. ſeems to 
be meant of a Caution or Bail according to the ordina- 
ry meaning of this Word ſatisdationem, get r he 10/7 
learned Interpreters take it in another Senſe which this 
Word may bear, and that n a bare Submiſſion. 
Which wonld be but a ſlender Security, im caſethere 
were occaſion for any and it would ſeem as if 
the Uſe of this Rule ought very much to depend on 
that which Equity may require, according to the 
Quality of the Goods, that of the Perſons, and the 
other Circumſtances that might come into conſide- 


ration, 
IX. 
If the Executor who is charged with 


a Legacy or a fiduciary Bequeſt, has 
been at any charges for the Preſeryation 
of the thing bequeathed, he will reco- 
ver them, unleſs they are ſuch as ought 
to be taken out of the Profits or Reve- 
nues of the thing. Thus, for example, 
if an Executor being charged with a fi- 


duciary Bequeſt of a Houſe which he 


| ſhould reſtore after his Death, and the 


{aid Houſe having periſhed, or be- 
ing damaged without any fault of his, 
he had rebuilt it, or repair'd it, this 
Expence would be eſtimated in mor 
tion to the quality and neceſſity of the 
Repairs, and the Condition in which 
the Houſe was at the time of the Teſ- 
tator's Death, the time that it had laſt- 
ed, and according to the other Circum- 
ſtances neceflaty 'to be conſidered in 


i Domus hæreditarias exuſtas, & hæredis nummis 
extructas, ex cauſa Kdeicommiſſ poſt mortem here- 
dis reſtituendas, yiri boni arbitratu, ſumptuum ra- 


9. The Ex- 


ecutor reco- 
vers what 


he has laid 
out on the 
Legacies 


and fidu- 


ciary Be- 


queſts, 


tionibus deductis, & ædificiorum ætatibus examina- 


tis, reſpondit. 1, 58. f. de leg. 1. See the twelfth 


Article of the firſt Section of direct Subſtitutions, 
- B b 2 lp © 
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X. 

10. He The Executor is alſo bound to acquit 
ought ” the Taxes, Ground-Rents, and other 
* x of Charges of the Things deviſed, whe- 
the Lands ther they fell due in the Time of the 
deviſed Teſtator, if there remain any Arrears 
until the due, or ſince the Teſtator's Death du- 
Babe, ring the Time that the Executor had the 
Enjoyment of them. And if he is ob- 
liged to reſtore the Fruits which he has 
reaped, theſe kinds of Charges will be 

deducted out of them J. | 
Hæres cogitur legati prædii ſolvere vectigal præ- 
teritum, vel tributum, vel ſolarium, vel cloacarium, 


vel pro aquæ forma. J. 39. 5. 3. . de leg. 1. 


XI. 
11. The If the Executor being in fault for not 


Executor delivering the Thing bequeathed, it 
9 ir happens to periſh, or to be damaged, 


the Thing even altho it were by an Accident, he 
periſhes af: will be accountable for it. For if the 
ter his Pe. Thing bequeathed had been delivered, 
ag the Legatary might have perhaps either 

prevented the Loſs of it, or might have 
ſold it wn. 


m Tpſius quoque rei interitum poſt moram debet, 
ſicut in ſtipulatione, fi poſt moram res interierit 
æſtimatio ejus præſtatur. l. 39. §. 1. J. de leg. x. 

Item fi fundus chaſmate perierit: Labeo ait, uti- 
que æſtimationem non deberi. Quod ita verum 
eſt, ſi non poſt moram factam id evenerit. Potuit 

enim eum acceptum legatarius vendere. J. 47. S. «lr. 
cod. 1. 3. C. de uſur. & fruct. leg. 

Si ſervus legatus ſit & moram hæres fecerit, pe- 
riculo ejus & vivit, & deterior ſit: ut, ſi debilem 
forte tradat, nihilominus te neatur. J. 108. 5. 11, 
eod. | 

If it were Lands or Houſes that were deviſed, 
and that they periſh by the overflowing of a Ri- 
ver, as it is ſaid in the ſecond of theſe Texts, it 
would require particular Circumſtances to make the 
Teſtamentary Heir anſwerable for this Loſs; for it 

is not ſo eaſy to ſell Lands or Houſes as a Moveable 


Thing. 


XII. 


12. All e- If it was the Legatary who, having 
ther Loſs, it in his power to receive the Thing 
whereof hequeathed, had delayed to do it, the 
_— Loſs or Diminution which might hap- 
er pen would fall upon him. And it would 
the Exe- the ſame thing, if the rey + be- 


cutor, falls queathed had periſhed before the Time 


on the Le- that it was to be delivered, and that 
nothing could be imputed to the Exe- 


gatee. 


n Si certum corpus hæres dare damnatus fit, nec 
fecerit, quominus ibi, ubi id eſſet, traderet: ſi id 
poſtea ſine dolo & culpa hæredis perierit, deterior 
fit legatarii conditio, J. 26. S. 1, ff. de legat. 1, 


pr XIII. 
13- hben If the Legacy were in general of a 


W, Sc. Book IV. 


not be bound to warrant the ſaid Land 


* R 
3 N as A os FO 


Thing indefinitely, ſuch as a Horſe, 4 Thing i, 
a Sute of Hangings, without ſpecifying — 
any particular Sute, or any particular „y, 2. 
Horſe, the Executor would be bound Execntor 
to kar Lego the Thing which he 15 ought - 
given for acquitting this Legacy, if it %%, 
ſhould happen has the . — were 2 
evicted of it. And whether the Thing gives. 
had been found among the Goods of 

the Inheritance, or that the Executor 

had taken it ſomewhere elſe, and that 

he knew or were ignorant whoſe it was, 

he would be bound to give another in 

its place; for the Teſtator meant to 

make an uſeful Bequeſt o. 


o Si hzres tibi, ſervo generaliter legato, Stichum 


8 * a * * 
V 
4 _ 


n nen 
4 e 
IS ER 


tradiderit, iſque d te evictus fuiſſet ; poſſe te ex teſ- 1. 
tamento agere, Labeo ſcribit. Quia non videtur 1 
hzres dediſſe, quod ita dederat, ut habere non poſ- : 
ſis. Et hoc verum puto. J. 29. $5. 3. f de leg. 3. 2 
Hæres ſervum non nominatim legatum tradidit, 3 
& de dolo poſtea repromiſit, ſervus evictus eſt. K 
Agere cum hærede legatarius ex teſtamento poterit, 3 
quamvis hæres alienum eſſe ſervum ignoraverit. 
l. 58. , de evift, V. l. 71. S. 1. Ff. de leg. 1 £ 
See the following Article. 20 
XIV. 
If the Legacy were of a Thing par- 14. War- 
ticularly named by the Teſtator, as if . of 
he had deviſed ſuch a Ground, or ſuch — rH 
a Moveable, which he believed to be particular- 
his own, but which in reality was not ly named. 
his, the Executor would be bound only 
ro deliver the Thing ſpecified in the 
Teſtament, and would not be obliged 
to warrant it. For it would be pre- 
ſumed that the Teſtator had deviſed it 
only becauſe he took himſelf to be the 
Owner of it, and that he would not 
have made ſuch a Deviſe, if he had 
known that the Thing was not his 
own p. Thus, in a like Caſe, if a Fa- 
ther, diſpoſing of his Goods among his 
Children, had charged one of them with | 
a fiduciary Bequeſt for another of the 16. 
Children of ſome Land or Tenement Exec 
which the Teſtator believed to be his _ 
own, he who in performance of this again 
Diſpoſition had delivered the ſaid Land Payn 
or Tenement to his Brother at the Time of a 1 
required by the fiduciary Bequeſt, would : * 


or Tenement, if his Brother ſhould 
chance to be evicted thereof. But if in- 
ſtead of a fiduciary Bequeſt, the Father's 
Diſpoſition were a Partition that he had 
made among his Children, giving. to 
one of them this Land or Tenement for 


p Si certus homo legatus eſt, talis dari debet qua- 


lis eſt. 4, 45. 8. 11. F. de legat. 1. Forſitan enim 


fi ſciviſſet alienam rem eſſe, non legaſſet. 6. 4. 


inſt. de legat. See the fifth Article of the third 
Section. | 
his 
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his Share, his Coheirs would be bound 
to warrant the ſaid Land or Tenement q, 
purſuant to the Rules explained in their 
place v. 

q Evictis prædiis, quæ pater, qui fe dominum 
eſſe — verbis gelen filio reliquit: 
nulla cum fratribus & cohæredibus actio erit. Si 
tamen inter filios diviſionem fecit, arbiter, conjec- 
tura voluntatis, non patietur, eum partes cohære- 
dibus prælegatas reſtituere, niſi parati fuerint & ipſi 
= judicium fratri conſeryari. l. 77, §. 8. ff. de 

at. 2. 

r See the ſixth Article of the firſt Section, and 
the firſt Article of the third Section of Partitions. 


XV. 


15, if he If the Legatee of Lands or Houſes 
—— be evicted of them, and that he who 
rum the evicts them is obliged to reſtore the 
Legarary Price of them, this Price which is re- 
i obliged ſtored will belong to the Legatee, and 
zo reſtore not to the Executor. For the Intention 
3 of the Teſtator in deviſing to him the 
1 2 ſaid Lands or Houſes, implies his In- 
gatary, tention that the Legatee ſhould at leaſt 
have the benefit of the Price, Thus, 
for example, if the Deviſe were of 
Lands purchaſed by the Teſtator with 
a Reſervation of Power to the Seller to 
redeem them, whether the ſaid Lands 
were part of the King's Demeſnes, or 
belonging to ſome particular Perſon, 
the Money that ſhould be for re- 


deeming the Lands, would belong to 


this Legatee 5.» 


s Cum poſt mortem emptoris, venditionem rei- 
publice prædiorum optimus maximuſque princeps 
noſter Severus Auguſtus reſcindi, hæredibus pretio 
reſtituto, juſſiſſet: de pecunia legatario, cui pre- 
dium emptor ex ea poſſeſſione legaverat, conjectura 
voluntatis, pro modo æſtimationis, partem ſolven- 
dam eſſe, reſpondi. l. 78. §. 1. /. de legat. 2. 


XVI. 


16. The [f an Executor had voluntarily exe- 
Executor cuted a Diſpoſition of the Teſtator b 
_ acquitting a Legacy or fiduciary Bequeſt 
2 % Which ſhould be found to be null, he 
Payment could not afterwards diſpute the Vali- 
ef a Lega- dity thereof. For having accompliſhed 
% altho a Diſpoſition which his Reaſon and 
' be null. Conſcience had obliged him to approve 
and execute, he could not revoke what 
he had done out cf Motives which made 
this Payment a Duty incumbent on 


e Et ſi inutiliter fideicommiſſum relictum ſit, ta- 
men fi hæredes comperta voluntate deſuncti, prædia 
ex cauſa fideicommiſſi avo tuo praſtiterunt, fruſtra 
ab hæredibus ejus de ea re quæſtio tibi movetur. 
Cum non ex ea ſola ſcriptura, ſed ex conſcientia re- 
licti fideicommiſſi defuncti voluntati ſatisfactum eſſe 

_ videatur, . 2. C. de fideicomm. 


* 4 


XVII. 


Since the Ex lit a Les 17. Nor . 
ecuror may acquit a Le likewiſe of 


gacy which he cannot be compelled by 4 x, boy 

Law to Pays he may with much more ieh be 
Reaſon deliver ſooner than he is obli- haz paid 
ged either a Legacy or a fiduciary Be- Here the 


- ny Condition 
queſt, whether it be univerſal of the ALS 


whole Inheritance, or particular of a , t left 


Sum of Money, or of ſome other Thing, was ac- 


for the Delivery of which a Term was compliſted. 


ſet which would delay the Execution 
thereof, or even to which a Condition 
were annexed which would ſuſpend the 
Validity of it. And altho after the 
Delivery of the Thing the Condition 
on which it was left not happening, 
the Diſpoſition ſhould be found to be 
null, yet this Event would not have 
the Effect to make this Payment not to 
ſubſiſt. For the Executor might diſ- 
charge the Legatee of the Condition, 
and acquit the Legacy or fiduciary Be- 
queſt as pure and ſimple, ſince he might 
acquit a Legacy that was null from the 
beginning, as has been ſhewn in the 
ſixteenth Article 2. 


# Poſt mortem ſuam rogatam reſtituere hæredi- 
tatem, deſuncti judicio, & antequam fati munus 
impleat, poſſe ſatisfacere, id eſt reſtituere heredita- 
tem, quarta parte vel retenta, vel omiſſa, ſi vo- 
luerit, explorati juris eſt. I. 12. C. de fideic. | 

Altho no mention be made in this Text of a Le- 
gacy or fiduciary Bequeſt that is left ubon a Condi- 
tion, yet it cannot be doubted that the Executor, 
who ſhould know of the Condition, and who with- 
out waiting for the Accompliſhment of it ſhould 
execute the Diſpoſition of the Teſtator, could not 
revoke his Approbation of the ſaid Diſpoſition. 
And this Approbation ought to ſubſiſt with much 
more Reaſon than that of a Diſpoſition which is void 
from the beginning, of which notice hath been taken 
in the preceding Article. | 


XVIII. 


The Rule explained in the preceding 18. Ex- 
Article is to be underſtood of the Caſes, 2/7197 to 
where a Payment made before it falls “ Pee. 
due would be of no prejudice to third % 4 ;, 
Perſons. For if, for example, an Exe- the Inte- 
cutor were charged to reſtore after his ref 4 
Death, either the whole Inheritance, 7% Per. 
or a part of it, or a Sum of Money, to-“ 
ſome Perſon, and that in caſe the Per- 
ſon who is ſubſtituted ſhould die before 
the Executor, the Teſtator had called 
another Perſon to ſucceed to the ſame 
fiduciary Deviſe, the Executor, who, 
having a mind to favour the Perſon ſab- 
ſtituted in the firſt place, had delivered 
up to him the Thing which was devi- 


ſed in Truſt, would not be diſcharged 


of it, if the Perſon ſubſtituted in the 
firſt 
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firſt place ſhould die before him ; and 
the Right of the Perſon ſubſtituted in 
the ſecond place would remain entire 
for him to exerciſe it, the Caſe happen- 
ing that he out- lived the Executor x. 


x Seium maritum ſeripſit hæredem, eique ſubſti- 
tuit Appiam alumnam, fideique heredis commiſit 
ut, poſt mortem ſuam hæreditatem eidem alumnæ 
reſtitueret: aut fi quid ante contigiſſet alumnæ, 
tunc Valeriano fratris filio reſtitueret eandem hære- 
ditatem; quæſitum eſt, ſi Seius vivus quidquid ad 
eum ex hæreditate perveniſſet alumo# reſtituiſſet, 
an ſecundum voluntatem defunctæ id feciſſe vide · 
retur, præſertim cum hac eidem ſubſtituta eſſet? 
Reſpondit, ſi vivo Seio Appia deceſſiſſet, non eſſe 


liberatum a fideicommiſſo Valeriano relicto. J. 41. 


§. 12. F. de legat. 3. : 
Af the Caſe explained in this Article ſhould hap- 


pen, the Perſon ſubſtituted in the ſecond place 


15. The pawning the Thing bequeathed, 
does not revoke the Legacy. 

16. Nor the Changes of the Thing, which 
reform and renew it. | 

17. The Legacy of a Flock of Sheep ſubſiſts, 
altho there remain not one Head of thoſe 
that were in it at firſt. 

18. If the Thing bequeathed changes its 
Nature, the Legacy is revoked. t 

19. I there. remains nothing of the Thing 
bequeathed beſides Acceſſories, the Lega- 
cy is annulled. a 


20. Particular Expreſſions derogate from 


general ones. Example. 
21. Another Example of the Rule explain- 
ed in the preceding Article. SE 
22. The Legacy is diminiſhed by the Dimi- 
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might, without waiting for the Death of the Exe- ö Th; b | 
cutor, f take care that the Goods ſhould not go the 1 * of the Thing . ad or T- | 
Perſon ſubſtituted in the firſt place unleſs with the 23. BY Jeparating a part of the Land or Te | 
Burden of his Right, if the Caſe on which the nement deviſed, to join it to another. | 
ſame is founded ſhould happen, and unleſs ſuffi 24. The Legacy being transferred, it is ta- ' 
. > apts were given t the Goods ſhoulu be ken away from the rſt Legatary. 
PT 25. A Revocation of one of two Legacies, 
which doth not annul any one of the two. 
Wo * — 26. If the Legatary renders himſelf un- 
worthy of the Legacy, it is revoked. 
SEC A. 27. Legacies are diminiſhed without the 
| | Deed of the Teſtator, by the Falcidian 
How Legacies may be null, revoked, Portion. 
diminiſhed, or transferred to other 
| | A Legacy may be null two ways, 1. 4 Te. 
The CONTENTS. A either by reaſon of à Nullity 3, 7" 
| _ which is in the Legacy from its begin- , 4. 
i. A Legacy may be either null at fut, ning, or by reaſon of ſome Cauſe which frfſt, or be- 
or become ſo afterwards. happens afterwards, and annuls it. come /o af 
2. A Legacy may be either revoked, or di- Thus, a Legacy is null from its begin- terwards. 
miniſhed, or transferred from one Legatee ning, if the Teſtament which contains 
to another. it be null a ; Ip Teſtator was inca- 
| . A Legacy that is null in its beginning, re- Pable to diſpoſe of his Goods at the 
j 3 * ſor | beginning, time that he made his Will b; if the 
iT, 4. An Example of this Rule. Thing bequeathed could not be given 
x; : 5. Another Example of this Rule. away, as if it Was a2 Thing belonging 
3 6. An Exception to this Rule, as to condi- to the Publick c. Thus, a Legacy 
5 tional Legacies. which was not null at firſt, is after- 
1 by 7. The Legacy is null, if the Legatary was werds annulled, if the Teſtator falls 
. dead before the Teſtameut was made, or under an Incapacity which laſts till his 
1 if he dies before the Teſtator. Death d; if the Legatary happens to FE” 
} 'BY 8. The Charge impoſed on the Legacy which be at the ſame time under a like Inca- 2 = 
1 proves to be null, paſſes to him who reaps PACITY e; if he dies before the Teſta · of thi. 
'Y Y the Bene fat ng | torf; and if the Thing bequeathed Rule. 
1 9. A Legacy which was good at the time ſhould happen to periſhg. 
1 of making the "Teſtament, may become a See the third Section of Teftaments. 
= aull by a Change. b See the ſecond Section of Teſtaments, 
3 10. Remark on the preceding Article. 13 the ſecond Article of the third Section of 
. if 11. Divers ways of revoking Legacies. Ex- — as obs rwenty ſeventh and twenty eighth 
3 ample. Articles of the ſecond Section of Heirs and Exacu- 
oy 12. The Legacy of a Debt is revoked, if tors in general. Ys 
0 the Teſtator procures Payment of it. „ * the third Article of the ſecond Seftion of 
„ ly, 13. The Alienation of the Thing bequeath- . 
= ed revokes the Legacy. | 2 See the nineteenth Article of — ionl 
Wil 14. A Donation has the ſame effect. ö | U 
3 
1 : 
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2, 41. A Legacy may be revoked: 5, or di- 
gacy may miniſhed, by taking ſomething from it ; 
1 _ for it may be transferred from one Lega- 
aii a, tary to another I, according as the ſe- 
", iran. cond Diſpoſitions alter the former, as 
ferred ſhall be hereafter explained. 
h Set the eleventh Article, and thoſe that fol- 
" pA | 


from one 
lo ꝛc⸗ 


Legatee to 
ee, 1+ See-the twenty ſecond and twenty third Ar: 
ticles. | 


I See the twenty fourth Article. 
na  - 


3. Ale If a Legacy is null in its beginning 

gacy that , at the time that the Teſtament is made, 

i: null in and in ſuch a manner, as, that if the 

i!s 5:37" Teſtator ſhould happen to die at the 

"pal ſame time, the Legacy would be uſe- 

ways ſo. leſs, it will not be afterwards made 
valid at what time ſoever the Teſtator 
chances to die, and what Change ſo- 
ever may happen. For the Vice which 
hath annulled this Legacy from its be- 
ginning, is not to be repaired, but 
this is to be underſtood in the Senſe of 
the Rules which follow n. 


m Quod initio vitioſum eſt, non poteſt tractu 
temporis conyaleſcere. | J. 29. ff. de reg. jur. 

Omnia que ex t ento proficiſcuntur, ita ſta- 
tum eventus capiunt, {i initium quoque ſine vitio 
ceperint. J. 201. eod. 

Catoniana regula ſic deſinitur. Quod, ſi teſta- 
menti fatti tempore deceſſiſſet teſtator, inutile foret 
id legatum, quandocumque deceſſerit, non valere. 
Quz definitio in quibuſdam falſa eſt. J. 1. fr de reg. 
Caton. | | 

The Rule explained in this Article is the ſame 
withithat which is called in the Roman Law the 
Catonian Rule, of which we have taken notice in 
the Remark on the thirty firſt Article of the ſecond 
Section of Heirs and Executors in general. See 
that Remark, as alſo what has been ſaid in that 
ſecond Section, and in the ſecond Section of Teſta- 

ments, touching the ſeveral ſorts of Incapacity, in 
order to apply to this and the following Articles 
ſuch of thoſe Rules as may be applicable to this 
Section. 


IV. 


3 If one under the Age of Fourteen 
Example having made his Teſtament, and being 
of ths afterwards arrived at that Age which 
Rule, rendered him capable of making a Teſ- 
tament, dies without making another, 
this Teſtament, which would have been 
null if the Teſtator had died immedi- 
ately after he made it, will remain ſuch, 
altho at the time of his Death he was 
capable of making a Teſtament. For 
the Incapacity, under which he was at 
the time of making his Teſtament, is 
not removed by the Capacity which he 
acquires afterwards, and which changes 
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nothing in the preceding time u. 
n Ses the ſecond Article of the ſecond Section of 
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Teftaments. 

1 | V. | | 

If the Legacy was vitious and null in 5; Ano 
its 1 by reaſon of the Nature 8 
of the Thing bequeathed, as, if it was % rule. 
a publick Place; this Legacy, which 
would be null if the Teſtator had died 
at the time he made his Teſtament, 
would not be valid afterwards, even al- 
tho it ſhould happen that before his 
Death the Thing bequeathed had chan- 
de its Nature, and had come into 

ommerce. For this Change not being 
followed by a new Diſpoſition of the 
Teſtator, would leave the former Diſ- 
poſition in its Nullity o. And it would 
be the ſame thing, if a Teſtator ha- 
ving bequeathed a Thing which belong- 
ed to the Legatary, it ſhould happen 
afterwards that this Legatary. had a- 
lienated it before the Teftator died. 
For altho that the Legacy would have 
been good if this Change had preceded 
the Deviſe; yet ſeeing it was null at 
the time when the Thing bequeathed 
was already the Legatary's own, it re- 
mains ſo for ever after p. 

o Si talis ſit res cujus commercium non ſit, vel 
adipiſci non poteſt, nec eſtimatio ejus debetur. 
S. 4. inſt. de legat. 

Tractari tamen poterit, ſi quando marmora, vel 
columnz fuerint ſeparatæ ab ædibus, an legatum 
convaleſcat. Et ſiquidem ab initio non conſtitit le- 
gatum, ex poſt facto non convaleſcet. Quemad- 
modum nec res mea legata mihi, ſi poſt teſtamen- 
tum factum fuerit alienata ; quia vires ab initio le- 
gatum non habuit. Sed fi ſub conditione legetur, 
poterit legatum valere. Si exiſtentis conditionis 
tempore mea non ſit. l. 41. S. 2. /. de leg. 1. 

See in relation to the laſt Words of this laſt Text 


the following Article, ; 
p See the third and eighth Articles of the third 


VI. 


The Rule explained in the preceding g, 4, Ex: 
Articles does not take place in conditio- ceprion to 
nal Legacies Thus, for example, in is Rule, 
the ſame Caſe of the foregoing Article 4 7? ©: 

. ditional 
of a Legacy of a Thing that were not ,,,;,,. 
in Commerce, if the Teſtator had be- 


queathed it upon condition, in caſe it 


| Section. 


ſhould change its Nature, and be capa- 


ble of being acquired by the Legatary ; 
this Legacy, which without this Con- 
dition would remain null if the Teſta- 
tor had died after making ſuch a Diſ- 
poſition, would have its effect, if this 
Change ſhould afterwards happen be- 
fore the Death of the Teſtator. Thus, 
for example, if a Teſtator had left a 
Legacy to a Foreigner on condition 


that he ſhould be naturalized, this Le- 


gacy, which without this Condition 
would 
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would have been null if the Teſtator 
had died immediately after making his 
Teſtament, would have its effect if 
the ſaid Foreigner ſhould happen to be 
naturalized before the Death of the Teſ- 
tator. For in theſe Caſes, and others 
of the like nature, the Conditions have 
this effect, that the Validity or Nullity 
of the Legacy remains in ſuſpence until 
the Event either annuls it, or makes 
it valid 7 AF | "ITY 


7 Placet Catonis regulam ad conditionales inſti- 
tutiones hon pertinere. l. 4. ff. de reg. Caton, 

Purum legatum Catoniana regula impediet ; con- 

ditionale non, quia ad conditionalia Catoniana non 


pertinet. J. 41. 5. 2. in F. F. ae legat. 2. 1 
| hæredes 


In tempus capiendæ hereditatis inſtitui 
poſſe benevolentiæ eſt. Veluti, Lucius Titius, cum 
capere poterit, hæres eſto. Idem & in legato, . 
62. F. de hæred. inſt. ; 
_  Haredem meum ita tibi obligare poſſum, ut ſi, quan- 
doque ego moriar, tuus feryus Stichus non erit, dare 
eum tibidamnas fit. l. 18. . de leg. 2. l. 1. §. 2. fo de 
reg. Cat. See the Cloſe of the ſecond Text cited on 
the fifth Article. See the Remark on the thirty firſt 
Article of the ſecond Section of Heirs and E xecu- 
tors in general, where notice is taken of the Caſe of 
this ſixry ſecond Law, ff. de hared, inſt, | 


VII 


7. The te. The Legacy becomes null if the Le- 
Secu null gatary dies before the Teſtator. For it 


if the Le- 


gatary 


was dead tor's Death 


before the cotild acerue to him. 
1:/klament 


Vas only at the moment of the Teſta- 
that the Legatary's Right 
So that he not 
being alive at that time, cannot ac- 


was made, quire it: For which reaſon he does not 


or i he 


die: Lefore tranſmit to his Heir a Right which he 


the Tefta- himſelf never had. 


gor. 


8. The 
Charge im- 
poſed on 
the Lega- 
cy which 
proves to 
te null, 
paſſes to 
him who 
reaps the 
benefit 
thereof. 


And the Legacy 
would be null with much more reaſon, 
if the Legatary had been dead before 
the Teſtament was made, the Teſtator 
knowing nothing of his Death v. 


r Si eo tempore quo alicui legatum adfcribebatur, 
in rebus humanis non erat, pro non ſeripto hoc ha- 
bebitur, J. 4. F. de his que pro non ſcrip. hab, 

Ea etenim vel his relinquebantur qui in rerum na- 
tura tunc temporis, cum condebantur ultima elogia, 
non fuerant, forte hoc ignorantibus teſtatoribus: 

& ea pro non ſcriptis eſſe leges exiſtimabant. Vel 
vivo teſtatore, is qui aliquid ex teſtamento habuit, 
poſt teſtamentum ab hac luce ſubtrahebatur: vel ip- 
ſum relictum expirabat, forte quadam conditione 
ſub qua relictum fuerat deficiente: quod veteres 
appellabant in cauſa Caduci. JI. un. S. 2. C. de cad. 
PAL See the fifth Article of the tenth Section of 


Teſtaments. | 
| HET 
If in the Caſe where the Legacy 
happens to be null becauſe of the Le- 
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would not annul the Charge which the 
Teſtator had impoſed on it in favour of 
this third Perſon. For it was as it were 
another Legacy which ought to ſubſiſt. 
Thus this Charge will go to the Perſon 


who reaps" the Benefit of the Legacy, 
whether it be the Executor, or another 
Legatee who was ſubſtituted to him 


that could not reap the Benefit of the 
Legacy, or that was joined with him 


in the Bequeſt, and who by Right of 


Accret ion or Survivorſhip ought to have 
the thing bequeathed fo wo 


s Pro ſecundo vero ordine, in quo ea vertuntur 
quæ in cauſa caduci fieri contingebant, vetus jus 
corrigentes, ſancimus, ea quz ita evenerint, ſimili 
quidem modo manere * eos a quibus ſunt re- 
licta, baredes forte vel legatarios, vel alios qui fi- 


deicommiſſo gravari poſſunt: niſi & in hunc caſum 


vel ſubſtitutus, vel conjunctus, eos antecedat. Sed 
ornnes perſonas quibus lucrum 
fertur, eas etiam gravamen quod ab initio fuerat com- 
lexum omnimodo ſentire; ſive in dando ſit con- 
ſtitutum, five in quibuſdam faciendis, vel in modo, 
vel conditionis implendæ gratia, vel alia quacunque 
via excogitatum. Neque enim ferendus eſt is qui 
lucrum quidem amplectitur, onus autem ei annexum 
contemnit. J. An. Ss. 4+ C. de caduc. toll. 


© It is to be obſerved on this Arti- 
cle, that we have ſet down in it only 
the Caſe where the Legatary happens 
to die before the Teſtator, and not the 
Caſe where he was dead at the time of 
making the Teſtament, altho both theſe 
Caſes Wl comprehended in the prece- 


ding Article. For there was this Dif- 


ference in the Roman Law between 
theſe two Caſes, that in that Caſe 
where the Legatary was dead before the 
Teſtament was made, not only was the 
Legacy null, but alſo the Charge annex'd 
to the Legacy a; whereas in the other 
caſe the Charge ſubſiſted . This Dif- 
ference was founded upon this, that the 
Legacy left to the Legatary who was 
already dead was held as not being 
written, and as a Diſpoſition as null as 
if it had never been made ; whereas 
the Legacy to the Legatary who was 
living when the Teſtament was made, 
and who died before the Teſtator, was 
only confiſcated, and fell to the Exche- 
quer before the Change which Juſtinian 
made by the Law cited on this Article. 
Which hath no manner of relation to 
our Uſage, ſince with us the Exche- 


quer never reaps the Profit of Legacies 
that are null. 


But it may be remarked 


r hunc ordinem de- 


atary's dying before the Teſtator, the 
aid Legacy had been accompanied 
wich ſome Charge, as if the Teſtator 
had obliged the Legatary to give a Sum 
of Money, or ſomething elſe, to ſome 
other Perſon, the Nullity of the Legacy 


* 


touching thoſe Legacies which are held 
to be not written, that there were 
Caſes in which the Charges impoſed on 


al. un. S. 3. C. de cad, toll. 
b See the Text cited on this eighth Article. 


the 


Io, Re- 
mark o 


the precy 
ding 4 


what, was juſt in thoſe Caſes according 
to the Roman Law, would ſeem in our 
Uſage, and according to the Principles 


of Equity to be fo in all Caſes: And 
l eſtator had charged a Lega- 


that i 


tary who was already dead before the 
Teſtament was made, to give a Sum of 


Money or other Thing out of his Lega- 
cy to another Perſon, the Executor or 


other Perſon who reaps the Benefit of 


the thing bequeathed, ought to be 
bound to acquit the ſaid Charge ; fince 
it would be, as is ſaid in the Article, as 
it were another Legacy which the Teſ- 
tator had a mind to give, the Validity 
of which it would ſeem ought not to 
depend on that of the Legacy, which 
was to bear the {aid Charge. 


e 4.4. 3. l. 17. F. de leg. Corn. de fall l. alt. 


ff. de his que pro non ſcript. hab. 


 v 


9. 41. A Legacy which would have had its 
gacy that effect if the Teſtator had died imme- 
was good diately after the making of his Teſta- 
* ge ment, may become null in proceſs of 
1 Tata. time, if before the Legatary has ac- 


ment, may quired his Right, there happens a 


become Change, which puts things into ſuch a 
2 4 condition, that if they had been the 
thane. fame at the time, that the Teſtament 
was made, the Legacy had been void. 
Thus, for example, if a Legatary who 
was capable of a Legacy at the time 
of making the Teſtament, be incapable 
thereof at the time of the Teſtator's 
Death, as if he was a profeſſed Monk, 
or condemned to a Puniſhment which 
ſhould carry along with it a civil Death ; 
or if the thing bequeathed, which at 
the time of making the Teſtament, was 
in Commerce, be at the time of the 
Teſtator's Death deſtined to a publick 
Uſe ; theſe Legacies, which would have 
been uſeful if the Teſtator had died be- 
fore theſe Events, are null after they 
have happened t. 
Item fi ſervo alieno quid legatum fuerit, & 
poſtea a teſtatore redemptus fic, legatum extinguitur, 
Nam quæ in eam cauſam pervenerunt, a qua inci- 
pere non poterant, pro non ſcriptis habentur. J. 3. 
§. 2. ff. de his quæ pro non ſcript. hab. V. I. 12. ff 
de jur. fiſc. See the following Article. See the ſix- 


teenth Article of the ſecond Section of Teſtaments, 
and the Remark that is there made on it. 


; 
10. Re- We have ſaid in the preceding Arti- 


mark on cle, that a Legacy which was uſeful in 


the prece- i igi if after 
ding 476% its Origin may become null, e 


the making of the Teſtament it happen 
that things be in ſuch a condition, that 
Vo I. II. 


„ (Legacies. 


the ſaid Legacies were to ſubſiſt c. And 
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if they had been tlie ſame at the time 
the Teſtament was made, the Legacy 
would have been null ; and we have not 
ſaid that in general and without diſtinc- 


tion every Legacy is annulled by an E- 


vent of this nature. For it may hap 


that ſuch a Change may not have the et- 


fect to annul the Legacy. Thus for ex- 


ans, if a Teftator who at the time of 
ma 


King his Teſtament was capable of 
doing it, happened to be incapable 
thereof at the time of his Death, be- 
cauſe he was fallen into a State of Mad- 
neſs ; this kind of Incapacity would not 
hinder the Validity of the Teſtament, 


nor that of the Legacy. So that the 


Rule of the preceding Article ought 
not to be literally underſtood in the 
Senſe of the Words of the Text from 
which it is drawn. But this Rule, as 
alſo that of the third Article, are to be 
taken'in the Senſe that hath been given 
them, and according to the Tempera- 
ments which reſult trom the Examples 
and Exceptions that have been ex- 
plain'd, every one of which ſufficiently 
explains the Cauſe which diſtinguiſhes 
it from the Caſes to which theſe Rules 
ought to be applied . 

u See the preceding Articles, the fourth Article 
of the ſecond Section of Teſtaments, and the ſix- 


teenth Article of the ſame Section, together with 
the Remark that is there made upon it. 


XI. 


A Teſtator may revoke Legacies ei- 11. P'/vers 


” . 4 
ther by expreſs Diſpoſitions, ſuch as a 72,” 


ſecond 'Teflament, or a Codicil, or Legacies. 
without any expreſs Diſpoſition, as if 
he diſpoſes otherways of the thing be- 
queathed. Thus, for example, if a Fa- Example. 
ther who had deviſed to his Daughter 
certain Lands, happening afterwards 
to marry her, gives her the ſame Lands 
for her Marriage-Portion, the Legacy 
w ill be tacitely revoked by ſuch a Diſ- 
poſition. And this Daughter having 
theſe Lands for her Dowry, cannot pre- 


tend a ſecond Effect of this Legacy x. 


x Filia legatorum non habet actionem, ſi ea quæ 
ei in teſtamento reliquit vivus pater poſtea in dotem 
dederit. I. 11. C. de legat. 


XII. 


If a Teſtator had bequeathed: to his 12. 1%, 
Debtor the Debt which he owed him, % e 


: a Debt 1s 
and that afterwards he obliged the ee if 


Debtor to pay it, the Legacy would be she Te/ta- 
revoked y. For it was not a Sum of tor pro- 
cures Pay- 
ment of it. 


y Liberatio autem debitori legata ita demum ef- 
fectum habet, fi non fuerit exactum id a debitore 
dum vivat teſtator. Cæterum fi exactum eſt, eva - 
neſcit legatum. J. 7. S. 4. ff. de liber. leg. 


. Money 
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Money to be received that was be- 
queathed, but an Acquittance. Thus 
the Payment annuls the Legacy. 


XIII. 


. ee If a Teſtator ſells, or alienates any 
tien of the Other way, the ing e the 
thing be. Legacy is revoked. For ſeeing he ſtrips 
queathed himſelf of it, much more doth he de- 
revokes the prive the Legatary of it who was to 
Tegac). have it from him z. 

z Si rem ſuam teſtator legaverit, e ne ceſ- 
ſitate N pra alienaverit, fideicommiſſum peti 
poſle ; nili probetur, adimere ei teſtatorem voluiſſe. 
Probationem autem mutatæ voluntatis ab hæredibus 


exigendam. J. 11. f. 12. . de leg. 3. 

Si rem ſuam legaverit teſtator, poſteaque eam a- 
lienayerit z Celſus putat, {i non adimendi animo 
vendidit, nihilominus deberi. Idemque Divi Se- 
verus & Antoninus reſcripſerunt. §. 12. inſt. de 
leg. | 


5 We have thought proper to leave 
out of this Rule that which is added in 
the firſt of theſe Texts, that if the Teſ- 
tator has ſold for an urgent Neceſſity 
the thing which he had bequeathed, the 
Legacy is not revoked unleſs the teſta- 
mentary Heir prove that the Teſtator had 
an Intention to revoke it. And we have 

alſo thought proper to leave out what is 
ſaid in the ſecond of theſe Texts, that 

the Sale of the thing bequeathed is no 
hindrance why 42 ſhould not 
ſubſiſt, if when the Teſtator ſold it, 
he had not an intention to revoke the 
Legacy. Si non adimendi animo vendidit, 
nihilominus deberi. And we have ſet 
down only the bare Rule, that the A- 
lienation annuls the Legacy, and ſuch as 
we ſee it in other Places without theſe 
Exceptions. It is in this manner that 
the Lawyer Paulus has quoted this Rule 
in the fourth Book of his Sentences ; 
Tit. 1. f. 9. Teftator ſupervivens fi eam rem 
quam reliquerat vendiderit, extinguitur fi- 
pra Abe way And we ſee in a Law, 
that the Sale of the thing bequeathed 
annuls the Legacy in ſuch a manner, 
that if a Teſtator having ſold a Slave 
whom he had bequeathed, ſhould after- 
wards purchaſe him, this Slave would 
not be due to the Legatary, altho he 
belonged to the Teſtator at the time of 
his Death, unleſs the Legatary could 
prove that the Teſtator had a new In- 
tention to leave him to him a. Seeing 
therefore the Rule is, that the Aliena- 
tion annuls the Legacy, and that to 
make the Legacy ſubſiſt it was neceſſa- 
ry, by the Roman Law, to have Proofs 
of the Teſtator's Intention, in order to 
know whether he intended that the 


a V. l. 15. J. de adim. vel transf. leg. 
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Legacy ſhould ſubſiſt or not, it was not 
proper to add to the Rule theſe Ex- 
ceptions which do not ſuit with our G- 
ſage. For we do receive no other 
Proof of the Will of a Teſtator than 


his Teſtament, together with the 


known Circumſtances which may ex- 


plain his Intention. And the Inconve- 


niences would be infinite if ſuch Proofs 


were admitted, as well as Proofs of 


Covenants prohibited by the Ordi- 
nances 6, © ani b. vom 

As to what concerns the Caſe of 4 
Sale which the Teſtator may have 
made out of neceſſity, it would be ne- 
ceſlary likewiſe in that caſe to come to 
Proofs of the Teſtator's Intention. For 
it is ſaid in the firſt of theſe Texts, that 
notwithſtanding the neceffity the Heir 


or Executor ought to be admitted to 


prove that it was the Teſtator's Inten- 
tion to revoke the Legacy, whence it 
would follow that the Legatee would 
be received on his part to prove the 
contrary ; becauſe in the Matter of 
Proofs of Facts, each Party is at liberty 
to make his Proof c. Thus this Proof, 
which it would be neceſſary to make in 
order to know whether the Teſtator, 
having alienated the thing bequeathed 
out of neceſſity, had had an intention 
to revoke the Legacy, would likewiſe 
be contrary to our Uſage. 


b See the Ordinances quoted on the twelfth Ar- 
ticle of the firſt Seftion of Covenants, and at the 
end of the Preamble of the ſecond Seftion of Proofs, 

c See the ſixth Article of the firſt Seftion of 


Proecfs, 
XIV. 


If he who had bequeathed a thing 14. 4 Do- 
had afterwards given it away to ſome vation has 
other Perſon than to the Legatary, this Het 


Donation would annul the Legacy with 
much more reaſon than a Sale. For 
one may be obliged to ſell out of neceſ- 
ſity a thing which he had bequeathed, 


and that without changing the Good- 


Will which he had for the Legatary ; 
but one cannot be preſumed to pive it 
away to another except freely, prefer- 
ring the Donee to the Legatee a. 


a Rem legatam fi teſtator vivus alii donayerit? 
omnimodo extinguitur legatum. Nec diſtinguimus 
utrum propter neceſſitatem rei familiaris, an mera 
voluntate donaverit: ut ſi neceſſitate donaverit, le- 
gatum debeatur: fi nuda voluntate, non de beatur. 
Hæc enim diſtinctio in donantis munificentiam non 
cadit. Cum nemo in neceſſitatibus liberalis exiſtat. 


1. 18. F. de adim. vel transf. legat. 


J It is ſaid in another Law that al- 
tho the Donation be found to be null, 
yet the Legacy nevertheleſs is re- 

voked; 


15. The 
pawning 
of the 
thing be« 
queathed 
does not 
revoke the 


Legacy. 


tions; that Donation which the 


voked * ; which is founded upon this, 
that the Donation, altho it in it 


ſelf null, ＋ it marks the expreſs In- 
tention. of the Teſtator to revoke the 


Legacy-. And if, for example, a Teſ- 


tator having made a Deed of Gift of a 


thing which he had before bequeathed 
to another Perſon than the Donee, had 
continued in the ſame mind as to that 
Donation until his Death, it would be 
certain that his Intention was to revoke 
the Legacy. And altho the Heir or 


Executor of the ſaid Donor ſhould . 
afterwards procure the Deed of Gift 


to be annulled by reaſon of ſome 
Flaw. in it, yet he might purſuant to 
this Law maintain againſt the Legatary 
that his Legacy was annulled. Bur if 


it was the Donor himfelf that had 
procured the Deed of Gift to be vaca- 
ted, and that he afterwards had made 


no change in his Teſtament ; and had 
died without making other 1 vt 
— — 


tator himſelf had revoked, ought it to 


have the effect of revoking a Legacy 


which he had ſuffered to remain in his 
Teſtament? And would there not be 
juſt ground to preſume that this Teſta- 
tor intended that his Legacy ſhould 


have its effect, not only becauſe ot his 


revoking the Deed of Gift; but becauſe 
that having made no Alteration in his 
Teſtament, he had confirmed all the 
Diſpoſitions thereof, and had ſignified 
his Will to die in the ſame Intentions, 
and that they ſhould all of them have 
the ſame effect that the Death of Teſta- 
tors gives to their Teſtaments. 

* Pater hortos inſtructos filiæ legavit: poſtea 
2 mancipiis hortorum uxori donavit; ſive 


onationes confirmavit, ſiye non confirmavit, po- 
ſterior voluntas filiæ legato potior erit. Sed etſi 


non valeat donatio, tamen minuiſſe filiæ legatum 


ter intelligitur. I. 24. 5. 1. F. de adim. vel transf. 
gat. v. I. 3. . alt. . de inſtr. vel inſtrum. leg. 


XV. 


Altho the Teſtator pawns after the 
making of his Teſtament the thing 
which he had bequeathed, yet that will 
be no Revocation of the Legacy. For 
the making of his Teſtament doth not 
debar him of the Uſe of his Goods, 
and this Uſe of them doesnot annul the 
Diſpoſitions of his Teſtament, which 
will have their effect, or not have it, 
according to the Condition in which 
things ſhall be at the time of his Death. 
Thus altho it be true that the pawning 
of the thing may be followed Jy an A- 
lienation 9 it, yet nevertheleſs if the 
ay that is pawned belong {till to the 


; OL» II. 


one Mare a Stud ; yet ſeeing this Rem- 1 


Teſtator at the time of his Death, it nt 
paſſes to the Legatee ; and the Execu- 4 
tor will be obliged to redeem it, as has 8 
been ſaid in another Place 5. For it is 
a general Obligation upon him to ac- 
quit all the Debts of the Inheritance. 


b See the ſeventeenth Article of the third Section. ; 

Qui poſt teſtamentum factum prædia, qua lega- 0 
vit, pignori vel hy pothecæ dedit, mutaſſe yolunta- 3 
tem circa legatariorum perſonam non videtur. Et 
ideo etiam ſi in perſonam actio electa eſt, Recte 
placuir ab hærede prædia liberari, J. 3. C. de legs 
S. 12. inſt. de leg. ; 

XVI. 


If afterthe making of the Teſtament 
ſome Changes are made in the thing 
that was bequeathed, altho they beſuch 5g 
that, if the Nature of the thing can which re- "i 
bear it, all its Parts be renewed, yet all form and 
theſe Changes of the thing bequeathed , . 
make no change in the Legacy. Thus 
the Legacy of a Ship, or of a Houſe, 
or other Edifice, is not revoked, altho 
it be wholly repaired piecemeal and by 
degrees Thus the Legacy of a Flock 
of Sheep is not revoked, altho there re- 
ma in not one of the firſt that were be- 
queathed c. For theſe Changes being 
made on the thing itſelf, none of them 
1 entirely ; ſo that it remains 
the ſame after the laſt Change. 


c Si navem legayero, & ſpecialiter meam ad- 
ſeripſero, eamque per partes totam refecero, cari- 
na eadem manente, nihilomiuus recte a legatario 
vindicaretur. J. 24. $. ult. ff. de leg. 1. 

Si domus fuerit legata, licet particulatim ita re- 
fecta ſit, ut nihil ex priſtina materia ſuperſit; tamen 
dicemus, utile manere legatum. /. 65. S. ul, F. 
de leg. 1. See the following Article. 

The Changes of the Parts that make up a Whole 
do not hinder the thing from being conſider'd as be- 
ing always the ſame, altho there remain not one of 
the firſt Parts of which it conſiſied. Thus a Houſe 
that is often repaired is always the ſame, Thus 
a Court of Fudicature, a Nation, a Regiment, and 
even the Bodies of Men and of Animals are 
always conſider'd as being the ſame, altho it [4 
may happen that after a long time there remain 
not one of the ſmall Paris that compoſed them. For 
theſe things are in one ſenſe always the ſame, for | 
the Reaſon explained in the Article, V. |, 75. ff⸗ | 
de judiciis. LES 


16, Nor 
theChanges 
of the 
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XVII. 


The Legacy of a Herd of Cattle 17. The 
may be augmented or diminiſhed by 1 of 
the Changes that may happen to it, N. 
and it paſſes to the Legatary ſuch as it fie, altho 
is at the time that it falls due to him, here re- 
whether it be encreaſed ſince the time hi not 
of making the Teſtament or leſſen d. % of " 
And altho there ſhould be left one CIO 7 
Mare only of a Stud, or one only Sheep ar firſt | 
of a Flock, altho ir could not be ſaid 


that this one Sheep was a Flock, or that | 
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nant was a part of the Stud or Flock 
bequeathed, it was comptehended in 
the Legacy, and would remain as part 
of it, inthe ſame manner asthe Ground 
on which. a Houſe ſtood that is burnt 
down would belong to the Legatary of 
that Houſe J. , 
4 Grege legato, & quæ poſtea accedunt ad lega- 
tarium pertinent, I. 21. F. de legal. 1. _ 
Si grege legato, aliqua pecora, vivo te ffatore, 


morua eſſent, in eorumque locum aliqua eſſent 


ſubſtituta, eundem gregem videri. Et ſi diminu- 
tum ex eo grege pecus eſſet, & vel unus bos — 
eſſet, eum vindicari poſſe, quamvis grex deſiſſet 
eſſe. Quemadmodum inſula legata, ſi combuſta eſ- 


ſet, area poſſit vindicari. J. 22: cod. 
F XVIII. 


18. if the If the Changes of the thing bequeath- 
thing be · ed be ſuch as tho the Matter or Subſtance 
queathed thereof may remain, yet the thing it 
changes (elf becomes thereby of another Na- 


it: Nature 60 wr "* 
the Legacy ture, or falls under another Condition, 


is revoked, ſo as that it is not any longer compre- 
hended under the Expreſſion of the 
thing that was bequeathed, the Legacy 
is revoked by this Change. Thus, for 
example, if a Teſtator who had be- 
queathed Woollen or Silk Stuffs, had af- 
terwards made Clothes of them, he 
would have by that revoked the Lega- 
cy e. Thus, for another example, if a 
Teſtator _— ID ſome pre- 
cious Stones, ſhould afterwards apply 
them to ſome other Uſe, ſuch as for the 


thoſe Pieces q. For it was'only' a Ship 
that was bequeathed. And it would be 
the ſame thing if the thing bequeathed 
ſhould chance to periſh, ſo as that what 
ſhould remain of it were of another 
nature than that which was bequeathed. 
Thus, for example, if a Herd of Cat- 
tle or Flock of Sheep being bequeathed, 


there ſhoald not remain any one of 
them at the time of the Teftator's 


Death, but only the Hides or the Wool, 
the Legatary would have no right at 
all to theſe Remains i. 8 

h Nave autem legata diſſoluta, neque materia, 

que navis 7550 Jt ot 7 e. WF 
Mortuo bove q atus eſt, - neque corium, 
2 debetur. l. 49. e Set the 

We muſt underſtand the Rule explained in this Ar- 
ticle, in the Senſe which is there given to it by the 
Examples which are there brought, in order to apply 
it to the other Caſes of the like nature. 

It thay be obſerved on the firft of the Texts cited 
on this Article, that it is ſaid in another that the 
Clothes which have been made of Wool that was be- 
queathed were due to the Legatary, wnleſs the Teſta- 
tor changed his Will. Si lana legetur & veſti- 
mentum ex ea fiat, legatum conſiſtere ; {i mo- 
do non mutaverit teſtator voluntatem. I. 44. 5. 
2. ff. de leg. 2. But ſeeing that firſt Text does 
not put that Condition, that the Teſtdtor in taking 
thoſe Clothes had an Intention to revoke the Legacy, 
and that, as has been obſer ved on the thirteenth Article, 
it is not agreeable to our Uſage to have recourſe to theſe 
ſorts of Proofs ; it follows from thence that accord- 
ing to our Uſage, and that firſt Text, the Legacy 
ought to remain revoked by the ſaid Change, if ere 
be nothing in the Expreſſion of the Teſtator which 
may make it to be preſumed that the Legacy does 


Ornament of the Hilt of a Sword, of ſubſet 


the Caſe of a Watch, a Caſe of Inſtru- 
ments, or other Trinket, the Legacy 
would be revoked by this Change , 
Thus, for another example, if a Teſta- 
tor having bequeathed Trees either fel- 
led or to be felled, had afterwards built 
a Ship, or done ſome other Work with 
the ſaid Trees, the Legacy would be 
uſeleſs g. And if on the contrary, a 
Teſtator having bequeathed a Ship, 
ſhould take it to pieces, the Legacy 
would alſo be revoked, ſo as that the 
Legatary could not lay claim to any of 


e Lana legata, veſtem quæ ex ea facta ſit, de- 
beri non placet. J. 88. ff. de legat. 3. 

Item quæro: fi probari poſſit, Seiam uniones 
& hyacintos quoſdam in aliam ſpeciem ornamenti, 


quod poſtea pretioſius fecit additis aliis gemmis & 


margaritis con vertiſſe: an hos uniones vel hyacin- 
tos petere poſſit, & heres compellatur ornamento 
poſteriori eximere, & præſſœe ? Marcellus reſpon- 
dit, petere non poſſe. Nam quid fieri poteſt, ut 
legatum vel fideicommiſſum durare exiftimerur, cum 
id quod teſtamento dabatur, in ſua ſpecie non per- 
manſerit ? nam quodammodo extinctum fit, J. 6. 
S. 1. ff. de aur. arg. 

yg Sed & materia legata, navis, ar mariumve ex 
tactum non vindicatur. d. l. 88, F. 1. ff. de 

g. Zo 3 


XIX. 
If the thing happens to periſh, and 19. 


there remain ſome Acceſſories of it, here re- 
Nan, n0* 


nene of them will be due to the Lega- of 
tary. For he was not to have theſe Ac- % 7; 

8 . : the thing 
ceſſories except with the Thing itſelf, Lequearh'd 
which he cannot have. Thus, for exam- beſides Ac. 
ple, if a Horſe thathad been bequeathed - pang 
with his Harneſs ſhould chance to die, ,, in _ 
the ON would have none of the ;,1l:4. 
Harneſs /. | 

Servo legato cum peculio, & alienato vel ma- 
numiſſo, vel mortuo, — etiam peculii- extin- 
guitur. Nam qua acceſſionum locum obtinent extin- 
guuntur, cum principales res peremptæ fuerint, l. 1 
Sr | TIE a 

XX. | 

If a Teſtator who had bequeathed 20. parti- 

his Houſe furniſhed, or his Houſe to- cular Ex- 


gether with all the Furniture, had ad-Vveſſon- 
derogate 


ded to this Legacy a particular Clauſe from gene- 


by which he had bequeathed to the 74l ones. 
ſame Perſon his Hangings, this Addition Exampli. 
would not diminiſh the Legacy of all 
the Furniture, and would not reduce it 
barely to the Hangings. But if, ha- 

ving 


Legacies. Tit. 2. Sect. rt; 


1 neathed the Houſe furniſhed, 
or the Houſe with all its Furniture, he 
had added that he bequeathed likewiſe 
ſuch a particular Sute of Hangings, 
ſuch as thoſe which contain ſuch a Hiſ- 
tory, or that are in ſuch a Hall; the 
mentioning of theſe particular Hang- 
ings would exclude the others, and 
would ſhew that he did not think that 
the-Legacy of the Furniture of the 
Houſe would take in the Hangings, and 
that he meant to give only thoſe Hang- 
ings which he articularly mention- 
ed. For in this Caſe, and others of 
the like natyre, what 1s particularly 
ſpecified derogates from the general 
Expreſſion which comprehended the 
whole m. | 


m In toto jure — iem derogatur: & 
illud potiſſimum habe ur, 21 directum 
eſt. J. 80. F. de reg. jur. 

Si quis fundum, ita ut inſtructus eſt, legavetit, & 
adjecerit cum ſupellectili, vel mancipiis, vel una 
aliqua re quæ nominatim expreſſa non erat: utrum 
minuit legatum adjiciendo ſpeciem, an vero non, 
queritur? & Papinianus reſpondit, non videri mi- 
nutum, ſed potius ex abundanti adjeftum. J. 12. 
5. 46. ff de mtr. vel inſtrum. leg. 

Cui fundum inſtructum legaverat, nominatim 
mancipia legavit. Quæſitum eſt, an reliqua man- 
cipia, quæ non nominaſlet, inſtrumento cederent ? 
Caſſius ait, reſponſum eſſe, tametſi mancipia in- 
ſtructi fundi ry tamen videri eos folos legatos 
eſſe qui nominati efſent 3 quod appareret, non in- 
tellexiſſe patremfamilias inſtrumento quoque ſervos 
adnumerandos eſſe. I. 18. 5. 11. eod. 

Legata ſupellectili cum ſpecies ex abundanti, per 
imperitiam enumerentur, generali legato non dero- 

atur. Si tamen ſpecies certi numeri demonſtratæ 
uerint, modus generi datus in his ſpeciebus intelli- 


gitur, J. 9. F. de ſupell. leg. 


XXI. 


21. Ano. It follows from this Rule, which de- 
ther Ex- Clares that the Expreſſion by which a 
ample of particular Thing is ſpecified derogates 
OI rom the general Expreſſion which be- 
1 gg ſides that Thing takes in others, that if 
ceding Ar. a Teſtator had bequeathed to one of 
ticle, his Friends all the Horſes in his Stable 
that were come of his own Stud, and 
to another all his Saddle-Horſes ; and 
that among theſe there were ſome that 
had been taken out of his own Stud ; 
they would be excepted out of the Le- 
gacy of the Horſes come of the Stud, 
and comprehended in the Legacy of the 
Saddle-Horſes. For the Quality of 
Saddle-Horſes determines to this par- 
ticular kind the general Expreſſion of 
Horſes come of the Stud, which may 
agree to other kinds of Horſes x. But 
if aTeſtator had bequeathed to one 
nu Si alii vernæ, alii curſores legati ſunt ; fi qui- 
— WAS. & curſores A* b 19 
m es gener derogat. I. 0 l. 

ft 2 Zo SK "4 F. de * leg. 1 


the Horſes, or other Things, of a cer- 
tain kind, and to another thoſe of ano- 
ther kind, and it proved that ſome of 
them being of both kinds, were com- 
prehended under both the Expreſſions, 
there being nothing to fix them to any 
one of them in particular; thoſe which 
ſhould be found to be only of one of the 
two kinds would belong to the Legatee 
of that kind; and thoſe which ſhould 
appear to be comprehended under both 
kinds would belong in common to the 
two Legatees. Thus, for example, if 
the Teſtator had bequeathed to one of 
them his Coach-Horſes, and to the 
other his Saddle- Horſes, and that there 
were ſome Horſes which ſerved both 
for the Coach and Saddle ; all the other 
Horſes would be divided between the 
Legatees according to the Uſes for 
which the Horſes ſerved; and the Hor- 
ſes common to both Uſes would be in 
common to both the Legataries o. 


o Si in ſpecie aut in genere utrique ſint, plerum- 
que communicabuntur. d. I. 99. in f. 


XXII. 


If he who had deviſed his Jewels, 22. The 
Pictures, or other Things, or even cer- Legacy is 
tain Lands, ſells a part cf them; the 4% iI 
Legacy ſubſiſts only for what remains. “ 2” 
For as the Legacy would be aug nented 8 
if the Teſtator had added to the Jing Thing be. 
devifed, ſo is it diminiſhed When le 4% athed. 


takes any thing from it p. 


p Si ex toto fundo legato teſtator partem alienaſ- 
ſet, reliquam duntaxat partem deberi placet. Quia 
etiamſi adjeciſſet aliquid ei fundo, augmentum lega- 
tario cederet. l. 8. ff. de leg. 1. See the fifth and 
ſixth Articles of the fourth Section. | 


XXIII. 


If without alienating the Land or 23. B f. 
Tenement deviſed, Or any part thereof, parating 4 
the Teſtator ſeparates a Portion of it, t ef the 
in order to join it to another Land or 3 4 or 
Tenement; as, if in order to enlarge WONT bo 
a Meadow, or an Orchard, he takes off join it ro 
a piece of a Ground which he had de- another. 
viſed ; ſuch a Separation would leſſen 
the Legacy. For what is taken away 
from it becomes part of another Land 
or Tenement, to which the Legatary 
will have no Right 4. 

q Quod fi poſt teſtamentum factum ex fundo Ti- 
tiano aliquid detraxit, & alii fundo adjecit: viden- 
dum eſt, utrumne eam quoque partem legatarius pe- 
titurus fit, an hoc minus quaſi fundi Titiani eſſe de- 
ſierit; cum noſtra deſtinatione fundorum nomina 
& domus, non natura conftituerentur. Et magis 
eſt, ut quod alũ deſtinatum eſt, ademptum eſſe vi- 
deatur. tb 24. 5. 3, F. de leg. I, w_ 
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e en gy and which may be applied to the ſecond Caſe of the | 


to another Perſon, the Legacy of the 


pen that the ſecond Legatary ſhould 
die before the Teſtator, yet the firſt 
Legatary would have 1 of the 
Legacy. For the firſt Diſpoſition, 
which was in his favour, was revoked 
by the ſecond r. But if the Teſtator 
had impoſed any Charge or Condition 
on the Legacy which he transfers in 
this manner, it would paſs with the 
Legacy to the ſecond Legatary, unleſs 
it were annexed to the Perſon of the 
firſt Legatary, or that it was the Inten- 
tion of the Teſtator not to charge the 
ſecond Legatee with that Burden s. 

r Si vivo teſtatore mortuus fuerit, is in quem 
tranſlatum legatum fuerit: nihilomagis ad eum a 
quo tranſlatum fuerit pertinebit. 4. 8. F. de adim. 
vel transf. legat. : 

s Legatum ſub conditione relictum, & ad alium 
tranſlatum, ſi non conditio perſonæ cobæreat, ſub 
eadem conditione tranſlatum videtur. J. 98. F. de 
condit. & dem. 

| | XXV. a 


25. ARe- If a Teſtator had left two Legacies 
vocation of to two Perſons of the ſame Name, and 
one of 19 that by a ſecond Diſpoſition he had re- 
—_— voked the Legacy to one of them without 
doth nos diſtinguiſhing which of the two, fo 


annul any that it could not be known which of 


one of the the two Legacies was revoked, , both 


2285 would ſubſiſt. For it would be more 
juſt and equitable that the Revocation 
which is obſcurely expreſſed ſhould be 
without effect, rather than to give it 
the effect of annulling two Legacies, 
one of which ought certainly to ſubſiſt 
according to the Intention of the Teſ- 
tator. But if on the contrary, the Teſ- 
tator had made only one Bequeſt to one 
of two Perſons bearing the OS Name, 
ſo that it could not be known by the 
Circumſtances to which of the two he 
intended to leave the Legacy; the Le- 
gacy would be without any effect either 


Wen a Teſtator by a ſecond Diſpo- 
Legacy be- ſition transfers to'a ſecond Legatee the 
ing wan ſame Thing which he had before given 


ferred, it 
— firſt Legatary is ſo far annulled by this 
rhe fri Legacy to a ſecond, that altho it ſhould 
Tegatary. hap 


WIS. Boer IV. 


to the one or the other. For the Exe- 


cutor would be anſwerable only for one 
Legacy, and neither of the two Per- 


ſons could prove that he was the Le- 


gatary t. 


t Si duobus Titiis ſeparatim legaverit, & uni ade- 
merit, nec appareat cui ademptum ſit ; utrique le- 
gatum debetur. Quemadmodum & in dando, fi 
non appareat, cui datum fic dicemus neutri legatum. 
l. 3. §. 7. ff. de adim, vel transf\ legat. See the 
twenty ſixth Article of the ſecond Section of Teſta- 
ments, and the Remark which is there made oa it, 


bd * - P * o 1 
90 . A. 8 7 
S + * 


A Legacy which was good, and 26. F the 
made in due Form, might agel res 
altho the Teſtatorſhould make no man- elf 
ner of Diſpoſition, either expreſs or wort hy 
tacit, to revoke it; it it ſhould happen e che Le- 
that the Legatary ſhould render himſelf 60 i ft 
unworthy of it by any of the Cauſes 
explained in their proper place . 

. # See the ſaid Canſes in the third Section of 


\ 


Heirs and Executors in general. 
Mü bene 

Altho the Teſtamentary Heir or Exe- 27. Leg. 
cutor ſhould pretend that the Goods — 
were not ſufficient to acquit the Lega- ir hon 
cies, yet he is nevertheleſs charged rhe Deed 
with them, if he accepts of the Qua- / the Teſ- 
lity of Heir or Executor, pure and ſim- _ 
ple. But if he takes upon him this Jian Por- 
Quality only with the Benefit of an In- tion. 
ventary, he will be accountable for the 
Legacies only to the Value of the Goods 
that ſhall remain after the Debts are 
paid, and moreover he may deduct from 
them the Defalcation which ſhall be 
ſpoken of under the following Title x. 


x See the following Title, and that of Heirs or 
Executors with the Benefit of an Inventary. 


eee Were r 
T 1 T. ui. 
Of the Falcidian Portion. 


: 


—S 


l the Falcidian Portion, which 
BR took its Name from the Author 
Mor lnventer thereof, is meant 
the fourth part of the Inheritance which 
the Roman Laws appropriated to the 
Teſtamentary Heirs or Executors, re- 
ducing the Legacies to three Fourths of 
the whole Eſtate; ſo that the Teſta- 
mentary Heir or Executor was to have 
at leaſt one fourth Part entire, and the 
Legacies could no ways diminiſh it. 
This Law was equally juſt both for 
the Intereſt of the Teſtators, of the 
Teſtamentary Heirs or Executors, and 
of the Legatees, For ſeeing the Teſ- 


tators might perhaps over- value their 


Eſtates, or believe that they had more 
Effects than really they had, and under 
this Perſuaſion exhauſt their whole Suc- 
ceſſion with Legacies, and fo oblige 
their Teſtamentary Heirs or Executors 
to renounce their Succeſſion, rather 


than 


* 
, 
4217 


Of #he Falcidian Portion, Tit 4 Sect. 1. 199 


than to acquit the Legacies without 
ſome Defalcation. The Intereſt which 
the Teſtamentary Heirs or Executors 
have therein, is altogether evident: 
And it is likewiſe the Intercſt of the 
Legatees tather to ſuffer a Defalcation 
of their Legacies than to loſe them en- 
tirely, if upon the Executor's relin- 
quiſhing the Succeſſion, the Diſorder in 
the Affirs of the Succeſſion were to 
be attended with this Conſequence. 

The Uſe of the Falcidian Portion 
relates only to the Diſpoſitions of ſuch 
Teſtators, whoſe Eſtates are ſituated in 
the Provinces which are governed by 
the written Law. For with reſpe& to 
Eſtates ſituated in the Cuſtoms, ſeeing 
the ſaid Cyſtoms do regulate what Share 


of the Eſtate ought to remain to the 
Heirs at Law, and what is left to the 
Diſpoſition of the Teſtator, the Reduc- 
tion of Legacies is differently regulated 
by the reſpective Bounds which each 


Cuſtom has ſet thereto. 


{As the Deduttion of the Falcidian Portion out 
of Legacies is not received in thoſe Provinces of 
France which are governed by their peculiar Cuſ- 
toms, ſo neither does it take place here in England. 
For the reaſon why it was introduced under the 
Roman Law ceaſes with us, ſeeing, according to 
aur Uſage, a Teſtament ſubpafts and the Legacies 
are valid, whether the Execator accept or refuſe 
the Execution of the Teſlament, Whereas by the 
Roman Law, if the Teflamentary Heir or Execu- 
tor did refuſe to accept of the Succeſſion, the Teſla- 
ment was void, and none of the Legacies were due. 
And therefore to prevent this Inconvenience of ha- 
ving all the Diſpoſitions of the Teftator fruſtrated 
by the refuſal of the Executor, when he thought 
the Succeſſion to be ſo incumber'd, that it would 
not be worth his while to accept of it, the Falci- 
dian Law introduced this Expedient as an Encou- 
ragement to Executors to accept of the Office, be- 
cauſe by this Deduttion of a fourth Part out of the 
Legacies, they would be ſure of having a certain 
Profit to recompenſe them for their Trouble in look- 
ing after the Affairs of the Succeſſion. And be- 
fades, there is a further Reaſon why this Deduc- 
tiom of the Falcidian Portion does not take place in 
England; and that is, becauſe in England all 
1 Diſpoſations of perſonal Eſtates are up- 
on the foot of Military Teſtaments, and Military 
Teſtaments, e ven by the Roman Law, are exempt- 
ed from the Falcidian Portion, |. 7. Cod. ad Leg. 
Falc, Cowel's Inſtitutes of the Laws of England, 
Lib, 3. tit. 22. 


SECT. L 
Of the Ve of the Falcidian Portion, 
and wherein it conſiſts. 


The CONTENTS. 


r. The Legacies cannot exceed three Fourth 
Parts of the Goods. 


2. All the Debts are to be paid before 
the Legaciec, and even preferably to 
the Fulcidian Portion due to the Exe- 
cut or. | ; 

3. Aud likewiſe the Funeral Expences. 

4+ The Executor has not the Kala Por- 
tion, unleſs he makes an Inventary. 

5. The Heir at Law has Right to the Ful- 
cidian Portion. 

6. All Diſpoſitions made in view of Death 
are ſuljeft to the Falcidian Portion, 

7. The Fuladian Portion is taken out of 
the Goods which are found in the Suc- 
cefſion at the Time of the Teſtator”s 
Death. | 

8. The Goods are valued according to what 
they are worth at that time. 

9. The Laſſes of the Goods fall upon the 
* if he accepts purely and fim- 
PHY. 

10. Difference between the Heir or Executor 
with the Benefit of an Inventary, and 
him who hath not that Benefit. 

11. The Eſtimate made by the Teſtator 
does not regulate the Falcidian Portion. 
12. The Valuation of the Goods ought to be 
made with the Knowledge of all the Le- 

gataries. a 

13. Precaution for the Fulcidian Por- 
tion with reſpect to Goods that are un- 
certain. 

14. The Diminutions of the Charges, and 
the new Funds, diminiſh the Fulcidian 
Portion. 

I5. Goods diſcovered after ſettling the Fal- 
cidian Portion, diminiſh it. 

16. If the Thing bequeathed cannot be di- 
vided, the Hilcidian Portion is regulated 
by Eſtimation. 


I. 


HE Falcidian Portion is the fourth 1. The 


Part which the Executor may re- Le 
cannot ex- 


tain of the Goods of the Succeſſion, 7076 
when the Legacies exceed the three four:h 


fourth Parts g. Parts of 
: the Goods. 


a Quicumque civis Romanus poſt hanc legem ro- 
gatam teſtamentum faciet, is quantam cuique civi 
Romano pecuniam jure publico dare legare volet, 
jus poteſtaſque eſto: dum ita detur legatum, ne 
minus 2 partem quartam hæreditatis eo teſta- 
mento hæredes capiant. J. 1. ff. ad leg. falc. 


4 


II. 


The fourth Part, which the Executor 2. 4 the 
ought to have, is taken out of all the Pebrs are 


Goods in general; but the Goods are '* ** 2444 
| . before the 
underſtood to be only ſuch as remain 7,,,.;., 
after the Debts are paid. Thus, the and even 
Executor retains 1n the firſt place the Preferably 
Fund that 1s neceflary for paying the“ the Fal- 
. . cidian Por- 
Debts, and in the next place his own 706 e 
fourth Part for the Falcidian Portion he Ee. 


Out cutter. 
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3. And 
likewiſe 
the Fune- 
ral Ex- 
Pencese 


De CIVIL LAW} S Box TV. 


out of what remains clear b. And we 


muſt reckon in the number of Debts, 
that which a i 
Executor, if he was a Creditor of 


the deceaſed, of what nature ſoever the 
Debt were, even altho it were a Lega- 


cy or a fiduciary Bequeſt which had 


been left to the Deceaſed in truſt for 


him. So that if, for example, a Father 


to whom a Legacy had been left in truſt 


for his Children, with liberty to him to 
chuſe which of them he would give it 
to, had left it to them all, inſtituting 
them Heirs or Executors in equal Por- 
tions, and had bequeathed ſo many Le- 
gacies as to give occaſion to deduct 
the Falcidian Portion, every one of 
his Children, in computing his own Fal- 
cidian Portion, might deduct his Share 
of the Legacy left in truſt to their Fa- 
ther for his Uſe, as a Debt dne to 
him. For altho their Father had the 
liberty of chuſing any one of them to 
give it to, yet his failing to make the 
choice render'd him Debtor to them all 
for what he was obliged to reſtore c. 


b Sicuti legata non debentur, niſi deducto ære 
alieno, aliquid ſuperſit ; nec mortis cauſa donatio- 
nes debebuntur, ſed infirmantur per æs alienum. I. 
66. F. ad leg. falc, p : G 

Bona intelliguntur cujuſque, quæ deducto ære a- 
lieno ſuperſunt. J. 39. 5. 1. F. de verb. ſignif. 

c In imponenda ratione legis Falcidiæ, omne #s 
alienum deducitur, etiam quod ipſi hæredi mortis 
tempore debitum fuerit, quamvis aditione hæredi- 
tatis conſuſe ſint actiones. J. 6. C. ad leg. ſalc. 

Pater filium ex quo habebat tres nepotes, hære- 
dem inſtituit, fideique ejus commiſit, ne fundum 
alienaret, & ut in familia eum relinqueret. Filius 
decedens tres filios ſcriplit hæredes. Quærendum 
eſt an omnino quaſi creditores unuſquiſque in ra- 
tione legis falcidiæ aliquid poſſit deducere; quia in 
poteſtate ſua habuit pater cui ex his potius relinque- 
ret. Sed hac ratione nemo in Falcidiæ ratione quic- 
quam deducet: quod videndum ne dure conſtitua- 
tur. Utique enim in alieno ere habuit fundum: 
neceſſitate quippe obſtrictus fuiſſet filiis eum relin- 
quendi. J. 5 4. F. ad leg. falc. 


III. 


It is neceſſary alſo to deduct out of 
the Goods the Funeral Expences, which 
are preferred not only betore Legacies, 
but even before the Debts, altho there 
ſhould not be Effects enough in the Suc- 
ceſſion to ſatisfy all the Creditors. And 
this Expence ought.to be moderated fo 
as not to exceed what is neceſſary d. 


d Item funeris impenſa. S. 3. inſt. de leg. falc. 

Impenſa funeris ſemper ex hæreditate deducitur; 
quæ etiam omne creditum ſolet præcedere, cum bo- 
na ſolvendo non ſint. I. penult. ff. de relig. 

Marcellus conſultus an funeris monumentique im- 
penſa quam teſtator fieri juſſit, in are alieno deduci 
debeat, reſpondit non amplius eo nomine, quam 
quod funeris cauſa conſumptum eſt, deducendum. 
J. 1. S. Alt. V. ad leg. falc. See the eleyenth Sec- 
tion of Heirs and Executors in general. 


ars to be due to the 


* 
De ieee 312 ©3 Hatt 
f 4 5 „„ 71228 11k 1 4 ck 
The Executor cannot demand the 4+ L 


Falcidian Portion, if he has not claimed = . 


the Benefit of an Inventary, and does Falcidian 
not make it appear by an Inventary Portion, 
made in due form, that the Goods are —4 he 
not ſufficient to ſatisfy all the Cha Fewer * 
N | T $ entary. 
But the Executor who takes upon him 
that Office, purely and ſimply, without 
claiming the benefit of an Inventary, can- 
not pretend to the Falcidian Portion, al- 
tho it were true that the Goods were not 
ſufficient to anſwer all the Charges e. 
e Fiat inventarium ab hærede metuente ne ſorte 
non habeat poſt debita & legata falcidiam. Nov. 
4656. 5 * {131 , 
Si vero non fecerit inventarium, non retinebit 
falcidiam: ſed lebit legatarios & fideicommiĩſ- 
ſarios, licet puræ ſubſtantiæ morientis tranſcendat 
menſuram legatorum datio, d. c. 2. S. 2. See the 
tenth Article, | | 


V. | 


Altho the Falcidian Portion ſeems on- 5+ The 
ly to belong to Executors or teſtamen- 77 4 
tary Heirs, yet ſeeing Legacies may „% ,, 
be left by a Codicil without naming a- the Falci- 
ny Executor, and that in this Caſe the. dian Por- 
Heir at Law is bound to pay the Lega- . 
cies; he has alſo Right to the Falcidian 
Portion. For the Succeſſion is as much 
due to him as to any other Who might 
be inſtituted Heir or Executor by a 
Teſtament f. | on 


f Lex falcidia inducta eſt a Divo Pio etiam inteſ- 
tatorum ſucceſſione propter fideicommiſſa. I. 18. f. 
ad leg. falc. 


VI. 


All the kinds of Diſpoſitions that are 6. All 
made in view of Death, ſuch as Lega- Dei 
cies, fiduciary Bequeſts, Gifts in conſi- ee 
deration of Death, whether they be »,., ir; 
made by a Teſtament or by other Acts, ſubject to 
are ſubject to the Falcidian Portion g; e Falci- 
unleſs they be excepted from it, pur- . For. 
ſuant to the Rules which ſhall be ex- 
plained in the two laſt Sections of this 
Title. | 

g Eorum quibus mortis cauſa donatum eſt, fidei- 
committi quoquo tempore poteſt, Quod fideicom- 
miſſum hæredes, ſalva Falcidiæ ratione, quam in 
his quoque donationibus exemplo legatorum locum 


habere placuit, præſtabunt. 1. 77. S. 1. F. de le- 


gat, 2. 
„ 
The fourth Part, which the Heir or 8 . 
Executor ought to have for the Falci- 5, 
dian Portion, is computed according raten out 


to the Value of the Goods of the Inhe- of che 


ritance at the time of the Teſtator's _ 

Death. For as it is at that time that 7" 

the Succeſſion is open, ſo the ſame con- Succeſ- 
liſts ſion at the 


time of ſiſts in hat Effects are found to belong 
the Ie to it at that time Y; and the Fruits and 


1a; Revenues of the time ſubſequent to the 


Death. 
Teſtator's Death cannot augment the 


Fund for the Legacies, nor be reckoned 
to the Executor as a part of his Fourth 
which he ought to have for the Falci- 
dian Portion, the Revenues or Income 
whereof ought to belong to him i. 
Mortis tempus in ratione legis Falcidiz ineunda 
cuit obſervari. I. 56. F. ad leg, falc. See the 


ollowing Article, 
i Ex die mortis fruftus quadrantis apud hæredem 


relinqui neceſſe eſt. J. 15. S. 6. in ,. cod. 


VIII. 


8. The Seeing the Falcidian Portion falls due 
_ tothe Heir or Executor at the moment 
tree of the Teſtator's Death, and that it is 
what they taken out of all the Goods that are 
are worth found at that time in the Inheritance, 
ar that the Goods ought to be eſtimated on 
unt. the foot of what they might be worth 
at that time, whether the Valuation be 
made by mutual conſent of the Execu- 
tor and the Legataries, or. by order of 
the Judge /. And in making the Eſti- 
mate of the Lands regard ought to be 
had to what they may be worth the more, 
becauſe there were Fruits on the Ground 
ready to be cut down in Harvelt-time 
ſoon after the Teſtator's Death . 


I See the firſt of the Texts cited on the preceding 
Article, and that quoted on the tenth Article. 
m In Falcidia placuit, ut fructus poſtea percepti, 
ui maturi mortis tempore fuerunt, augeant hære- 
att æſtimationem fundi nomine qui videtur illo in 


tempore fuiſſe pretioſior. l. 9. F. ad leg. falc. 


IX. 


9. The When the Executor accepts the Suc- 
Loſſes of ceſſion purely and ſimplyu, all the Loſſes 
the Goods and Diminutions of the Goods of the 
1 ge, Inheritance, and even thoſe which may 
tor, if be happen by mere Caſualty, will fall up- 
accepts on him, and the Legataries will not 
purely and thereby ſuffer any diminution of their 
ſimply. Legacies; unleſs they had given occa- 

ſion to thoſe Loſſes by ſome Fault which 


might be laid to their charge u. 


3 In ratione legis Falcidiz mortes ſeryorum c#x- 
terorumque animalium, furta, rapinæ, incendia, 
ruinæ, naufragia, vis hoſtium, prædonum, latro- 
num, debitorum facta pejora nomina, in ſumma 
quodcumque damnum, fi modo culpa legatarii ca · 
reant, hæredi pereunt, J. 30. ff. ad leg. falc. See 
the tenth Article of the firſt Section of Heirs and 


Executors in general. 


X. 


10. Dife- Altho the Heir or Executor does not 

rence be- accept the Iuheritance ſimply, but with 

2 the the Benefit of an Inventary, yer the 
Shed Vo I. II. 


Of the Falcidian Portion. Tit. 3. Se. 1. 207 


Loſſes and Diminutions of the Goods Execute, 
will affect him in that Quality. For by 55 c 
the Goods of the Inheritance are under- n inves- 
ſtood thoſe that are found in it at the tary, and 
time of the Teſtator's Death, which hi w/o 
lays the Succeſſion, open, as has been 4 7” 
ſaid in the ſeventh Article. But there 5. 
is this Difference between the Heir or 
Executor, with the benefit of an Inven- 
tary, and him who. has taken that 
Character purely and ſimply without 
the ſaid Benefit, that whereas this laſt 
has no way to defend himſelf againſt 
the Loſſes which fall upon kim inevi- 
tably, the beneficiary Heir or Execu- 
tor is ſtill at liberty to renounce the 
Inheritance, he giving an account of 
what he has received ; and if he does 
renounce, the Changes that have hap- 
pened ſince the Death of the Teſtator 
will affect only the Creditors and Le- 
gatees. But the Diſorder of Affairs 
that would enſue upon his Renuncia- 
tion, may induce the Legataries to bear 
a part of the Loſſes, and to compound 
with the Heir or Executor; and in this 
Caſe the Diminution of the Legacies 
and the Falcidian Portion are regulated 
among them by common conſent, ac- 
cording as they can agree the Matter o. 


o In quantitate, patrimonii exquirenda viſum eſt, 
mortis tempus ſpectari. Qua de cauſa ſi qui cen- 
tum in bonis habuerit, tota ea legaverit, nihil lega- 
tariis prodeſt, ſi ante aditam hæreditatem per ſer- 
vos hæreditarios, aut ex partu ancillarum hæredi- 
tariarum, aut ex fœtu pecorum tantum acceſſerit hæ- 
reditati, ut centum legatorum nomine erogatis, ha- 
biturus ſit hæres quartam partem ; ſed neceſſe eſt, 
ut nihilominus quarta pars legatis detrahatur, Et ex 
diverſo, fi ex centum, ſeptuaginta quinque legave- 
rit, & ante aditam hæreditatem in tantum decre- 
verint bona (incendiis forte, aut naufragiis, aut 
morte ſervorum) ut non plus quam ſeptuaginta 
122 vel etiam minus relinquatur: ſolida legata 

ebentur. Nec ea res damnoſa eſt hæredi, cui li- 
berum eſt non adire hæreditatem. Quæ res efficit, 
ut neceſſe ſit legatariis, ne deſtituto teſtamento nihil 
conſequantur, cum hærede in portionem legatorum 
paciſci. 1. 73. ff. ad leg. fac. As to what is ſaid 
in this Text concerning the Profits which augment 
the Goods of the Inheritance, ſee the filteenth 
Article, 


XI. 


If the Teſtator had made an eſtima- 11. The 
tion either of all his Goods, or of a Hfimate 
part of them, either in his Teſtament, % *? 


or by ſome other Diſpoſition, the teſ- = 5 gh 


tamentary Heir on his part, nor the nor regu- 
Legatees on their part, would not be late the 

obliged to regulate their Rights upon Fan 
that foot, if the Eſtimate made by the 

Teſtator were either above or under the 

true Value of the things at the time of 

the Teſtator's Death. For as it is Juſ- 

tice that does wa 3 to them their Por- 

d 


tions; 


that Rene 


93 ** 


202 
tions; ſo it is the Truth of the Va- Pretenſions, the Executor and the Le- 
lue of the Goods that ought to re- gatees would adjuſt among themſelves 
gulate them p. | — 7 — 7 _ 8 
| rta legem Falcidiam retidetur, E. Ar) - Ce to each ofrner, ac 
M88 . facit, non magis minuĩ po- cording as the Expectation of the E- 
reſt, quam auferri. J. 15. $. wit, F. ad leg. falt. vent and the Circumſtances might re- 
Corpora, fi qua ſuntin bonis deſuncti, ſecundum quire. Thus, the Executor who would 
rei veritatem æſtimanda _ hoc eſt ſecundum not be bound to comprehend thelk un- 
Præſeus freun. J. 62. 5. cod. certain Goods in the Computation of 
| Xu. thoſe of the Inheritance, would oblige 
N 1 | . himſelf, in caſe they ſhould remain in 
12. The I it be neceſſary to make an Eſti- the Inheritance, to augment the Lega- 
Valuation mate of the Goods in order to regulate «jeg prof ortionably. And if ſome par- 
4 = the Falcidian Portion between the Ex- tjcular Conſiderations had induced him 
—— „ ecutor and the Legatees; the Valua- to acquit all the Legacies, or ſome 
be made tion ought to be made with the know - of them, on the foot of the Augmen- 
with the ledge of all the Parties concerned, tation which theſe Goods in diſpute 
know- whether it be made by Order of Court, would make to the Legacies, if in the 


ledge of all or 


fares, 


The CIVIL LAW, Sc. Book IV. 


by the mutual Conſent of Parties; 
and even at the inſtance of any one 
ſingle Legatary who ſhould demand it 
only for a ſmall Legacy. But if the 
Eſtimation were made only with the 
knowledge of ſome of them, it would 
be of no force to bind the others who 
mould refuſe to agree to it. And the 
Executor may likewiſe call the Credi- 
tors, in order to ſatisfy them how much 
the Goods are leſſened by the Debts 
owing to them, and alſo to ſettle with 
them the Value of the Goods, in caſe 
they are Willing to take any of them in 
payment of what is due to them . 

Cum dicitur lex Falcidia lotum habere, arbiter 
dari ſolet ad ineundam quantitatem bonorum: ta- 
metſi unus aliquid modicum fideicommiſſum perſe- 


quatur. Qua computatio 1 non debet 
ceteris qui ad arbitrum miſſi non ſunt. Solet ta- 


men ab hærede etiam cæteris denunciari fideicom · 


miſſariis, ut veniant ad arbitrum, ibique cauſam ſuam 
agant. Plerumque & creditoribus, ut de ære alieno 


probent. 0. f. §. 6. ff. fi cui pluſq. per leg. Jalc. lic, 
leg. eſſedic: a 7 
XIII. 


If among the Goods of the Inheri- 


Event they ſhould be found to be part 
of the Inheritance, the Legataries 
would oblige themſelves to reſtore, in 
caſe theſe Goods ſhould appear not to 
belong to the Inheritance, what they 
may have received on that account. 
And they might likewiſe ſettle among 
themſelves, under ſome Penalty, an E- 
ſtimation of the ſaid Rights, ſuch as 
they are, ata certain Price, balancing 
the Hazard of the Loſs or Profit which 
might accrue by the Event either to the 
Executor or to the Legatees r. 


r Magna dubitatio fuit de his, quorum conditio 
mortis tempore pendet, id eſt, an quod ſub condi- 
tione debetur, in ſtipulatoris bonis adnumeretur, & 
promiſſoris bonis detrahatur. Sed hoc jure utimur, 
ut quanti ea ſpes obligationis venire poſit, tantum 
ſtipulatoris quidem bonis accedere videatur, promiſ- 
ſoris vero decedero. Aut cautionibus res explicart 
Pe ut duorum alterum fiat: aut ita ratio ha- 

eatur tanquam pure debeatur: aut ita tanquam ni- 
hil debeatur: deinde hæredes & legatarii inter ſe ca- 
veant; ut exiſtente conditione, aut heres reddat 
quanto minus ſolverit: aut legatarii reſtituant quan- 
to — conſecuti ſint. J. 93. S. 1. ff. ad leg. falc. 
ræpoſterum eſt ante nos locupletes dici quam ac- 
quiſierimus. J. 63. eod. See the fourth Article of 


Pre- 
ea tance there were any of ſuch a nature rhe he ng? See the latter end of the tenth 
for the as that it were uncertain whether they eie ON ens Section. 
P ought to be reckoned in ſettling the XIV. 
with re- Falcidian Portion; as, for example, if | 
ſpect to there were a Law- Suit depending If there were Charges of the Inheri- 14. The 
tance which ſhould happen to ceaſe, ſuch Dimmu- 


Goods that touching the Property of ſome Lands, 
ar or for a certain Debt, or if it ſhould 
"depend on the Event of ſome Condi- 
tion, whether a certain Land or Tene- 
ment, or a certain Right, ſhould or 
ſhould not be Part of the Inheritance; 
theſe ſorts of Goods would not be rec- 
koned as preſent Goods, in order to 
regulate the Fund for the Legacies, and 
the Proportion of the Falcidian Portion; 
for theſe Pretenſions might prove vain 
and fruitleſs. But the Falcidian Por- 


as Debts ſaid to beowing by the Decea- 727 7 


ſed which ſhall appear to be paid, Lega- , and 
cies which are afterwards annulled, or 10% new 
that by the means of other Cauſes there Funds, di. 
were any Fund of Goods of the Inhe- — the 
ritance which ſhould come to the Exe- n. 
cutor, at what time ſoever the ſame 
ſhould accrue to him, whether at the 
time of the Teſtator's Death, or a long 
time after ; all theſe ſorts of Profits ac- 
cruing to him by reaſon of his Quality 
of Executor, they would augment the 
Fund for the Legacies, and would di- 

| | ; miniſh 


tion would be ſettled on the foot of 
And as to thoſe 


1 


the preſent Goods. 


Of the Falcidian Portion: Tit. g., Sect. f. 


miniſh the Share which he was to have 
had out of the Legacies for his Falci- 
dian Portion s. 


In ratione legis falcidiæ retentiones omnis tem- 
is hæredi in quadrantem imputantur. l. 11. F. ad 
fe. falcid. See the following Article. 

Non eſt dubium, quin ea legata a quibus heres 
ſummovere exceptione petitorem poteſt, in quartam 
ei imputentur: nec cæterorum legata minuant, 
J. 50. ff. ad leg. falc. 

Nec intereſt, utrum ab initio quaſi inutile fuerit, 
an ex accidenti poſtea in eum caſum perveniſſet le- 

gatum, ut actio ejus denegaretur. l. 51. eod. 

Quacumque ex cauſa legata non præſtantur, im- 

tantur heredi in quartam partem, quæ propter 

egem falcidiam remanere apud eum debet, J. 52, 
S. 1. eon. 


XV. 


16. Goods It after liquidating the Falcidian Por- 
aiſcovered tion, and paying off the Legatees, the 
aſter ſet- Executor having retained in his hands 
ling 4 what was to be deducted from the Le- 
— 41. N. there happened to be diſcover'd 


miniſhit, ſome Goods of the Inheritance which 


were unknown to the Legatees, as if 


there had fallen to the Teſtator in his 


Life-time an Inheritance of an ab- 


ſent Perſcn whoſe Death he knew no- 
thing of ; this Event which would aug- 
ment the Goods, would likewiſe cauſe 
a abs wah rg Revocation to be made 
of what had been taken off from the 
Legacies; and the Legataries might 
demand from the Executor the Share 
that ought to come to them of theſe 
Goods which have been newly diſco- 
vered. And this would undoubtedly be 
{till more reaſonable, if they were 
Goods which the Executor had induſ- 
triouſly concealed from the knowledge 
of the Legatees t. But we ought not 
to reckon as an Augmentation of the 
Goods of the Inheritance, that which 
may ariſe from the Fruits and other 
Profits of the Goods of the Deceaſed ; 
as if a Herd of Cattle had increaſed in 
number : For theſe Profits, and all the 


For the Inheritance comprehends all the Goods that 
may accrue to the Executor in that Quality, at 
what time ſoever they come to be known, and at 
what time ſoever he accepts the Inheritance; be- 
cauſe his Acceptance of the Inheritance hath this 
effect, that it makes him to be conſidered as if he 
had ſucceeded from the moment of the Teſtator*s 
Death, and as having had from that inſtant his 
Right to all the Goods of the Inheritance, See the 
fifteenth Article of the firſt Section, and the fifth 
Article of the ſecond Section of Heirs and Execu- 
tors in general, 


Vo I. II. 


t This is a Conſequence of the preceding Article. 


Fruits and Revenues belonging to the 
Executor , except thoſe which may 
have proceeded from the things be- 
1 ty and which for the ſame rea- 
on would belong to the Legataries, ac- 
cording to the Rules explained in the 
eighth Section. 


u See the Text cited on the tenth Article. 


XVI. 


Altho the Falcidian Portion dimini- 16. V 


ſhes the Legacies, and takes off ſome- %% %- 
queathed 


thing from every one of them, and that f 4 
if they conſiſt in Sums of Money, diuided, 
Grain, Liquors, and other things, out the Falc;- 
of which it may be eaſy to take a part 4% For- 
for the Falcidian Portion, one may re- 7 "7" 
' pu . 4 gulated by 
rain it out of the Thing it ſelf; but if Ei- 
on the contrary, it be of ſuch a nature rin. 
that it cannot be divided, as a Horſe, 
a Diamond, a Service, the building of 
ſome Edifice, and others of the like kind, 
the Falcidian Portion whereot cannot 
be taken out of the Things themſelves, 
the Matter is adjuſted by Eſtimation, 
whether 1t be that the Executor gives 
to the Legatary the Value of what his 
Legacy may amount to, or that the Le- 
atary gives back to the Executor the 
alue of what he was to have out of 
the Legacy for his Falcidian Portion. 
And if ſeveral Executors were charged 
with a Legacy of a Thing that could 
not be divided, ſuch as that of ſome 
Work or Building, altho the nature of 
the Legacy would make every one of 
the Executors anſwerable for the whole 
Legacy, becauſe of its Indiviſibility; 
yet every one of them might acquit 
himſelf by offering his Share of the 
Price of the Work or Building, dedu&- 
ing only what he ought to retain for his 
Falcidian Portion x, 
x Quædam legata diviſionem non recipiunt ; 
ut ecce legatum vie, itineris, actuſve. Ad nullum 
enim ea res pro parte poteſt pertinere. Sed etſi 
opus municipibus hæres facere juſſus eſt, individuum 
videtur legatum. Neque enim ullum balineum, 
aut (ullum) theatrum, aut ſtadium feciſſe intelligi- 
tur qui ei propriam formam, qua ex conſumma- 
tione contingit, non dederit, Quorum omnium le- 
2 nomine & ſi plures hæredes ſint, ſinguli in 
olidum tenentur: hæc itaque legata quæ dividuita- 
tem non recipiunt, tota ad legatarium pertinent. 
Sed poteſt hæredi hoc remedio ſuccurri, ut, æſti- 
matione facta legati, denuntiet legatario, ut par- 
tem æſtimationis inferat: ſi non inferat, utatur ad- 
verſus eum exceptione doli mali. 1, 80. $. 1. F. ad 


leg. falcid, See the ninth Section of Heirs and 
Executors in general, 
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204 The CIVIL LAW, Sc. Boos IV. 


Of the Diſpoſitions that are ſubjeli to 
the Falcidian Portion. 


The CONTENTS. 


1. The Falcidian Portion ceaſes in certain 
Caſes. | 
2. The Favour of the Legacy, or of the Le- 
gatee, does not hinder the Falcidian Por- 
tion. | 
3. How the Falcidian Portion is regulated 
when there are conditional Legacies. 
4. A Legacy of a Service is ſuljett to the 
Falcidian Portion. 
5. The Legacy of the Payment before-haud 
of a Debt that is due at à certain Term, 
or on 4 certain Condition, is ſubject to the 
Falcidian Portion. 
6. The Legacy of a Debt which the Debtor 
is not able to pay, is not reckoned in the 
Computation of the Falcidian Portion. 
7. Three forts of Caſes to be regulated for 
the Falcidian Portion. 
8. The Falcidian Portion is due out u 
Legacy of an Uſufrut, and in what 


manner it is regulated. 
| J. a a 
1. Be HE Falcidian Portion ceaſes in 
Falcidian divers Caſes, whether it be on 


Portion account of Obſtacles that are on the 

_— „part of him who claims it, which ſhall 

Caſes, be explained in the following Section; 
or by reaſon of other Cauſes which make 
it to ceaſe, which ſhall be treated of 
in the fourth Section. And there are 
ſome Diſpoſitions, of which it may be 
doubted whether the Falcidian Portion 
be due out of them, or not, which ſhall 
be the Subject- matter of the Rules that 
follow a. | 


a See the Places quoted in this Article. 


IT. 


2, The The Favourableneſs of the Legacies 
Favour of doth not exempt them from being ſub- 
the Legaey, je& to the Falcidian Portion; whether 
SES it be that the Favour reſpects the Qua- 
does nos lity of the Legatary, even altho it were 
hinder the a Legacy left to the Princeb, or that 
Falcidian it reſpects the Uſe of the Legacy it ſelf, 
Vernon. as if it were a Legacy for Alimony c. 
Et in legatis principi datis legem falcidiam lo- 
cum habere merito Divo Hadriano placuit. I. 4. C. 
ad leg. falc. 
c Divi Severus & Antoninus reſcripſerunt, pe- 
cuniam relictam ad alimenta puerorum falcidiæ ſub- 


jectam eſſe: & ut idoneis nominibus collocetur pe- 
cunia, ad curam ſuam revocaturum præſidem Pro- 
vinciæ. J. 89. . ad. leg. falcid. 


J We have not ſet down in this Rule 
the Exception that is made to it, by 
the greateſt part of the Interpreters, in 
favour of Legacies to pious: Uſes, 
which conceive to be exempted 
from the Falcidian Portion by the Dif- 
poſition of the hundred and thirty firſt 
Novel of Juftinian, Chap. 12. 4 it 
does not ſeem to bear that Senſe. 
And the moſt learned of the Interpre- 
ters have been of this Mind; and their 
Judgment in this matter may be found- 
ed on two Conſiderations which reſult 
from the Words of this Novel. One 
is, that the Words ſeem to relate only 
to the Teſtamentary Heir who is back- 
ward in acquitting the Legacies left to 
pious Uſes: And the other is, that 
there is nothing in this Law which lays 
it down as a general Rule, that Lega- 
cies to pious Ufes are not ſubject to the 
Falcidian Portion, as it would have 
been neceflary in order to aboliſh the an- 
tient Law Which ſubjected this fort of 
Legacies to it a; which eren him- 
ſelf ſeems to have preſuppoſed in a 
Law 6, where ſpeaking of the Precau- 
tion uſed by ſome Teſtators, who in 
order to avoid the Deduction of the 
Falcidian Portion out of their Legacies 
ro Captives, inſtituted them their Heirs 
or Executors, he explains himſelf in 
theſe Terms: Si quis ad declinandam 
legem Falcidiam, cum defiderat totam ſuam 
ſubſtantiam pro redemptione captivorum re- 
linquere, eos ipſos caftivos Fripferi He- 
redes .... fi enim propter hoc à ſpeciali ha- 
rede receſſum eſt, ut non Fulcidiæ ratio in- 
ducatur, c. It the Falcidian Portion 
had not been due out of Legacies to pi- 
ous Uſes, it would have been no ways 
neceſlary to inſtitute the Caprives Heirs 
or Executors, in order to avoid it. To 
which we may add, that the ſame Em- 
peror, in his firſt Novel, at the end of 
the ſecond Chaprer, ordaining that the 


a Ad municipia quoque legata, vel etiam q: 
Deo — S J. 1. * 
F. ad leg. falcid. 

One of the moſt learned Interpreters, who is of 
the Number of thoſe who underſtand this Novel of 
the Teſtamentary Heir who is backward in paying 
the Legacies to pious Uſes, has been of opinion, that 
in this firſt Law, S. 5. ad leg. Falcid. inflead of 
theſe Words, vel etiam ea, we ought to read, non 
etiam ea, It is on the third Section of the third 
Title of the fourth Book of the Sentences of Paulus 
that he hath made this Remark, But as to this No- 
vel, this Author is of the Sentiment which we have. 
juſt now explained. | 

b l. 49. C. de Epiſc. & Cler. 


F al- 


the Falcidian Portion. Tit. 3. Sect. 2. 


Falcidian Portion ſhall take place if the 
Teſtator hath not expreſly forbidden it, 
adds, for a Reaſon, that it may ſc hap- 
pen that there be in his Teſtament Le- 
gacies to pious Uſes, which would 
make this Prohibition of the Teſta- 
tor's fayourable ; Firſan etiam quædam 
pie relinguenti. Which would 

not be a Reaſon for favouring the ex- 
preſs Prohibition of the Falcidian Por- 
tion, if it had not taken place in Le- 
gacies to pious Uſes, ſeeing in this 
Caſe this Prohibition would be ſuper- 
fluous. Bur if in the hundred and thir- 
ty firſt Novel he had intended to eſta- 
bliſh it as a Rule, that pious Legacies 
ſhould nor be ſubje& to the Falcidian 
Portion, he would have explained it in 
ſuch a manner as to make it to be un- 
derſtood, whereas his Expreſſion marks 
on the contrary that he reſtrains his Diſ- 
N. to the Caſe of a Feſtamentary 
eir who refuſes to acquit the Lega- 
cies to pious Uſes, and who ſays that 
there are not Effects ſufficient to do it. 
Si autem hares que ad pias cauſas relicta 
ſunt non impleverit, dicens relictam fibi 
ſubſtantiam non ſufficere ad iſta; pracipi- 
mus, omni Falcidia vacante quidquid inve- 
nitur in tali ſubſtantia proficere proviſione 
ſauctiſſimi —— 2 cauſas 3 
bus relictum eſt. Theſe are the Words of 
this Novel, which ſeem to intimate, 
that the Motive of this Law was not 
to make a Rule of it for diſcharging 
pious Legacies from the Falcidian Por- 
tion, but only to repreſs the Infidelity 
or Delays of Executors; which would 
ſeem to have no manner of relation to 
the Caſes where nothing can be impu- 
ted to the Executor. It is true, that if 
theſe Words are not expreſs enough to 
gather from them, that Juſtinian had 
made a general Rule to exempt Lega- 
cies to pious Uſes from the Falci- 
dian Portion; ſo neither are they clear 
enough, nor expreſs enough, to ſhew 
that his Intention was to take away 
the Benefit of the Falcidian Portion out 
of pious Legacies only from the Exe- 
cutor, who 1s backward in acquitting 
them; ſeeing he ſpeaks of an Heir or 
Executor, who alledges only for an Ex- 
cuſe of his Delay, that there were not 
Goods ſufficient to ſatisfy them; which 
would be a lawful Excuſe enough, if 
the Heir or Executor could retain the 
Falcidian Portion out of Legacies to 
pious Uſes; and yet Juſtinian will not 
allow this Excuſe to be received. So 
that one might think that in his Judg- 
ment it was none; and that perhaps he 
intended, that notwithſtanding this Ex- 


Ll 


cuſe the Legacies to pious Uſes ſhould 
be acquitted without any Defalcation. 
It is without doubt the Obſcurity and 
Uncertainty that there is in theſe Words 
of this Novel, that has divided. the 
Interpreters; and it is likewiſe that 
which hath obliged us to -make here 
this Remark, in order to give a Reaſon 
why we have ſet down no Rule for the 
Falcidian Portion in Legacies to pious 
Uſes; becauſe we had no Right to de- 
termine a Difficulty of this nature, 
and that we ought not to give any 
thing for a Rule bur that which hath the 
Character of a perfect Certainty, or the 
Authority of a preciſe Law. Hut it 
were to be wiſhed that ſome Regula- 
tion were made touching this Diffi- 
culty. : 


III. 
If the Effect of a Legacy depends on 


a Condition, which is not come to paſs 
when the Executor and the Legatees 
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3. How 

the Falc:- 
dian Por- 
tion is re- 


ſettle the Falcidian Portion; it being galared 


then uncertain whether the Legacy will when there 


be due, or whether it will be void; 
this Uncertainty obliges the Executor, 
and the Legatees whoſe Legacies are 
pure and ſimple, to fall upon ſome ex- 
pedient for doing mutual Juſtice to one 
another, according to the Event which 
the conditional Legacy ſhall have. And 
ſince if the Condition being accom- 
pliſhed the Legacy ſhould appear to be 
due, the other Legacies would be di- 
miniſhed in proportion, and that- it 
would not be juſt that before this Event 
theſe Legacies ſhould be either ſuſpend- 
ed or diminiſhed ; the proper Expedient 
to be taken is, that the Executor ſhould 
without delay acquit the Legacies that 
are pure and ſimple, and that the Le- 
gataries who receive Payment of their 
Legacies ſhould oblige themſelves, and 
give Security, if it is thought neceſ- 
ſary, both to the Executor, and to the 
Legatee whoſe Legacy is conditional, 
that if the Condition ſhall come to 
paſs, they will reſtore what ought to 
be deducted out of their Legacies to- 
wards the Payment of this conditional 
Legacy d. 

d Is cui fideicommiſſum ſolvitur, ſicut is cui le- 
gatum eſt, ſatiſdare debet quod amplius ceperit 
quam per legem falcidiam ei licuerit, reddi: Ve- 
luti cum propter conditionem aliorum fideicommiſ- 
ſorum vel legatorum legis falcidiæ cauſa pendebit. 
J. 31. V. ad. leg. falcid. 

Si propter ea quæ ſub conditione legata ſunt pen- 
det legis falcidiæ ratio, præſenti die data non tota 
yindicabuntur, J. 53. eod. . | 

Sed & fi legata quædam pure, quædam ſub con- 
ditione relifta efficiant, ut, exiftente conditione, 


lex falcidia locum habeat; pure legata cum cau- 
tione 


are cond; 
tional Le- 
gacies. 
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tione redduntur. Quo caſu ws 7 in uſu eft, ſolvi 
quidem pure legata, perinde ac ſi nulla alia ſub con- 
ditione legata fuiſſent. Cavere autem legatarios de- 
bere ex eyentu conditionis quod amplius accepiſſent 
redditum iri. J. 73. f. 2. cod. | 

r ergo melius res temperabitur, J. 45. 

I. cod. 

8 Interdum omnimodo neceſſarium eſt ſolidum ſol- 
vi legarario, interpoſita ſtipulatione, quanto ampli- 
us quam per legem falcidiam ceperit reddi, Veluti 
{i quæ a pupillo legata ſint non excedant modum 
legis falcidiæ: veremur autem ne impubere eo mor- 
tuo alia legata inveniantur, quæ contributione facta 
excedant dodrantem. Idem dicitur, & fi 1 
teſtamento quædam ſub conditione legata ſunt, quæ 
an debeantur incertum eſt: & ideo ſi hæres ſine ju- 
dice ſolvere paratus fit, proſpiciet ſibi per hanc ſli- 
pulationem. J. 1. S. 12. cod. See the thirteenth 
Article of the firſt Section. 

It may be remarked on the ſecond of the Texts 
cited on this Article, that inſtead of theſe words, 
non tota, ſome Authors have thought that we ought 
to read tamen tota ; and their Criticiſm or Conjetture 
ſeems to be pretty well grounded, For it would not be 
juſt that for a Legacy which may perhaps never be 
due the Legataries ſhould ſuffer a Defalcation of 
their Legacies : but if this is no Error of the Tran- 
ſcribers, and that there were really in the Origi- 
nal the words non tota; it would be neceſſary to 
underſtand this Rule of the Caſes in whith the 
Condition could not admit of any long delay, For 
if it were but for a ſhort time that the Event was 
to be expected, the Executor might retain the Pro- 
portions of thoſe Legataries who would not wait 
for the Event, obliging himſelf to pay them their 
whole Legacies in caſe the conditio nal Legacies 


ſhould have no effett, 


IV, 


4. A Le: The Legacy of a Service which the 

gacyof a Teſtator had appointed to be taken ei- 

Service is ther out of a Houſe, or ſome other Te- 
ſubject to 

7% Falci, nement, belonging to the Inheritance, 

dian Por- or to the Executor, is ſubject to the 

rion. Falcid ian Portion. For the Service is 

an Inconvenience, which leflens the Va- 

lue of the Houſe or Tenement that is 

ſubjected to it, and which may be eſti- 

mated at a certain Price. Thus, this 

Legacy contributes as well as other Le- 

gacies, according as it may be eſtima- 

ted: And the Legatary ought to reſtore 

to the Executor the Share of the ſaid 

Eſtimation that ſhall be neceſſary for 


making up the Falcidian Portion e. 


Lege falcidia interveniente legata ſervitus, quo- 
niam dividi non poteſt, non aliter in ſolidum reſti- 
tuetur, niſi partis offeratur æſtimatio. J. 7. ff. ad 
leg. falcid. 


V. 


5. The Le. If a Teſtator who owed a Sum of 


gacy of the Money, or other Thing, the Payment | 


e or Delivery of which was to be made 
er only ſome time after his Death, or 


of Debt s JPA 
that is due Which was due only upon a Condition 
at a cer- that was not yet come to paſs, had or- 


tain Term, dered by his Teſtament that the ſaid 


e“ Delivery or Payment ſhould be made 


The CIVIL LAW, S Boox IV. 


after his Death to this Creditor, with- Condirior, 
out waiting for the Term fixed for the, J 


the Condition; it would be a Legacy tion. 
ſubje& to the Falcidian Portion, ac- 
cording to the Eſtimation of the Ad- 
vantage which would redound to the 
Legatary from this Legacy, whether it 
were on account of the paying before- 
hand a Debt that was due only at a 
certain Term, which would conſiſt in 
the Intereſt of the Money from the 
time of the Teſtator's Death to the 
time of the Term, or becauſe of the 
Certainty of a conditional Debt which 
might happen not to be due by the 
Event; and this would amount to 
the Value of the Debt, if the Condi- 
tion on Which it was due ſhould not 


come to paſs f. 


F Si quis creditori ſuo quod debet legaverit : 
aut inutile legatum erit, fi nullum commodum in eo 
verſabitur: aut ſi propter repreſentationis (puta) 
commodum utile erit, lex quoque falcidia in eo 


commodo locum habebit. J. 1. S. 10, / ad leg. 


Falc. 
VI. 


If the Creditor of an inſolvent Deb- 6. The .. 
tor had bequeathed his Debt to a third gacy of 
Perſon, this Legacy would not be com- 4 Deb 
prehended in the Number of thoſe —_ wy 
which are ſubje& to the Falcidian 5 400. 
Portion. For as this deſperate Debt 20 pay, is 
would not be reckoned as part of the Vet reckon- 
Gocds, ſo likewiſe this Legacy would Jha ” 

ee pe omputa- 
be no Diminution of them. But if the . ef 4; 
Teſtator had bequeathed this Debt to Falcidian 
the Debtor himſelf, ſeeing this Debtor Portion. 
might afterwards become ſolvent, one 
would take the Precautions explained 
in the third Article touching conditio- 
nal Legacies g. 

g Si debitori liberatio legata fit, quamvis ſolven*® 
do non fit, totum legatum computetur: licet no” 
men hoc non augeat hæreditatem, niſi ex eyentu : igi- 
tur {i falcidia locum habeat, hoc plus videbitur lega- 
tum, quod huic legatum eſſet. Cætera quoque mi- 
nuentur legata per hoc: & ipſum hoc per alia. Ca- 
pou enim videtur, eo quod liberatur. Sed fi alii 

oc nomen legetur, nullum legatum erit: nec cæte- 
ris contribuetur. J. 22. & pen. & wit. ff. ad leg. 
falcid. | 


5 We have thought proper to give 
to this Text the Senſe that is explain- 
ed in the Article. For as it would be 
unjuſt to reckon this Debt among the 
Goods of the Inheritance, ſo it would 
not be equitable that the other Legata- 
ries, who would reap no profit by it, 
ſhould ſuffer a Defalcation of their Le- 
gacies upon account of this Legacy, 
which would be no Diminution of the 
Goods with which the Executor would 

be 


p to th 1 
Payment or Delivery, or the Event of * 


d. The 
Falcidi, 
Portion 
We On; 
of 4 Le, 


O of an 
Uufrutt 
ang in 


Ber it is 


Vegulated, 
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be chargeable for payment of their Le- 

cles; and that the Executor reaping 
in this manner the Advantage of the 
Deduction from their Legacies, ſhould 
have more than his Falcidian Portion of 
the effective Goods with which he 
would be charged. And altho it be 
true that this Legacy would be uſeful 
to the Debtor himſelf, and that, as is 
mentioned in the Text, he would re- 
ceive this effect of the Teſtator's Libe- 
rality that he would be acquitted of the 
Debt, and that thus it would be in 
reality a Legacy; yet the Falcidian 
Portion is not granted to the Executor 
in conſideration of the Profit which the 
Legataries make of their Legacies, but 
only becauſe of the Diminution which 
the Inheritance ſuffers by the Lega- 
cies. 


VII. 


„„ Three From all the Rules which have been 
ſorts of explained in the preceding Section, and 
Caſes 10 in the preſent, it follows that there are 
e two ways of regulating the Falcidian 
ted for the ,* © y 5 5 
Fal:idian Portion, according to two ſorts of Ca- 
portion. ſes in which it may have place. The 
firſt is ſimple and common in all the 
Cafes where the Goods and the Lega- 
cies have their Value fixed : And the fe- 
cond is for the Caſes where there are 
Goods in expectation which are uncer- 
tain, or Where there are conditional 
Legacies, and where theſe Uncertain- 
ties oblige the Parties concerned to take 
the precaution of having Sureties, as 
has been ſaid in the third Article of 
this Section, and in the thirteenth of 
the preceding Section. But there is a 
third ſort of Legacies of a nature which 
requires a third. manner of regulating 
the Falcidian Portion; which are the 
Legacies of Alimony, or of a Penſion, 
or of an Uſufruct; and this third man- 
ner depends on the Rule which fol- 
lo ws h. 


See the following Article, 
VIII. 

8. The Seeing the Legacies of Alimony, of 
Tallidian yearly Penſions, of Aunuities, of an 
Portion i Uſufruct, and others of the like nature, 
N 2.5%. eonſiſt only in a Revenue which is to 
© Han ceaſe by the Death of the Legatee, one 
Ufrut, cannot make a juſt and preciſe Eſtima- 
= in tion of the Value of theſe Legacies in 
n;, the ſame manner as one may do of 
regvlares, Others. But ſeeing it is neceſſary to 

fix the Value of every Legacy, in or- 


 dian Portion with regard to all the Le- 


der to regulate the foot of the Falci- 


acies, the Value of Legacies of an 

ſufru&, or of a Penſion, or of Ali- 
mony, may be regulated at the Price 
which the Legatary might get for his 
Legacy, according to his Ape, . if he 
had a mind to ſell it. But this Eſtima- 
tion, Which may ſerve to regulate the 
Falcidian Portion of all the Legacies, 
hath not this Effect with reſpe& to this 
Legatary, as that he ought to pay on 
this foot, and from the time of the 
Teſtator's Death, the Falcidian Por- 
tion of the Price of his Legacy. For 
he might chance to die the firſt Year, 
and in that caſe, inſtead of being a 
Legatary, he might become a Debtor 
to the Inheritance. And likewiſe, on 
the other hand, the Diminution which 
this Legatary ought to bear of his Le- 
gacy on account of the Falcidian Por- 
tion ought not to be delayed, and put 
oft to the end of the Years that the 
Uſufruct or Penſion may laſt. But this 
Falcidian Portion ought to be regulated, 
and taken yearly out of the UſuFus or 
Penſion, in proportion to the Diminu- 
tion that is ſettled for all the Legacies. 
And if, for example, the Falcidian Por- 
tion cuts off a ſixth part of all the Le- 
gacies, including the Legacy of the 
Uſufruct or Penſion, according to the 
Valuations that ſhall have been made of 
all theſe Legacies ; the ſaid Legatary 
will owe every Year for the Falcidian 
Portion a ſixth part of what he enjoys; 
unleſs they ſhould agree by mutual Con- 
ſent to ſettle it on another foot 5. 

i Si uſusfructus legatus ſit, qui & dividi poteſt, 
non ſicut cæteræ ſervitutes individuæ ſunt: veteres 
quidem æſtimandum totum uſumfructum putabant, 
& ita conſtituendum quantum fit in legato, Sed 
Ariſto à veterum opinione receſſit: Ait enim, poſſe 
quartam partem ex eo ſicut ex corporibus retineri. 
Idque Julianus recte probat, ſed operis ſervi legatis, 
cum neque uſus, neque uſusfructus in eo legato 
eſſe videatur, neceſſaria eſt veterum ſententia, ut 
ſciamus, quantum eſt in legato: quia neceſſario ex 
omnibus, quæ ſint facti pars decedere debet: nec 
pars operz intelligi poteſt. Immo & in uſufructu, 
ſi quzratur quantum hic capiat, cui uſusfructus da- 
tus eſt, quantum ad cæterorum legatorum æſtima- 
tionem, aut etiam hujus ipſius, ne dodrantem ex- 
cedat legatum, neceſſario ad veterum ſententiam re- 
vertendum eſt, J. 1. 5. 9. V. ad leg. falc. 


Si in annos * legatum fit Titio: quia mul- 


ta 49 conditionalia ſunt; cautioni locus eſt 
in edicto nitur, quanto amplius accipi 
Addi d. I. 5. 8 ai . _ 
Lex falcidia, fi interveniat, in omnibus penſio- 
nibus locum habet. Sed hoc ex poſt facto appare- 
bit. Ut puta, in annos ſingulos legatum relictum 
eſt: quamdiu falcidia — — locum habet, inte- 
græ penſiones annuæ dabuntur. Sed enim {fi an- 
nus venerit, quo fit ut contra legem falcidiam ultra 
dodrantem aliquid debeatur, eyeniet ut retro om - 


nia legata ſingulorum annorum imminuantur, l. 47. 


eod. 


Cum Thio in atinos ſingilos dens legata ſuor, 
e 
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et judex legis Falcidiæ rationem inter hæredem & 
alios legatarios habeat ; vivo quidem Titio, tanti 
litem æſtimare debeat, quanti venire id | gatum po- 
teſt, in incerto poſito quamdiu victurus ſit Titius; 
mortuo autem Titio, non aliud ſpectari debet, 
quam quid hæres ex ea cauſa debuerit. J. 55. cod. 
Hereditarium computationi in alimentis faciende 

banc formam elle Ulpianus ſcribit: ut a prima ætate 
uſque ad annum viceſimum, quantiras alimentorum 
triginta annorum computetur, ejuſque quantitatis 
falcidia præſtetur: ab annis vero viginti uſque ad 
annum viceſimum quintum, annorum viginti octo: 
ab annis viginti quinque uſque ad annos triginta, an. 
norum viginti quinque: ab annis triginta uſque ad 
annos triginta quinque, annorum viginti duo: ab 
annis triginta quinque uſque ad annos quadra- 
ginta, annorum viginti: ab annis quadraginta uſ- 
que ad annos quinquaginta, tot annorum computa- 
tio fit, - quot ætati eſus ad annum ſexageſimum 
deerit, remiſſo uno anno: ab anno vero quinqua- 
geſimo uſque ad annum quinquageſimum quintum, 
annorum novem: ab annis quinquaginta quinque 
uſque ad annum ſexageſimum annorum ſeptem: ab 
annis ſexaginta cujuſcunque ætatis ſit, annorum 
quinque: eoque nos jure uti, Ulpianus ait, & circa 
computationem uſusfructus faciendam. Solitum eſt 
tamen a prima ætate uſque ad annum trigeſimum 
computationem annorum triginta fieri: ab annis 
vero triginta, tot annorum computationem inire, 
quot ad annum ſexageſimum deeſſe videntur. Nun- 
quam ergo amplius quam triginta annorum compu- 
tatio initur. J. 68. cod. | 


J Seeing it was not poſſible to re- 
concile all theſe Texts, and to reduce 
them to a fixed Senſe-that might agree 
to them all; we have endeavoured to 
form the Rule on What we have been 
able to gather from the Texts, by the 
Reflexions which we have been obliged 
to make on their different Diſpoſitions. 
It is faid in the firſt Text, that to re- 
gulate the Falcidian Portion of a Legacy 
of an Uſufruct, the Ant ients had been of 
opinion, that it was neceſſary to make 
an Eſtimation of the Right of the ſaid 
Uſufruct; but that this Opinion of the 
Antients is not approved, becauſe one 
may take the fourth part of a Legacy of 
an U ſufruct, as well as of other Legacies. 
And afterwards it is there ſaid, that 
when the Falcidian Portion is to be re- 
gulated among all the Legatees, we 
mult. of neceſſity have recourſe to this 
Opinion of the Antients, becauſe that in 
this Caſe it is neceſſary to make an Eſti- 
mate of all the Legacies: And alſo in 
the fourth of theſe Texts, which is the 
fiſty fifth Law of the Title of the Fulcidian 
Portion, it is ſaid, That when the Fal- 
cidian Portion is to be regulated among 
ſeveral Legatees, it is neceſſary to eſti- 
mate a Legacy of an Uſufruct at the 
Price which the Legatee might get for 
it, if he had a mind to ſell it. 

In the ſecond Text, which is the fi- 
tecut hi Section of the firſt Law, it is ſaid, 
that if the Queſtion be about a Legacy 
of a yearly Penſion, ſeeing this Legacy 


contains ſeveral, that is, one for every 
Year, and that they are all conditional, 
every. one of them depending on the 
Life of the Legatary; it is neceſſary, 
for this Reaſon, to provide for the Fal- 
cidian Portion by a. mutual Security to 
be given by the Executor and the Le- 
gatee, that they will do juſt ice to one 
another according as the Falcidian Por- 
tion ſhall, afterwards. take place; to 
which may be applied What has been 
ſaid in the third Article in relation to 
conditional Legacies. | 

In the third Text, which is the forty 
ſeventh Law, it is ſaid, that for a Lega- 
cy of a yearly Penſion the Falcidian 
Portion takes place on the Penſion of 
each Year, but thar one cannot judge 
of it till ſome time after ; that in the 
mean time whilſt the Falcidian Portion 
doth not take place, the whole Penſion 
muſt be paid, and when the Year ſhall 
come, in Which the Falcidian Portion 
ſhall begin to take place, it will be ne- 
ceſſary to diminiſh the Penſion of all 
the preceding Years. 

In the fifth and laſt Text, which is the 
fixty eighth Law, it is ſaid, that the Fal- 
cidian Portion of a Legacy of Alimo- 
ny, or of an UſufruR, is regulated dif- 
ferently according to the Age of the 
Legatary. That if he be no more than 
twenty Years old, one reckons as if he 
would live thirty Years longer. If he be 
between twenty and twenty five Years 
of Age, they reckon that he may yet 
live twenty eight Years more, Thus 
this Law runs over and regulates all the 
other Ages, and directs that in computing 
the Falcidian Portion one ſhould ſum 
up all the Years that it is reaſonable to 
preſume a Legatary may have to live 
according to his Age, and that the Le- 
gatary pay the Falcidian Portion of this 
Sum total. Thus, for example, if the 
Legatary of an Uſufruct, or of a yearly 
Penſion of a thouſand Livres for Ali- 
mony, is not as yet twenty Years old, 
how much ſoever he wants of it, we 
muſt reckon as if he had yet thirty Years 
to live, which will make thirty thou- 
ſand Livres; and it is of this Sum that 
he will owe the Falcidian Portion. 
Quantitas alimentorum triginta annorum 
computetur, ejuſque quantitatis Falcidia præ- 
ſtetur. And after having enumerated 
the Computations of theſe ſeveral Ages, 
it is ſaid afterwards, that it was then 
the Uſage to reckon thirty Years of 
Life, not only for thoſe who were but 
twenty Years old or under, but alſo for 
thoſe who did not exceed thirty Years 
of Age; and that as for thoſe who were 

upwards 


Of the Falcidian Portion. Tit. 3. Sect. 2. 


upwards of thirty, the Uſage was to 
reckon the number of Years which they 
wanted of ſixty. Thus it was, for ex- 
ample, twenty five. Years for a Lega- 
tary who was thirty five Years old, 

ten for a Legatary who was fifty 
Years old; ſo that they never reckoned 
more than thirty Years. 

It is eaſy to judge by the different 
Diſpoſitions of. all theſe Laws, what 
are the Difficulties which reſult from 
them, and the Inconveniencies of theſe 
ſeveral ways of regulating the Falci- 
dian Portion which are there explained. 
But I cannot forbear remarking on this 
ſixty eighth Law, which is generally 
looked upon to be the principal Rule of 
this Matter, that the Years of the 
Ages are ſettled there on two diffe- 
rent Bottoms, none of which would be 
taken now for a Rule in eſtimating an 
Uſuſruct, or an Annuity, after the 
Computations that have been made upon 
Obſervation of the number of Perſons 
which die at every Age. For accor- 
ding to theſe Computations there are 
but few Children that attain to the 
Age of thirty Years; few Perſons that 
are paſt twenty Years, and arrive at fifty. 
Thus, if a Legatary of an Uſufruct were 
only four or five Years old, one would 
not eſtimate his Uſufruct at the rate as 
if he were to live thirty Years ; and for 
this Age, and all others, one would ra- 
ther follow the Method now uſed for 
valuing of Annuities. But even altho 
it were certain that a Legatary of an 
U ſufruct would live thirty Years, or e- 
ven altho an Annuity had been given to 
one and his Succeſſors for the ſpace of 
thirty Years, this Uſufruct or this An- 
nuity would'not be worth the Sum to 
which theſe thirty Years would amount, 
ſeeing a Rent for Perpetuity would not 
be worth ſo much. Thus it would be 
very unjuſt to regulate the Falcidian 
Portion upon the foot of ſuch an Eſti- 
mation, which would make a Legacy 
of an Uſufruct, or of an Annuity of a 
1000 Lirres a Year, to be eſtimated at a 
higher Rate for the Falcidian Portion 
than a Legacy of a Rent for Perpetuity 
of the like Sum, which would not be 
worth above 20000 Livres. But at 
what time ſhould this Falcidian Portion 
be taken ? Should it be at the time 
of the Teſtator's Death, or after the 
Death of the Legatary ; the one would 
be very ſoon, and the ether very late : 
and every one of theſe Ways would be 
attended with ſtrange Inconveniencies. 
Should it be every Year that a part of 
the Total of this Falcidian Portion 

Vor. II. 


ſhould be taken? But upon what foot 
could every Year's Share be regulated ? 
And if it were, for example, a Lega- 
tary of a Penſion of tooo Livres, which 
were computed to laſt thirty Years, and 
that a ſixth part were to be taken off 
from it for the Falcidian Portion, which 
would amount to 5ooo Livres, how 
could one divide this Sum ſo as not to 
take more of it one Year than another, 
ſince it could not be known how lon 
this Legatary had to live, and that if 
he ſhould live only five Vears, all his 
Uſufrut would be conſumed by the 
Falcidian Portion ? 

We may add on the Subject of this 
ſixty eighth Law, that it is taken out 
of a Book which Æmilius Macer, who 
is the Author of this Law, had com- 
poſed in relation to the Right to the 
twentieth Penny which the Exchequer 
claimed out of all Succeſſions 1 
gacies; ſo that it ſeems that the Com- 

utations, which we ſee in this Law 

or the reſpective Ages, have been made 

as it were a Tariff for ſettling this 
Right; and altho mention be there 
made of the Falcidian Portion, as if 
theſe Computations had been made to 
regulate it, yet an able Interpreter has 
conjectured that in all probability it 
was Tribonian who made that Applica- 
tion of it to the Falcidian Portion : 
Which would be to ſuppoſe that he had 
made no manner of Refletion on the 
infinite Difference that was to be made 
between the Uſe of the Computations 
explained in this Law for the ſeveral 
Ages with reſpe& to this Right of the 
twentieth Penny, and the Uſe of the 
ſame Computations with reſpe& to the 
Falcidian Portion. For as to this 
Right of the twentieth Penny, as it was 
neceſlary to pay it out of every Lega- 
cy once for all, ſo it was neceſſary to 
x the Value of a Legacy of an Uſa- 

fru in order to know what ſhare of it 
the Exchequer was to have. And it 
was for this reaſon that the ſaid Law 
fixed by that Regulation the Manner 
of eſtimating the Value of the #wen- 
tieth Penny, altho at too high a rate, for 
the Reaſons which have been remarked 
on the Computations of the ſeveral 
Ages. Bur for regulating the Falci- 
dian Portion of a Legacy of an Annui- 
ty for Life, or of an Uſufruct, it would 
not be juſt to have recourſe to the man- 
ner of Computation laid down in that 
Law, and to take the number of Years 
which it gives to the Duration of the 
Uſufruct, or of the Annuity, according 
to the Age of . in order 
E o 
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to make the Legatary pay the Falcidian 
Portion of that Sum total. This Com- 


putat ion, even altho it were made 


a much lower foot, would be {till un- 
juſt between the Executor and a Lega- 
tee, Who not being able to aſcertain to 
himſelf two Years of Life, ought not 
to be obliged to pay the Falcidian 
Portion of the value of thirty Years, 
nay not even of ten. So that the Man- 
ner of eſtimating a Legacy of an Uſu- 
fruct by the Age of i. y, Jeems 
to be of ule only between the utor 
and all the Legatees, for regulating the 
common Rate for the Falcidian Portion 
of all the Legacies; becauſe it is neceſ- 
ſary to make an Eſtimate of them all 
from the time of the Teſtator's Death, 
and that there would be too great In- 


conveniencies in deferring the Regula- 


tion of the Falcidian Portion to ano- 


ther time; whereas without doing 


wrong either to the Legatary of the 
Uſufru&, or to the other Legatees, or 
to the Executor, they may all of them 
by this Method agree among themſelves 
about the Value of a Legacy of an U- 
ſufruct, according to the Age of the 
Legatary, as it were by a kind of Bar- 
gain by the great, which it would be 
a hazard whether the ſame ſhould prove 
advantageous to the Executor or to the 
Legatees. But as to the particular 
Falcidian Portion of a Legacy of an U- 
ſufruct, it ſeems an eaſy matter to re- 
gulate it upon the ſame foot with the 
other Legacies: And if, for example, 
tho F N were 9 at a 
xth part of all the Legacies, includi 
that of the Uſufruct, . — does os 
ſeem. to be any Injuſtice or Inconve- 
nience, if the 1 ſhould retain a 


ſixth part every Year of the Uſafrud ; 


ſince this Defalcation would do the 
ſame juſtice to this Legatary, and to 
the Executor, as a like Defalcation out 
of a Rent for Perpetuity ; with this on- 
ly Difference, which would be very juſt, 
that as to the Rent for Perpetuity, the 
Capital Stock would likewiſe be dimi- 
niſhed in as much; whereas in the U- 
ſufruct, or Annuity for Life, which has 
no Capital asa perpetual Fund, the Di- 
minution would be limited to the Years 


of the Life of the Legatee. 


that he has defraude 


Effects which he had attempted 7. — 7 


„ FI * 


SECT. I. 
Of thoſe to whom the Felcidian Por- 
tion may be due, or not. 
The CONTENTS. 


1. eee takes that Charafder 
2p purely and imply, hath 20 v4 
to the Fulcidian Portion. 1 _ 

2. The benefic 


tary Heir vr Executor who 
defrauds, loſes the Falcifian Portion of 
the Goods which he nttempted to conceal. 

3. 2 alſo — the Legacy which he nitempt- 

to ſuppreſs. 

4. The Heir at Law, or next of Kin, doth 
not loſe the Falcidian Portion for « 
ing to renounce the Right he has by Teftn- 


ment. 

5- When ſeveral Executors are charged 
with {different Legacies, every dne retains 
his own Falcidian Portion out of the Le- 
gacy he is charged with. I 

6. Legataries who are charged with Lega- 
cies, have nut the Falcidian Portion. 

7. Unleſs it be that their Legacies ſuffer this 
Diminution on account of the Executor. 


} 


- why the Executor who _— . 4 
that Quali him purely and 9 
ſimply, Area hs ie ice wich- = _ 
out the Benefit of an Inventary, he „acer u- 
cannot pretend to the Falcidian Por- on him 
tion: For this Quality engages him to Prey . 
all the Charges without diſtinction, and jmply, 


that even beyond the Effects of the In- right to 


heritance a. And it is only the benefi- % Falei. 
ciary Heir or Executor, who having 4 Por. 


made an Inventary of the Goods, is no . 
farther accountable for the Legacies, and 
other Charges, than as there are Goods 
in the Succeſſion ſufficient to acquit 
them, he deducting out of the Legacies 
the fourth part of the Goods for the 
Falcidian Portion. | 

a See the fourth Article of the firſt Section of 
this Title, and the ſecond Article of the firſt Section 
of Heirs and Executors in general. 

II. 

Altho the Heir or Executor have 2. The 

made an Inventary, 1 if it be found bn] 
Hear or 


the Legatees, by 
withdrawing or concealing ſome Effe&s _ 


. 
p 
1 
2 
4 


Of the Falcidian P ortion. | Tit. 3. ect. 3 : 


heritance, and the Portions of ſomie of * — 4 i 
* * ge W | 1 f 
them be charged with Legacies from — bis 


the Goods lently to withdraw or conceal b. But 

which 1 we muſt not reckon in the number of 

* Heirs or Executors who have with- 
drawn or concealed the Effects, him who 
ſhould pretend that a thing which he 
claims as his own, ought not to be 
comprehended among the Goods of the 
Inheritance, altho it ſnould afterwards 
appear that the ſame thing was a part of 
the Inheritance. For it was a Preten- 
ſion which he might have had without 
any knaviſh Deſign, and which, altho 
it ſhould appear to be unjuſt, yet bein 
intimated to the Legataries, it woul 
not have the Character of a fraudulent 
22 the Effects of the Succeſ- 
ion c. 


6 Reſcriptum eſt a principe hæredem rei quam 
amoviſſet quartam non retinere. I. 6. ff. de his quæ 
ut ind. v. I. 24. ff. ad leg. Falcid, 1. 48. ff. ad Senat. 
Trebell. See the following Article. 

c Si quis ex hæredibus rem propriam eſſe conten- 
dat, deinde hæreditariam eſſe, convincatur; qui- 
dam putant, ejus quoque Falcidiam non poſſe retine- 
ri, quia nihil ſnterſſt ſubtraxerit an hæreditariam 
eſſe negaverit. 
J. 68. S. 1. ff. ad leg. Fale 


III. 


3. And If the Executor has been guilty of a- 
alſo of the ny Fraud in endeavouring to make the 
ae „ Legacies or fiduciary Bequeſts to periſh, 
attempted AS if he has ſuppreſſed a Codicil which 
to ſuppreſs, contained them, or by any other way, 
he will be obliged to acquit thoſe Le- 
gacies or fiduciary Bequeſts whole and 
entire, without deduction of the Fal- 
cidian Portion d. 

4 Beneficio Jegis Falcidiz indignus eſſe videtur, 
W id egerit ut fideicommiſſum intercidat. I. 59, f. 
ad leg. Falc. | 

IV. 

If the Heir at Law or next of Kin, 
being inſtituted Executor by a Teſta- 
ment, ſhould pretend to renounce his 
teſtamentary Inſtitution, that he might 
ſucceed to the Deceaſed as dying inteſ- 
tate, and ſo free himſelf from the Bur- 
den of the Legacies, ſeeing he would 
Jer not be deprived of the Inheritance, as 
e has been faid in another Place, and that 
the rigbt he would remain under the Obligation 
he has by of acquitting the Legacies, he would 
Tefiament. not be deprived of the Falcidian Por- 

tion e. 
e Admonendi ſumus huic, in quem ex hac parte 


edicti legatorum actio datur, beneficium legis Falci- 
diæ concedendum, |. 18.5. I. . þ * om. cauſ. 


4. The 
Heir at 
Lau, or 
next of 
kin, doth 
not loſe 
the Falci- 
dian Por- 
tion, for 


reſt, See the ſeventeenth Article of che fifth Sec- 
tion of Teſtaments. 
„ V. 
5. Whey If there be ſeveral Heirs or Executors 
\. ſeveral inſtituted in divers Portions of the In- 


Executors 


Vo 1. IL 


Quod Ulpianus recte improbat. 
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which the others are exempted, every Egacies, 
one will retain his own Falcidian Por- every one 
tion out of the Legacies with which he rerains his 
is charged; and muſt not ſupply the pos —4 
ſame out of the Portions of the Inheri- 5 5 57 
tance which belong to the other Heirs 2% Legacy 
or Executors . Every one likewiſe he is char- 
will dedu& out of his own Portion of ged with. 
the Inheritance the Debts and other 
Charges which the Teſtator ſhall have 
impoſed upon it g. 

In ſingulis hæredibus rationem legis Falcidiz 
componendam eſſe non dubitatur. Et ideo ſi Ti- 
tio & Seio hæredibus inſtitutis, ſemis hæreditatis 
Titii exhauſtus eſt, Seio autem quadrans totorum 
bonorum relictus ſit: competit Titio beneficium 
legis Falcidiæ. 1, 77. . ad leg. Falc. | 

See the ſeventh and following Articles of the 
fourth Section. 

In legem Falcidiam zris alieni rationem in h#- 

reditate relicti quod unus ex hæredibus ſolvere dam- 
natus ſit, ipſe ſolus habebit. I. 8. f. ad leg. Falc. 


VI. 


If a Legatary had his Legacy burden- 
ed with ſome Diſpoſition in favour of a 
third Perſon, ſuch as a Sum of Money, 
or other Charge which ſhould diminiſh 
his Legacy, or quite exhauſt it, he 
would not for all that have a right to 
the Falcidian Portion ; but he would be 
bound either to acquit the whole Charge, 
or to renounce the Legacy. For the 
Falcidian Portion is granted only to 
Heirs or Executors, and the Legata- R 
ries cannot claim this Benefit in their 
own Right þ. ae 
h Nunquam legatarius vel fideicommiſſarius licet 
ex Trebelliano Senatuſ-conſulto reſtituitur ei hære- | 
ditas, utitur legis Falcidiz beneficio. /. 47. $. 1. C. | 
ad leg. Falcid, See the following Article. py; 
The Reaſons for eſtabliſhing the Falcidran Por- 4 
ron, which have been explained in the Preatuble 
of this Title, agree only to Heirs or Executors. 


VIL 


If in the Caſe of the preceding Ar- 7. Unleſs 
ticle the Executor, being overcharged 829 
with all the Legacies, the Falcidian "uf 
Portion were to take place in them, fir this 
the Abatement which a Legatary who Diminu- 
is burdened with other Legacies would n on ac. 
ſuſtain thereby of his own Legacy, the 2 f 

k : the Exe · 
fame being taken out of his entire Le- f. 
gacy, would diminiſh proportionably 
this particular Legacy with which he 
was charged by the Teſtator : For it 
would be on account of the Executor 
that the ſaid Diminution had hap- 1 
pened i. | if 

z Si Titio viginti legatis portio legem Falri- 
3 eller a ipſe mln 1 — 
togatus eſſet reſtituers. Vindius ** tantum 

; Ke 2 Seio 


6. Lega- 
taries who 
are charg d 
with Lega- 
cies, have 
not the 
Falcidian 
Portion. 
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Seio pro portione ex ge detrahendum ait, 


quantum Titio ex viginti detractum eſſet. Quæ 
2 & æquitatem & rationem magis habet: 
quia exemplo heredis legatarius ad fideicommiſſa 
præſtanda obligabitur. Nec quia ex ſua perſona le- 
gatarius inducere legem Falcidiam non poſlit, idcir- 
co, quod paſſus eſſet, non imputaturum: niſi for- 
te teſtator ita fidei ejus commiliſſet, ut totum quid- 
uid ex teſtamento cœpiſſet reſtitueret. l. 3 2. &. 4. 
if. ad leg. falc. See the fifth Artich of the follow - 


ing Section. | 


—— FE TTY 


rr. Iv; 
Of the Cauſes which make the Fal- 


cidian Portion to ceaſe, or which di- 
miniſb it. 


The CONTENTS. 


t. The Teſtator may forbid taking the Falci- 
dian Portion. | 

2. The Legacy of an Immoveable, with a 
Prohibition to alienate it, is not ſubject 
to the Falcidian Portion. * 


3. The Teſtator who is Debtor to his Exe- 


cutor, may forbid him to reckou his own 


Ealcidian. Portion of the Legacies leſt by 
the ſaid Executor. 
15- The Charge impoſed on one of the Exe- 
cutors concerns him alone for the Falcidian 
Portion. 5 

16. The Legacy of which the Delivery or 
Payment js deferred, is of Jeſs Eftimation 
for the Palcidian Portion. 

17. The Executor who has paid, or promi- 
ſed to pay the whole Legacy, has no claim 
to the Falcidian Portion. 

18. Unleſs he had paid, or promiſed to 
Pals by an Error in Fatt, and not in 


. 

19. The Falcidian Portion is not by the 
bare effe4 of Time. | 1 

20. The Falcidian Portion of ſeveral Lega- 
cies due to one and the ſame Legatary, 
ua be retained out of that which is laſt 
paid. 3 

21. The Executor, who, under pretext of 
the Falcidian Portion, delays to acquit 
the Legacies, will be liable for Intereſt if 
the Falcidian Portion is uot due. 


I. 


LTH O the Falcidian Portion be r. 7h- 


\ a Right which by Law accrues TH 
to the Executor who is willing to make 37 
: bid taki 
uſe of it, and that a Teſtator cannot 2% xatc;. 
hinder his Diſpoſitions from being ſub- dian Por- 


ject to the Laws a; yet it is neverthe- tion. 


Debt for the Falcidian Portion. 

4. The Falcidian Portion doth not take place 
in Military Teftaments. 

5- The Deviſee of a Land or Tenement char-. 
ged with a Penſion to be taken out of the 


Fruits of the ſaid Land or Tenement, 
doth not retain the Falcidian Portion, al- 
tho he himſelf bears it. | 
6. What augments the Inheritance dimini- 
ſhes the Falcidian Portion. 
. Whatever comes to the Executcr in that 
Ouality, diminiſhes the Falcidian Portion, 


leſs permitted to a Teſtator to oblige 
his Executor to acquit the Legacies 
without deducting the Falcidian Por- 
tion. And if he orders it ſo in expreſs 
Terms, the Falcidian Portion will not 
take place. For this is an Exception 
made by the Law itſelf, and the Execu- 


8. The Fund of the Legataries whoſe Lega- 
cies are aſſigned them on a Portion of the 
Inheritance which accrues to the other 


| tor is at liberty either to accept the In- 
73 Heir or Executor, is not augmented by 
| | 


heritance on this condition, or to re- 
nounce it 6. | 


_ 5 -, a See the twenty eighth Article of the ſecond 
1 | the Portion of the other Heir or Exe- Seffion of the R 5 eee of . f 
11 cutor. ; b Sidebitor, creditore hærede inftituto, petiſſet, 
1 9. The ſame in the Caſe of a Pupillary ne in ratione legis Falcidiæ ponenda creditum ſuum 
1 a Subſtitution. | legatariis reputaret ; ſine dubio ratione doli mali 
1 10. A Rule which reſults from the four pre- XcePtionis 1 arbitrum Falcidiz defuncti yolun- 
1 8 tas ſervatur. l. 12. F. ad leg. Falc. ; 
i 3 COATHY i : | Si in teſtamento ita ſcriptum ſit ; Heres meus Lucio 
j "538 11. What is bequeathed to One of the Exe- Titio decem dare damnas eſto : Et quanto quidem mi» 
1 cutors to be taken out of the Share of the nus per legem Falcidiam capere poterit, tanto am- 
l; HY Inheritance that is left to the other, does 2 * r eſto; ſententiæ teſtatoris ſtan · 
_ HR e * elt. 1. 64. 

i not diminiſh the Falcidian Portion. e foes by theſe Tegte and ſame ochers, 
0g 12. Fakidiau Portion between Co-executors that by the antient Law the Teftator might forbid 
NY who are Legatees. the Falcidian Portion, and the contrary ſeems to be 
1 13. An Executor inſtituted for ſeveral eſtabliſhed by other Laws *.z which has divided the 
ſb: 4 Shares of the Inheritance, ought to con- Interpretars. But this Difficulty hath been remo- 
4. found them together in order to make wed dy .rho of Novel of” jultinions whe Has gor- 
5 5 & 1 up mitted the Prohibition of the Falcidian Portion in 
8 * : the Falcidian Portion of the Legacies that the manner as it is explained in the Article. Si 
1448 are aſſigned on all the Shares. vero expreſſim deſignaverit (reſtaror) non velle 


hzredem retinere Falcidiam, neceflarium eſt teſta- 
toris yalere ſententiam: et aut volentem eum pa- 


* L. 27. . ad leg. Falc. 


14. if the Legatary of @ conditional Lega- 
cy ſucceeds to the Executor, if the Lega- 
cy takes eſfoct, it will not diminiſh the 

„„ tete 


* 


Of the Falcidian portion. Tit. 3. Seck. 4. 213 


rere teftatori forſan etiam quædam juſte et pie relin- 
quenti, lucrum non in pereipiendo, ſed ſolummodo 
pie agendo habentem: & non videri ſine lucro hu- 
juſmodi eſſe hereditatem : aut {i parere noluerit, 
eum quidem recedere ab hujuſmodi inſtitutione, 


Nov. 1. c. 2. in fines 
II 


2. The If a Teſtator had deviſed ſome im- 
Legacy of moveable Thing, whether it were to 
an 1% ſome one of his own Family, or to 
e * ſome other Perſon, and had directed 


tha | 
Probibi- that the ſaid Immoveable ſhould not be 


W F | ain 
2 the ws A and his Succeſſors; the 


Falcidian Executor of this Teſtator could not 
Portion. pretend to have the Falcidian Portion 
of an Immoveable deviſed after this 
manner. For the Prohibition to alie- 
nate it implies the Will of the Teſtator 
that the ſame ſhould remain without 
any Diminntion to the Legatary and 
to his Succeſſors c. 
c Si quando autem aliquis teſtamentum faciat, 
& aliquam rem immobilem ſuæ familiæ, aut alteri 
cuicunque perſonæ nomine legati reliquerit, & 
ſpecialiter dixerit, nullo tempore hanc rem a- 
lienari: ſed aut apud heredes, aut apud ſuc- 
ceſſores illius cui relicta eſt permanere: in hoc le- 
$210 jubemus Falcidiam legem locum penitus non 
bere: quoniam alienationem ejus teſtator ipſe 
prohibuit. Nov. 119. c. ult. 


III. 


3. The If the Perſon who is inſtituted Exe- 
mow cutor being a Creditor to the Teſtator, 
Debror to it were ordained by the Teſtament, 
his Exece- that the ſaid Executor ſhould not rec- 
tir, may kon his own Debt tor diminiſhing the 
= ana Goods of the Inheritance ; this Diſpo- 
bis rea ſition would hinder the Diminution of 
Debt for the Legacies which the ſaid Debt might 
the Falci- have occaſioned for the Falcidian Por- 
Gian Por- tion d. | 
tion. | 

d See the firſt of the Texts quoted on the firſt 

Article. 


IV. 


4. The The Diſpoſitions of military Teſta- 
Taleidian ments are not ſubject to the Falcidian 


Portion 
dale, Portione, 


take place e In teſtamento militis jus legis Falcidæ ceſſat. 
in Ailita- 1, 7. C. ad leg. Falc. leg. 12. C. de teſt. mil. l. 92. & 


ry Teſta- J. 17. I. wt. F. eod. 
ments. 


J Is it a great favour to him who by 
a military Teſtament names an Heir or 
Executor, and gives ſeveral Legacies, 
to take away the * of the Falcidian 
Portion from his Heir or Executor, 
who might by this means come to have 
nothing at all, if the Inheritance ſhould 
be exhauſted with Legacies? And will 
not this Privilege in this Caſe turn a- 
gainſt the Intention of the Teſtator, 


who, if he had foreſeen this Event, 
would have without doubt moderated 
the Legacies in favour of his teſtamen- 
tary Heir, whom he had a greater va- 
lue for than for the Legatees > Or 
ſhall this Rule be reduced to the Caſe, 
where the Diſpoſition of the Soldier or 
Officer of War would amount only to 
a Codicil, which would reſpect only the 
Heir at Law or next of Kin, in favour 
of whom he had made no manner of 
Diſpoſition ? We have however ſet 
down this Rule without any diſt inction, 
the Laws relating to it being preciſe. 
But it ſeems that if the Cale ſhould 
happen that there were nothing at all 
left, or but a ſmall matter for the Heir, 
whether he ſucceed as Heir at Law or 
by Teſtament, it would be equitable 
to mitigate the Rigour of the Law; 
ſeeing it was not the intention of the 
Teſtator to {trip him of all the Goods. 
V. 

If a Legatary were charged with a ;. The 
yearly Penſion for Alimony to ſome Peviſce of 
Perſon, and that his Legacy were di- ne 

NN | arr : ement, 
miniſhed by the Falcidian Portion, but charged 
only ſo far as that there would remain with a 
{till enough for the ſaid Alimony, this Penſion to 
Legatary would nevertheleſs bear the“ en, 

1 i out of the 
ſaid Charge intire, without any De- ,,,;. of 
duction. For it would be preſumed of the ſaid 
ſuch a Diſpoſition, that it was the Teſ- Land or 
tator's pleaſure that a Legacy of this Len, 

. K. doth not 
nature ſhould not ſuffer any abatement, „% .,. 
and that the Legatary ſhonld content palcidian 
himſelf with what might remain clear Portion, 
after the ſaid Charge were acquitted, un- 44% he 
leſs it ſhould appear that this was not the 2 
intention of the Teſtator; as if, for e 
example, the Legacy charged with the 
ſaid Alimony were of the ſame nature, 
and as favourable as the other. 

FA liberto, cui fundum legaverat ferentem an- 
nua ſexaginta, per fideicommiſſum dederat Pam- 
philz annua dena. Quæſitum eſt, fi lex Falcidia li- 
berto legatum minuerit, an Pamphilæ quoque an- 
nuum fideicommiſſum minutum videatur cum ex 
reditu legata ſint, qui largitur etiam ſi Falcidia par- 
tem dimidiam fundi abſtulerit, annuam Pamphilæ 
præſtationem? Reſpondit, ſecundum ea quæ pro- 
ponerentur, non videri minutum: niſi fi alia mens 
teſtatoris probaretur. J. 21. f. 1. . de ann. leg. |. 

25. FS. 1. eod. 

Si pars donationis fideicommiſſo teneatur, fidei- 
commiſſum quoque munere Falcidiz ſungetur. $i 
tamen alimenta 2 valuit, collationis totum 
onus in reſiduo donationis eſſe reſpondendum erit 
ex defuncti voluntate, qui de majori pecunia præſtari 
non dubie voluit integra. J. 77. $. 1. ff, de leg. 2. 


J It is to be obſerved on this Arti- 
cle, that it is an Exception to the Rule 
explained in the ſeventh Article of the 
preceding Section: So that it is an Ex- 

ception 
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214 The CIVIL LAW, &c Book IV. 


ception from another Exception. For 
the Rule explained in that ſeventh Arti- 
cle declares, that the Legatees may re- 
tain the Falcidian Portion when they 
themſelves bear it; which made an ex- 
ception to the general Rule explained 
in the ſixth Article of the ſame prece- 
ding Section, which ſays that the Le- 
gatees cannot retain the Falcidian Por- 
tion out of their Legacies, becauſe it 
was eſtabliſhed only for the Benefit of 
Heirs or Executors. Thus the Rule 
explained in this preſent Article 1s 
founded on two Principles which it 
joins together ; one whereof is general, 
that Legatees have no right to the Fal- 
cidian Portion ; and the other particu- 
lar, in favour of a Legacy of Alimony 
ſpecially aſſigned on the Fund of a Le- 
gacy, which the Teſtator had given to 
the Legatee only upon this condition. 
For altho Legacies of Alimony be ſub- 
ject to the Falcidian Portion, when it 
is the Executor that is charged with 


them, as has been ſaid in the ſecond 


6. What 
augments 
he Inhe- 
ritanee di- 
miniſhes 
the Falci- 
dian Por- 
＋ ion. 


7. WW] hats 
ever comes 
o the Ex- 
ecutor in 
that qua- 
lity, dimi- 


niſbes the 


Falcidian 
Portion. 


Article of the ſecond Section; yet the 
Laws diſtinguiſh the Condition of the 
Legatee from that of the Executor, and 
favour the Executor more than the Le- 
gatee, as has been ſaid in the ſixth Ar- 
ticle of the ſeventh Section of Teſta- 
ments. Thus they retrench the Lega- 
cies of Alimony, when they diminiſh the 
Portion of the Inheritance which ought 
to remain with the Heir or Executor ; 
and they do not retrench a Legacy of 
that kind when it is only a Legatary 
that is charged with it, altho his Lega- 
cy be thereby diminiſhed, or reduced 
to nothing. 
VI. 

The Diminution of Legacies on ac- 
count of the Falcidian Portion may 
ceaſe altogether or be leſſen'd, if it 
happens that the Executor reaps the 
Benefit of ſome Diſpoſition of the 
Teſtator's, which accrues to him as 
Heir or Executor; for he may reap Ad- 


vantage by other Diſpoſitions which 


would not have the ſame effect: and 
this depends on the Rules which fol- 
low g. I 

g See the following Articles. 


VII. 


If a Teſtator having inſtituted two 
Heirs or Executors, ſubſtitutes them 
mutually to one another in that manner 
which is called vulgar Subſtitution, 


which ſhall be treated of in its place h, 


ordaining that if one of them either 
will not or cannot take part in the Suc- 


ceſſion, the other may have it entire; 
and that one of the ſaid Executors ha- 
ving his Share of the Inheritance char- 
ged with Legacies ſubject to Diminution 
on account of the Falcidian Portion, the 
Caſe of the Subſtitution ſhould come to 
paſs, ſo as that the ſaid Heir or Execu- 
tor ſhould reap the benefit of the o- 
ther's Portion coming to him by virtue 
of the ſaid Subſtitution; this Profit 
would diminiſh the Falcidian Portion 
which he might have retained out of 
the Legacies with which his Share of 
the Inheritance was burdened. For 
this other Portion of the Inheritance 
would be Goods that came to him in 
the quality of Heir or Executor : and 
one might conſider him as being a pure 
and ſimple Heir or Executor for his 
own Portion, and a conditional Heir 
or Executor for that Portion which the 
Caſe of the Subſtitution was to procure 
him i. 

h See the firſt Title of the fiſth Book. 

Id quod ex ſubſtitutione cobæredis ad cohære- 
dem pervenit proficit legatariis. Is enim fimilis 
eſt hæres ex parte pure, ex parte ſub conditione hæ- 
redi inſtituto. I. 1. S. 13. . ad leg. Falc. 

Quod ſi alterutro eorum deficiente, alter hæres 
ſolus exiſteret ; utrum perinde ratio legis Falcidiæ 
habenda ſit, ac ſi ſtatim ab initio is ſolus hæres in- 
ſtitutus eſſet: an ſingularum portionum ſeparatim 
cauſæ ſpectandæ ſunt? Et placet ſi ejus pars legatis 
exhauſta ſit, qui hæres extiterit, adjuvari legatarios 
per deficientem partem, quia ea non eſt legatis ex- 
onerata; quia & legata, quæ apud hæredem rema- 
nent, efficiunt ut cæteris legatariis aut nihil, aut mi- 
nus detrahatur. Si vero defects pars fuerit exhauſta, 
perinde in ea ponendam rationem legis Falcidiæ, at- 
que ſi ad eum ipſum pertineret, a quo defecta fie- 
ret. J. 78. eod. 

See the latter part of this Text in the following 
Article. 


VIII. 


If in the Caſe of the preceding Ar- g. The 
ticle one of the Coheirs or Coexecu- Fund of 
tors ſubſtituted to one another, does“ Lege- 
not ſucceed, as if he died before the wt Le- 
Teſtator, or was incapable of ſucceed- gacies are 
ing, or that he renounced the Inheri- ned 
tance, and that his Portion of the Inheri- % on 
tance, being overcharged with Legacies, 70 _ 
that of the other Heir or Executor who ;ance that 
ſhould remain alone were not burden'd accrues t 
at all with any Legacies; this Heir or % orher 
Executor who remains alone would con- E 
tribute nothing out of his Portion of i, not auz- 
the Inheritance to the Legatees who mented l) 
have their Aſſignments on the Portion e Por- 
of the other Heir or Executor : For en 
with regard to them, it would be the ;, x:eu- 
ſame thing as if the Heir or Executor wr. 
whoſe Portion 1s charged with their 
Legacies had ſucceeded ; in which caſe 
theſe Legataries would be nothing the 

better 


OY #.. wc ng * 


Uns Palcidian Portion. Tit. 2. Seck. 4. 


better for what the other Heir or Exe- 
cutor ſhould have clear of his own Por- 
tion: and this Event would not make 
their Condition the better. For the 
Teſtator had limited their Right to 
that Portion of the Inheritance which 
was to go to the Heir or 1 
who was charged with their 1- 
cies, without burdening the other Heir 
or Executor with their Legacies /. 

I Ste "the ſecond of the Texts quoted on the pre- 
telihg Article. | 

IX 


If in the Caſe of a Pupillary Subſtitu- 
tion, Which all be treated of finder 
the ſecond Title of the fifth Book, A 
Teſtator had inſtituted his Son under 
forrteen Years of Age for one Portion, 
and another Heir or Executor for the 


reſt of the Inheritance, ſubſtit Hm 


to his Son who was under the Age of 


Fourteen, by that Subſtitut ion Which is 
called Pupiſlary, and that the Teſtator 
had charged both the Heirs or Execu- 
tors _— Legacies, in ſuch a marifier As 
that the Faleidian Portion ought to take 
place Either only in the Legacies aſ- 
Panel upon one Portion of the Inheri- 
tance, ot in the Legacies both of the 
one and the other; the Son in this Caſe 
happening to die before his Father, and 
the Perſon ſubſtituted having in that 
Caſe in his own Right the two Portions 
eonfounded together in one only Inhe- 
ritance, in the ſame manner as if he 
had been inſtituted ſole univerſal Heir 
or Executor ; all the Legataries would 
have the advantage thereof, for the rea- 
ſon explained in the ſeventh Article. 
But if the Son having ſucceeded to his 
Father, and dying before he arriyed at 
the Age of fourteen Years, the Ferlon 
ſubſtituted to him did a ter 5 eath 
enter to the Succeſſion, the egatee 
who had their Aſſignments on the Son, 
and whoſe Legacies might be ſub ject to 
the Falcidian Porting, would not reap 
any Profit from the Portion of the 57 
heritante which the ſubſtituted Perſon 
had in his own right. For as has been 


ſaid in the eighth Article, their Lega- 


cies were aſſigned only on the Portion 
G. the Lahe tine vhieß the Teltiror 
had appropriated for the Payment of 
them, add Abt on the Portion which 
was left originally td the ſubſtituted 
Heir ot Executor in his Wü fight m. 
m Qul filium ſuuiſ impuberem & Titium æquis 
rtibus hæredes inſtituerat, a filio torum ſemiſſem le- 


ayerat, 4 Titis fſhil 5 & Titium Alis ſübſtituerat. 
Queſt et; cum Tiiis & inſtitutiohe adiſſet, 
3 filio mortuo, ex ſubſtitutione hæres 


ext 


et, quantum legatorum nomine præſtare de- 


But if in the Caſe of the ſame Teſta- 
ment, the Portion of the Heir or Execu- 
tor Who Was ſlibſtituted to the Son un- 
der fourteen Lears of Age, being over- 
bürdened with Legacſes, ſo as that the 
Falcidian Portion ought to take place 
in it, the ſaid Heir or Executor hap- 
pened to ſucceed the Son Who'Uſed un- 
der the Age of fourteen, his Falcidian 
Portion would be diminiſhed; and the 
Legataries who had their Aſſiguments 
on him would reap the Benefit of that 
which ſhould come. to him by virtue of 
the Subſtitution, For it wonld be in 
the Quality of Heir or Executor that 
he would ſucceed to it . 
beret, Er'placuie, folida eum l&gira pricftate de- 
bere. Nam confuſi duo ſemiſſes efficerent, ut cir- 
ca legem Falcidiam totius aſſis ratio haberetur, & 
{olida legata przſtarentur, Sed hoc ita verum eſt, 
ſi filiis antequdth hæres patri exiſteret, deceſſiſſet: 
ſi vero patri bees fuit, non amipliora ſegata debet 
ſubſtitutus, quam quibus pupillus obligatus fuerat 5 
quia non ſuo nomine obligatur, ſed defuncti pupil- 
» qui nihil amplius, quam ſemiſſis dodrantem præ- 
are neceſſe habuit. 1. 87. . 4. J. ad leg. Falc. 

» Quod ſi extranei heredis ſemis totus Tegatus 
ſuerit, iſque pupillo a quo nihil legatum erat ex 
ſubſtitutione hæres exſtiterit: poterit dici augeri le- 
Bata, & perinde agendum ac ſi quilibet cohæredi 
ſubſtinitus fuilſer, eoque omittente hæreditatem, ex 
alle hizres extitifſet, Qula ſemper ſubſtirutus ra- 
tionem legis Falcidiæ ex qiiarititace bondrum quiz 
Pater reliquerit, ponet. d. J. 5. 5. | 


X. 


Te f6llo#s from the Rules explained 10. 4 


m the four preceding Articles, that if 
Legacies afligned on the Share of the 


Change which makes that Share of the 
nhieritatice to paſs co the 6ther Heir. 
or he acquires it ſuch as it is, And With 

its Charges, and it doth not augment 

rhe Charges of his own Share. But if 
the reſtithetitary Heir whoſe Share is 
charged with Legacies àcqulres àno- 
ther Share of the Inheritance by the 

effect of a Right of Accretion, or of a 

Subſtituion; the Legatees who have 

their Aſfignments on his Share of the 

Inheritance will reap the Benefit of what 

mall come to him of the Share of the 

other Heir. For whereas in the, firſt 

Caſe the Legatarſes whoſe Legacies are 

ſibje& to the Falcidian Defalcation, 

cannot ſay to the Heir who acquires the 

Share which is charged with their Le- 

gacies, that he profits t6 their preſu- 
ice, ſeelng their Condition remains 

the fame as if there had been flo 
chatife, and filth 48 it was fegulated by 
the Teſtator; id the ſerofld Caſe, the 

Heir who reaps the Benefit of the 

Share 


7 Je from the 
Inheritance left to orie of two teftatnen- four pre- 
tary Heirs: be ſubje& to the Falcidian %ig Ar. 
Portion, it is not (diminiſhed by the . 
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Share of the other, cannot ſay to the 
Legatees who had their Aſſignments on 
his Portion of the Inheritance that their 
Legacies were limited to his Portion. 
For ſeeing they have their Aſſignment 
on him, they reap the Benefit of what- 
ſoever part of the Inheritance comes to 


him, as has been ſaid in the ſeventh Ar- 


ticle o. ' 
0 This is a Conſequence of the preceding Articles, 


XI. 


11. What If one of the Coheirs or Coexecutors 
#: vequea- has his Share of the Inheritance char- 


thed to K 
„ ged with a Legacy to the other, and 
EW that the ſaid Executor who is alſo a Le- 


z0 be a- gatee, be on his part charged with Le- 
- 2 gacies to be paid out of his Share of 
e the Inheritance, fo that the Falcidian 


of the In- k . 
1 Portion ought to take place in them, 


that is the Legacy which he receives out of the 
left to the Share of the other Executor will not 
eng hi diminiſh the Falcidian Portion that 1s 
1 225 . . 

»iſh the due from thoſe Legacies which he is 
Falcidian Charged with. For it is not as Execu- 
Portion, tor that he receives this Legacy ; and 
we do not reckon among the Goods 

which are liable to ſatisfy the Legacies, 

any other beſides thoſe that come to the 
Executor in that quality, and by virtue 

of his Right to the Inheritance, and 

not that which may accrue to him by 

any other Title. Thus, this Legacy 

coming to him in the ſame manner that 

it would to another Legatary, he does 

not reckon it as part of the Falcidian 


Portion that is due to him p. 


p Quod autem dicitur, fi ex judicio defuncti 
quartam habeat hæres, ſolida præſtanda eſſe legata: 
ita accipere debemus fi hæreditario jure habeat, itaque 
quod quis legatorum nomine a cohærede accepit, in 

antem ei non imputatur. J. 74. . ad leg. Falc. 

In quartam hæreditatis, quam per legem Falci- 
diam bæres habere debet, imputanter res quas jure 
hereditario capit, non quas jure legati vel fideicom- 
miſſi vel implendæ conditionis cauſa accipit. Nam 
! non imputantur. J. 9 1. eod. I. 22. eod. 


in quartam 
See the following Article. 
XII. 


12. Fal- If in the Caſe of the preceding Arti- 


cidian cle an Executor being charged with a 
Portion Legacy to his Coexecutor, the Falci- 
— dian Portion ought to take place ; this 

-: 4; Legacy would be ſubje& to it as well as 


tors who p . . 
are Lega» all the other Legacies : for it would di- 


Feeds 


miniſh in the ſame manner the fourth 
part of the Goods. But if both one and 
the other Executor were charged with 


reciprocal Legacies, and that they were 
in the Caſe that the Falcidian Portion 
ought to take place, whether on the 


part of one of them only, or on the 


part of both; that which one of the 


ſaid Executors would have to receive of 
the Legacy which the other were to 
pay him, would be compenſated with 
the Falcidian Portion due out of the 
Legacy which he owed himreciprocally. 
And ſeeing this Compenſation would 
make up a part of the Falcidian Portion 
of the total of the Legacies ; he would 
retain out of the Legacies due to the o- 
ther Legatees only what ſhould be want- 
ing to make up the Falcidian Portion of 
all the Legacies in general, Deduction 
being made of ſo much of it as would be 
ſatisfy'd by the ſaid Compenſation g. 

4 q Neſenvius Apollinaris Julio Paulo. Ex facto, 
Domine, ſpecies ejuſmodi incidit, Titia filias ſuas 
tres numero æquis ex partibus ſcripſit haredes: & 
a ſingulis legata invicem dedit: ab una tamen ita 

V 


_— tam cohæredibus ejus, quam extraneis, ut 
Falcidiæ fit locus. Quæro an adyerſus cohæredes 
ſuas a quibus legata & ipſa accepit, uti poſſit Falci- 
dia, & fi non poſſit, vel doli exceptione ſummo- 
venda eſt, quemadmodum adverſus extraneos com- 
putatio Falcidiæ iniri poſſit? Reſpondi, id quidem 


oy a cohzrede legatorum nomine percipitur, non 
olet 


legatariis proficere, Oy Falcidiam pa- 
tiantur. Sed cum is qui legatum præſtaturus eſt 
ab eodem aliquid ex teſtamento petit, non eſt au · 
diendus deſiderans uti adverſus eum Falcidiz bene- 
ficio, ſi id quod percepturus eſt ex voluntate teſtato- 


ris ſuppleat quod deducere deſiderat. Plane cæteris 


legatariis non univerſum quod cobæredi præſtat im- 

putabit, ſed quantum daturus eſſet, ſi nihil ab eo 

ciperet. I. 22. F. ad leg. Falc. v. l. 78. fl de 
ered, inſtit. I. 15. f. de his qua ut ins. 


XIII. 


It follows alſo from the ſame Rules, 2 An 
that if an Executor were inſtituted for „ 
: : inſlituted 
two different Shares of the Inheritance, fir [uw 
as for a fourth part by way of preference Share: ef 
over and above his equal Share with his % 1nbe 
Coexecutor, and for 'a Moiety of the 
| ', - -oughtto 
three other fourths, and that each of n 
theſe Shares, or only one of them, chem rag. 
ſhould chance to be ſo overcharged with #her, in or 


Legacies, that there would be room for der to 
| make up 


the Falcidian Portion to take place % Pall. 


therein; it would be neceſſary to con- dian po-. 


found the Shares together, and the To- tion of 


tal would be ſubject to all the Legacies *** i 


that are to be paid out of both Shares. 4 ,: 
For it would be in quality of Executor ſgned an 
that he would reap the Profit both of all che 
the one and the other r. Shares. 
r Aliam cauſam eſſe ejus qui ex yariis portioni- 
bus hres ſcriberetur. Ibi enim legatorum confun- 
di rationem non minus,” quam fi ſemel fuiſſet nuncu- 
tus ex ea portione quz conficeretur ex pluribus. 


„ I1.S. 7. in f. . ad leg, Falc. 
Vel omnia admittantur, vel omnia repudientur. . 


20. C. de jur . delib. 
tops, e XIV. 
14. if 


If an Executor who is charged with 7 2 
a conditional Legacy, had War 4 


Of the Falcidian Portion. 


cenditional the Legatary for his Executor, and that 
2 Condition on which the ſaid Lega- 
Joerg. CY depended did afterwards come to 
tor, if the paſs; ſince the Benefit which this Le- 
Legacy gatary would have by the ſaid Legacy 
rakes ect, x,quid accrue to him by the Title of Le- 
8 gatary, and not by that of Succeflor to 
diminiſh . | . 
he Falei. the Executor who was charged with 
dian Por- the Legacy, what he gets by it would 
tion of the not augment the Fund for Payment of 
Legacies, the Legacies with which he had been 
a Aar. charged by the Executor to whom he 
wutor, ſucceeds, and would not diminiſh the 
Falcidian Portion, if it took place s. 
s Fundo mihi legato ſub conditione, pendente 
legati conditione, hæres me hæredem inſtituit, ac 
ea legati conditio extitit ; in Falcidiæ ratione 
ndus non jure hæreditario, ſed legati, meus eſſe 
intelligitur. J. 4. f ad leg. Falc. 


XV. 


is. The If a Teſtator had charged one of his 
Charge Executors to acquit out of his Share of 
impoſed on the Inheritance a Debt owing by the 
pr Deceaſed, the Diminution of the Goods 
wncerns which the Payment of the ſaid Debt 
him alone would occaſion, would, in the Compu- 
for the tation of the Falcidian Portion regard 
wn a only that Share of the Inheritance which 
ortion. a 

belongs to that Executor who is char- 
ged with the Payment of the Debt r, 
and would augment his Falcidian Por- 

tion in proportion. 
In legem Falcidiam æris alieni rationem in hæ- 


reditate reſicti, quod unus ex hæredibus ſolvere dam- | 


natus ſit ipſe ſolus habebit. J. 8. F. ad leg. Falc. 


XVI. 


16. The If there were a Deviſe of ſome Land 
Legacy of gr T'enement which were not to be de- 
8 livered to the Deviſee till after a cer- 
„ pd, tain Time, the Profits thereof in the 
ment js de. mean While accruing to the Executor; 
ferred, is or a Legacy of a Sum of Money, which 
of leſs Efi- was not to be paid till after ſome Time; 
pry for jt would be neceſſary to dedu out of 
e Falci- x . a 
dian por. the Eſtimation of the ſaid Legacies for 
tion, the Falcidian Portion, ſo much as the 
Delay of the Delivery or Payment 
would take off from what the Legacies 
would have been worth, had they been 
immediately due at the Time that the 
Succeſſion fell; at which Time an Eſti- 
mate ought to be made of the Goods of 


the Succeſſion, and of the Legacies u. 


# In lege Falcidia non habetur pro puro quod 
in diem relictum eſt ; medii enim temporis com- 
modum computatur. J. 45. . ad leg. Falc. 

Tanto minus erogari ex bonis intelligendum eſt, 
quantum interea donec dies obtingit, hæres lucratu- 
rus eſt ex fructibus & uſuris J. 73. $. 4. cod. See the 
fourth Article of the ſecond Section of the Trebel- 
lianick Portion, See the ſixth Article of the ſecond 
Section. 

Vol. II. 


Tit. 3. Sect. 4. 217 


XVII. 


The Executor who, without retain- 17. The 
ing the Falcidian Portion, had volun- * 
tarily obliged himſelf to acquit a Le- r. 
gacy entirely, without any Abatement, promiſed 
or had actually paid it, could not after- zo pay, the 
wards pretend to deduct the Falcidian 1e Le- 
Portion; for he would have renounced ** 
his Pretenſions to it by paying in this 3 
manner, or by engaging to pay the cidian Por- 
whole Legacy. And it would be pre: tion. 
ſumed that he had done ſo with no 

other view but to ſatisfy fully and am- 

ply the Diſpoſitions of his BenefaRor : 

which Preſumption would be ſufficicar 

to make the Payment or Delivery of 


the Thing bequeathed to ſubſiſt x, 


x Scire debes omiſſa Falcidia, quo pleniorem fidem 
reſtituendæ portionis exhiberes, non videri plus de- 
bito ſolutum elle, /, x. C. ad leg. Falc. 

Sive ſolvetit, five ſuper hoc cautionem fecerit, 
æquitatis ratio ſimilia ſuadere videtur. . ult, in f. 
C. cod. See the ſecond Article of the ſecond Sec- 
tion of the Trebellianick Portion. 


XVIII. 


If it was thro ſome Error in Fact that 18. Un 
the Executor had acquitted an entire 5e. i, 
Legacy without Deduction of the Fal-“ 444 
cidian Portion; as, if he had paid it erb 

. 3 ET 0 pay, S 
betore he knew of a Codicil containing az Frror 
other Legacies which gave occaſion in Fact, 
to a Defalcation ; he might recover #4 not in 
what he had paid more than he ought. **** 
But if it was thro an Error in Law that 
he had-paid too much, as if he had ac- 
quitted a Legacy which he thought was 
not ſubject to the Faleidian Portion; or 
that he was igngrant that he had a 
Right to retaiꝝ t; he could not after- 
wards pretend To make any Defalca- 
tion y. 

9 Error facti quartz ex cauſa fideicommiſſi non 
retentæ repetitionem non impedit, Is autem qui 
ſciens ſe poſſe retinere, (univerſum reſtituit) condic- 
tionem non habet. Quin etiam fi jus ignoraverit, 
cellar repetiuo. I. 9. C. ad leg, Falc. See the ſe- 
cond Article of the ſecond Section of the Trebel- 


lianick Portion. See the firſt Section of the Vices 
of Covenants. 


XIX. 


The Executor is not deprived of the 1g. The 
Falcidian Portion by the ette& of Time, Falcidian 
whilſt Things are {till entire, that is to 5% if 
ſay, that he has done nothing by 2 ney 
which he is deprived of it; as he Effect of 
would be if he had voluntarily acquit- Time. 
ted, or obliged himſelf to acquit the 
Legacy. Bur whilſt he remains Debtor 
of the Legacy, he preſerves his Right 
of retaining the 2 2 Portion; 1 

| 1 
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if having acquitted the Legacy, he had 
compounded and taken Security for pre- 
ſerving the Falcidian Portion, he could 
not loſe it but by the Time of Preſcrip- 


another mature z. | 
2 Legis Falcidiz beneficium bæres etiam poſt 
longum tempus mortis teſtatoris implorare non pro- 
ibetur. l. 38. ff. ad leg. Falc. 


XX. 


20. The If an Executor who is charged with 
dur divers Legacies to one and the ſame 
V Legatary, had acquitted ſome of them 
ſeveral Le- LeHATAT Y, nad acq 1 a 

gacies due Without retaining the Falcidian Portion 
zo one and out of them, he might retain it for all 
%e ſame the Legacies out of thoſe which he had 
2 not as yet paid: And it would be the 
pants «ue fame thing, with much more Reaſon, 
of that if in the Caſe of a Legacy of a Sum of 
ohich is Money, or other Thing, he had paid 
laft paid. one part of it without deducting the 
Falcidian Portion of that part which 
he had paid. For in all theſe Caſes it 
would be preſumed, that having in his 
hands Stock enough for the total Sum 
of the Falcidian Portion, he had re- 


tion, which would ſer aſide a Debt of 
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ſerved the Deduction of it to be made 
out of what remained to be acquitted 
either of one ſole Legacy, or of many. 
So that this Remainder would be an- 
ſwerable to him for it, unleſs the Pay- 
ments which he had made, ſhould imply 
ſome Engagement that ought to de- 
prive him of the Falcidian Portion 4. 


a Si ex pluribus rebus legatis hæres quaſdam ſol- 
verit, ex reliquis Falcidiam plenam per doli excep- 
tionem retinere poteſt, etiam pro his quæ jam data 
ſunt, Sed etſi una res fit legata, cujus pars ſoluta 
ſit, ex reliquo poteſt plena Falcidia retineri. J. 16, 
F. ad leg. Falc. d. l. S. 1. 


XXI. 


The Executor who, under pretext of 21. The 
the Falcidian Portion which he had no Executor 


- who, un- 
Right to pretend to, had deferred to — 


acquit the Legacies, would be obliged ,-,z, Fal. 
to pay Intereſt for the Time of this De- cidian Po, 
lay, which would have no other Cauſe tien, de- 


than his own knaviſh Dealing 3. lays to ac- 
quit the 


6 Divi Severus & Antoninus generaliter reſcrip- Zegacie;, 
ſerunt Bononio maximo, uſuras præſtaturum eum will be li- 
qui fruſtrationis cauſa beneficium legis Falcidiz im- able for 
ploravit. J. 89. S. 1. fe ad leg. Falc. V. l. 2. C. Intereſt, 
de uſur. & frutt, legat. if the Fal- 

cidian Por- 
tion is not 
due. 
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Of S ubſlitutions and Fiduciary Bequeſts. 


HE word Subſtitution, in ge- 
neral, hath two Significa- 


8 Ip to diſtinguiſh : The one 

e comprehends the Diſpoſi- 
tions of Teſtators, who having inſtitu- 
ted an Executor, and fearing leſt he 
ſhould be either incapable of the Office, 
or not willing to accept it, name ano- 
ther Perſon to be their Executor in de- 
fault of the former. The other com- 
prehends the Diſpoſitions of Teſtators, 
who have a mind that their Goods 
ſhould paſs from one Succeſſor to ano- 
ther, ſo as that he who 1s called in 
the firſt place having ſucceeded to the 
Eſtate, may tranſmit it after his Death 
to the ſecond; and if there be ſeveral 
called to the Succeſſion, that the Eſtate 
may paſs from the one to the other ſuc- 
ceſſively and gradually. 

The firſt of theſe two ſorts of Sub- 
ſtitutions, is that which is called Vul- 
gar, from the Name which it had in 

Vo I. II. 


the Roman Law, becauſe the Uſe of it 
was frequent, in order to prevent the 
Caſes where it might happen that the 
Executor inſtituted in the firſt place 
might not ſucceed; as, if he ſhould 
chance to die before the Teſtator; if 
he ſhould renounce the Inheritance; if 
he wWas incapable of ſucceeding; if he 
render'd himſelf unworthy of it. And 
becauſe in theſe two laſt Caſes, and in 
many others, the Exchequer ſeized up- 
on what the Executor or Legatee were 
incapable of acquiring, the Fear of this 
Event obliged the Teſtators to make 
Vulgar Subſtitutions a And even the 
Fear of the Executor's renouncing the 
Inheritance, might likewiſe induce ma- 
ny Teſtators to make uſe of this kind 
of Subſtitution, For before that Juſti- 
nian had eſtabliſhed the Benefit of an 

4 Ipſis teſtamentorum conditoribus ſic graviſſima 
caducorum obſervatio viſa eſt, ut & ſubſtitutiones 


introducerent, ne fiant caduca. J. un. in pr. C. de 
cad, toll, V. Ulp. tit. 17. J. 1. F. de jur. fiſc, 


Ff 2 Inventary, 
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Inventary, the Executor having no Me- 
dium between accepting the Inheri- 
tance purely and ſimply, and renouncing 
it, the Difficulty of knowing exactly 
the State of the Goods, which made it 
neceſſary to give to the Executors whole 
Years to deliberate in, and which was 
attended with the Inconveniencies that 
have been remarked in the Preamble of 
the third Title of the firſt Book, might 


oblige many Executors to renounce the 


Succeſſions. 

The other kind of Subſtitution, which 
makes the Goods to paſs trom one Suc- 
ceſſor to another, is that which was 
properly called Hdeicommiſſum in the 
Roman Law, a Fiduciary Bequeſt, be- 
cauſe the Uſe of it was frequent by Diſ- 
politions in Terms of Intreaty, by 
which the Teſtator requeſted his Exe- 
cutor to reſtore efther the whole Inhe- 
ritance, or ſome particular Thing, to 
the Perſon whom he named, leaving 1t 
wholly to the Conſcience of his Execu- 
tor whether he would fulfil his Will, or 
not. Theſe Fiduciary Bequeſts did at 
firſt depend on the Integrity of the Exe- 
cutors ; but afterwards they had the 
ſame Force and Efficacy as the other 
Diſpoſitions of the Teſtators c: And 
the Uſe of them was very frequent, as 
well as that of Vulgar Subſtitutions. 
But the word Subſtitution, in the Ro- 
man Law, is more particularly applied 
to Vulgar Subſtitutions ; and the Fidu- 
ciary Subſtitutions are hardly known 
there, except under the Name of Hdei- 


commiſſum, or Fiduciary Bequeſt: for 


one could not ſubſtitute in this manner 
ſo as to make the Eſtate to paſs from 
one Succeſſor to another, unleſs by Ex- 
preſſions conceived in Terms of Intrea- 
ty, or others of the like nature; of 
which mention has been made in the 
fourth Section of Teſtaments, and not 
in Terms direct and imperative d, of 
which we have alſo ſpoke in the ſame 
place, and which it is not neceflary to 
repeat here. Ir ſufficeth to remark on 
this Subject, that by the Roman Law it 
was only Fathers that could ſubſtitute 
in this manner in direct Terms to their 
Children, who were under the Age re- 
quired by Law for the making of a 
Teſtament, and'were under their Fa- 
ther's Authority; which was done by 
that Subſtitution which is called Pupil- 
lary, of which we ſhall have occaſion 
to ſpeak hereafter : And Soldiers, who 


b S. 1. inſt, de fideicom. hered, 

c d. S. 1. inſt, de fideicom. hered, 

d l. 7. ff. de vulg. & pupill. ſubſt. S. ult. inſt, 
de pupill. ſubſt. 8 / 


could moreover ſubſtitute in the ſame 
manner to their Children who were of 
Age ſufficient to make a Will e, as alſo 
to other Executors beſides their Chil- 
dren . And theſe Subſtitutions had in 
theſe Caſes the Eſſect of Fiduciary Be- 
ſts. But by our Ufage, it is indit- 
rent whether the Teſtator expreſs 
himſelf in direct and imperative Terms, 
or in Terms of Intreaty; and in what 
manner foever a Subſtitution is coneei - 
ved, which makes the Eſtate to paſs 
from one Succeſſor to another, it hath 
its Effect if the Intention of the Teſta- 
tor is fully explained. And theſe ſorts 
of Diſpoſitions are called either by the 
Name of Fiduciary Subſtitutions, be- 
cauſe of the Origin which they had in 
the Roman Law by the Uſe of Fiducia- 
ry Bequeſts, or by the Name of Gra- 
dual Subſtitutions, becauſe they make 
the Eſtate to paſs to the ſubſtituted 
Perſons one after another in ſeveral De- 
grees. And they are likewiſe called 
purely and ſimply Subſtitutions ; ſo that 
in our common Uſage the bare Word 
of Subſtitutions is underſtood of thoſe 
of this laſt kind, becauſe they are much 
more frequent than either the Vulgar or 
Pupillary Subſtitution ; and that in what 
manner ſoever they be conceived, whe- 
ther in Terms of Intreaty, or in Terms 
direct and imperative, they have, as we 
have juſt now ſaid, the ſame Effect. 

It is to be obſerved in relation to 
theſe Subſtitutions or Fiduciary Be- 
queſts, that they may be impoſed not 
only on the Executor, if the Subſtitu- 
tion be of the whole Inheritance, or of 


a part of it, or of a certain Land or 


Tenement that 1s left to him, but alſo 
on a Legatary, if the Teſtator intends 
that the Thing bequeathed ſhould paſs 
ro another Succeflor, as ſhall be ex- 
plained in its placeg. 

We ſee that there is this Difference 
between theſe Fiduciary Bequeſts and 
Vulgar Subſtitutions, that in theſe 
there is only one Succeſſor who ſucceeds 
immediately to the Teſtator; for if he 
who is inſtituted Executor may and 
Will ſucceed, the Subſtitution will be 
without effect: And if the Executor 
who is called in the firſt place do not 
ſucceed, the Perſon ſubſtituted will be 
the firſt Executor, who will ſucceed 
immediately to the Teſtator ; and altho 
there had been ſeveral called and ſubſti- 


e J. 15. ff. de vulg. & pupill. ſubſt. I. 6. C. de 
teſtam. mit. 

F . 41. F. de teſtam. milit. 

g See the ſecond Section of the third Title of 
this fifth Books 


tuted, 


tuted, the one in default of the others, 
yet the firſt to whom the Succeſſion 
does accrue, excludes all the others, 
and the Subſtitution is annulled from 
the Moment that one of them has been 
Executor. But in the Fiduciary Be- 
queſts, he who is ſubſtituted fucceeds 
after the Executor: And if there be 
ſeveral of them called fucceſſively, eve- 
ry one of them has the Right to ſuc- 
ceed after the other; and the Goods 
which are ſubject to the Fiduciary Sub- 
ſtitution paſs from the one to the other 
by degrees, according as the Perſons 
are called to the ſaid Subſtitution. And 
ſeeing this ſort of Subſtitution hath the 
Effect to preſerve the Eſtates in the Fa- 
milies, the Uſage of it is frequent in 
the Provinces of Frauce which are go- 
verned by the written Law, not 82 
in Families of Quality, but likewiſe 
among the inferior ſort of People. 

We muſt alſo take notice of another 
ſort of Subſtitution which 1s likewiſe in 
Uſe in the Provinces of France which 
are governed by the written Law, 
which is called Pupillary Subſtitution, 
becauſe it is made by a Father, who 
having a Child under the Age required 
for making a Will, and under his Au- 
thority, ordains, that if the ſaid Child 
does not ſucceed as Executor to him, or 
if he does ſucceed, and happens to die 
before he arrives at the Age neceſſary 
for making a Will, the Perſon ſubſtituted 
ſhould ſucceed in his place. Thus this 
Subſtitution implies the two others; for 
it hath theſe two Effects: The firſt of the 
Vulgar Subſtitution, which is to call the 
ſubſtituted Executor to the Succeſſion 
of the Teſtator, in caſe his Son ſhould 
not be his Executor : and the ſecond of 
the Subſtitution which makes the Eſtate 
to paſs trom the one Degree to the 0- 
ther, ſeeing it makes the Eſtate to pals 
from the Perſon of the Son to that of 
the Subſtitute. And the Roman Law 
hath likewiſe given to this Pupillary 
Subſtitution a third Effect, which is to 
make not only the Goods of the Fa- 
ther's Succeſſion to paſs to him who 
is ſubſtituted Executor, but alſo the 
Goods of the Son to whom the Father 
has ſubſtituted, if it ſhould happen that 
he had left other Goods beſides thoſe 
that came to him from his Father. 
Thus the Teſtament of the Father, 
which contains a Pupillary Subſtitution, 
is conſidered as containing two Teſta- 
ments, that of the Father, and that of 
his Child ; the Law permitting the Fa- 
ther who makes his own Teſtament, to 
make at the ſame time one for his Son, 
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who 1s incapable of making a Will be- 
fore he attains the Age of Puberty. 
Waich is the Reaſon why this Subſti- 
tution is annulled as ſoon as he to 
whom his Father hath ſubſtituted in 
this manner hath attained the Age of 
Puberty. 


It is theſe ſeveral kinds of Subſtitn- 


tions that ſhall.be the Subje&-matter of 
the four Titles of this fifth Book: In 
the firſt of which we ſhall treat of the 
Vulgar Subſtitution ; in the ſecond, of 
the Pupillary ; in the third, of Subſtitu- 
tions direct and fiduciary ; and in the 
fourth, of a Right which is called the 
Trebellianick Portion, which is to Ex- 
cutors who are charged with a Sub- 
ſtirution, the ſame thing as the Falci- 
dian Portion is to Executors who are 
overburdened with Legacies. 


CACHES CHO den 


þ 3 I * 1 
Of Yulgar Subſtitutions. 


N this Title we ſhall treat on- 
Fly of the Subſtitution that is 
purely Vulgar, and which is not 
joined to .the Pupillary Subſtitution; 
and we reſerve to the following Title 
that which relates to theſe two Subſti- 
tutions when they are joined together. 

[ This kind of Subſtitution, which is called Ordi- 
nary or Vulgar, is of no ſmall Uſe with us in Eng- 


land; and we do therein, for the moſt part, fol- 
low the Precepts and Rules of the Civil Law. And 


it is nothing elſe but the aiding of a Condition, 


which we commonly call Tail in the Caſe of Lands, 
namely, a Limitation of Heirs to whom we intend 
to have the Lands to deſcend from the Jeſtator. 
Cowetl's Inſtitutes of the Laws of England, Book 2. 
Tit. 15+] 


3-4 C ©. I. 


Of the Nature and Uſe of Vulgar 
Subſtitution, 


Tn CONTENTS S, 


1. Defmition of Vulgar Subſtitution. 

2. As ſoon as the Executor accepts, the 
Vulgar Subſtitution ceaſes. 

3. One may make ſeveral Degrees of a 
Vulgar Subſtitution. 

4. One may ſubſtitute either many to one, 
or one to many, and the Co-executors to 
one another. 


5. One may ſubſtitute to a Legatary. 
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| J. 
r NJ UlgarSubſtitution is an Inſtitution 
Vulgar of an Executor who is called in 
Subſtitu- default of another, who either cannot 
ion. or will not take upon him that Qua- 
lity a. 
a Lucius Titius hæres eſto, ſi mihi Lucius Titius 
hzres non erit, tune Seius heres mihi eſto. J. 1. 


S. I. F de vulg. & pup. ſubſt. 


II. 


2. As ſoon If the Perſon who is inſtituted Exe- 

ee po cutor, and is called in the firſt place to 

fee. the ſucceed to the Teſtator, enters to the 

Vulgar Succeſſion, the Vulgar Subſtitution is 

Subſtitu. annulled. For it ought not to take 

tion ceaſes. place, except in the Caſe where the 
firſt Executor does not ſucceed. Thus, 
the Right cf the ſubſtituted Executor 
becomes uſeleſs from the Moment that 
the Perſon who is inſtituted Executor 
makes uſe of his Right b. 


b This is a Conſequence of the Definition of this 
Subſtitution. 


III. 


3. One One may ſubſtitute not only a fecond 
may make Executor in default of a firſt, but a 
ſeveral De- third in default of a ſecond, and like- 
gu 4 wiſe others in ſeveral Degrees c. And 
pr he is ſaid to be inſtituted Executor 
tion, who is called in the firſt place, and the 
| others are the ſubſtituted Executors, 
one in default of the other, every one 


in his Degree d. 


c Poteſt quis in teſtamento plures gradus hære- 
dum facere, puta fi ille hæres non exit, ille hæres 
eſto & deinceps plures. J. 36. F. de vulg. & pup. 
ſubſt. 


d Hxredes aut inſtituti dicuntur, aut ſubſtituti. 


Inſtituti primo gradu; ſubſtituti ſecundo, vel ter- 


tio. J. 1. ff. de vulg. & pup. ſubſe. 


Altho the Rule explained in this Article, which © 


was of frequent Uſe in the Roman Law for the 
Reaſon remarked in the Preamble of this Book, may 
ſeem not to agree with our Uſage, it being neither 
neceſſary nor uſual with us to make ſuch a Provi- 
ſion of Executors ; yet it might happen that a Teſ- 
gator who ſhould chance to have for his Next of Kin 
only Strangers that were not naturalix d, might 
inſtitute them Executors in this manner, that the 
Succeſſion might go to which ſoever of them ſhould 
happen to be naturalized, and capable of ſucceed- 
ing him at the time of his Death, 


IV. 
4. One As one may inſtitute ſeveral Execu- 
may ſubſti- tors, ſo likewiſe one may ſubſtitute to 
ute either them in one or more Degrees, and dif- 
mm)" ferently, naming either to every one of 
510 „% mg. them a particular Subſtitute, or one on- 
ny, and ly Subſtitute to them all, or many Sub- 
rbe Co- exe. ſtitutes to one, and diverſify the Num- 


222 The CIVIL LAW, &c. Book V. 


580 of the Degrees, and of the Per- e ts 
ons of the Subſtitues. And one may 8 
alſo ſubſtitute the Co- executors reci- 
procally to one another e. 
e Et vel plures in unius locum poſſunt inſticui, 
vel unus in plurium, vel ſingulis ſinguli, vel in- 
vicem ipſi qui hæredes inſtituti ſunt. J. 36. §. I. 
F. de wulg. & pup. ſubſt. | 
The ſame Remark may be made on this Article 
which has been made on the preceding, that it is a 
difficult matter in our Uſage for one to have occa- 
ſion for making ſuch like Diſpoſitions, 


V. 


One may ſubſtitute not only to an 5. 9: 
Executor, but alſo to a Legatary, ſo as _ ; 
that if he either cannot or will not ac- 7,,,;ar,, 
quire the Legacy, the ſame may go to 
him whom the Teſtator ſhall have ſub- 
ſtituted in his place. 

Ot hæredibus ſubRitui poteſt, ita etiam legata- 
riis. J. 50. ff. de legat. 2. 


SECT. IL 


Rules peculiar to ſome Caſes of 
Vulgar Subſtitations. 


The CONTENTS. 


1. Among Co-executors mutually ſubſtituted 
to one another, the Shares of the Subſti- 
tution are the ſame with thoſe of the In- 
ſtitution. 

2. The Reciprocal Subſtitution among Co- 
executors is reſtrained to the Survivors, 
when the Caſe happens. | 

3+ He who is ſubſtituted to the Subſtitute, 
is ſubſtituted likewiſe to him who is in- 

ſtituted. 

4+ The Inſtitution of one of two, which ſo- 
ever of them ſhall ſurvive, implies the 
Subſtitution of the Survivor to the Per- 
fon who dies firſt. 

5. If the Subſtitute dies before the Caſe of 
the Subſtitution, he does not tranſmit his 
Right to his Heir or Executor. 

6. He who is ſubſtituted to one of the Co- 
executors, is preferred before the Co-exe- 
cutor whoh as the Right of Survivorſhip. 

7. Among Co-executors, he who has accept- 
ed one Share of the Inheritance, cannot 
renounce the Shares which fall void. 

8. An Executor ſubſtituted to himſelf. 


F a Teſtator, having inſtituted ſe- 1. 41! 
veral Executors in unequal Portions Cee 


. tors mut« 
or Shares of the Inheritance, ſubſti- ally ſubſt 


tutes them reciprocally to one another, d 10 
every one of the Subſtitutes, if the one ano. 
Caſe does happen, will have ſuch part %. 7 


. 0 
in Shares 


the 
tun 
the 
wi 
of 1 
fits 


2. Thi 
ciproca 
Subſtit. 
tion an 
Co- exe. 
tors 1s 1 
ſtrames 
the Sur 
vort, u 
the Caſ 
happens 


tie Subſti- in the Subſtitut ion as is proportionable 
rution are to the Share wiich he had in the Inſti- 
the ** tutiou, unleſs the Teſtator regulates it 
— > otherwiſe. Thus, for example, if an 
lain. Executor is inſtituted for a Moiety of 

the Inheritance, another for a third, and 
another for a ſixth Part, and that the 
Executor who was to have the Moiety 
does not ſucceed, he who was to have 
the third, having the double of what he 
who had only a ſixth Part was to have, 
this laſt Executor will have only a third 
Part of the Inheritance, and the other 
will have the two Thirds a. 


@ Si plures ſint inſtituti ex diverſis partibus, & 
omnes invicem ſubſtituti: plerumque credendum & 
ex iiſdem partibus ſubſticutos, ex quibus inſtituti 
ſint: ut ſi forte unus ex uncia, ſecundus ex octo, 
tertius ex quadrante fit inſtitutus: repudiante tertio in 
novem partes dividatur quadrans, feratque octo par- 
tes qui ex beſſe inſticutus fuerat ; unam partem qui 
ex uncia ſcriptus eſt, niſi forte alia mens fuerit teſta- 
toris, quod vix credendum eſt niſi evidenter fuerit 
expreſſum. J. 24. ff. de vulg. e pup, ſubſe. 

Partes eædem ad ſabſtitutos pertinent, quas in 
ipſius patris ſamiliæ habuerunt hæreditate. l. 8. in . 
god. J. 5. cod. I. 1. C. de impub. & al. ſubſt, 


II. 


2 The re- If in the Caſe of ſeveral Executors in- 
cierocal ſtituted, and reciprocally ſubſtituted to 
Subftitu- one another, ſome of them renounce 
lion among the Inheritance, they will by that means 
nay en be excluded from the Subſtitution; and 
ors 85 Fee 2 . . 
frained 10 if the Caſe of the Subſtitution does hap- 
the Survi- pen, it will be only for the Benefit of 
vorn when thoſe who ſhall have accepted the Exe- 
* _ cutorſhip. But if it ſhould happen that 
len, in the Caſe of ſeveral Executors ſub- 
ſtituted to one another, ſome of them 
having accepted the Succeſſion, one of 
the Number dies before that another, 
who renounces the Succeſſion, declares 
his Intention ſo to do, his Renuncia- 
tion, which would make way for the 
Subſtitution for the Share of the Inhe- 
ritance that he was to have, would 
make it go only to the ſurviving Exe- 
cutors. And thoſe who ſhould happen 
to be dead. before the ſaid Renuncia- 
tion, having had no part in the Subſti- 
tution, which was not open till after 
their Death, would tranſmic nothing 
thereof to their Heirs or Executors 5. 
Qui phures hæredes inſtituit, ita ſcripſit, eoſque 
6w77e5 invicem ſubſtituo: poſt aditam a quibuſdam 
ex his hereditatem, uno eorum deſuncto, fi con- 
dicio ſubſtitutionis extitit alio hærede partem ſuam 
repudiante, ad ſuperſtites tota portio pertinebit, 
Quoniam invicem in omnem cauſam ſinguli ſubſti- 
tuti videbuntur. Ubi enim quis hæredes inſtituit. 
Et ita ſcribit, eoſque in uicem ſubſtituo : hi ſubſtitui 
videbuntur qui hæredes extiterunt. J. 23. FJ. de valg. 
pp. 
Paulus reſpondit, fi omnes inſtituti hæredes om- 
nibus invicem ſubſtituti eſſent, ejus portionem qui 
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quibuſdam defunctis poſtea portionem ſuam repudi- 
avit, ad eum ſolum qui eo tempore ſuperyixit ex 
ſubſtitutione pertinere, J. 48. S. 1, cod. 

Sed ſi plures ita ſint ſubſtiruti, „ /eers mihi ex 
ſupraſcriptis hares erit: deinde qui ſata e illis poſ- 
teaquam hæredes extiterint patri, obierun! ; loi fur 
perſtites ex ſubſtitutione haredes exiſtent pro rata 
partium, ex quibus inſtuuti fint, Nec quicquam 
valebit ex perſona defunftorum. J. 10. ed. 

We have put down no Exahple in the Article; 
it being eaſy for every Perſon to frame one to him- 
ſelf, and the Rule may be eaſily underſtood without 
any Example. 


III. 
If a Teſtator inſtitutes two Execu- 3. He who 


tors in the firſt Degree, and ſubſtitutes 1 2 
them reciprocally to one another, Or $44/ijrure, 
only one of them to the other, and is ſubſticu- 
that he ſubſtitutes a third Perſon to the 5 wuke- 
Co-executor who is ſubſtituted ; the F334 - 4 
Subſtitution of this third Perſon will z, inſfitu- 
have this Effect, That he will be ſub- red, 
ſtituted for the whole, if the Caſe hap- 
pens that neither of the two Co-execu- 
tors ſucceeds c. 

c Si Titius cohæredi ſuo ſubſtitutus ſuerit, deinde 
ei Sempronius; verius puto, in utramque partem 
Sempronium ſubſtitutum eſſe. J. 27. V. de vulg. G 
tup. See the ſixth Article of the ninth Section of 
Teſtaments. 


IV. 


An Inſtitution of two Executors may 4. The In- 
be conceived in Terms which imply a Ce ⁰ 
reciprocal Subſtitution to one another, et ke 
altho the Teſtator have not expreſſed ger 67 
the Subſtitution, nor made any Diſtinc- them ſhall 
tion of firſt or ſecond Degree; as if he Hive, 
had named two of his Fi i{ends, calling e Ia 
to his Inheritance which ſ»cver of the 3 . 
two ſhould ſurvive him. For as both Survivor 
the one and the other would ſucceed if ene Per- 
they ſhould happen to be both alive at % 29 
the time of the Death of this Teſtator ; . 
ſo the Death of one of them leaves the 
Succeſſion entire to the other, in the 
ſame manner as if he had been expreſly 
ſubſtituted. And it would be the ſame 
thing between two Legataries, called 
to a Legacy by a Diſpoſition of the 
like nature d. 


d Titins e Seius, uterve eorum vivet, heres 
mihi eſto. Exiſtimo, fi urerque vivat, ambo hære- 
des eſſe, altero mortuo eum qui ſupererit ex aſſe hæ- 
redem fore: quia tacita ſubſtirutio ineſſe videatur 
inſtitutioni. Idque & in legato eodem modo re- 
licto Senatus cenſuit. J. 24, 25, & 26. ff, de hared. 


inſt, 
V. 


Since the ſubſtituted Executor has no 5. 1f the 
Right to the Inheritance, except in the S%icute 
Caſe where he who is inſtituted in the = _ 4 
firſt place does not ſucceed ; if it there- you 
fore ſo falls out that the Subſtitute dies /itution, 


before „e doe, nos 
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tranſmit before the firſt Executor has declared 
bis Right his mind, whether he will accept the 
2 * Executorſhip, or refuſe it, he dies 
tor. without any Right to the Inheritance, 

and conſequently tranſmits no Right to 


his Heirs or Executors e. 


e Toties videtur heres inſtitutus, etiam in cauſa 
ſubſtitutionis, adiſſe quoties adquirere ſibi poſſit. 
Nam fi mortuus eſſet, ad hæredem non transferret 
ſubftitucionem, J. g 1. f. de acg. vel omitt. hared. 


VI. 


6. He who Tf in the Caſe of two or more Exe- 


is ſubſtitu- 
e there were one of them to 


of the Co- Whom the Teſtator had ſubſtituted an- 
executors, Other Perſon, and he who had a Subſti- 
3 preferr'd tute died without ſucceeding, his Right 
en would go to the Subſtitute. For altho 
tor who the Co-executors have the Right of Ac- 
has the cretion or Survivorſhip, yet this Right 
Right of gives place to the Subſtitution, which, 
Survivir- by the Choice of the Teſtator, prefers 
fp. before them the Perſon who is ſubſt itu- 


ted f. | 


F Si duo ſint hæredes inſtituti, primus & ſecun- 
dus, ſecundo tertius ſubſtitutus: omittente ſecundo 
bonorum poſleſſionem, tertius ſuccedit. Quod i 
tertius noluerit hæreditatem adire, vel bonorum 
poſſeſſionem accipere: recedit bonorum poſſeſſio 
ad primum: nec erit (ei) neceſſe petere bonorum 
poſſeſſionem, ſed ipſo jure ei adcreſcet. Hæredi 
enim ſcripto, ſicut portio hæreditatis ita & bonorum 
3 adcreſcit, J. 2. 5. 8. ff. de bonor. poſſ. ſec. 
rab. 


VII. 


7. Among If ſeveral Executors being ſubſtitu- 
pede pt ted one to another, ſome of them ac- 
% ”*- cept their Portions of the Inheritance 
who has ; 9 
accepted they will have alſo the Shares of thoſe 
one Share Who ſhall renounce; and they cannot 
of the In- refuſe them g. For the Inheritance can- 
peritance, not be divided, and it paſſes whole and 
cannot re- . | . 

nowce the entire to Whoſoever has any Portion of 
Shares it, if he be left all alone h. 


which fall 


void. g Teftamento jure facto, multis inſtitutis hæredi- 


bus, & invicem ſubſtitutis: adeuntibus ſuam por- 
tionem etiam invitis cohæredum repudiantium ac- 
creſcit portio. J. 6. C. de impub. & al. ſubſtit. 

h See the twelfth Article of the firſt Section of 
Heirs and Executors in general, and the ſixth Ar- 
ticle of the ninth Section of Teſlaments. 


VIII. 


8. An Ex. It might ſo happen that an Executor 
Ecutor 7 might be ſubſtituted to himſelf, if in 
. "9 caſe of his not being able to ſucceed 
by a firſt Inſtitution, he were called to 
the Succeſſion by a ſecond Inſtitution, 
which might have effect. Thus, for 
example, if a Teſtator had inſtituted 
an Executor, in caſe he were of Age 
at the time of the Teſtator's Death, 


3 


and that he had added, that if this In- 
ſtitution ſhould be without effect becauſe 
the Condition thereof was not accom- 
pliſhed ; the ſame Executor ſhould ſuc- 
ceed to him, provided he were at that 
time free from the Paternal Authority ; 
this Executor might ſucceed by this ſe- 
cond Inſtitution, if the Condition of 
the firſt Inſtitution failing it ſhould hap- 
n that at time he was free from the 
aternal Authority, altho he were 2 
Minor #. 
; In pleriſque quzritur, an ipſe (ibs ſubſticui 
it; & reſpondetur, cauſa inſtitutionis mutata 


ubſtitui poſſe. J. alt. §. 1. J. de vulg. & pup. 


ſabſl. 


Si ſub conditione quis hæres ſcriptus ſit au- 
tem ſubſtitutus, eſt cauſa immutatur. d. 9. "Oy 


T It was in doubt whether a Deciſion, 
which ſeems to be of ſo little Uſe as 
that which is explained in this Article, 
ought. to be placed among the others; 
ſeeing it is in a Caſe which ſeems hard- 
ly poſſible to fall out, in the manner as 
it is explained in the Text cited on this 
Article. For it is ſuppoſed in this 
Text, that a Teſtator having inſtituted 
an Executor under a Condition, adds 
afterwards, that he ſubſtitutes him pure- 
ly and ſimply without a Condition. It 
would ſeem that ſuch a Diſpoſition 
could be nothing elſe than the Effect of 
ſome ſtrange fantaſtical Humour. For 


it would be more ſimple and more na- 


tural not to impoſe on the Executor a 
Condition with which he diſpenſes at 
the ſame time, than to impoſe this Con- 
dition by a firſt Clauſe, and to diſ- 
charge him of it by a ſecond. This 
Conſideration has induced us to put 
down in the Article a Caſe that is dif- 
ferent, and that gives the ſame View 
as was intended to be given in this 
Text of a Caſe where a Perſon is ſub- 
ſtituted to himſelf, that is to ſay, of a 
Caſe where one is called to the lnheri- 
rance in two manners, one of which 
failing, the other may have effect; which 
may give an Idea of the Diſt inctions 
which ought to be made in certain Caſes 
of different Rights which one may have 
to one and the ſame thing by divers 
Views, or by divers Titles, which it 
may be neceſſary to diſtinguiſh. And 
it is becauſe of the Uſe of theſe ſorts of 
Diſtin&ions that we reſolved to add 
this Article to the others. 
It may be remarked on theſe ſorts of 
Caſes, where a Perſon is, as it were, 
ſubſtituted ro himſelf, that an Inſtitu- 
tion of this kind implies, as it were, 
| Two 


Of Pupillaty Subſtitution. Tit! 2. Se; 1. 


two alternative Conditions, that in de- 
fault of the firſt Condition the ſecond 
may make the luſtitution to have effect. 


F 
TTT U 
Of Pupillary Subſtitution. 


D is not neceſſary to repeat here 
AI what has been ſaid of Pupilla- 
ry Subſtitution in the Preamble 
of this fifth Book. . 

If any one ſhould find fault that we 
have not inſerted in this Title the Rule 
of the Roman Law, which ſays that the 
Pupillary Subſtitution tranſmits to the 
' Subſtitute all the Goods of the Child 
to whom he is ſubſtituted, even to the 
excluſion of the Mother of the ſaid 
Child from her Legitime or Legal Por- 
tion of the ſame a; he may ſee what 
has been ſaid on this Subje& in the 
Treatiſe of Laws, chap. 11. . 24. and 
the Remark on the eleventh Article of 
the firſt Section of this Title. 

We were of opinion, for the reaſons 
there explained, that the Hardſhip of 
that Law was inconſiſtent with Equity, 
which is the Spirit of ours; ſeeing in 
order to favour the Liberty of Teſta- 
ments, it gives, in the Caſe of this 
Subſtitution, ſuch a Latitude to them 
as makes the firſt Sentiments of the Law 
of Nature give place to a mere Ni- 
cety. For it is agreeable to the Law 
of Nature, that the Mother who ſur- 
vives her Son, ſhould have a Share of 
his Goods ; and it is inhuman to ſtrip 
her of them in order to make them go 
to a Stranger, and that upon no other 

round but becauſe it is not the Child 
himſelf who does this injuſtice to his 
Mother, but that it is his Father, whom 
the Law hath impower'd to make the 
Teſtament: of his Child, who is not of 
Age ſufficient to make one for himſelf : 
as if the Power of making the Teſta- 
ment of a Child implied a Right to 
make it ſuch as an Enemy to the Mo- 
ther of the ſaid Child would make it, 
and that the Father making a Teſta- 
ment for his Son, might make for him 
ſuch a Diſpoſition as would have been 
reckoned inhuman had it been made by 
the Son himſelf. Juſtice may ſurely be 
adminiſtred without the help of ſuch 
Rules. However, theſe ſorts of Subtle- 
ties were accounted ſo good Reaſons 
in the Spirit of the Roman Law, that 


a 1.8.5. 5, ff. ds inoff. teſtam. 
Vor. II. 


W | 


they were called benign Interpretations ; an 
Example whereof we ſee in another 
Caſe, and againſt a Mother. It is in 
the Caſe likewiſe of a Pupillary Subſtitu- 
tion made by a Father in a Codicil : 
The Perfon who was ſubſtituted de- 
manded the Goods in oppoſition to the 
Mother, who alledged that the Subſti- 
tution was null, and it was ſo in Fact; 
for the Father could not ſubſtitute by a 
Codicil. But the bemgn Interpretation 
was againſt the Mother; and this Diſ- 
poſition which could not be valid as 2 
Subſtitution in a Codicil, was confirm- 
ed as a Fiduciary Bequeſt b, by a Nice- 
ty which has been explained in the 
fourth Section of Teſtaments One 
might imagine in theſe two Caſes, that 
it was as juſt to prefer in them the Mo- 
ther to the Subſtitute, and the Law of 
Nature to Niceties, as in another Caſe 
where the Authors of thoſe very Nice- 
ties made them give way to this Natural 
Law, which ought to give the preference 
to the Mother before the Subſtitute. It 
was in a Caſe where a Teſtator leavin 
his Wife big with child, had inſticored 
her his Executrix for one Moiety of his 
Eſtate, and his poſthumous Child for the 
other Moiety ; and appointed, in caſe 
the poſthumous Child ſhould not be born 
alive, that another Perſon whom he na- 
med ſhould be his Executor. The poſt- 
humous Child was born, and died before 
he was of Age ſufficient to make a Will : 
this Event called the {aid Subſtitute by 
the Terms of the Subſtitution ; but be- 
cauſe the Father had inſtituted his Wife 
together with this Child, the ſame 
Lawyer who had decided that the Pu- 
ae Subſtitution excludes the Mother 
rom her Legitime or Legal Portion, 
determined in this Caſe that the Father 
having inſtituted the Mother jointly 
with his Child, it was to be preſumed 
that it was much more his Intention that 
the Mother ſhould ſucceed to the Child. 
And Juſtinian adds to this Reaſon, that 
the Mother having ſurvived her Child, 
the Subſtitution ought not to take place, 
and that the Mother ought to exclude 
the Subſtitute c. This Reaſon might 
very 
b Benigna interpretatione placet, ut mater quæ 
ab inteſtato pupillo ſucceſſit, ſubſtitutis fideicommiſ- 
ſo obligetur. J. 76. ff. ad Senat. Trebell. 

c Cum quidam prægnaniem habens conjugem, 
ſeripſit hæredem ipſam quidem ſuam uxorem ex par- 
te, ventrem vero ex alia parte, & adjecit, {fi non 
poſtumus natus fuerit, alium ſibi hæredem eſſe: poſ- 
tumus autem natus impubes deceſſit: dubitabatur quid 
juris fit, tam Ulpiano quam Papiniano viris diſertiſſi- 
mis voluntatis eſſe quæſtionem ſcribentibus, cum o- 
pinabatur Papinianus eundem teſtatorem voluiſſe 
poſtumo nato, & A deſuncto, matrem ma- 
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well have induced 

the Caſe in queſtion in the ſame man- 
ner; and the ſame juſtice required not 
only that the Mother ſnould not be de- 
prived of her Legitime or Legal. For- 
LON» but that ſhe ſhould even be pre- 
rd for the whole Succeſſion to the 
ubſtizute, upon this preſumptian, 
which is ſo natural, that the Father who 


ſubſtituted a Stranger to his Son that 


as an Infant, preſuppoſed that the Mo- 
Gier ved dic firſt, and rhar if he bad 
foreſeen that ſhe would have outlived 
her Son, he would not have made ſuch 
a itution. | 


4 


gis ad <jus venire ſucceſſionem, quam ſubſtitutum. 
Si enim ſuæ ſubſtantiæ partem uxori dereliquir, mul- 
to magis & luctuoſam hæreditatem ad matrem venire 
curavit. Nos 127 in hac ſpecie Papiniani dubitatio· 
nem reſecantes, ſubſtitutionem quidem in hujuſmodi 
ly ſtumus natus adhuc impubes viva matre de- 
it, refpuendam eſſe cenſemus. Tunc autem tan- 
tummodo ſubſtitutionem admittimus, cum poſtumus 
inime editus fuerit, vel poſt ejus partum mater 
prior deceſlerit, I. u/t. C. de inſtit. & ſubſtit. 

D Pupillary Subſtitution, in ſo far as it agrees 
with the Ordinary or Vulgar Subſtitution, is uſed 
in England; ſo that a Teflator may make a Pu- 
pillary Subſtitution. either to his own Children or 
to Strangers who are under Age, with reſpebt 
to the Goods which he himſelf leaves to them. 
But that part of the Pupillary Subſtitution, 
whereby a Father was impower'd under the Ro- 
man Law to make a Teftament for his Son, and 
thereby to, diſpoſe not only of the Goods which be 
left to his Son, but of whatever Effect. the Son 

ad belonging to him any other manner of way, in 
caſe the Son ſhould die before he was of Age ſuffi- 
cient to make a Mill for himſelf, is not received in 
England, our Law net allowing ſo large an Extent. 
to the Paternal Authority, as to enable Fathers to 
make Teſtaments for their Children under Age. Seo 


1 them to decide 7. This Subſtitution ends when the Infant at- 


tains the Age of Puberty, 
8. Subſtitution. to a Child in a State of 
Madneſs, which is called Exemplary. 
9. None are called to this Subſtitution be- 
fades the Children or Brothers of the Heir 
or Executor who is mad, 
10. If the Madneſs ceaſes, the Subſtitution 
is at an end. 
Ii. A- "Mother and other Aſcendants may 
make this ſort of Subſtitution, 
12. Compendious Subſtitution. 
13. Efelt of the three Subſtitutions in the 
compendions one. 


14. Difference of the Effects of theſe three 


- Subſtitutions. | 
15. Reciprocal Subſtitution. 
. 
Upillary Subſtitution is a Diſpoſi- 
tion made by a Father, who ha- 


p o 


ving a Child under Age, and ſubje& ro fticurion. 


his Authority, inſtitutes him his Exe- 
cutor, and ſubſtitutes to him another 
Perſon to ſucceed to him in default 
of the ſaid Child, in caſe he ſhould 
not be Executor to his Father; or if he 
were to ſucceed alſo to the faid Child, 
in caſe he ſhould die before he were of 
Age ſufficient to make a Will a. 


a Liberis ſuis impuberibus, quos in poteſtate 
quis habet, non ſolum ita ut ſupra diximus, ſubſti- 
tuere poteſt: id eſt ut, ſi ei hæredes non extiterint, 
alius fit er hæres: ſed eo amplius ut fi hætedes ei ex- 
titerint, & adhuc impuberes mortui fuerint, ſit eis 
aliquis hæres. Inſi. de pupill. ſubſi. 

See the Text quoted on the following Article, 


Ke | Cowes Inftitutes, Book 2, Tit. 16. IL 
E 1 he One may ſubſtitute in this manner 2. 0 
1 A IE — only to a Child who is already born, 7 ag 
5 ut alſo to a poſthumous Child, Who 
A SECT. I. ſhould be under the power of the Tef- * 
1 La R , 1 
* the Nature and Uſe of Pupillary 7 3 rex FO * ir 
vi f ; | ; e erit accipiendum i N 
bi Subſtitution, and of thoſe Sab ſtita- term emancipais non poſſamus, poſturnis plans 

f tions which are commonly called Ex- poſſumus. 1. 2. H. de vulg. & pupill. ſubſe. 

emplary, Compendious, and Reci- TORE 

Procal. III. 
„ The Pupillary Subſtitution implies 3. The 

i | The CONTENTS. two different Subſtitutions, and for that 4 . ral 
Ef | reaſon it is ſaid to be twofold. The att _—_ 


1 Definition of Pupillary Subſtitution. firſt calls the Subſtitute in caſe the Child p,ehend: 
+ 2. One may ſubſtitute to a poſthumous Child. does not ſucceed to his Father; which is che Vut- 
1 3. The Pupillary Subſtitution comprehends the Caſe of the Vulgar Subſtiturion. 3%. 


1 


1 the Vulgar. And the ſecond calls the Subſtitute in 
3 4: The Pupillary Subſtitution comprehends caſe that the Child having ſucceeded to 
be the Goods of the Child. his Father, he chances to die before he 
' 5. So that it contains two Teſtaments, that, . attains the Age of Puberty ; which is 
4 of the Father, and that of the Child. the. Caſe like to a fiduciary Bequeſt, 
1 6. One, cauuot ſubſtitute, after the Pupillary which makes the Succeſſion to paſs from 
b manner to a Child that is not in his one Executor to the other. And when 
Mm power. | 2 Father makes a Pupillary Subſtitution, 


it 


27 Pupillary Subſtitution, Tit. 2. Sed. r. 


it comprehends both the one and the 
other Caſe c. 


c Hzredis ſubſtitutio duplex eſt, aut ſimplex, ve- 
luti ; Lucius Titius heres efto, Si mihi Lucius Ti- 
tins heres non erit, tunt Seius hares (mihi) eſto; fb 
heres non erit, ſive erit & intra pubertatem deceſ- 
ſerit, tunt Gaius Stius mihi heres eſto, I. 1. 5. 1. ff. 


de vulg. & pup. | 
Jam hoc jure utimur ex divi Marci & Veri conſti- 


tutione, ut cum pater impuberi filio in alterum ca- 
ſum e in utramque caſum ſubſtituiſſe in- 
Felligatur : ſive filius heres non extiterit, ſive exti- 
terit & impubes deceſſerit. l. 4. cod, 


J The Rule explained in this Article 
is not founded on the Nature of theſe 
two ſorts of Subſtitutions; for their 
Characters and their Uſe are wholly 
different; and there is no eſſential Con- 
nexion between the one and the other. 
But what occaſioned in the Roman Law 
that the Expreſſion of the one compre- 
hended both, as is ſaid in the ſecond of 
theſe Texts, was the frequent Uſe of 
theſe two ſorts of Subſtitutions that 
were joined together. And the Con- 
ſtitution of thoſe Emperors, of which 
mention was made in the ſecond Text, 
and which was in all probability a Con- 
ſequence of that Uſage, eſtabliſhed the 
ſame into a fixed Rule. 

It may be remarked on this Article, 
that it is not there ſaid that the Expreſ- 
ſion of one of rheſe Subſtitutions com- 
prehends likewiſe the other, as it is ſaid 
in the ſecond of the Texts cited on this 
Article, but only that the Pupillary 


Subſtitution comprehends both. For if, 


for Example, a Teſtator having inſtitu- 
ted his Son that was under fourteen 
Years of Age, had added that in caſe 
the ſaid Child ſhould die before him, 
ſuch a one ſhonld be his Heir or Execu- 
tor, it would ſeem that according to E- 
quity one might. queſtion whether this 
- Subſtitution ought to have the Effect of 
calling this Subſtitute, in caſe that 
the ſaid Child having outlived and ſuc- 
ceeded his Father, had died before he 
arrived at the Age of Puberty, and whe- 
ther it would not be a laviſh Obſer- 
vance of the Niceties of the Roman 
Law, if weſhould give to the ſaid Sub- 
ſtitution this Effect in the like Caſe. 
For this Teſtator having clearly ex- 
lained himſelf as to the Caſe where 
the Child ſhould die before him, his Ex- 
reſſion would ſeem to have no other 
xtent than to that ſingle Caſe which 
he had expreſſed, eſpecially if we ſup- 
poſe, as it is natural to ſuppoſe almoſt 
of all Teſtators, that he who made ſuch 
à2 Diſpoſition was ignorant of the Con- 
nexion which the Roman Law made be- 
Vo I. II. 


tween the Vulgar Subſtitution and the 
Pupillary. And we ſee even in a Law, 
that altho the Vulgar Subſtitution to a 
Son under Age comprehends the Pupil- 
lary; yet that is to be underſtood only 
of the Caſes where it does not appear 
that the Intention of the Teſtator is 
contrary. & modo non contrariam deficnc- 
ti voluntatem extitiſſe probetur *, But if a 
Teſtator had ſubſtituted after the pu- 
pillary manner to his Son under Age, 
without explaining himſelf any other 
way, one might think that having made 
uſe of that indefinite Exprefiion, his 
Intention was that it ſhould be taken in 
the Senſe which the Laws give it. 


ITL. 4. c. de imp. & al. ſubſt, 
IV. 
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Of theſe two Subſtitutions, the firſt, 4. The 
which is the ſame with the Vulgar, P-*pillary 
makes the Perſon who is ſubſtituted to ö Hitu- 


be immediate Heir or Executor of the 


tion com. 


prehends 


Father, if the Child does not ſucceed ; the Goods 
and the ſecond tranſmits to the Subſ(li- A he 
tute, not only the Goods of the Father CH. 


if the Child has ſucceeded to him, but 
alſo all the Goods that may accrue to 
the Child any other manner of way 4. 

d Quo caſu fi quidem non extiterit hzres filius, 
tunc ſubſtitutus patri ſit heres ; ſi vero extiterit hæ- 


res filius, & ante pubertatem deceſſerit, ipfi filio ſit 
hæres ſubſtitutus. Nam moribus inſtitutum eſt, ut 


cum ejus ætatis filii ſint in qua ipſi ſibi teſtamentum 


facere non poſſunt, paremes eis faciant. Iuſtit. de 


pupill. ſubſt. 


J This Effect of tlie Pupillary Subſti- 
tution, to tranſmit to the Subſtitute the 
proper Goods of the Child, was a Con- 
ſequence of the Extent which was gi- 
ven by the Roman Law to the Paternal 
Authority, and of the Rule which, as 
is mentioned in the following Article, 
makes the Father's Teſtament to be con- 
ſidered as the Teſtament of the Son. It 
may be ſaid of this Rule, that it derives 
its Authority only from a mere poſitive 
Law, which has no eſſential Connexion 
with natural Equity, and is even in ſome 
meaſure oppoſite to the Principle of 
Equity which calls the Heirs of Blood 
to Succeſſions, and makes their Condi- 
tion more favourable than that of the 
Teſtamentary Heirs, as hath been re- 
marked in other Places *. So that it 
ſeems not to agree with the Spirit of 
the general Law of this Kingdom, 
which is far from countenancing theſe 
Niceties. And altho the ſame be ob- 
ſerved in many Places, yet we have 

* See the eighth Article of the Preface to this 


Book. 
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thought proper to make this Reflection 
here for the uſe of other Provinces 
which are governed by the written 
Law, but where theſe ſorts of Diſpoſi- 
tions of the Roman Law are not obſer- 
ved in ſoliteral a Senſe, becauſe of the 
mixture they have in the ſaid Provinces 
of their own Cuſtoms and the written 
Law together. And I may venture to 
ſay that there would ariſe no manner of 
inconvenience from the Non-Obſer- 
vance of this Rule, which ſtrips the 
Heirs of the Child who dies before he is 


of Age to make a Will, not only of 


the Goods which he had by Deſcent 
from his Father, but of the Child's 
own proper Goods, to make them go to 
the Subſtitute, and eſpecially in the 
Caſes where a Teſtator was ignorant 
of this Effect of a Subſtitution which he 
had made to his Son under Age, with- 
out any other view than that which he 
would have had in ſubſtituting to a 
Child that had attained the Age of Pu- 


berty. 
* 


5. So that It follows from theſe Rules, that the 
it contains Teſtament of the Father, who makes 
_ ky therein a Pupillary Subſtitution, diſpoſes 
har of ths of two different Succefſions, and con- 
Father - tains as it were two Teſtaments, that 
and that of the Father, who diſpoſes thereby of 
2 = all his own Goods, and that of the 
% Child. For the Pupillary Subſtitution 
tranſmitting to the Subſtitute both the 
Goods which the Child has had of his 
Father, and likewiſe thoſe which he has 
acquired otherwiſe, it has the ſame ef- 
fect as an Inſtitution would have which 
the ſaid Child ſhould have made in fa- 
vour of this Subſtitute, if he had been 

capable of making a Teſtament e, 
e Duo quodammodo ſunt teftamenta, alterum 
patris, alterum filii; rtamquan ſi ipſe filius hæredem 
{ibi inſtituiſſet: aut certe unum teſtamentum eſt dua- 
rum cauſarum, id eſt, duarum hæreditatum. 5. 2. 
inſt. de pup. ſubſt. l. 2. ff. de vulg. & pup. ſubſt. 

See the Remark on the preceding Article, 


VI. 


©. One If the Child under Age were out 
1143s from under the Juriſdiction of his Fa- 
e ths ther, as if he was emancipated; the 
Puzillary Father could not ſubſtitute to him after 
anner co the Pupillary manner . For the Right 
Ae aof making ſuch a Subſtitution is grant- 
2ar is not | . 

„% ed only to the Paternal Authority, and 
power, is not a bare Effect of the Incapacity of 

making a Teſtament, under which the 

Child labours who is not arrived at the 


Age of Puberty. 
See the Text cited on the ſecond Article, 


n 


ut occaſione hujuſmodi ſubſtitutionis, ad exemplum 


of Madneſs had Children who did not fell 


Gr ©: ated 
4 F 
* 

7 . 


| VII. 

The Pupillary Subſtitution remains in 7- Lis 
ſuſpence until the Infant has attained its 
the Age of Puberty,-or dies before he 3 
arrives at it. But as ſoon as he attains Ws 
the Age of Puberty, this Subſtitution in, 
is annulled ; fo that altho he ſhould die“ 4 
immediately after, even without ma- — 
king a Will, yet the Subſtitute would 
have no ſhare in his Goods, nor in 
thoſe of the Father g. 

£ Maſculo igitur uſque ad quatuordecim annos 


ſubſtirui poteſt, forminz uſque ad duodecim annos: 
& ſi hoc tempus exceſſerint, ſubſtitutio eyaneſcit. 


S. 8. inſt . ae pupill. ſubſt. 


VIIL 


Thoſe who have Children or Grand- 8. Sci. 
Children that are mad, may ſubſtitute AN 
to them as to Children under Age, al- ;,,., * 
tho they be of Age ſufficient to make a Aadneſ, 
Will. And it is this Subſtitution that which is 
is commonly called Exemplary, becauſe 4% Ex. 
it has been invented after the Example w_ 
of the Pupillary, which it imitates in 
this, that Madneſs putting the Chil- 
dren into a Condition like to that of 
Children under Age, as to what relates 
to rhe Incapacity of diſpoſing of their 
Eſtates, the Law gives to Fathers the 
Power of making a Will for them, and of 


diſpoſing in favour of a Subſtitute, even 11. 


of the Legitime or Child's part of their _ 
own Inheritance, which they are obliged pave 
to leave to thoſe Children who are in a may 1 
State of Madneſs, as well as to their 0- this /, 
ther Children 5. —*4 
. 


Humanitatis intuitu parentibus indulgemus, ut 
ſi filium, nepotem vel pronepotem cujuſcum que 
ſexus habeant, nec alia proles deſcendentium eis ſit, 
iſte tamen filius vel filia, nepos vel neptis, prone- 
pos vel proneptis mente captus vel mente capta perpe- 
tuo ſit: vel ſi duo vel plures iſti fuerint, nullus vero 
eorum ſapiat: liceat hiſdem parentibus legitima por- 
tione ei vel eis relicta, quos voluerint his ſubſtiucre 7 


pupillaris, querela nulla contra teſtamentum eorum 
oriatur, J. 9. C. de imp. & al. ſubſt. 


IX 
If thoſe Children who are in a State 9- None 


labour under the ſameInfirmity, one could . 


not ſubſtitute to them other Perſons be- tion be- 
ſides their own Children 1. And if ha- ſides the 


ving no Children they had Brothers, on, 


the Subſtitution could not be made in ,;, 


i Vel fi alii deſcendentes ex hujuſmodi mente Heir or 
capta perſona ſapientes ſint, non liceat parenti qui vel Exec» 
quæ teſtatur, alios quam ex eo 8 unum, 0 # 


vel certos vel omnes ſubſtituere. 1, 9. C. de impl. mad. 


C4. ſubſt. 


favour 


Madneſs 
ceaſes, 4 
Sub ſtitu- 
tion is at 
4 end. 


Of. Pupillary Subſtitution. Tit. 2. Sect. I. 


favour, of other Perſons than thoſe ve- 
ry Brothers, or ſome of them /. 


Sin vero etiam liberi teſtatori vel teſtatrici ſint 
ſapientes, ex his vero perſonis quæ mente captæ ſunt, 
nullus deſcendat, ad fratres eorum unum, vel certos, 
vel omnes eandem fieri ſubſtitutionem oportet. 4. 


J. 9. in . 
bk 


10. If the If the Madneſs ſhould chance to ceaſe, 


this Subſtitution which had no other 
Foundation would ceaſe alſo, even al- 
tho he to whom the Father had ſubſtitu- 
ted in this manner had 'made no Teſta- 
ment, but by the bare efte& of his Re- 
covery of his Senſes. For it would be 
juſtly preſumed that not having been 
willing to make a Teſtament when he 


could, his Intention was to have no o- 


11. A Mo- 
ther and 
other Aſ- 
cendants 
may make 


ther Heirs but thoſe of his Blood ; and 
it could not be preſumed that he had a 
mind to approve the Teſtament of his 
Father which preſerved the Memory of 
his Madneſs. And much more would 
the Subſtitution be annulled, if he had 
made a Teſtament in a lucid Interval, 
altho his Madneſs did afterwards return 
upon him m. 

m Ita tamen ut fi poſtea reſipuerit, ¶ vel reſi- 
puerint] talis Subſtitutio ceſſet. J. 9. C. de impub. 


& al, ſubſt. See the fourth Article of the ſecond 
zection of Teſtaments. | 


XL 
Seeing Subſtitutions to Children who 
are in a State of Madneſs, are not only 


a bare Effect of the Authority which 
the Paternal Power gives, but an Office 


thi: fort of of Humanity which Parents may exer- 
Subſtity- 
tion. 


ciſe towards their Children; all the 
Aſcendants, and even Mothers, may 
ſubſtitute in this manner 7. 


» Humanitatis intuitu parentibus indulgemus, c. 
I. 9. C. de impub. & aliis ſubſt. This Word pa- 
rentibus tales in the Father and the Mother; and 
theſe other Words of the ſame Law, parenti qui vel 
quæ teſtatur, comprehend expreſly the Mother. 

We do not put down here among the Rules of 
theſe ſeveral ſorts of Subſtitutions that of the Ro- 
man Law, which we ſee in the forty third Lau; 
ff. de vulg. & pup. ſubſt. touching a Subſtitution, 
which one could make by Permiſſion from the Prince, 
to a Child who was dumb. For theſe ſorts of Per- 


miſſions are not in uſe with us. 


© We have endeavour'd to diſtinguiſh 
and to explain in theſe eighth, ninth, 
tenth and eleventh Articles, all that 
there is in the ninth Law of the Code 
de impub. & al. ſubſt. relating to this 
Exemplary Subſtitution, without touch- 
ing on a Difficulty which has divided 
ſome Interpreters, and of which we 
ſhall take notice here. Ir is ſaid in this 
Law, as it is put down in the Article, 


that all Aſcendants, and even the Mo- 
ther, may ſubſtitute to their Children 
which are in a State of Madneſs: And 
it does not appear that in this Law any 
Diſtinction is made between the Effect 
of ſuch a Subſtitution made by a Mo- 
ther, or other Aſcendant, who have not 
under their power the Child to whom 
they ſubſtitute, and that which is made 
by a Father who has the ſaid Child un- 
der his power. This has induced ſome 
Interpreters to be of opinion, that as 
the Subſtitution 'made by the Father 
hath its Effect in both the Caſes ex- 
plained in the third Article, that is to 
ſay, in the firſt if the Child does not 
ſucceed, and in the ſecond, if having 
ſucceeded it dies before it arrives at the 
Age of Puberty; ſo likewiſe the Sub- 
ſtitution of the Mother to her Child 
which is mad, ought alſo to have its Ef- 
fect both in the one and the other of 
theſe two Caſes. And this Opinion 
ſeems on one part to be founded on the 
Letter of the ſaid Law, which permits 
all Aſcendants, and even the Mother, to 
make this Subſtitution after the example 
of the Pupillary ; and on the other part, 
becauſe it was not neceſſary to grant 
them a Permiſſion to make a Subſtitution 
in the firſt of theſe two Caſes, which is 
a Vulgar Subſtitution permitted to eve- 
ry Body. So that this Law granting 
unto them without diſtinction, in the 
ſame manner as to a Father, leave to 
make this Exemplary Subſtitution, this 
Permiſſion would be uſeleſs if it reſpec- 
ted only the firſt Caſe. However, theſe 
Interpreters have been cenſured by ano- 
ther, who charges them with having 
invented of cheir own head this Per- 
miſſion for the ſecond Caſe, to the Mo- 
ther and to the Aſcendants who have 
not the Child under their power. But 
we may ſay that if they have erred, it 
is the Law itſelf that has led them into 
the Error: And there would perhaps 
be as much reaſon to find fault with 
Juſtinian, or thoſe who compoſed this 
Law of his, that they have not con- 
ceived it in ſuch Terms as might 
diſtinguiſh the Subſtitution of the Mo- 
ther from that of the Father, if it had 
been their Intention ſo to do; ſeeing 
this Diſtinction was very eaſy and very 
neceſlary to be made. We may add in 
favour of theſe Interpreters, that a cer- 
tain Author has obſerved that he who 
has cenſured them on this occaſion has 
been himſelf of their opinion in other 
Places *. But we may do them all that 


* Fabrot, in 8. 1. inſt. de Pup. ſubſt. 
juſtice, 
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The CIVIL LAW, &c. Book V. 


juſtice, to own that their Difference in 
opinion has been a natural Conſequence 
enough of the little Exactneſs that we 
ſee in many of the Laws of Juſtinian. 
And it may be ſaid of this Law in par- 
ticular, that it would ſeem that accord- 
ing to the Views which thoſe Perſons 
ought to have had who were imployed 
to compoſe it, they have not clearly e- 
nough explained their Meaning therein. 
The Matter in queſtion was, to give to 
Mothers, and other Aſcendants, who 
have not their Children under their Ju- 
riſdiction, a new Power to ſubſtitute to 
their Children who were mad, and to 
whom even Fathers could not before this 
Law ſubſtitute in this ſecond Caſe with- 


out the Permiſſion of the Prince. 50 


that in order to frame this Law, the 
Compilers thereof were to give to Fa- 
thers the Power of ſubſtituting to their 
Children in a State of Madneſs without 
this Permiſſion from the Prince, and to 
regulate with reſpect to Mothers, and 
all other Aſcendants, wherein ſhould 
conſiſt the new Power that was to be 
given them over and above that of the 
Subſtitution for the firſt Caſe, which 
they had already, as all other Perſons 
have. Thus the Matter was to know, 
firſt whether this Power ſhould not ex- 
tend to the Subſtitution for the ſecond 
Caſe as well as for the firſt. In the ſe- 
cond place it was tobe conſidered, whe- 
ther by granting them this Power of 
ſubſtituting for the ſecond Caſe, the 
ſaid Power would comprehend not only 
the Goods which the Child ſhould inhe- 
rit of the Perſon who did ſubſtitute, 
but alſo the proper Goods of the Child, 
in the ſame manner as the Pupillary Sub- 
ſtitution made by the Father did, and 
which ſerved as an Example for the 
Subſtitution to Children in a State of 
Madneſs. And in a word, ſeeing this 
Subſtitution was permitted to the Mo- 
ther, and to all the Aſcendants, in imi- 
tation of the Pupillary Subſtitution; if 
it was not the Intention of the Compi- 
lers of the Law, that this Imitation 
ſhould be intire, and that they had a 
mind to ſet bounds to it; it had been 
proper to have expreſſed them, and not 
to have left Obſcurities and Ambigui- 
ties which divide the moſt able Inter- 


theſe two a third fort of Subſtitution, 


| which is theFiduciary, of which we ſhall 


treat in the following Title. And it is 


this manner of Subſtiruting that is called 
Compendious, the ſame being concei- 


ved in Terms which comprehend theſe 
three difterent ſorts of Subſtitution ; as 
if a Teſtator inſtituting his Son who is 
under fourteen Years of Age, ſubſtitutes 
to him another Perſon in cafe he ſhould 
die before the Age of twenty five 
Yearso. And theſe three Subſtitntions 


have. their Effect, as ſhall be ſhewn in 


the Article which follows. 


o Centurio filiis, þ intra quintum & viceſimum 
annum etatis ſine liberit vita deceſſerint, direto 
ſubſtituit. Intra quatuordecim annos etiam propria 
bona filio ſubſtitutus jure communi capiet, Poſt 
eam autem ætatem, ex privilegio militum patris dun- 
taxat, cum fructibus inyentis in hæreditate. I. 15. C. 
de vulg. & pup. ſubſt. 

Precibus tuis manifeſtius exprimere debueras, ma- 
ritus quondam tuus miles defunctus, quem teſta- 
mento ſacto hæredem communem filium veſtrum 
inſtituiſſe proponis, & ſecundum hæredem ſcripſiſſe: 
utrumne in primum caſum, an in ſecundum filio 
ſuo, quem habuit in poteſtate mortis tempore, ſi 
intra decimum quartum ſuæ ætatis annum, aut poſtea 
deceſſerit, ſubſtituerit. Nam non eſt incerti juris 
quod ſiquidem in patris militis poſitus poteſtate, 
primo tantum caſu habuit ſubſtitutum, & patri hæ- 
res extitit ; eo deſuncto ad te omnimodo ejus perti- 
neat ſucceſſio. Si vero ſubſtitutio in ſecundum ca- 
ſum, vel expreſſa, vel compendio, non uſque ad 
certam ætatem facta reperiacur, ſiquidem intra pu- 
bertatem deceſſerrit, eos habeat hæredes, quos pater 
ei conſtituit, & adierint hæreditatem. Si vero poſt 
pubertatem \tunc) ejus te ſucceſſionem obtinente, 
veluti ex cauſa fideicommiſſi bona, quæ cum morere- 
tur, patris ejus fuerint, a te peti poſſunt. l. 8. C. de 


impub. & al. ſub ſi. 


Altho theſe Laws ſpeak only of a Compendious 


| Subſtitution made by a Soldier in direct Terms, 


and that therefore the Compendious Subſtitu- 
tion in the S.nſe of theſe Laws be. properly a Mi- 
luary Subſtitution. founded upin the Privilege of 
Soldiers, of which notice has been taken in the 
Preamble of the fifth Book, which impowered them 
to make a Subſtitution in direft Terms to their a- 
dult Children; yet we kave nevertheleſs conteived 
the Rale in Terms which take in all Perſons withous 
diſtinction. For beſides that according to our U- 
ſage all Perſons may in their Diſpoſitions make uſe 
direct Terms or others, as has been remarked in 
the ſame Place, and in the Preamble of the fourth 
Section of Teſiaments, and that we ought only to 
conſider in the Expreſſions of Teſtators the Intention 
which is explained by the Words they make uſe of, 
whatever they be; we give commonly the Name of 
Compendious Subſtitutions to ſuch as comprehend 
the three ſorts, whatever Terms they be conceived 


in; whether the Ieſtator was a Soldier or not, 


and whether the Fiduciary Subſtitution were to 


þ 


14. Dif 
rence of 
the Ef- 
felts of 
theſe thr 
Subſtitu- 
tions, 


15. Recz- 
procal Sul 
fit ution. 


* determine aſter the Child had attained à certain 

"ns preters. Age, or that it ought to take place at what Age 

3 " $25 foever the Child ſhould happen to die, 

1 

3 12. Com- As one ſingle Expreſſion compre- XIII 

= pendious hends two Subſtitutions, the Vulgar LOS 

AM _— and the Pupillary, as has been men- Of theſe three Subſtitutions compre- 13. Ed 


tioned in the third Article, ſo we may hended in the ſaid Expreſſion or Com * . 
by one and ſame Expreſſion add to pendious Subſtitution, the firſt, which ani, 
| | i 
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icutions is the Vulgar, hath its effect only in caſe 
| wihe tlint the Child be not Heir or Executor, 
| compu and it ends as ſoon as he has ſucceeded 

ou me to the Deceaſed. The ſecond, which 
| is the Pupillary, hath its effect only in 
caſe the Child d ies before he /artives at 
the Age of Puberty, and it ends ſo ſoon 
a5 he attains that Age. And the third, 
which is the Fiduciary, begins 'only 'to 
have its uſe after that the Son being ar- 
rived at the Age of Puberty, dies with- 
in the time regulated by the ſaid Subſti- 
tut ion p. 

D See the Texts cited on the foregoing Article, 


XIV. 
14. Dif- We muſt obſerve this Difference be- 
r-nce of tween theſe three Subſtitutions, that the 
| 74, Volgar Subſtitution tranſmits to the 
| ſe three Subſtitute the Goods of the Teſtator, 
Subfitu- if his Son does not ſucceed to him; that 
ton, by virtue of the Pupillary the Subſtitute 
acquires both the Goods of the Teſta- 
tor and thoſe of his Son, if he has ſac- 
ceeded to him; and that the Fiduciary 
Subſtitution is limited to the Goods 
which the Son by ſucceeding to his Fa- 
ther inherited of him 4. which is to be 
underſtood according to the Rules which 
ſhall be explained in the following 
Title. - 
q See the Texts cited on the twelfth Article, and 
the Remark on the fourth Article; 


XV. 


i;, Reci- That is called Reciprocal Subſtitution 
en whereby two or more Heirs or Execu- 
e tors are ſubſtituted reciprocally to one 
another. . Thus a Teſtator may ſubſti- 

tute his Heirs or Executors one to ano- 

ther, either by a ſimple Vulgar Subſti- 
tution, whether it be that he inſtitutes 

his Children that are adult, or under 
Age, or other Perſons ; or by a Pupilla- 

ry Subſtitution, if he inſtitutes his 
Children who are under the Age of Pu- 


| Of Papillary Subſtitation. Tit. 2. Sect. 2. 


invicem ſubſtituiſſe. l. 29.5. x. ff. de hared. inſt. 
. Altho theſe Texts have not relation to the three 
kinds of Subſtitution mentioned in the twelfth Ar- 
ticle, bur only to the Vulgdr and the Pupillary, 
yet nothing can hinder a Teſftator from making a 
reciprocal Fiduciary Bequeſt among his teſtament 
Heirs or Logatees. But ſeein every reciprocal pow | 
Hiturion is otity the ſame with reſpect to an Extcu- 
tbr or he as with reſpeFt to other Perſons, and 
that reſpeck to ap Pty i is at leaſt . 
one bf the three kinds, the reciprocal Subſtitution 7 
mot ſo much a kind of Subſlitution d iſtinguiſpid 
from the others, as a no proper to ren der com- 
mon to to or more Subſtitutes the ſame Sub. ſtitu- 
tion, or Subſtitutions if there be — 9 
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Particular Rales concerning ſome 
Caſes of Pupillary Subſtitution. 


The CONTENTS. 


1. He who is ſubſtituted to an Infant tunnoi 
accept one Succeſſion without the or hex. 

2. Not even altho he were Coheir or Coexe- 
c:tor with the Infant. | 

3. The reciprocal Subſtitutio® between tuo 
Infants comprehends both the Caſes. 

4 The reciprocal Subſtitution berween un 

Infant under the Age of Puberty, aud un 
adult Perſon, is only Vulgar. 

5. He who is ſubſtituted to an Infant under 
the Age of Puberty, and to .another Ex- 
ecutor, is ſubſtituted to both only in the 
Caſe of the Vulgar Subſtitution. | 

6. He who is ſubſtituted to two Infants un- 
der the Age of Puberty, ſucceeds ouly to 
him who dies laſt. 

7. He who is ſubſtituted to hm who dies 
laſt, ſutceeds to both if they dle together. 
8. The Vulgar Subſtitution to an Infant un- 
der the Age of Puberty, is not ended by 
his Entry to the Inheritance, if he re- 

nounces afterwards. 


I 
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berty ; or by a fiduciary Subſtitution, if 
he inſtitutes two or more Heirs or Ex- 
ecutors, whether they be his Children 
or others, to ſucceed to him, and or- 
dains that their Shares of the Inheri- 
tance ſhould go to thoſe who are ſubſti- 
tuted, if the Caſes of the Subſtitution 
fall out. And one may alſo make a re- 
ciprocal Subſtitution among Legatees v. 


r Quod jus ad tertium quoque genus ſubſtitutio” 
nis tractum eſſe videtur, Nam fi pater duos filios 
impuberes hæredes inſtituat, eoſque invicem ſubſtituat, 
in utrumque caſum reciprocam ſubſtitutionem fac- 
tam videri Divus Pius conſtituit. /. 4. §. 1. f de 
vulg. & pup. ſubſt. : | 

Hzc verba, Publius, Marcus, Gaius inuicem ſub- 
ſtituti haredes mihi ſunto, ſic interptetanda ſunt, ut 


F in the Caſe of a Pupillary Subſti- 1. zz who 
tution, the Son who is under the 5: ſubſtitu. 
Age of Puberty having ſucceeded to — 
his Father, happens to die before he at- ae as 
tains the Age of Puberty, leaving be- gr ons 
hind him other Goods beſides thoſe of Succeſſon 
the Succeſſion of his Father, he who is irh 
ſubſtituted to the Son cannot divide his % other. 
Right, and accept one of the two Suc= 
ceſſions, and renounce the other; but 
he muſt either accept both together, or 
renounce both the one and the other. 
For the Teſtator's Iutention was, that 
he ſhould ſucceed both to his Son and 
to him, and he has made only one Suc- 
ceſſion of the two. And altho they be 
1 
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in effect two Succeſſions, yet the Teſ- 
tament being the ſole Title both for the 
one and the other, the Subſtitute, who 
cannot divide his Title, cannot like- 
wiſe take one of the Succeſſions with- 


out taking alſo the other a. 


4 Filio impuberi hærede ex aſſe inſtituto ſubſti- 
tutus quis eſt, Extitit patri filius hæres: an poſſit 
ſubſtitutus ſeparare hæreditates, ut filii habeat, patris 
non habeat? Non poteſt: ſed aut utriuſque debet 
hereditatem habere, aut neutrius. Juncta enim hæ- 
rediras c#pit elſe, J. 10. 5. 2. F. de vulg. & 
Pup. ſubſt. An . 
Placuit etenim nobis ſive in inſtitutione, ſive in 
pupillari ſubſtitutione, ut vel omnia admittantur, vel 


omnia repudientur. J. 20. C. de jur. delib. See 
the fourth Article of the firſt Section, and the Re- 
mark that is there made on it. 
| IL 
2, Not If he who is ſubſtituted to an Infant 
2 altho as likewiſe inſtituted Heir or Execu- 
Cobeir o tor with him for ſome Portion of the 


Coexecu- Inheritance, and that both the one and 

ror with the other had entred to the Succeſſion 

the Infant. the Caſe of the Pupillary Subſtitution 
happening afterwards by the Death of 
the Son who died under the Age of Pu- 
berty, the Subſtitute could not renounce 
the Portion of the Inheritance of the 
Father which had been acquired by the 
ſaid Son, and which the Subſtitution 
would tranſmit to him 6. 


6 Similique modo dubitabatur, fi impuberem 
quis filium ſuum hæredem ex parte inſtituit, & 

uemdam extraneum in aliam partem, quem pupil- 
lariter ſubſtituit: & poſtquam teſtator deceſſu, pu- 
pillus quidem patri (ejus) hæres extitit, extraneus 
autem hæreditatem adiit : & poſtea adhuc in prima 
ætate pupillus conſtitutus ab hac luce ſubtractus eſt, 
& pupillaris ſubſtitutio locum ſibi vindicavit: cum- 
que ſubſtitutus eandem partem admittere noluit, 
quæſitum eft, {i poteſt jam heres ex principali teſta- 
mento factus, pupillarum ſubſtitutionem repudi- 
are.. . Placuit etenim nobis ſive in inſtitutione, 


ſive in * ſubſtitutione, ut vel omnia admit- 
tantur, vel omnia repudientur. J. 20. C. de jure 
delib. 
III. 
3. = re- If a Father who had two infant Chil- 
ciproc 
Sab is dren, both under the Age of Puberty, 


tion be”. ſubſtitutes them one to another by a re- 
tween tuo Ciprocal Subſtirution, without ſpecify- 


Infants ing either the Caſe of Vulgar Subſtiry- 
compre- tion, or that of the Pupillary, this Sub- 
hends both g: 

the Caſer ſtiturion would comprehend both c. 

c Quod jus ad tertium quoque genus ſubſtitutio- 
nis tractum eſſe videtur. Nam ft pater duos filios 
impuberes hæredes inſtituat, eoſque invicem ſubſti- 
tuat: in utrum que caſum reciprocam ſubſtitutionem 
factam videri Divyus Pius conſtituit. J. 4. 5. x, F. 
de vulg. C7 pups ſubſt. 

IV. 
4. There: Tf the Reciprocal Subſtitution was 


eiprocal 4 
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made by a Father between two Chil- Subſtity. 
dren, one of whom was paſt the Age % be. 


of Puberty, and the other under it, it 2 


would be limited to the Caſe of the y,, ,,. 
Vulgar Subſtitution ; for there would 4. / 5. 
be only this Caſe. common to the two 4%, 40 
Brothers. And ſeeing the Pupillary 7” ** 
| "Ado. : erſon, is 
Subſtitution. could not take place with g 
reſpe& to the Succeſſion of him who ge, 
ſhould be adult, and that their Condi- 
tion ought to be equal, the Pupillary 
Subſtitution, which is fruitleſs for the 
one, would likewiſe be ſo for the 
other d; unleſs it were that the Teſtator 
had diſtinguiſhed them by ſubſtituting 
the adult Perſon to his infant Brother, 
who was under the Age of Puberty, 
for both the Caſes, and the infant Bro- 
ther to the adult Brother for the firſt 
Caſe, or by expreſſing otherways the 
Intention which he might' have there- 
in e. | | | | 

d Sed ſi alter pubes, alter impubes hoc commn- 
ni verbo, eoſque inuicem ſubſtituo, ſibi fuerint 
ſubſtitutĩi: in vulgarem tantummodo caſum factam 
videri ſubſtitutionem Severus & Antoninus conſti- 
tuit, Incongruens enim videbatur ut in altero du- 
plex eſſet ſubſtitutio, in akero ſola vulgaris. J. 4, 
S. 2. F. de vulg. & pup. ſubſe. 

e Hoc itaque caſu ſingulis ſeparatim pater ſubſti- 
tuere debebit: ut fi pubes hæres non extiterit, impubes 
ei ſubſtituatur ; fi autem impubes heres extiterit, & 
intra pubertatem deceſſerit, pubes frater in portio- 
nem cohæredis ſubſtituatur. Quo caſu in utrumque 
eventum ſubſtitutus videbitur: ne, ſi ſingulari mo- 
do impuberi quoque ſubſtituat, voluntatis quæ ſtio- 
nem relinquat, utrum de una vulgari tantummodo 
ſubſtitutione in utriuſque perſona ſenſiſſe intelliga- 
tur. Ita enim in altero utrague ſubſtitutio intelli- 
gitur, fi voluntas parentis non refragetur: vel certe 
evitandæ quæſtionis gratia ſpecialicer in utrumque 
caſum impuberi ſubſtituat fratrem: ſiue heres non 
erit, ſive erit, & intra pubertatis annos deceſſerit. 


d. 8. 
V. 


If a Teſtator inſtituting another Exe- 5. H. 


cutor with his infant Son, who is un- 4 2 
HICE: 


der the Age of Puberty, ſuch as his an Infant 


| Reli&, who is Mother to his Son, ſub- Ander 1. 


ſtitutes to both of them another Exe- Age . 
cutor, in caſe it ſhould happen that nei- 74%!) 
ther the one nor the other ſhould ſuc- one 
ceed to him; this Subſtitute could not , i 
pretend that the ſaid Subſticution were /ubſtuwe 
Pupillary with regard to the Son: For ge 49 . 
ſeeing it could not with reſpect to the * 4 
Mother have any other Effect than that ½ 74 
of a Vulgar Subſtitution, and it being gar Subſt 
only the ſame with reſpe& to both, it ien. 
would be only Vulgar with regard to 

the Son . 


F Quamvis placuerit ſubſtitutionem impuberi qui 
in poteſtate teſtatoris fuerit a parente factam ita, ſi 
heres non erit, porrigi ad eum caſum, quo poſtea 
quam heres extitit, impubes deceſſit, ſ modo non 
contrariam defuncti voluntatem extitifle probetur: 
cum tamen proponas ſubſtitutionem ita factam eſſe, 
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j mihi Firmianus filius & Alia uxor mea quod 
abominor) heredes non erunt, in locum eorum Pub- 
bins Firmianus hæres eſto: Manifeftum eſt, in eum 
caſum factam ſubſtitutionem quo utrique hæredum 
ſubſtitui potuit. J. 4. C. de impub. & al. ſubſe. 

We muſt not look upon the Rule explained in this 
Article to be an Exception to that which has been 
explained in the third Article of the firſt Seftion : 
For that of the ſaid third Article is naturally con- 
Fed to the Caſe of a Diſpoſition which ſubſtitutes 
only to an Heir or Executor who is under the Age 
of Puberty, and does not extend to a Subſtirution 
which would call another Heir or Executor in con- 
junction with him who is under the Age of Pu- 
berty. Thus the conjunction of another Heir or 
Executor with one who is under the Age of Pu- 
berty, makes that the Subſlitution, which is only 
one and the ſame with reſpect to both, and is 
only Vulgar with regard to the other Heir or Ex- 
ecutor, cannot be Pupillary with reſpect to him 
who is under the Age of Puberty. 


VI. 


6. He who Tf a Father of two Children, who 
i: Jeff, are under the Age of Puberty, having 
„ YU TEL 4 , J 
in/antss inſtituted them his Executors, ſubſti- 
under the tutes to them another Perſon, in caſe 
Age of that both the one and the other ſhould 


Puberty, die before they attain the Age of Puber- 


2 ty; this Subſtitution will not have its 
y Po i 
him who Effect, except in the Caſe that they 


lies laſt. both die under the Age of Puberty; 
and the Subſtitute will have no ſhare 
in the Succeſſion of him that dies firſt. 
For the Intention of the Father has 
been, that each of his Children ſhould 
ſucceed to the other, and that the Sub- 
ſtitute ſhould not be called to the Suc- 
ceſſion, but in the Caſe where the two 
Brothers ſhould chance to die before 
they attained the Age of Puberty g. 
Cum quidam, duobus impuberibus filiis ſuis 
hæredibus inſticutis, adjecit, i uterque impubes de- 
ceſſerit, illum ſibi hæredem eſſe, dubitabatur apud 
antiquos legum auctores, utrumne tune voluerit 


ſubſtitutum admitti, cum uterque filius ejus in pri- 
ma ætate deceſſerit: an alterutro decedente, illico 


ſubſtitutum in ejus partem ſuccedere. (Et) placuit 
Sabino, ſubſtitutionem tunc locum habere cum uter- 


que deceſſerit. Cogitaſſe enim patrem primo (filio) 
ecedente, fratrem ſuum in ejus portionem ſucce- 
dere. Nos ejuſdem Sabini veriorem ſententiam 
exiſtimantes, non aliter ſubſtitutionem admittendam 
eſſe cenſemus, niſi uterque eorum in prima ætate 
deceſſerit. l. 10. C. de impub. & al. Subſt. 


VII. 


7, He who If in a. like Caſe of two infant Chil- 
is ſab iu. dren, under the Age of Puberty, the 
5 Teſtator had ſubſtituted another Per- 
11 fac · ſon to ſuch of the two as ſhould die 
,e:d; to laſt; and that they both happened to 
oth, if die together, as in a Fire, or in a Ship- 
he, 4 % wreck, ſo that it could not be certain- 
ly known which of the two died laſt, 
or that, in, reality, they both died at 
the ſame inſtant ; this Subſtitute would 
ſucceed both to the one and to the 

F Vo Lo II 


Y Popillary Subſtitation. Tit. 2. Sed. 2. 
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other. For beſides that we may look 
upon him to have died laſt whom the 
other did not ſurvive, the Intention of 
the Father, in calling this Subſtitute to 
the Succeſſion of him who ſhould die 
laſt, and who ought to ſacceed to the 
other, was that the two Succeſſions 
ſhould go to him h. 


Ex duobus impuberibus ei, qui ſupremus more- 
retur, hæredem ſubſtituit, Si ſimul morerentur, 
utrique hæredem eſſe, reſſ "ow quia ſupremus, 
non is demum qui poſt aliquem, ſed etiam poſt 
quem nemo fit, intelligatur. J. 34. F. de vulg. 
Pup. ſubſt. l. 11. V. de bon. poſe ſec, tab. ; 

Qui duos impuberes filios habebat ei, qui ſupre- 
mus moritur, Titium ſubſtituit. Duo impuberes 
ſimul in nave perierunt. Quæſitum eſt an ſubſti- 
tuto, & cujus hæreditas deferatur. Dixi, fi ordine 
vita deceſſiſſent, priori mortuo frater abinteſtato 
heres erit; poſteriori ſubſtitutus; in ea tamen hæ- 
reditate etiam ante deſuncti filii habebit hæredita- 
tem: in propoſita autem quæſtione, ubi ſimul 
perierunt: quia cum neutri frater ſuperſtes fuit, 
quaſi utrique ultimi deceſſiſſe (ſibi) videantur, an 
vero neutri, quia comparatio poſterioris decedentis 
ex facto prioris mortui ſumitur ? Sed ſuperior ſen- 
tentia magis admittenda eſt, ut utrique hæres ſit, 
nam & qui unicum filium habet, ſi ſupremum mo- 
rienti ſubſtituit, non videtur inutiliter ſubſtituiſſe. Et 
proximus adgnatus N etiam, qui ſolus eſt, 
quique neminem antecedit. Et hic utrique, quia 
neutri eorum alter ſuperſtes fuit, ultimi primique 
obierunt. J. 9. F. de reb. dub. 

See the eighteenth Article of the firſt Section of 
the following Title, and the Remark on the twelfth 
Article of the ſecond Section, How Children ſuc- 


ceed. ö 
VIII. 


If a Son under the Age of fourteen g 2 
Years, to whom his Father had ſubſti- putzar 
ruted another Perſon, having enter'd to Sulſtitu- 
the Succeſſion, does afterwards re- ten to an 
nounce it, either he himſelf by his own 57% 1 

: R r the Age 
Act, or his Tutor for him, the Vulgar / p,4erty, 
Subſtitution will have its effect. For js nor end- 
altho the Son having once taken up- 4 % bis 
on him the Quality of Executor, this %% 
Subſtitution ſeems to have ceaſed, yet ecken if 
his Renunciation of the Inheritance he reaoun- 
puts the Things in the ſame State and «es after- 
Condition as if he had renounced from #44 
the time of his Father's Death ;. 

i Ex contractu paterno aftum eſt cum pupilla 
tutore auctore: & condemnata eſt, poſtea tutores 
abſtinuerunt eam bonis paternis, & ita bona defuncti 
ad ſubſtitutum, vel ad cohæredes pervenerunt, &c, 

J. 44. ff de re judic. | 


J Altho it be a difficult thing for 
this Caſe to fall out, that a Subſtitute 


ſhould be willing to accept of a Succeſ- 


ſion which the Son refuſes, yet it is not 
And beſides, 


the Rule ſhews that the Right of the 


Subſtitute, which ſeemed to be extin- 


uiſhed by; the Infant's entring to the 
Inheritance, is not ſo in reality, and 
1s only in ſuſpence, to revive again in 
| Hh caſe 
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caſe the Son · ſhould happen to renounce 
the Inheritance; ſeeing this Caſe opens 
the way for the Vulgar Subſtitution. 
Thus this Rule ſeems to decide in ex- 
reſs terms a Queſtion which ſome In- 
rerpreters ſay is one of the molt diffi- 
cult, that is, whether the Subſt itution 
revives, va the —_— Who is _—_ 
the Age of Paberty, ing accepte 
the Sücceſſion, 55 hiſt relieved 
from the ſaid AR, and renoumces the 
Inheritance. And it ſeems likewiſe to 
decide another Queſtion which they 
propoſe concerning Pupillary Subſtitu- 
tion, Which is, Whether a Son under 
the Age of fourteen Yeats, to whom 
his Father had made a Pupillary Sub- 
ſtitution, having outlived his Father, 
and happening to die before he accept- 
ed the Succeſſion ; the ſame would go 
to the Subſtitute, or to the Heir at 
Law, or next of Kin of the ſaid infant 
Son; who would pretend that the Caſe 
of the Subſtitution had not happened, 
becauſe the Son having ſurvived the 
Father, he would be his Heir, ſus 
hyes, and have a Right to the Eſtate 
actually veſted in him, altho he was 1g- 
norant of his Right; and that by this 
means he would have excluded the 
Subſtitute, and tranſmitted the Inheri+ 
tance to his Heir. But ſince by the 
Rule explained in this Article, the 
Subſtitute ſucceeds, even not ithſtand- 
ing the Son's Entry to the Inheritance, 
when he is afterwards relieved from the 
ſaid Act, and renounces the Inheritance, 
and that by confequence the Subſtitute 
is not abſolutely excluded by the Son's 
Entry; ſo it may be ſaid, that neither 
is he excluded by the Son's ſurviving 
the Father, when the Son does not en- 
ter to the Inheritance, ſince that before 
he accepts the Inheritance, his Quality 
of Son and Heir at Law does not hin- 
der it from being uncertain whether he 
will be Teſtamentary Heir, or not, 
ſeeing he may renounce his Right; and 
that moreover, it is certain that when 
he does renounce, things will be in the 
ſume State and Condition as if he had 
never been Teſtamentary Heir, for the 
ſame Reaſon which makes the Heir or 
Executor, who accepts the Succeſſion 
only a long time after it has been open, 
to be nevertheleſs confidered as being 
eir or Executor from the motitenr 
that the Succeſſion Was open, as has 
been ſaid in its place a. From whence 


it follows, that the Rentinciation of the 
Infant, who is under the Age of Pu- 


4 Ste the fifteenth Article of the firſt Siftion of 


Heirs and Executors in general. 


berty, makes the Subſtitute who accepts 
the Succeſſion to be reputed Heir or 
Executor, in the ſame manner as if the 
Subſtitution had been open at the mo- 
ment of the Teſtator's Death. 

We ought likewife to examine here a 
third Queſtion Which is ſtarted by the 
ſame Interpreters, which is to know, 
if the Executor, to whom the Teſtator 
hath made a Vulgar Subſtitution, hap- 
pening to die whilſt he deliberates 
whether he will accept or not, will 
tranſmit the Right of deliberating to 
his Succeſſor, or if the Inheritance 
will go to the Subſtitute. Thoſe who 
will have the Subſtitution to take place, 
found their Opinion on this, That the 
Law which impowers the Perſon who 
deliberates to tranſmit his Right to his 
Succeſſor 6, is a new Law which ought 
not to be extended to the Caſe where 
there is a Subſtitute. But altho this bea 
new Law, yet it is a natural and juſt one; 
and the Teſtator did not intend that 
the Subſtitution ſhould deprive his Teſ- 
tamentary Heir of the Benefit of this 
Law, and take from him the Right of 
deliberating; for if his Intention had 
been ſuch, he ought to have explained 
it. Thus it would ſeem that the Teſta- 
mentary Heir dying while he was deli- 
berating, it could hot be faid that the 
Subſtitute were called to the Succeſſion 
in this Caſe. And it may be ſaid on 
the contrary, that when the Teſta- 
mentary Heir dies whilſt it is uncer- 
tain whether he would accept the Inhe- 
ritance, or not; this Uncertainty did 
not ſtrip him of the Succeſſion which 
he had à Right to take; but having on- 
ly ſuſpended his Right, and tranſmit- 
ted the Right of deliberating to his 
Succeſſor, when the Succeflor accepts 
the Inheritance, it is the ſame thing as 
if his Author had done it ; for it is on- 
ly from him that he derives his Right 
of ſucceeding. Thus, whether we 
conſider the Intention of the Teſtator, 
who did not deſign to hinder his Teſta- 
mentary Heir from tranſmitting his 
Right to his Heirs, or the Equity of 
the Law,. which gives unto Heirs the 
Right of deliberating; it would ſeem 
that the Heir who dies whilft he. is de- 
liberating onght to tranſmit his Right 
to his Heirs, who by conſequence 
ought to exclude the Subſtitute. From 


whence it will follow, that every 


Teſtamentary Heir who, having a 
a Subſtitute, thall die before he has 
known that he was inſtituted Heir, or 
G See the eighth Article of the tenth Section of 
Teftaments. . | | 
| - only 
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only without renouncing the Inheri- 
tance, altho he has done nothing which 
ſhews that he was deliberating whether 
he ſhould accept or refuſe, will tranſ- 
mit his Right to his Heirs, who con- 
ſequently will exclude the Subſtitute, 
provided only that the firſt Heir dies 
without renouncing the Inheritance. 
For the ſame Law of Juſtinian which 
enables every Teſtamentary Heir, even 
altho he be a Stranger to the Deceaſed, 
who dies whilſt he is deliberating, to 
tranſmit his Right to his Heirs, does 
likewiſe declare that every Heir who 
dies within the Year which was allow- 
ed for deliberating, ſhould be preſumed 
to have died whilſt he was delibera- 
ting c, although in reality he had no 
Thoughts of it : which would reduce 
the Caſes which make way for the Vul- 

Subſtitution totwo only ; one of the 

ath of the Perſon who is inſtituted 
Heir before that of the Teſtator ; and 
the other, the Renunciation of the In- 
heritance by the Perſon who is inſtitu- 
ted. And this would occaſion no great 
Inconvenience in a Matter that is not 
of a very frequent uſe, and eſpecially 
conſidering that this Rule hath nothing 
in it that can be ſaid to be odious or 
unjuſt. 

c V. I. 19. C. de jure delib, 
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Of Direct and Fiduciary Sub- 
ſtitutions. 


HE Subſtitutions of which we 
are to treat under this Title, 
dare but little known under this 
Name in the Roman Law, where the 
word Subſtitution ſignifies in its genuine 
and common Acceptation, as has been 
remarked in the Preamble of this Book, 
only the Vulgar and the Pupillary Sub- 
ſtitution. And as for the Subſtitutions 
treated of here, that is, thoſe which 
tranſmit the Goods from the firſt Suc- 
ceſſor, whether it be Executor or Le- 
gatary, to a ſecond who ſucceeds after 
the firſt, they were called Fiduciary 


Bequeſts, as has likewiſe been obſerved 
in the ſame place. | 


It is not neceſlary to repeat here 
what has been ſaid in the Preamble of 
this Book, concerning the Difference 


between all theſe ſeveral ſorts of Sub- 


ſtitutions, and conerning the Diſtinc- 
Vo I. II. 


tion that was made in the Roman Law 
between direct and imperative Terms, 
and Terms of Intreaty and Requeſt to 
the Teſtamentary Heir, as to what re- 
lates to theſe Subſtitutions or Fiducia- 
ry Bequeſis. We preſume that the Rea- 
er has not forgot the Remarks that 

have been made in the faid Preamble, 
and in the fourth Section of Teſtaments. 

And it remains only in relation to the 
Subject of this Diſtinction, that we 
ſhould give an Account why in this 


Title we have confounded theſe Terms 


of Dire& and Fiduciary Subſtitutions; 
which depends on the Remark that 
hath been made in the ſame Preamble, 
that according to our Uſage all Expreſ- 
ſions both dire& and others, are indif- 
terent for all ſorts of Subſtitutions, and 
that with reſpe& to theſe which are the 
Subject-matter of this Title, we call 
them indifferently either Fiduciary Be- 
queſts, or Fiduciary Subſtitutions, or 


Gradual Subſtitutions, or barely Sub- 


ſtitutions; and that when we mean to 
ſpeak of Vulgar and Pupillary Subſti- 
tutions, we diſtinguiſh them by theſe 
proper Names. So that in our Uſage, 
when we mention barely Subſtitutions, 
we mean thoſe which tranſmit the Goods 
from one Succeſſor to another; for the 
Uſe of theſe is much more frequent, and 
more known than that ot Vulgar and 
Pupillary Subſtitutions. And whether 
theſe Gradual or Fiduciary Subſtitutions 
be conceived in dire& Terms, as if the 
Teſtator ſubſtitutes ſuch a one, or in 
Terms of Bequeſt and Intreaty to his 
Teſtamentary Heir, or to a Legatee 
whom he has a mind to charge with it, 
they have the ſame Effect that was gi- 
ven by the Roman Law to Terms of 
Fiduciary Bequeſts, and of Prayer and 
Intreaty, in all ſorts of Teſtaments, 
and to direct Terms in the Teſtaments 
of Soldiers, who had the Privilege to 
make uſe of theſe Terms in ſubſtituting, 
as the Father had alſo in a Pupillary 
Subſtitution, when he ſubſtituted to his 
infant Son, who was under the Age of 
fourteen, and not emancipated from the 
Paternal Authority. So that theſe two 
Words of Dire& and Fiduciary Subſti- 
tutions have in France the ſame Senſe, 
and ſignify that ſort of Subſtitution 
which transfers from one Succeſſor to 
another the Goods which the Teſtator 
has made ſubje& to the Subſtitution, 
And we have had the more reaſon to 
uſe theſe two Expreſſions without diſ- 
tinction, becauſe under the Roman Law, 
as has been obſerved in the fourth 


Section of Teſtaments, the uſe of di- 
; H h 2 rect 
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rect Expreſſions, and of Expreſſions by 
way of Prayer and Intreaty, was con- 
founded, and this Difference aboliſhed 
for the Inſtitution of an Heir, and for 
Legacies and particular Fiduciary Be- 
queſts, by two different Laws, the one 
of the Emperor Conſtamine a, and the 
other of Juſtinianb ; which led naturally 
to the confounding in the ſame manner 
the Uſe of theſe different Expreſſions 
in the Subſtitutions of an Inheritance, 
or of a part of an Inheritance, and 
| _— in all ſorts of Diſpoſitions; 
lg there is nothing more true than 
what is added at the end of that 
Law of Juſtinian s, That Laws re- 
gard Things, and not Words: Nos enim 
non verbis, ſed ipfis rebus legem imponi- 
mus. 

Seeing a Teſtator may ſubſtitute ei- 
ther to all his Eſtate, or a part of it, 
or only to particular Things, ſuch as a 

Houſe, a Fiel, or other Tung we 
ſhall explain the Rules of theſe two 
ſorts of Sabſtitutions in the two firſt 
Sections of this Title, and in the third 
ſome Rules that are common to both 
the one and the other. / 

It is to be obſerved in relation to 
Gradual Subſtirutions, by which Eſtates 


are conveyed to many Perſons ſucceſ- 


ſively, that by the fifty ninth Article of 
the Ordinance of Orleans the Subſtitu- 
tions were reſtrained to two Degrees, 
excluſive of the Inſtitution of the firſt 
Heir or Executor; and the ſaid Ordi- 
nance having occaſioned many Law- 
Suits, on account of the preceding 
Subſtitutions which were to extend be- 
yond two Degrees, it was ordained by 
the fifty ſeventh Article of the Ordi- 
nance of Moulins, that the Subſtitutions 


which were prior to the Ordinance of 
Orleans might be extended to four De- 


grees, and that for the future they 
ſhould be limited to two Degrees. 
But this Ordinance is not obſerved in 
ſome Places, where they retain the 
Uſage of extending the Subſtitutions, 
even to four Degrees beſides the firſt 
Inſtitution. And this Uſage has, in all 
appearance, taken its Riſe from the 


hundred and fifty ninth Novel of Juſti- 


a Quoniam indignum eſt ob inanem obſeryatio- 
nem irritas fieri tabulas & judicia mortuorum ; pla- 
cuit ademptis his quorum imaginarius uſus eſt, in- 
ſtitutioni hæredis verborum non eſſe neceſſariam ob- 
ſervantiam: utrum imperativis & directis verbis 
fiat, aut inflexis. J. 15. C. de teſtam. | 

6 Omne verbum ſignificans teſtatoris legitimum 
ſenſum legare vel fideicommittere yolentis utile at- 
que validum eſt ; ſive directis verbis, quale eſt Ju- 
beo forte, ſive precariis, quale eſt rogo, volo, man- 
4, fideicommitto. l. 2, comm. de legat. 


Jas 


man, where, in a particular Caſe, he 
extends the Prohibition to alienate the 
Eſtate out of the Family to four Gene- 
rations, altho it is done in a dark am- 
biguous manner, ſo as that we cannot 
clearly colle& from, therice a general 
Rule which may reſtrain all Subſtitu- 
tions to four Degrees. Which may. be 
an Effect of the manner in which it is 
believed that this Novel has been com- 
poſed by Tribonian, the ſame which he 
made uſe of with reſpe& to other No- 
vels, of which an antient Greek Author 
ſays, That he fold them for Money 
to thoſe Who ſtood in need of them, 
and were willing and able to pay for 
them c- + | 

Beſides theſe Ordinances which have 
regulated the Degrees of Subſtitutions, 
that of the Month of January, 1629, 
has made three other Regulations in 
relation to this matter of Subſtitutions 
and Fiduciary Bequeſts. The firſt is 
by the hundred and twenty fourth Ar- 
ticle, that the ſaid Degrees ſhall be com- 
puted by the Number of Perſons, and 
not by the Stocks. The ſecond is by 
the hundred and twenty fifth Arti- 
cle, that Fiduciary Bequeſts ſhall. not 
take place in Moveables, except it be 
Jewels of a very great Value. And the 
third 1s, that they ſhall not take place 
in the Teſtaments of poor Country Peo- 
ple. But this Ordinagce has not been 
ſtrictly obſerved. And inthe Provinces 
which are governed by the written 
Law, all Perſons without diſtin&ion 
make Subſtitutions of all their Goods. 
And as to the Number of Degrees, we 
ſee that even in the Places where they 
have retained the Uſe of ſubſtituting 
even to four Degrees, yet the ſaid Num- 
ber of Degrees is extended in ſuch a 
manner, that they are computed not ac- 
cording to the Number of Perſons, but 
according to the Stocks. Thus ſeveral 
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dN averey. That is to ſay, That Juſtianian in com- 
2 his Conſtitutions, which are called Novels, 
rook the Advice and Aſſiſtance of Tribonian : Thas 
famous Tribonian, ſo well known by his Cunning 
and Dexterity, and by his Avarice z who in com- 
poſing theſe new Conſtitutions, took Money from 
thoſe whoſe Intereſts gave the occaſion for making 
= ſaid Laws ; and he OT them, and altered 
them as they had a mind, making uſe of Expre/- 
ſions that were dark, difficult, and babble 
as were capable of ſeveral Meanings. Harmeno- 


polus, lib. 1. tit. 1, 10. 
| | Bor- 


27 Direct Subſtitutions. Tit. 3. Sect. I. 


Brothers ſubſtituted to one another, 
make but one Degree; whereas, by 
that Ordinance, each Subſtitute was 
to be reckoned one Degree: And this 
likewiſe is the Rule in all other Places. 
For the Degrees of Subſtitutions are 
nothing elſe but the Places of the Per- 
ſons ſubſtitured, who ſucceed one after 
another. Thus, a ſecond Son being ſub- 
ſtituted to his eldeſt Brother, and hap- 
pening to ſucceed to him in the Fiduci- 
ary Bequeſt, makes the firſt Degree in 
the ſaid Fiduciary Bequelt ; and the third 
Brother, who ſhall ſucceed to the ſe- 
cond, will make the ſecond Degree 
therein. And altho it be true, that 
theſe Brothers are among themſelves in 
the ſame Degree of Generation, yet 
there is this Difference between the 
Computation of Degrees in Subſtitu- 
tions, and that of Degrees in Genera- 
tions, that in theſe the Number of 
Children who are deſcended from one 
and the ſame Father, is no Obltacle to 
their being all of them in the ſame De- 
gree of Generation: And theſe De- 
grees are not multiplied but by divers 
Generations from Father to Son, which 
deſcend from one to the other by ſeve- 
ral Degrees. But in Fiduciary Bequeſts 
the Perſons ſubſtituted coming only one 


after the other, each in his reſpective 
Order, every one of them makes his own 


Degree independently of the Degree of 
Generation which the Perſons ſubſti- 


tuted may be in among themſelves ; and 


there cannot be two of them in the ſame 
Degree except in the Caſe where ſeve- 
ral Subſtitutes are called jointly to ſuc- 
ceed together to the fiduciary Bequeſt 
at the ſame time; as if ſeveral Children 
were ſubſtituted together to their Fa- 
ther, that they might ſhare among them 
the fiduciary Bequeſt after his Death. 
For as they ſucceeded all together at the 
ſame Inftant, there would be in reſpect 
of them all only one Change from their 
Father to them; which would make on- 
ly one Degree, which they would make 
up all of them together. 

Beſides this Regulation which has ſet 
bounds to the Degrees of Subſtitutions, 
in order to put a ſtop to the Inconve- 
niencies which attend the Liberty of 
ſubſtituting without reſtriction, the Or- 
dinances have made another Regulation 
which is of no leſs Importance; which 
directs that all Diſpoſitions, whether 
they be ſuch as are to have their effect 
in the Life-time of thoſe who make 
them, or after their Death which con- 
tain fiduciary Bequeſts or Subſtitutions, 
ſhall be publiſhed and enrolled, to the 


end that Perſons who have any thing to 
tranſact with the Poſſeſſors of the Goods 
which are ſubſtituted, and others who 
have an Intereſt therein, may not be im- 
poſed upon d. 

We may add as a laſt Remark, that 
in our Language the Word Subſtitute is 
indifterently made uſe of, either to ſig- 
nify that one Perſon is ſubſtituted to a- 
nother, or that an Eſtate is ſubje& to a 
Subſtitution. Thus we ſay that a Teſ- 
tator has ſubſtituted ſuch a one to his 
Executor, or to a Legatary. And we 
ſay likewiſe that he has ſubſtituted or 
entailed ſuch an Eſtate, ſuch a Land. 


d The Edict of the Month of May 1553, Ordi- 
nance of Moulins, Article 53. 


r 
Of Subſtitutions or Fiduciary Bequeſts 


of an Inheritance, or à part of ont. 


The CONTENTS. 
1. Definition of Subſtitutions or Fiduciary 


Bequeſts. 

2. Who may ſubſtitnte. 

3. Divers Ways of ſubſtituting to an Inhe- 
ritance, or a part of one. 

4. The Subſtitution is limited to the Goods 

uhich the Teſtator leaves. 

5. The Executor who is charged with a 
Subſtitution may retain a fourth Part of 
what was left him. . 

6. The Fruits of the Goods which are ſub- 
ſtituted remain to the Executor, if the 
Teſtator does not otherwiſe diſpoſe 5 them. 

7. The Executor who is charged to reſtore 
all that he has had of the Gooas of the 
Deceaſed, ought to reſtore that which he 
has received either as a Legacy or 6ther- 

- wiſe out of the Tuheritauce. 

8. The Subſtitution may be either to a certain 
time, or upon condition. 

9. The Executor ought to reſtore the Fruits 
of the fiduciary Bequeſt from the time of 
his Delay, and is al o liable to Caſts and 
Damages if there be ground for ſuch a 
Demand. 

10. If the Executor is not in delay, he is not 
bound to make Reſtitution of the Fruits. 

11. What Care the Executor ought to 
take of the Goods that are ſubſtituted. 

12. The Executor recovers the Expences he 
has laid out onthe fiduciary Bequeſt. 

13. If a Father who is charged with a fidu- 
ciary Bequeſt for his Children diſſipates the 
Effecis, they may be taken out of his hands. 

14. Puniſhment of the Executor who detains 
the Goods of the Fiduciary Bequeſt. 

15. The 


237 


—_ . 1 . * 2 — — 4 - ; - 
* 8 - - n 2 — 8 * Ju . — 
2 5 I — m6 NE" - n — r A 2 2 2 SIPs = - a 
* — a” — 2 4 - — Ges 
& —_—= 1 " * > 5 


238 The CIVIL LAW, Sc. Boox V. 


15. The Charges paſs with the Goods to the 


Subſtitute. | 
16. Children charged with a Fiduciary 
Bequeſt, retain their Legitime or Childs 


17. The Wife's Fointure, as alſo a Mo- 


man's Marriage Portion, are taken out of 


the ſubſtituted Goods. 

18, He who is ſubſtituted to the Portion 0 
one of two Perſons who ſhall die laſt, 
ſucceeds to neither of them, if they both die 
together. 

19. A Child born to a Son who is charged 
with a Subſtitution makes the Subſtitution 
to ceaſe, 

20. The Executor ought to make an Inven- 
tary, and to give Security, if it be ne- 
ceſſary, for the Preſervation of the Fidu- 
ciary Bequeſt. 

21. Even the Father and Mother are ob- 
liged to give Security in two Caſes for the 
Fiduciary Bequeſt. 


I. 


1. Defini- Subſtitution or Fiduciary Bequeſt 
24 is a Diſpoſition which tranſmits 
* a Succeſſion, or a part of one, or cer- 
dun tain Goods, from the Perſon of the Ex- 
Bequeſs, ecutor or Legatee, to another Succeſ- 

ſor a, aſter the time regulated by the 


Teſtament 5. 
4 Ut eam hæreditatem ali reſtituat. $. 2. iſt. de 


think fit to charge there with; leaving 
the others free to them d. And he may 
likewiſe either ſubſtitute his Executors 
one to another; or ſubſtitute only to 
one of them, either one of his Coexe- 
cutors or other Perſons ; or charge one 
of his Executors to reſtore the Fiducia- 
ry Bequeſt to ſuch of the Coexecutors 
as the ſaid Executor ſhould think fit to 
make choice of : and the Liberty of this 
Choice which the ſaid Executor will 
have, will be no ways contrary to the 
Neceſſity he will be under of reſtoring 
the ſaid Fiduciary Bequeſt to ſome 0- 
ther Perſon e. But the Effect of this 
Liberty will be either to reſtore it to 
the Coexecutor whom he ſhall have 
made choice of, if he makes any choice, 
or to leave it to all the Coexecutors 
jointly, if he chuſes none of them 
ſingly A 

Nihil autem intereſt utrum aliquis ex aſſe heres 
inſtitutus, aut totam hæreditatem, aut pro parte re- 
ſtituere rogatur. 5. 8. inſt. de fideic. har. 

e Cum quidam, pluribus hæredibus inſtitutis, u- 
nius fideicommiſiſſet, wt, cum moreretur uni ex co- 
heredibus cui ipſe vellet, reſlitueret eam partem he- 
redicatis, que ad eum perveniſſes ; veriſſimum eſt, 
utile eſſe Launen. Nec enim in arbitrio 
ejus, qui rogatus eſt, poſitum eſt an omnino velit 
reſtituere ; ſed cui potius reſtituat. Plurimum enim 
intereſt, utrum in te ejus quem teſtator obligari 


| cogitat, faciat, fi velit dare, an poſt neceſſitatem 


dandi, ſolius diftribuendi liberum arbitriur” conce- 


fideic, hered. Poteſt autem quiſque & de parte reſti- dat: 1. 7. $ 1. F de reb. dub. 


See the rwelfth Article of the ſecond Section of 


6. T 
Fruit 
the G 
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ſubſti 


re mai 


tuenda hæredem rogare, d. 5. Poteſt quis etiam Legacies 
IV. 


ſingulas res per fideicommiſſum relinquere. inſt. de 
ſong. reb. per fideic. rel. | 
In all the Caſes where an Executor is 4. 1 
Sub ſtitu · 


b i Titi, cum primum poteris here- 

at bn hons eam Clio Seio —— reſti- , 

tuas, d. f. Poſt quinquennium. I. 16. $. 7. f a4 charged with a Subſtitution, he cannot be „ 

Senat. Conſ. Trebell. Cum moreretur. & 78. $- 9 obliged to give more than he receives g. mired co 

, | And if, for example, a Teſtator had re- the Good: 
II. eſted his Executor to inſtitute by his 277 the 


the E 
cutor, 
the J. 
tor doe 
not ot. 
w 5 d, 
þoje 

hg 


| 1 
2. Who The Liberty of ſubſtituting is the eſtament another Perſon for his Exe- . 


may ſulili· ſame with that of inſtituting Execu- 
— tors, and bequeathing Legacies : and 
whoever can name Executors or Lega- 
taries, may alſo ſubſtitute to them o- 
ther Perſons to take one after another-the 
Goods which he ſhall have appropria- 
to them c. 
c The ſame Capacity is required for every Diſ- 


oſition that may be made by a Teftament, as for 
2 a Teſtament. See the ſecond Section of 


Teſtaments. 
| HI. 


3. Divers Whether there be only one Executor 
ways of inſtituted, or whether there be many, 
Jubf i", the Teſtator may ſubſtitute either to 
por ors n the whole Inheritance, or a part of it. 
tance, or And if there be ſeveral Executors, he 
a part of may reſtrain the Subſtitution to the Por- 


gp tions of ſome of them whom he ſhall 


cutor ; this *r would be re- 
ſtrained to the Goods of the ſaid Teſ- 
tator. And altho his Executor ſhould 
accept of the Executorſhip, yet he 
would be at liberty to diſpoſe of his 
own proper Goods h. For otherwiſe 


this Teſtator would ſell his Kindneſs 


for more than the Worth of what he 
had given. | 


g Placet non e rogari reſtituere, 
m quantum LI J. . in f. f. 
the 
Ex facto tractatum eſt, an per ſideicommiſſum 
rogari quis poſſit, ut aliquem haredem faciat. Et Se- 
natus cenſuit: rogari qui quem, ut aliquem hæ- 
redem faciat, non poſſe. Verum videri per hoc ro 
gaſſe, ut hæreditatem ſuam ei reſtituat : id eſt, quid- 
ex hzreditate ſua conſecutus eſt, ut ei reftitue- 
ret, l. 17, , ad Senat. Trebell. d. l. 114. 5. 6. F. 
de leg. 1. See the following Article. 


V. 


"ad of dhe 


7. The 
Executor 
who is 
charged to 
7 eſtorę all 
that he bas 


Direct Subſtitution. Tit. 2. Sed, 1. 


V. 
5. The He who is inſtituted Executor, and 
bre“ charged with a Subſtitution, whether 
d it be. of the whole Inheritance, if he 
withs is ſole Executor, or of the Portion 


$ubſtirn- thereof which is left him by the Teſta- 


— * —_ if he is wy 8 A rhe 
Dot y cannot engage a * 
A tution to reſtore more than what is leſt 
was left him by the Teſtator; but he cannot e- 
him, yen be obliged to reftore the whole. 
And as the Executor who is charged 
with a Legacy may retain a fourth part 
of the Inheritance for the Faleidian 
Portion; ſo the Executor charged with 
a Subſtitution may retain a fourth part 
of the Inheritance, if he is univerſal 
Heir or Executor, or a fourth part of 
his Portion if he is only Heir or Execu- 
tor for a part : and it is this fourth part 
which is called the Trebellianick Por- 
tion 1; of which we ſhall treat under 

the following Title. 


i See the fourth Title. 
VI. 


6. The The Executor who 1s charged with a 


Fruits of Subſtitut ion which would oblige him to 
reſtore to the Subſtitute all the Profit 


the Goods 
which are 


ſubfirures he had made by the Goods of the 
remain to Teſtator, would not be bound to re- 
the Exe. ſtore the Fruits of the Inheritance which 
ay he had reaped until the time that the 
tr de: Subſtitution was to take place. For 
x«t other. theſe Fruits were only a Revenue ari- 
wiſe diſs ſing from the Inheritance, which was 
phe of his until the Caſe of the Subſtitution 
ſhould happen. Thus theſe Fruits ha- 
ving accrued to him, they ought to re- 
main his, unleſs the Teſtator had 0- 
therwiſe diſpoſed of them J. | 
In fideicommiſſaria hæreditatis reſtitutione con- 
ſtat non venire fruftus, niſi ex quo mora facta eſt, 
aut cum quis ſpecialiter fuerit * & fructus reſti- 
tuere. J. 18. F. ad Senat. Trebell. 
Quoties quis hæreditatem reſtituere, id vi- 
detur rogatus reddere quod fuit hæreditatis ; fruftus 


autem non bereditati, ſed ipſis rebus accepto fe. 


runtur. d. I. 5. 2. 
Heredes mei quidquid ad eos ex hereditate bo- 


niſve meis per venerit id omne poſt mortem ſuam re- 
ſtituant patria mea Calonia Bene ventanorum. Ni- 
hil de fructibus pendente conditione perceptis peti- 
wm videri conſtitit. I. 537. «0d. See the following 
Article, and the fourth Title. V. I. 32. ed. 


VII. 
/- The If in the Caſe of the preceding Ar- 
. ticle the Executor had received not on- 


charged to ly that which belonged to him as Exe- 
7:ore al cutor, but allo ſame Legacy whach his 


2 % \Coexccuror kad been charged to pay 


tute were called only in caſe that he 


and that the Perſon in whoſe favour the % Eid 


239 
him, or ſome Advantage which was Goods of 
left him by a Diſpoſition of the Teſta- wo 2 | 
tor over and above what his Coexecu- —— * 3 
rors had ; theſe forts of Advantages reſtore that 
would be comprehended in the Subſti- which he 
tution, which is conceived in ſuch Terms H 
as would oblige the Executor to reſtore |, % = 
all that he had received of the Goods 7egacy or 
of the Teſtator, unleſs his Diſpoſi- otherwiſe, 
tion could be interpreted in another o of the 


Senſe m. | Inheri- 
tance. 


m Cum virum prudentiſſimum Papinianum re- 
* non ignoremus, etiam legata hujuſmodi 

eicommiſſo contineri, id eſt, ubi hæres rogatus 
kuerit, quid quid ex hereditate ad eum pervenerit, 
poſt mor tem reſtituere : animadvertimus etiam præ- 
ceptionis compendium teſtatoris verbis comprehen- 
ſum eſſe. Sane, quoniam in fideicommiſſis volun- 
tas magis quam verba plerymque intuenda eſt, fi 
quas pro rei yeritate præterea probationes habes ad 
commendandam hanc patris voluntatem, quam fuiſſe 
adſeveras, apud præſidem Provinciæ experiri non 
vetaris. J. 16, C. de fideic. 


VIII. 


The Teſtator may not only charge 8. The 
his Executor to reſtore the Inheritance Stirn- 
to another Perſon at the time of the 2 
Death of the ſaid Executor, but like- 20 a certain 
wiſe to reſtore it after a certain time, time, or up- 
as at che time when the Subſtitute ſhajl 97 ci 
be of full Age. And one may alſo ſubC- 


ſtitute upon condition, as if the Subſt i- 


ſhould have Children . 


n Liberum eſt vel pure, vel ſub conditione relin- 
quere fideicommiſſum, vel ex certo die. $. 2. in f. 
inſt, de fideic. hered, See the Texts cited on the 
fiſt Article under the Letter b. 


IX. 


If the Executor who is charged with g, Th: 
a Fiduciary Bequeſt, delays to make re- Executer 
ſtitution thereof after the Time or ,t to 


Gaſe of the Subſtitution is come to paſs, en : 1 


Subſtitution was made has made a le- ciary Be- | 
gal demand thereof, he will be accoun- 4% from 1 
table for all the Fruits, the Revenues '%* *** 

and Intereſt, from the time of the De- - . 

mand, or even from the time that the alſo liable 

Subſtitution was to take place, if he had # Coſts 

knaviſhly detained the Goods which 4 Pa. 

were to have been delivered by virtue of . 4 

the Subſtitution, as if he had concealed ground for 

the Teſtament. And he would be lia- ſuch a De- 

ble alſo in this Caſe for Coſts and Da- Hand. 


mages to the Perſon to whom the Goods 


were to be reſtored, if there were any 
room for ſuch a Demand vo. 

o Is qui fideicommiſſum debet, poſt moram 
— — ſed etiam omne damaum — 
fectus eſt fideicommiſſar ius, preſtare cogitur, 1, 26. 
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F. de legat. 3. See the following Article. See the ſervi deceſſerint, vel aliæ res peri int, placet, non 
fourteenth Article. 45 cogi eum reddere quod non Ay culpz plane red - 
When a Party is condemned to pay Intereſt, or dere rationem, ſed ejus qua dolo proxima eſt, J. 22. 
to make reſtitution of the Fruits, the ſame is in F. 3. ff. ad Senat. Trebell, © 

Place of Damages ; and by our Ulage no other Da- Cum hæreditas ex cauſa fideicommiſſi in tempus 
mages are adjudged except in particular Caſes where reſtituenda eſt: non idcirco nominum periculum ad 
there is notorious Knavery, or that they be due by hæredem pertinebit, quod hares a quibuſdam pecu- 
the nature of the * as to which the niam exegerit. J. 5 fl. H. 1. cod. l. 108. f. 1 2. F. de 
Reader may conſult the Preamble of the Title of leg. 1, See the ſecond Article of che tenth Section 


intereſt, and of Cofts and Damages. of Legacies. - | 
| | It is neceſſary ta remark upon this Article, and 
upon the ſecond Article of the tenth Section of Le- 
: gacies, the Difference between an Executor charged 
10, If If the Subſtitute to whom the Goods wich a Legacy, and him who is charged with an 


the Execu- ere to be reſtored, knowing nothing of 
for e“ his Right, had neglected ro demand them 
27 „„ of the Executor who was charged to re- 
bound ro ſtore them, and had ſuffered him to enjoy 
make reſti- them beyond the time at which the Re- 
tution of fjtution ought to have been made; the 


80s N. ſaid Executor would not be bound to 


univerſal Subſtitution of an Inheritance, or of pars 
of an Inheritance, in that the Engagement of this 
laſt having a larger Extent, and his own Intereff 
being concerned therein, it would ſeem that he were 
not bound 10 tale the ſame care as the Executor who 
is charged only with one thing, for a leſs time, and 
where the Intereſt of another Perſon is concerned, 
which he ought leſs to negleft than his own. | 


reſtore the Fruits which he had reaped | XII 

during that time. For beſides that he | * 

might look upon the ſaid Goods as his The Executor who reſtores the Inhe- 12. 7 
own until the Perſon for whom he held ritance to the Perſon who is ſubſtituted 3 
them in truſt had nl 4770 him of them, to him, may not only retain the fourth 10 Er. 
he might either doubt of the Validity Part of it for the Trebellianick Portion, pence: he 
of the Subſtitution, or not know that but all the Expences he has been at on % 14 


the ſame was open, or preſume that the account of the Inheritance . Fauciur be 


Perſon who 3 44 . * the r Si quem ſumptum fecit hares in res hzredita- Be que . 
Goods was willing that he ſhould enjoy rias, detrahet, JI. 22. f. 3. 4d Senat. Trebell, See 


them p. the ninth Article of the tenth Section of Legacies. 
5 ci hæres poſt multum temporis reſtituat, cum | 
præſenti die gdktcommiſſum ſit, deducta uarta reſti- XIII. 


euet. Frudtus enim qui percepri ſunt, negligentia pe- If à Father had been charged to 13. / « 


tentis, non judicio defuncti percepti videntur. I. 22. ö 
5. 2. F. ad Senatuscon ſ. Trebell, reſtore to his Son an Inheritance, Father 


] 4 -  Altho this Text relates to another Rule explained and that he had ſquander'd away ure of 4 
| 1 in the fourth Article of the ſecond Section of the and diſſipated the Effects thereof. or“ 
I Trebellianick Portion, yet it implies that which is ommited other Frauds: h eh , b with a f. 
5 explained in this Article, and it is 4 Conſequence Son. rauds, he might be duciaryBr 
| 4 thereof which it is eaſy to compr. hend. it may obliged to reſtore the ſaid Effects to queſt fo 
3 be ſaid with reſpect to this Article, that this Exe. his Son, altho he were ſtill under his “ — 
Ig | e 6.9 Nc e — eee Father's ſuriſdiction, and altho the Fi- oy 1 
the Fruits with much more reaſon than the kxecu- - 7. 
8 tor who is charged with a Legacy. See the third duciary Bequeſt were upon that condi Effetts, 


tion that it ſhould not take place till af- -ein 
ter the Son were emancipated, or at e 
ſome other Term. And if this Son %“ 


1 Article of the eighth Section of Legacies, and the 
Remark that is there made on it. 


Ae 3 4. 
| XII. Foy | ſhould happen to be in his Minority, the 438 
Ki I. ba The Executor who is charged with a Adminiſtration of the Goods would be 
4 care the Subſtitution or Fiduciary Bequeſt of committed in the mean while to a Cu- 
1 Erecutor the Inheritance is bound to take care rator. For as it would be neither juſt = 
[7 he % of it, but the Care which he is obliged nor decent to oblige the Father to give paſ 
it tale of the |? | 35 Security for the fiduciary Bequeſt, ſ. 
0 | Goods thas to take is only ſuch as that there be no Y tor the nduciary Bequeit, 10 on the 
are ſabſti- room to charge him with any Fault or the other hand it would be equitable to 2 
; C 


Futed. . Negligence that may border upon Kna- Prevent the Loſs of the Goods by the 
very. And the Diligence which he only means that would be poſſible, that 
may have uſed in ſome Affairs would is, by taking them out of his hands. 


not render him the more obnoxious, 
altho he had failed to uſe the ſame Di- 
ligence in other Affairs of the like na- 
ture. Thus, for example, if he had ga- 
thered in ſome Debts of the Inheri- 
tance, that would not make him an- 

ſwerable for other Debts 7. 
4 Si quis rogetur reſtituere Sy & yel 


But if the Father had not whereupon 
to ſubſiſt otherwiſe, a Maintenance 
would be allotted him out of the Goods 
which he held in truſt for his Son 5. 


Imperator Hadrianus, cum Vivius Cerealis filio 
ſuo Vivio Simonidi, fi in poteſtate ſua eſſe deſiiſſet, 
hzreditatem reſtituere rogatus eſſet, ac multa in 
fraudem fideicommiſſi fieri probaretur, reſtitui hæ- 
reditatem filio juſſit, ita ne quid in ea pecunia, yy 

iu 


„ 


Of Direct Subſtitutions, Tit. 3. Sect. I. 


diu filius ejus viveret, juris haberet. Nam quia 
cautiones non poterant interponi conſervata patria 

eſtate, damnum conditionis propter fraudem in- 
flixit. Poſt decreti autem auctoritatem, in ea hæ- 
reditate filio militi comparari debuit, fi res a poſſeſ- 
ſoribus peti, vel etiam cum debitoribus agi oporte- 
ret. Sed paternæ reverentiæ congruum egenti 
forte patri, officio judicis, ex acceſſionibus heredi- 
tariis emolumentum præſtari. J. 50. ff. ad Senat. 
Trebell, See the twentieth and twenty firſt Articles. 


XIV. 


If after ah Executor, who is charged 
"x. With an Inheritance in truſt, has reſto- 
4. — who red it, other Goods belonging to the 
detains the Inheritance be diſcovered which he had 
Goods of fraudulently kept back, he would be 
the Fids* bound to reſtore them together with 
= the Fruits or other Revenues of the 
% fame, and likewiſe would be liable to 
Coſts and Damages if there were room 
for any ſuch Demand, But if the Re- 
ſtitution had been made by virtue of 
a Tranſaction or other Agreement exe- 
cuted fairly and honeſtly, which had 
. diſcharged him in ſuch a manner from 
all After-reckoning, as that the Goods 
which were not reſtored ought to be 
comprehended therein, he would retain 
them t. 


# Hzres ejus, qui poſt mortem ſuam rogatus erat 
n univerſam hæreditatem reſtituere, minimam quanti- 


14. Pu- 
niſhment 


tatem, quam ſolam in bonis fuiſſe dicebat, his qui- 


bus fideicommiſſum debebatur, reſtituit. Poſtea re- 
p_ inſtrumentis, apparuit quadruplo amplius in 
© hereditate fuiſſe. Quæſitum 15 an in reliquum fi- 
deicommiſſi nomine conveniri poſſit? Reſpondit, 
ſecundum ea quæ proponerentur, ſi non tranſactum 
eſſet, poſſe. 1, 78. 5. ult. f. ad Senat. Trebell. 

It is neceſſary to remark on this Article, as to 
what relates to Damages, the Difference between 
the Executor who is guilty of delay, of which 
mention has been made in the ninth Article, and 
the Executor who detains the Goods of the fiducia- 
ry Bequeſt. For there is much more reaſon to con- 
demn this laſt in Damages, See the ninth Article, 
and the Remark that is there made on it, | 


XV. 


After the Executor who 1s char- 
ged with a fiduciary Bequeſt of an In- 
% with heritance has made reſtitution of it, 
OR. as all the Goods and all the Rights be- 
fitzre, longing to the ſaid Inheritance paſs to 

the Perſon for whoſe Behoof the fidu- 


ciary Bequeſt was made, fo he ought 
alſo to bear the Charges of the Inheri- 
tance, and to warrant the Executor 
who has reſtored the Inheritance to him 
againſt all the Charges thereof u. 


1 Placet, ut actiones quæ in hæredem bæredi- 
buſque dari ſolent, eas neque in eos, ** his dari 
qui fidei ſuæ commiſſum, ſicuti rogati eſſent, reſti- 
tuiſſent: ſed his, & in eos quibus ex teſtamento fi- 
deicommiſſum reſtitutum fuiſſet. J. I. $» 2. fe ad 
Senat. Trebell. 


Vo L. IL 


15. The 
Charges 
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If a Father or other Aſcendant ha- 16. Chil- 
ving inſtituted one of his Sons for his 8 _ 
Executor, had charged him with a fi- ; 75g 
duciary Bequeſt, of the whole Inheri- Pegaeſ, 
tance, or a part of it, or of ſome Goods, retaintheir 
this Diſpoſition would not diminiſh £9 
the Legitime or filial Portion due to vary ry 
the ſaid Child, and he would retain it. 
For Children cannot be deprived of 

their Legitime, and they qught to have 

the ſame free of all Charges, as has been 


ſaid in its place x. 


* Si quis de cætero reſtitutionem fecerit ſuarum 
rerum, primum quidem ſervat filio legitimam par- 
tem. Nov. 39. c. 1. 1.32, C. de inoſf. teſtam. See 
the Title of the Legitime. 


J Beſides the Legitime or filial Por- 
tion which Children who are charged 
with Subſtitutions or Fiduciary Be- 
queſts may retain, it has paſſed into 
a Cuſtom that they may moreover re- 
tain the Trebellianick fourth part, of 
which we have already made mention, 
and which we ſhall explain in the laſt 
Title. Thus, for example, an only 
Son charged with a fiduciary Bequelt 
will have for his Legitime or Filial Por- 
tion the third part of the Goods, and 
for his Trebellianick Portion the fourth 
part of the two other thirds which he 
is obliged ti reſtore; which makes in 
all the half of the whole, and hath gi- 
ven occaſion to the common Say ing, 
that the Son hath the Deduction of 
two fourth Parts, altho this Deduction 
does not always amount to a Half, and 
that it ought to vary according as 
the number of Children varies the Quo- 
ta of their Legitimes or filial Por- 
tions, purſuant to the Rules explain'd 
in the Title of the Legitime or Filial 
Portion. | 

Moſt Authors agree, that this Uſage | 
is taken from the Canon Law in the | 
16th Chapter de Teſtamentis, becauſe that 
Decretal affirms a Sentence of a Judge 
who had decreed this double Deduction 
of the Legitime and alſo of the Tre- 
bellianick Portion. And ſome have 
pretended that theſe two Deductions 
may be founded on Conſequences drawn 
from ſome of the Roman Laws: but 
there is not one of them on which this 
Deduction can be founded; nay, on 
the contrary, the moſt able Interpreters. 
look upon this double Deduction to bg , 
an Error. But altho it be an Error a- 
gainſt the Roman Law, yet it is noways 
an Error againſt Equity, nor againſt the 

Ii | . Law 
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The CIVIL LAW, S. Boox V. 


Law of Nature, which appropriates to 
Children the Goods of their Fathers. 


And it is on the contrary a Rule which, 


ſeeing it renders the Condition of the 
Children more advantageous than it was 
under the Roman Law, altho only in the 
Caſes where they are burdened with 
Subſtitutions or Fiduciary Bequeſts, 
ought to be received as favourably in the 
Provinces which are governed by the 
written Law, as is in the Provinces 
which are governed by their Cuſtoms, 
that Cuſtom which appropriates the 
greateſt part of Eſtates to the Heirs of 
Blood, and even to collateral Relations 
of the remoteſt degree, to whom it 
gives much more than the Roman Law 
gives to Children, and ſo as no Diſpo- 
{lition made in conſideration of Death 
can leſſen the ſame. And likewiſe this 
double Deduction has been accounted 
ſo equitable in itſelf, that it has been 
received every where. 

It is in all probability becauſe of theſe 
Conſiderations that ſome Interpreters 
have been of opinion, that this double 
Deduction ought to be extended to Le- 

aciesas well as to Fiduciary Bequeſts, 
and that Children overcharged with 
Legacies ought to have in the firſt place 
their Legitime or Child's Part, and 
next the Falcidian Portion of the Sur- 
plus, which would certainly be as equi- 
table in this Caſe as in the others. And 
there would likewiſe be much more 
reaſon for granting to Children over- 
charged with Legacies, the Deduction 
of the Falcidian Portion over and a- 
bove their Legitime or Child's Part, 
than for granting them the Deduction 
of the Trebellianick Portion in the caſe 
of Subſtitutions ; becauſe Children are 
not commonly charged with Subſtitu- 
tions, unleſs it be in favour of their own 
Children, or of the Deſcendants of the 
Perſon who has made the Subſtitution ; 
whereas Legacies may be in favour of 0- 
ther Perſons than thoſe of the Family : 
and becauſe the Executor who 1s char- 
ged with Fiduciary Bequeſts has the uſe 
and Profits'of the Goods until the time 
of the Reſtitution comes; but the Ex- 
ecutor who is charged with the Lega- 
cy is ſtripped of it from the time that 
the Succeſhon is open. But other Au- 
thors have on the contrary been of opi- 
nion, that this Rule of the two De- 
ductions, which they ſay has been eſta- 
bliſhed only by an Error, ought not to 
be drawn to Conſequences beyond the 
antient Rules. And this laſt Opinion 
has prevailed over the other; and there- 
fore they have only extended in ſome 


Places the double Deduction of the Le- 
gitime, and of the Trebellianick Por- 
tion, in favour of Aſcendants who are 
charged with Fiduciary Bequeſts by 
their Deſcendants. 


XVII. 


If the Legitime or Child's Part of a 17. The 
Son who is charged with a Subſtitution ##*'s 


is not ſufficient to ſettle a Jointure on 
his Wife proportionable to what ſhe 


brought with her in Marriage, and to Marriaze- 
anſwer the other Rights and Claims Portion, 
which ſhe may be entitled to by virtue of , « ak 


her Marriage, the other Goods that are 
ſubſtituted would be ſubject to the ſame, 
and ſo much wonld be taken from them 
as ſhould be found neceſſary to make up 
the Deficiency in the Legitime or Child's 
Part for theſe Purpoſes. For Fathers 
and other Aſcendants, who charge their 
Children and other Deſcendants with 
Subſtitutions or Fiduciary Bequeſts, do 
not mean thereby to reſtrain them in 
their Conduct, and to hinder them from 
marrying. Thus the Goods which they 
leave them are firſt appropriaced to the 
Jointures, and other Rights of their 
Wives, according as the Ouality of the 
Perſons may demand. And if it were 
a Daughter charged with a Fiduciary 
Bequeſt, ſhe would in like manner re- 
tain out of the ſubſtituted Goods, that 
which would be neceſſary for her Mar- 
riage-Portion, ſuitable to her Quality, 
if her Legitime or Child's Part were 
not ſufficient for it y. 


2 Cum proponeretur quidam filiam ſuam hæredem 
inſtituiſſe, & rogaſſe eam, ut, ſi ſine liberis deceſſiſſet, 
hereditatemTitio reſtitueret, eaque dotem marito de- 
diſſe certæ quantitatis, mox decedens ſine liberis, hæ- 
redem inſtituiſſe maritum ſuum ; & quæreretur an 
dos detrahi poſſet: dixi non poſſe dici in everſio- 
nem fideicommiſſi factum, quod & mulieris pudici- 
tiæ, & patris voto congruebat. Quare dicendum 
eſt, dotem decedere, ac fi, quod ſuperfuiſſet roga- 
ta eſſet reſtituere. l. 22. f. 4. ff. ad Senat. Trebell. 

Si quis de cætero reſtitutionem fecerit ſuarum re- 
rum, primum quidem ſervet filio legitimam partem. 
Deinde ex reliqua ſubſtantiæ parte, fi non 
ſuffecerit legitima pars ad dotis aut ante nuptias dos 
nationis oblationem honeſte, & ſecundum perſona- 
rum qualitatem & merita, excipere etiam hoc ad te- 
ſtitutionem, ſecundum quod adjectum legitimæ parti 
dotem aut ante nuptialem facit donationem. San- 
cimus enim ſecundum hunc modum excipi modis 
omnibus ad reſtitutionem nuptialia documenta, & 
ſuper his factas alienationes, aut hypothecas: & 
vel ſi gravata ſit perſona aut viri aut mulieris reſtitu- 
tione tali, liceat ei etiam nuncupatam ante nuptia- 
lem ſeu propter nuptias donationem auferre, nihil 
quantum in illis rebus reſtitutione valente. Et ſi 
mulier reſtitutione gravetur, non impedimentum 
ad dotis oblationem fieri. Ea enim que communi» 
ter omnibus proſunt, tis que ſpecialiter quubuſdam 
utilia ſunt preponimus. Sitque hoc nuptialibus do- 
nationibus, & harum exactionibus privilegium. 
Nov. 39. 6. 1. : 


J We 


zeit her of 
them, if 


they both 


Of Direct Subſtitutions. Tit. 3. Sect. 1. 243 


J We might gather as a Conſequence 
from the laſt of theſe Texts, that the 
double Deduction of the Legitime, and 
of the Trebellianick Portion, of which 
mention has been made in the Remark 
on the preceding Article, is not agree- 
able to the Roman Law. For if Juſti- 
nian had thought that a Son who was 
burdened with a Fiduciary Bequeſt was 
to have both his * or Child's 
Part, and alſo the Trebellianick Por- 
tion, in all probability he would have 
expreſſed it; and that ſeeing he gave 
leave to deduct out of the Fiduciary Be- 
queſt a Jointure for the Wife of the Heir 
or Executor who ſhould be charged 
therewith, and added, as he has done 
in this Text, that if the Legitime or 
Child's Part were not ſufficient for that 
purpoſe, the ſaid Jointure ought to be 
taken out of the other Goods that were 
ſubject to the Fiduciary Bequeſt, he 
would not have failed to have added 
likewiſe the Trebellianick fourth Part, 
and to have ſaid, that if the Legitime 
and the Trebellianick Portion were not 
ſufficient, the Surplus would be. taken 
out of the reſt of the ſubſtituted Goods. 
As to which it may be remarked, that 
ſeeing by this new Right of the double 
Deduction, the Son who is charged with 
a Subſtitution of the Inheritance retains 
the half of the Goods for his Legitime 
and Trebellianick Portion, it would 
ſeem that the Fiduciary Bequeſt ought 
not likewiſe to be diminiſhed by taking 
from thence a Jointure for the Wife of the 
Heir or Executor who ſhould be char- 
ged with the ſaid Fiduciary Bequelt : 
eſpecially if, according to the Senti- 
ment of ſome, this Deduction on ac- 
count of Jointures and Marriage-Por- 
tions ſhould be extended beyond the 
firſt Degree of the Subſtitution, and 
that the Perſons who are ſubſtituted be- 
ing charged to reſtore the ſame Goods 
to other Subſtitutes called to the Suc- 
ceſſion after them, ſhould have the 
Power of making the ſame Deduction 
every one in their order. 


XVIII. 


18. le If a Father inſtituting his Children 


whois his Executors, had * ſuch of them 


owed as ſhould die laſt to reſtore his Portion 


tion of ons of the Inheritance to another Perſon, 
f — 1 and it happened that all theſe Children 


Perſons died at the ſame time, their Heirs would 


the Subſtitution would be without ef- 4% toge- 
fe&, unleſs the Perſon ſubſtituted ſhould ***": 
prove that one of the two ſurvived the 
other ; ſince if it cannot be known 
which of the two died laſt, the Condi- 

tion of the Subftitution is not come to 

paſs ; and the Subſtitute cannot ſay of 

any one of them that he has ſucceeded 

to him z. 


z Si ejus qui. noviſſimus ex filiis mortuus eſt, par- 
tem hæreditatis propinquo voluit pater reſtitui, & 
ſimul fratres diem ſuum obiiſſent: propinquum, ſi 
non oſtenderit quis noviſſimus objiſſer, ad partem 
hæreditatis non admitti, ſed matrem ex Tertylliano 
Senatus-conſulto ad utriuſque hæreditatem admitti 
conſtat, I. 34. . ad Senat. Trebell. See the Re- 
mark on the twelfth Article of the ſecond Section, 
In what manner Children ſucceed. See the ſeventh 
Article of the ſecond Section of the preceding 
Article. 

I is to be remarked on the ſeventh Article here 
quoted, and on this preſent Article, that in this 
the Subſtitution was only of the Portion of one of 
the two Brothers; ſo that the Subſtitute not being 
able to make appear which of the two Brothers has 
ſurvived the other, he will have no Portion at all. 
But in the Caſe of the ſeventh Article alove· men- 
tioned, the Intention of the Teſtator called the Sub- 
ſtitute to the Succeſſion of both the Brothers, as has 
been remarked there, 


XIX. 


If a Teſtator having inſtituted one 19. 4 


of his Children or Deſcendants his Heir e- 2 


or Executor, had charged him with a % :. 

fiduciary Bequeſt or Subſtitution of the charged 
Inheritance, either in favour of other with a 
Deſcendants of the ſame Teſtator, Bro- Sſtitu- 


thers, Uncles, or Nephews to the ſaid % Bat. 


Executor, or in favour of other Perſons ; ;urion to 
the ſaid fiduciary Bequeſt or Subſti- ceaſe. 
tution would not have its effect ex- 

cept in the Caſe that the ſaid Executor 

ſhould die without Iſſue; and if he left 

any Iſſue, the ſaid fiduciary Bequeſt or 

Subſt itution would be null. For the 
Intention of this Teſtator would not 

have been to prefer the Subſtitutes to 

theſe Children a. 


a Cum avus filium ac nepotem ex altero filio 
hzredes inſtituiſſet, a nepote petiit, ur, fi intra an- 
num trigeſimum moreretur, hæreditatem patruo ſuo 
reſtitueret. Nepos, liberis relictis intra ætatem ſu- 
pra ſcriptam vita deceſſit, fideicommiſſi conditionem, 
conjectura pietatis, reſpondi defeciſſe: quod minus 
ſcriprum, quam dictum fuerat, inveniretur. l. ro2, 
F. de condit. & dem. v. l. jubemus C. ad Senat. 
Trebell, 

Cum acutiſſimĩ ingenii vir, & merito ante alios 
excellens Papinianus, in ſuis ſtatuerit reſponſis, fi 
quis filium ſuum hæredem inſtituit, & reſtitutionis 
poſt mortem oneri ſubegit, non aliter hoc videri diſ- 
poſuiſſe, niſi cum filius ejus ſine ſobole vitam ſuam 
reliquerit, nos hujus ſenſum merito mirati, pleniſſi- 
mum ei donamus eventum, ut ſi quis hæc diſpoſue- 
rit, non tantum filium heredem inſtituens, ſed e- 
tiam filiam, vel ab initio nepotem vel neptem, pro- 

Ii 2 ; neporem 
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nepotem vel proneptem, vel aliam deinceps poſte- 
ritatem, & eam reſtitutionis poſt obitum gravamini 
ſubjugaverit : non aliter hoc ſenſiſſe videatur, niſi 
ii qui reftitutione onerati ſunt, ſine filiis "We filia- 
bus, nepotibus vel nepribus, pronepotibus vel pro- 
ws Sax mart deſuncti: 20 videatur teſtator 
alienas ſueceſſiones propriis anteponere. J. 30. 
C. de fideic. 


XX. 


20. The 
Execuror with a Fiduciary Bequeſt either of the 
_— „ Whole Inheritance, or of a part of it, 


Inventary, Carinot accept it but with this Charge, 
and to give he is obliged to make an Inventary of 
Security, the Goods, in order to preſerve the 
if it be ne. Right of the Subſtitute, And this In- 
apy 8 h r 
the preſer- Fentary ought to be made either in pre- 
vation of lence of the Subſtitute, if he can be 
the Fidu- there; or if he was not preſent, or even 
tary Be- was not born, the Executor ought to 
* make it in ſuch manner as the Judge 
ſhall direct. And both in the one and 
the other Caſe, beſides the Inventary, 
the Executor is bound to give Security, 
if the Circumſtatices require it, and 
{wang the Teſtator has diſcharged him 
rom giving any b. 

b Legatorum nomine ſatisdari oportere, prætor 
putavit 2 ut quibus teſtator dari fierive voluit, his 
diebus detur, vel fiat. /.1. fe. ut legat. ſeu ſid. 
ſerv. cauſ. cau. 

Idemque in fideicommiſſis quoque probandum 


Seeing the Executor, who 1s charged 


The CIVIL LAW; Gd. Book V. | 


8 R CT. II. 


Of Subſtitutions, or particalar Fida- 
ciary Bequeſts of certain Things. 


8 IN G particular Fiduciary Be- 
FJ queſts of certain Things are of 
the nature of Legacies, as has been 
ſhewn in the Title of Legacies, we 
maſt apply to theſe Fidnciary Bequeſts 
the Rules of that Title which are ap- 
plicable to them. 


The CONTENTS. 


1. One may ſubſtitute Things of all kinds. 

2. One may charge with a Fiduciary Bequeſt 
either the Executor or a Legatee. 

3. Different manners of ſubſtituting. 

4. All Expreſfrons which explain the Inten- 
tion of the Teſtator are ſufficient for a 
Fiduciary Subſtitutions 

5. Divers manners of Diſpofttions which. 
have the nature of a Fiduciary Subſti- 
tution. Example. 

6. One may make a Fiduciary Subſtitution 
in javorir of Perſons to be born. 

7. Order of the Fiduciary Subſtitutes, if 
there be ſeveral to ſucceed ſucceſſively. 


c. 2. 5. 1. 

Ipſis rerum experimentis cognovimus ad publi- 
cam utilitatem pertinere, ut ſatisdationes quæ vo- 
luntatis defunctornm tuendæ gratia in legatis & 
fideicommiſſis introductæ ſunt, eorumdem volun- 
tate remitti poſſint. l. 2. C. ut in 00 leg. 
vel fd. ſ. c. m. See the fourth Article of the firſt 
Section of the Falcidian Portion. 


eſt. d. Y. 10. l. 1. Go Hi in vir. le 41. vel a. 

J. c. m. N A 8. Different manners of regulating this Order. 3 
| : Oportet hujuſmodi heredem qui non credirotes 9. A Fiduciary Subſtitution that is made #4 

ſolum, ſed etiam legatarios & fideiconumiſſarios ve- indefinitely either to one of a certain Fu- 2 

retur & metuit, non dam nificari ſolum, ſed etiam i, oy to & certain Femil 1 

non jucrari, convocare omnes legatarios & fidei- J's - i | 

comtniſſatios ad inventarii præſentiam. Nov. 1. 10. If the Executor who was to chuſe the 


Fiduciary Subſtitute ont of ſeveral did 
not make the Choice, they will all of them 
have a Share in the ſubſtituted Goods. 
11. The Fiduciary Subſtitute who is choſen 
by the Executor, derives his Right only 
from the Teſtator. 
12. The Prohibition to alienate does not ob- 


lige, unleſs it be made in favour of ſome 


K 
—— FS OY 
we 9? e * * 2 N 


rity in rw0 'Peſtator had obliged him to do it, or 


oy jd that the ſaid Executor had contracted a 


ciary Be- ſecond Marriage C. 


queſt, c In bis duobus caſibus, id eſt, cum teſtator 
ſpecialiter ſatisdari yoluerit, vel cum ſecundis fe pa- 
ter vel mater matrimoniis junxerit, neceſſe eſt, 
ut eadem ſatisdatio, pro legum ordine, præbeatur. 
4. 6. C. ad Senat. Trebell, 


XXI. Perſon. 4. 4 

7 5 7770 
90 21. Even Tf the Executor were a Father, or 13. The P rohibition to alienate certain whi 
5 the Father other Aſcendant, charged with a Fi- Lands, and to diſpoſe of them out of the may 
5 ne _ duciary Bequeſt in behalf of his own Family, does not take away the Choice of be 
0 obliged to Children, he would be excepted from =—%* of the Family. rato 
. give Secu- the Rule of giving Security, unleſs the 14. The Fiduciary Subſtitute ought to have Suſfi 


either the Thing ſubject to the Subſtitu 
tion, or its Value. | X 
15. The Fruits and Intereſt of the ſubſtitu- 
ted Goods are due from the time of the 
Delay. 
16. The Executor cannot revoke the payment 
of the Fiduciary Bequeſt, which proves 
null if he has once acquitted it. 


17. The Legatary who is charged with a Fi- 
duciary Bequeſt which proves to be null, 
reaps the Benefit of it, and not the Exe- 


cu tor. 
I, 


32 * 2 
8 - n 
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I. 
1; One On may make à Subſtitution or 
may ſub- Fiduciary Bequeſt of particular 
flitute f Things of all kinds, ſuch as a Fief, a 
2 e, or other Tenement, and of o- 
ther ſorts of Goods, of a Sum of Mo- 
ney, and of every other Thing which 
one has a mind ſhould go from one Suc- 
ceſſor to another a. 

4 Poteſt etiam quis ſingulas res per fideicommiſ- 
ſum relinquere, veluti fundum, argentum, homi- 
nem, veſtem, & pecuniam numeratam. Inſt. de 
ſing, reb. per fideic. relict. 

IT. 
2. One The Teſtator way charge with a Fi- 


2 duciary Bequeſt of a particular Thing, 
** either his own Executor or a Legatee, 


—— whether the Thing be a part of the In- 


either the heritance, or belong to the Executor 
Executor, or Legatee, or to ſome other Perſon . 
or a Lega- 


tee. Vel ipſum hæredem rogare (poteſt quis) ut ali- 


cui reſtituat, vel legatarium. 7nft. 4e ſirg. reb, per 
fid. rel. Poteſt autem non ſolum proprias res teſ- 
tator per fideicommiſſum relinquere, ſed & hære- 
dis, aut legatarii, aut fideicommiſſarii, aut cujuſlibet 
alterius. S, r. eod. 

Ut hæredibus ſubſtitui poteſt, ita etiam legatariis. 
J. 30. F. de legat. 2. | 


ITE. 


3. Dife- Theſe Subſtitutions, or Fiduciary 
rent man · Bequeſts of particular Things, may be 


Fae, made in ſeyeral manners; which may 
ting, be diſtinguiſhed either by the Difte- 
rences of the Expreſſions which the 
Teſtators may make uſe of, or by the 
Differences which may diverſify the 
Diſpoſitions of this nature, indepen- 

dently of the ways of expreſſing them c, 

c See the following Articles. 

| IV. 
4. 4% Ex- As to the Expreſſions, in what man- 
preſſons ner ſoever the Teſtator may have explain- 
which ex- ed himſelf, his known Intention onght 
Main the to ſerve as a Rule. And even the Ex- 


Ins 7 = ” . 
of the 177 preſſions which ſeem to leave the Fiducia- 


ry Bequeſt to the Diſcrerion of the Ex- 


taftor are 


ſufficien ecytor or Legatee who is charged with 


for a Fidg- ( 
ciary Sub. it, oblige him as much as thoſe which 


ſtitutian. 


ordain it in expreſs Terms. Thus, for 
example, if a Teſtator had ſaid that 
he is ſure his Executor, or a Legatee, 
will reſtore to ſuch a one ſuch a Thing, 
or that he intreats them to reſtore 1t, 
theſe Expreſſions would make a Fidu- 
ciary Bequeſt, which would not de- 
pend on the Will of the Perſon whom 
the ſaid Diſpoſition might concern d. 


In fideicommiſſis præcipue ſpectanda ſeryanda- 


Of Direct Subſtitutions. Tit. 3. Sect. 3. 


tution of a particular Thing either in 
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que teſtatoris voluntas. I. 11. S. 19. in . de 
legat. 3. | | | 

Etiam hoc modo, cupio des, opto des, credo te 


daturum, fideicommiſſum eſt, I. 115. F. de leg. 1. 
l. 118. cod. 

Omne verbum ſiguificans teſtatoris legitimum 
ſenſum legare vel fidefcommittere volentis, utile at- 
que validum eſt; five directis verbis, quale eſt jubeo 

orte, five precariis utatur teſtator, quale eſt rogo, 
volo, mando, fideicommitto. J. 2. C. comm. de 
legat. & fid. l. 67. S. ult. n de legat. 2. See the 
forty ſeventh Article of the eighth Section of Te(- 
taments. 


V. 


As to the different manners of Diſ- 5. Divers 
poſitions which have the nature of Fi- _—_— 
ductary Subſtitutions, this Diverſity 1 
depends on the Will of the Teſtator e; 29e 
who may, for example, either make a have che 
{imple Fiduciary Bequeſt, charging his Nature 
Executor, or a Legatee, to reſtore to . N 
ſuch a one a Land or Tenement, or 3 
other Thing; or forbid the Alienation Example. 
of a Fief or other Eſtate out of his own 
Family, or that of his Executor, or of a 
Legatee, to whom he had deviſed it: 
for this Prohibition to alienate the ſaid 


Fiet or Eſtate would imply a Subſtitu- 


tion in favour of thoſe of that Family 


to which the ſame was appropriated /. 


e See the Articles which follow. 
F See the twelfth Article, 


VI. 
One may make a Fiduciary Subſt i- 6. On- 


may male 
favour of certain Perſons, naming chem, ppp 
or of Perſons that are not as yet born, tution in 
but who may be born g, or eyen inde- favour of 
finitely in favour of a Perſon who ſhajl ax fo 
be choſen out of a Family by the Exe- © 
cutor, or the Legatec, who 1s charged 

with the Fiduciary Subſtitution hb. 


See the thirteenth Article of the ſecond Settion 
of Heirs and FExecutors/ in general; the twenty 
ſecond and twenty third Articles of the ſecond Sebtion 
of Teſtaments, and the third Article of ihe ſecond 
Seftion of Legacies. | 

h Peto de te uxor chariſſima uti cum morjeris, 
hareditatem meam reſtituas filiis meis vel uni eorum. 
J. 57. f. 2. ff. ad Senat. Trebell, | 


VII. 


If the Fiduciary Subſtitution reſpects 7. 0-4 
ſeveral Perſons who are called ſucceſſive- of the Fi. 
ly one/after another, the Subſtitutes will Juctary 
— in the Order regulated by the, 


tutes, if 


| Teſtator, if he has given any Directions ere be fe. 


about it, or according as they ſhall weral to 
be called by the Executor or Legatee, /#ccce4 
who 1s charged with the Fiduciary Sub-/cerve- 
ſtitution, if the Teſtator has left him“ 
the Liberty to regulate the Order of 

| their 
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their ſucceeding, which depends on the 
following Rules 7. x 


1 i See the following Articles. 
7 


8. Dif- The Teſtators may regulate diffe- 
rent man rently the Order of the Fiduciary Sub- 
"1, ſtitutes according to their different In- 
92 ; 
this Order, tentions. Thus, a Teſtator may name 
them every one in the Rank which he 
pleaſes to give them. Thus, he may 
without naming them, point them out 
by ſome Deſcription, ſuch as the eldeſt 
Males of his Deſcendants. Thus, he 
| may ſimply ſubſtitute thoſe of his Fa- 
1 mily. And what he may do with re- 
1 ſpe& to his Children and Deſcendants, 
1 or thoſe of his own Family, he may 
likewiſe do the ſame with reſpe& to the 
Children either of the Family of his 
Executor, or of that of a Legatary, if 
he ſubſtitutes to him J. 


| See the Texts cited on the following Article. 


IX. 


9. AFi- If the Fiduciary Subſtitution be in- 
duciary definite in favour of ſome one Perſon 
Sulſtus. of a Family, whom the Teſtator had 
1 not any other way deſcribed, as if he 
ly either co had charged his Executor, or a Lega- 
oze of a tee, having Children or Grandchildren, 
certain Fa-to leave to one of them a Houſe, or 
mily, or to ſome other Tenement; this undeter- 
— 1 mined Fiduciary Subſtitution would 
leave it to the Executor or Legatee who 
is charged with it, to make choice of 
the Perſon: And he would fulfil the 
ſame by leaving the ſubſtituted Goods 
to any one of the Family m whom he 
fl ſhould pleaſe to pitch on, even altho 
[ : he ſhould leave it to the remoteſt of the 
| 51 Family, preferring him to thoſe who 
Jil were ina nearer Degree ». But if the 
1 Fiduciary Subſtitution were not limited 
i to one of the Family; as, it the Teſta- 
1 tor had ſubſtituted indefinitely thoſe of 
= his own Family, or of the Family of 
ö the Executor, or of the Legatee, thoſe 
1 of the ſaid Family who ſhould happen 
3 to be in the neareſt Degree, would ex- 
5 clude the molt remote, and thoſe who 
3 ſhould happen to be in the ſame De- 
1 gree, would ſucceed jointly, unleſs 
by there ſhould be ground to judge other- 
ways of the Intention of the Teſtator 
by Circumſtances which might diſcover 
the ſame o. - 


m Unum ex familia, propter fideicommiſſum 2 ſe 
cum moreretur relictum, heres eligere debet. J. 67. 
F. de legat. 2. ; 

i 
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n Si cum forte tres ex familia eſſent ejus, qui fi- 
eicommiſſum reliquit, eodem vel diſpari gradu, ſa- 
tis erit uni reliquiſſe. Nam poſtquam paritum eſt 
voluntati, cæteri conditione deficiunt. d. J. 67: &. 2. 
Verum eſt enim in familia reliquiſſe, licet uni reliquiſ- 
ſet. l. 114. 5. 17. F. de legat. 1. 
„ In fideicommiſſo quod familiz relinquitur, hi 
ad petitionem ejus admitti poſſunt, qui nominati 
ſunt: aut poſt omnes eos extinctos, qui ex nomine 
deſuncti fuerint eo tempore, quo — morere- 
tur, & qui ex his primo gradu procreati ſint, niſi 
ſpecialiter defunctus ad uſteriores voluntatem ſuam 
extenderit. J. 32. S. ult. ff. de legat. 2. 
Quid ergo, {i non ſint ejuſdem gradus? ita res 
temperari debet, ut proximus quiſque primo loco 
videatur invitatus. J. 69. §. 3. cod. | 


T We have added at the end of the 
Article the Temperament of the Inten- 
tion of the Teſtator. For if, for ex- 
ample, a Perſon of great Quality had 
ordained that a Land which had been e- 
rected into a Title of a Dutchy, County, 
or Barony, ſhould remain in his Fami- 
ly, 1t would be preſumed that his In- 
tention was to appropriate the ſame to 
the eldeſt Heirs Male, and not to leave 
a Handle for Law-Suits and Wrangling 
by the Diviſion of an Eſtate of this 
kind. As to which it may be obſerved, 
that it is very difficult for a Caſe of ſuch 
a Subſtitution to fall our, ſo indefinite 
as not to diſtinguiſh neither the De- 
grees, nor the eldeſt of each Degree, 
nor the Males from the Females; for 
thoſe who make Subſtitutions do not 
— 2. fail to make theſe Diſt inctions. 
But if a Teſtator had failed to do it, 
the Rule explained in this Article would 
point out the Order of the Subſtitutes, 
and would diſtinguiſn thoſe who are 
called either jointly together, or by 
preference; and even in Caſes where 
the Teſtators have explained themſelves 
the moſt clearly, there may fall our 
Events in which the Uſe of this Rule 
may be neceſlary. 


X. 


If in the Caſe of the preceding Ar- 10. 
ticle the Executor, or the Legatce, #he Exec 
who was to chuſe the Subſtitute, ſhould % #% 
happen to die without having named 4% 4, 
him, the ſubſtituted Goods would be- xjduciary 
long in common to all thoſe among $ubſiiture 
whom the Choice was to be made. For 9 of /- 
ſeeing no one of them would have more / 4 

b not make 
Right than the other, and that there %% choir, 
would remain no body ro diſtinguiſh they wil 
them, the Teſtator, who was the only 20% ther 
Perſon who could give Direction there- _ 7 
in, not having done it, but having yr an l. 
conſidered them all alike, they would be firured 
all of them called together; and if there Good. 
remained only one of them, he would 


have 


12. Th 
Prohib;. 
tion to ; 
lienate 
does not 
olige, 6 
leſs it be 
made in 
fe aUVour 9 
ſome per 
ſon, 


Of Direct Subſtitutions. Tit. 3. Sect. 2. 24) 


have the whole p. 


þ Rogo fundum, cum moritriz, reſtituds ex liber- 
tis cui woles : quod ad verba attinet, ipſius erit 
electio. Nec petere quiſquam poterii quamdiu 
ferti alius poteſt, defuncto eo priuſquam eſigat, 
petent omnes. Itaque eveniet, ut quod uni datum 
eſt, vivis pluribus unus petere non poſſit, ſed om- 
nes petant, quod non omnibus datum eſt. Et ita 
demum petere poſſit unus, fi ſolus moriente eo ſu- 


perfuit. J. 67. 5. 7. J. de legat. 2. 


XI. 


it, The The Fiduciary Subſtitute, who has 

Fiduciary been named by the Executor who had 

ry" the power of chuſing him from a- 

choſen by mong others, derives his Right only 

tbe Exe- from the Teſtator, and not from the 

extor,, de- Perſon who has choſen him, altho it 

mes his was in his power not to have named 

bie, him. Which hath this effect, that if, 

the Tefig- for example, this Executor having de- 

tor, clared this Choice by his Teſtament, 

had therein bequeathed ro the Perſon 

whom he then named for the Subſtirute, 

the Thing which was ſubject to the Fi- 

duciary Subſtitution, it would not be 

in effect a Legacy. For he would not 

thereby give any thing that were his 

own, ſince he would only leave what 

he was obliged to reſtore, having only 

the liberty of chuſing the Perſon to 

whom he was to reſtore it. Thus, he 

could much leſs impoſe on this Fiduci- 

ary Subſtitute any Condition, or any 
Charge 9. 

q Unum ex familia, propter fideicommiſſum à 
ſe cum moreretur, relictum hares eligere debet ; 
ei, quem elegit, fruſtra teſtamento ſuo legat, quod, 
poſteaquam electus eſt, ex alio teſtamento petere 
poteſt. J. 67. V. de legat. 2. 

Non enim facultas neceſſariæ electionis, propriæ 
liberalitatis beneficium eſt. Quid eſt enim quod de 
ſuo videatur reliquiſſe qui quod relinquit, omni- 
mode reddere debuit. d. I. S. 1. in f. 

Plurimum enim intereſt, utrum in poteſtate ejus, 
quem te ſtatot obligari cogitat, faciat, fi velit dare, 
an poſt neceſſitatem dandi, ſolius diſtribuendi libe- 
rum arbitrium concedat. J. 7. S. 1. ff. de reb. dub. 


XII. 


12. The What has been ſaid in the fifth Arti- 
Prohibi- cle, that the Prohibition to alienate 
es may imply a Fiduciary Subſtitution, 
les nor: Ought to be underſtood of a Prohibi- 
oblige, un. tion that has ſome Cauſe, and which is 
eſs it be in favour either of a Family, or of a 
Penta p Perſon to whom the Teſtator intended 
{ome per. that the Thing of which he had prohi- 
ſon, bited the Alienation ſhould go. For a 
bare Prohibition to an Executor, or to 
a Legatee, to alienate certain Lands or 
Tenements, without having ſome re- 
gard to the Children of the ſaid Exe- 
cutor, or the ſaid Legatee, or to other 


Perſons, would have no manner of ef- 


fect, and would be no. Obſtacle why the 
ſaid Executor or Legatee might not 
juſtly alienate Lands that would be his 
in ſuch a manner, as that no other Per- 
ſon would have any Right, or ExpeQa- 
tion, or Intereſt whatſoever in them 
by the Will of the Teſtator v. 


r Divi Severus & Antoninus reſcripſerunt, eos, 
qui teſtamento vetant quid alienari nec cauſam ex- 
primunt, propter quam id fieri velint. Niſi inve- 
nitur * cujus reſpectu hoc à teſtatore diſpoli- 
tum eſt, nullius eſſe momenti ſcripturam; quaſi 
nudum præceptum reliquerint: quia talem legem 
teſtamento non poſſunt dicere. Quod ſi liberis, aut 
2 aut libertis, aut hætedibus, aut aliis qui- 

uſdam perſonis conſulentes, ejuſmodi voluntatem 
ſignificarent, eam ſeryandam eſſe. J. 114. $. 14. 
F de legat. 1. 


XIII. 


If a Teſtator, naming for his Exe- 13. The 
cutor his Son who had Children, had F“ ibi. 
forbidden him to alienate certain Lands, 2 Ae 
requiring him to leave them in his Fa- ae 
mily; this Executor could not give and to . 
away the ſaid Lands to others than his 4 eſe of 
Children; but he might leave them to 9% 
any one of his Children whom he ſhould N 
pleaſe to name. For by leaving them hos Lake 
to one, it would ſtill be in the Family way the 
that he had left them. And altho the % f 
Perſons ſubſtitured ſhould be the De- %, TN 
ſcendants of this Teſtator, and that he 1 
had an equal Affection for them all, 
yet his Expreſſion would mark that 
he left it to his Son to chuſe any one of 
his own Children, and that what he had 
in view was only to appropriate the 
ſaid Lands to his Family, to prevent 
their going to any other Family, whe- 
ther it were b an Alienation or other 
Diſpoſition of the Executor who is 
charged with the Subſtitut ion s. 


s Cum pater, filio hærede inſtituto, ex quo tres 
habuerat nepotes, fideicommiſit, ne fundum aliena- 
ret, & ut in familia relinqueret ; & filius decedens 
duos heredes inftituir, tertium exharedavit, eum 
fundum extraneo legavit: Divi Severus & Antoni- 
nus reſcripſerunt verum eſſe non paruiſſe voluntati 
defuncti fililum. J. 114. 5. 15. ff. de legat. 1. 

Verum eſt in familia reliquiſſe, licet uni reli. 
quiſſer, d. l. 114. S. 17. See the ninth Article, 
and the Remark which is made on it. 


XIV. 


If an Executor or a Legatee were 14, The 
charged with a F iduciary Bequeſt, Fiduciary 
which could not be otherways N dubſlitute 
ed than by giving to the Subſtitute the 1 5 
Value of that which the Teſtator in- ++ Thing. 
tended ſhould be given him; this Value ſabject te 
would be due to him from the ſaid Ex- Ve Subſti- 
ecutor or Legatee. Thus, for example, er ic 
if he were charged to buy a certain © 
Houſe, or certain Lands, for the Fidu- A 


Clary 
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ciary Subſtitute, and the Proprietor 
of the ſaid Houſe or Lands would not 
ſell them, he would owe the Price of 


them. Thus, for another example, if 


he were charged to inſtruct a, young 
Man in a Trade, of which ſome acci- 
dent had render'd him incapable, as if 
he was fallen lame, or become blind, 
this Fiduciary Bequeſt would be eſtima- 
ted in Money t. 

t Cum per fideicommiſſum aliquid relinquitur, 
ipſum 2 quod relictum eſt. Cum vero 
0 præſtari non poteſt, æſtimationem eſſe præ· 

ndam. J. 11. 6. 17. f. de legat. 3. N 
Si cui legatum relictum eſt, ut alienam rem redi- 
mat, vel præſtet: fi redimere non poſſit, quod do- 
minus non vendat, vel immodico pretio vendat, 
juſtam æſtimationem inferat, I. 14. S. 2. cod. 
XV. 
15. The The Executor or Legatee who is 
Fruits and charged with a Fiduciary Subſtitution 
Intereſt of of a particular thing, owes the Fruits 
the ge an Intereſt thereof from the time that 
rund and Intereſt thereof from the time th; 
Goods are he delays to acquit it after it is due, in 
due from the ſame manner as the Executor who is 
the time charged with a Fiduciary Subſtitution 
of the de. f the Inheritance, purſuant to the Rnle 
explained in theninth Article of the firſt 
Section; and he is alſo liable to Dama- 
ges purſuant to the ſame Rule, if there 
ſhould be room for ſuch a Demand u. 

Is qui fideicommiſſum debet, poſt moram non 
tantum fructus, ſed etiam omne damnum quo ad- 
fetus eſt fideicommiſſarius; præſtare cogitur. l. 26. 
ff. de legat. 3. See the third Article of the eighth 
Section of Legacies, and the Remark there made 
upon it; as alſo the uinth Article of the firſt 
Section of this Title, | 


XVI. 


16. The It there were ſome Nullity in the 
Executor Formalities of the Teſtament, or ſome 
cannot re- Other Defect, which would annul the 
—_ Fiduciary Bequeſt, and the Executor 
of the Who was charged with it had acquit- 
Fiduciary ted it; he could not oblige the Fidu- 
Bequeſt, ciary Subſtitute to reſtore back to him 
WR that which he had willingly paid; and 
be the Pretext that the Fiduciary Bequeſt 
once ac- Was not due, would be uſeleſs. For 
quitted it. he would by that Payment only have 

fulfilled more faithfully the Intention of 


his Benefactor x. 


x Et ſi inutiliter fideicommiſſum relictum ſit, at- 
tamen fi hætedes comperta voluntate deſuncti, præ- 
dia ex cauſa fideicommiſſi avo tuo præſtiterunt: 
fruſtra ab hæredibus ejus de ea re quæſtio tibi move - 
tur, cum non ex ea ſola ſeriptura, ſed ex conſcien- 
tia relicti fideicommiſſi, defuncti voluntati ſatisfactum 

eſſe videatur, 4, 2. C. de fideic. 


XVII. 
If a Legatary being charged with a 


Fiduciary Bequeſt out of his Legacy, it 
ſhould happen that the thing ſubſtituted 
could not be reſtored, as it the Subſti- 


reaſon of ſome other Event ; the Ex- 
ecutor could not pretend that this Fidu- 
ciary Bequeſt which proves uſeleſs ought 


17. The 
Legatary 
char ed 
: : UD a Fi 
tute were become incapable of it, or by — 
He 
— 1 
proves ts 
a null, 
to return to him, but the Legatary reps 105 
would reap the Benefit of it. For it Beneſt f 


was a Charge upon his Legacy, which > 44 


ceaſes in his favour y. 


y Fideicommiſit ejus cui duo millia legavit, in 
hac verba: a te Petroni peto, uti ea duo (millia) 
ſolidorum reddas collegio cujuſdam templi. Quæ- 
ſitum eſt, cum id collegium poſtea diſſolutum fie, 
utrum legatum ad Petronium pertineat, an vero apud 
hæredem remanere debeat. Reſpondit, Petronium 
jure petere : utique fi eum non ſtetit, parere 
defuncti voluntati. J. 38. $. 6. ff. de legat. 3. 


— ——— 


SECT. III. 


Of Jome Rules common to Fiduciary 
wie Arr of an Inheritance, 
and to thoſe of particalar Things, 
and to tacit Fiduciary Subſtitu- 
tions. 


\ \ E mult not confine the Rules that 
are common to theſe two ſorts of 
fiduciarySubſtitutions tothe Rules which 
ſhall be explained in this Section; for it 
is eaſy to judge that the Rules for the 
Interpretation of Teſtaments, and ma- 
ny others that have been explained in 
ſeveral Places, may be applied to them. 
But we have put down in this Section 
ſome Rules that are not ſo general, and 
which agree more particularly to theſe 
two ſorts of Fiduciary Subſtitutions. 


The CONTENTS, 


i. One may ſubſtitute either one Perſon alone, 
or many. 

2. One may ſubſtitute in one or more De- 
grees. 

3. One may ſubſtitute the ſame Perſons who 
may be inſtituted Executors. 

4. Perſons incapable of Fiduciary Subſti- 
tiit ions. 

5. Tub Fiduciary Subſtitutions are forbid- 

en. 

6. The Crime of thoſe Perſons who lend their 
Names to tacit Fiduciary Subſtitutions. 

7. How tacit Fiduciary Subſtitutions are 
proved. 

8. One cannot reſtore the Goods that are 
Subſtituted before the time of the Subſtitu- 
tion comes, if the too precipitate Reſtitu- 

tion turns to the prejudice of the Subſti- 


ute, | 
4 . 9. A 


not the 
Executor. 


» 3.5 > #2 


1 5 
ma: 
ſity 
ther 
Per, 
lone, 
man 


2, On 
may ſi 
tute in 
Or mor 
Degree 


Of Direct Subſtitutions, Tit. 3. Sect. 1. 


9. 4A Donation has the Effe of an Elec- 
tion of a Subſtitute, whom the Donor was 

1 to chuſe. | 

10. The Bounds of the Liberty to give to 
one of the Subſtitutes more than to the 


. 
11. Order of the Subſtitutes in divers De- 


44. | 710 

I 7b Parties who are mutually ſubſtitu- 
ted to one another, may renounce the mu- 
tual Subſtitution. 

13. The Preſeription of ſubſtituted Goods 
runs both againſt the Executor, and like- 
wiſe againſ# the Subſtitute. 

14+ The Preſcription of Lands ſubſtituted, 
which are alienated by the Uſujruttua- 
ry, 3h the Subſtitute of the Property 
thereof. 

15. The Fiduciary Subſtitution after the 
Death of the Executor or Legatary, is 
wot open by their civil Death. 

16. The Subſtitution to an Executor or Le- 
gatee, in caſe he ſhould die without Iſſue, 
remains without any Effect if he leaves 
Children behind him. 


L | 
— All Subſtitutions or fiduciary Be- 
may ſub- queſts, whether they be univerſal, of 
fitute ei- the whole Inheritance, or particular, of 
— = certain things, may be made either in 
%“ favour of one Perſon alone, or of many, 
whom the Teſtator calls to the Succeſ- 
ſion, that they may divide it among 
them, whether it be in equal or une- 
qual Shares a. 


4 Plures in unius locum poſſunt ſubſtitui. $, 1. 
inſt. de vulg. Subſt, 

Altho this Text relates chiefly to the Vulgar Sub- 
ſtitution, yet it may be applied to the Fiduciary 
Subſtitution, and the Trſtator has the ſame Liberty 
in this as in the other. | 


IL 
2. One Whether there be only one Subſtitute 
may ſubſti- or many, the Subſtitution. may either 
o, end with the firſt Degree, or be extend- 
Degrees, Ed to ſeveral Degrees from one Subſt i- 
| tute to another ſucceſſively. And the 
Subſtitution becomes open to every De- 
gree, when the Perſon who filled. the 
preceding Degree happening to. fail, 
another ſucceeds in his Place 6, 


b Poteſt autem quis in teſtamento ſuo plures gra- 


dus hæredum facere. Inſt. de vulg. ſubſt. 
The [ame Remark is to be made on this Text, as 


has been made on the preceding Article. 


See concerning the Degrees of Subſtitutions the 


Preamble. of the firſt Settion, 


e 

'H, One All Perſons who are capable of ſuc- 

1.214 ceeding, are alſo capable of being ſub- 
n 


ſtituted. Thus one may ſubſtitute as ſame Per- 
well as inſtitute Children not yet born, In ee 
Perſons unknown to the Teſtator, but ine * 
whom he ſufficiently deſcribes in order 'gxecuror:. 
to ay x h them; and in general one 
may ſubſtitute all. Perſons, who at the 
time that the Subſtitution becomes open 
may be in a Condition to reap the Be- 
nefit of it, and in whom there is no 
manner of Incapacity c. 
c See the firſt Article, and the thirteenth Arti- 
cle of the ſecond Section of Heirs and Executor in 
general; the firſl, ſeventeenth, twenty ſecond, 
rwenty third, twenty fourth, and twenty fifth 
Articies of the ſecond Seftion of Teſtaments; and 
the third Article of the ſecond Section of Te- 
gacies, | | 


IV. 


We muſt reckon in the number of 4. Perſon, 
Perſons incapable of Fiduciary Subſti- % 
tut ions, all thoſe to whom the Laws N 
prohibit the giving of any thing by a fiirurion;. 
Teſtament: Which takes in not only 
Strangers who are called Aliens, and 
thoſe Who are civilly dead, whether it 
be by a Sentence of , Condemuation 
which ought to have this Effect, or by 
a Profeſſion of ſome Religious Order; 
but. alſo all other Perfons to whom ſome 
Law, or ſome Cuſtom, forbids us to give 


any thing d. 


d See the ſecond Sectian of Heirs and Executor: 
in general, and the Preamble to the ſame Section. 


V. 


Seeing thoſe who intend to make 5- Tacit 
Diſpoſitions that are prohibited, make F'4*ciary 
uſe of other Perſons Names, to whom _—_— 
they give, that they may reſtore it to jarbidden, 
thoſe to whom they cannot give, we 
give the Name of tacit Fiduciary Sub- 
ſtitutions to theſe ſecret Diſpoſitions, 
which in outward Appearance regard 
the Perſons whoſe Names are made 
uſe of, and which in reality and in 
ſecret are intended: for thoſe to whom 
the Law forbids to give. And theſe 
ſorts of. Fiduciary Bequeſts or Subſtitu- 
tions are unlawtul, as much as a Diſpo- 
ſition would be, in which the Perſons 
to whom it is not lawful to give, had 
been expreſly named e. 

e See the Texts cited on the following Article, © 


VI. | 
The Perſons. who, lend. their Names 8 
to theſe tacit, Fiduciary Subſtitutions or :ho/e Per- 
Bequeſts, whether. they engage them- /ons who 
ſelves by Writing, or by Wordof Mouth, lend their 


Names to 


or in whatever manner it be that they r 


receive any thing wie deſign to reſtore cjary 5ab- 


it flirutions, 
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The CIVIL LAW, &c. Book V. 


it to the Perſons to whom the Teſtator 
could not give, are conſidered in the 
Eye of the Law as if they had ſtole that 
which they may receive by virtue of 
ſuch a Diſpoſition: And they are ſo 
far from being under an Obligation 
thereby to reſtore what they have re- 
ceived, to the Perſons whom the Teſta- 
tors had in their view, that they con- 
tract no other Engagement than to re- 
ſtore to the Executors that which they 
may have received on that account, to- 
gether with the Fruits and Intereſt 


thereof that were fallen due even before 


the Demand . 


F Przdonis loco intelligendus eſt 1 tacitam fi- 
dem interpoſuerit, ut non capienti reſtitueret bere- 
ditatem. J. 46. F. de bæred. petit. 

Eum qui tacitum fideicommiſſum in fraudem legis 
ſuſcepit, eos quoque fructus, quos ante litem motam 
percepit, reſtituere Ego reſpondit, quod bo- 
nz fidei poſſeſſor fuiſſe non videtur. I. 18. ff. de 
his que ut md. . 

In tacitis fideicommiſſis fraus legi fieri videtur, 
quoties quis neque teſtamento, neque codicillis ro- 
aretur, ſed domeſtica cautione, vel chirographo ob- 
igaret ſe ad r ei, qui ca- 
e non . . 103. F. at. 1. 

* monk ro juris dem accommodat, qui vel id 
quod relinquitur, vel aliud tacite promittit reſtitutu- 
rum ſe perſonæ quæ legibus ex teſtamento capere 
prohibetur: ſive chirographum eo nomine dederit, 
live nuda pollicitatione repromiſerit. I. 10. F. de his 
que At indig. : . b 
vn. 


inſtituted for his univerſal Heir or Ex- 


the Fraud, as appears from the Text 
quoted on the Article; and we ſee in 
another Text, that Preſumptions, which 
might ſerve as Proofs: in our Uſage, 
were not ſufficient... It was in the Caſe 
of a Teſtament of a Husband, who had 


ecutor his Wife's Father. The Queſ- 
tion was, whether it was not a Fraud 
againſt the Laws which were then in 
force, and which did not ſuffer in cer- 
tain Caſes the Husband to make his Wife 
his univerſal Heireſs or Executrix a : and 
it is decided in that Law, that the bare 
Conſideration of the paternal Affection, 
which united this Teſtator's Father-in- 
Law to his Wife, to whom he could not 
leave all his Eſtate, was not a ſufficient 
Pre ſumption that it was a tacit Fidu- 
ciary Bequeſt, made with a view that 
the Eſtate ſhould be reſtored to the Teſ- 
tator's Widow. Si gener ſocerum haredem 
reliquerit, taciti fideicommiſſi ſuſpicionem 
ſola ratio paternæ Affectionis non admittit b. 
If the like Queſtion ſhould happen in 
the Provinces, which are governed b 

their peculiar Cuſtoms, where the Huſ- 
band cannot give any thing to the Wife, 
nor the Wife to the Husband, they 
would reject this Preſumption, as it 
might be rejected when the Intereſt on- 
ly of the Exchequer was concerned; 
and on the contrary they would have 


1 7. How The tacit Fiduciary Subſtitutions and 
1 zacit Fids- Bequeſts may be proved not only by 
; bone Jan Writings, if there are any; but like- 
„ Wiſe by the other ſorts of Proofs, ac- 


great regard to the ſaid Preſumption, 
not only in conſideration of the Under- 
ſtanding which might be preſumed to 
be between the Father and the Daugh- 
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_ are proved, w 


cording to the Rules which have been 
explained in the Title relating to this 


Matter g. | 


g Tacita fideicommiſla frequenter fic deteguntur, 
ſi proferatur chirographum, quo ſe caviſſet cujus fi- 
des eligitur, quod ad eum ex bonis deſuncti peryene- 
rit, ans ; fed & ex aliis probationibus ma- 


nifeſtiſſimis idem fit. I. 3. 5. 5. F. de jur. Aci. 


J It is neceſſary to obſerve on this 
Article, and on the Text that is here 
quoted, that there is a Difference be- 
tween our Uſage and the Roman Law, as 
to tacit Fiduciary Bequeſts or Subſt itu- 
tions; which conſiſts in this, that by 
the Roman Law the Exchequer reaped 
the Benefit of a tacit Fiduciary Bequeſt 


vouring of the Cauſe of the Exchequer 
too much, they required a ſtri& Proof of 


ter, but likewiſe for this other Reaſon, 
which ſome Cuſtoms. have eſtabliſhed 
by an expreſs-Law, that Perſons who 
are not allowed to give to one another 
by their Teſtaments, ſuch as the Huſ- 
band to the Wife, the Wife to the Huſ- 
band, are as much tied up from givin 
to other Perſons to whom the aden 
and Wife may ſucceed. Thus the Pro- 
hibition of Diſpoſitions made by Mi- 
nors in their Teſtaments in favour of 
their Tutor or Guardian, is extended 
to his Children; and this is expreſly re- 
gulated ſo by ſome Cuſtoms. 


0 Ut. Tit. 15. 18. 


Subſtitute the Goods which are ſubject he time 


to the Fiduciary Subſtitution, provided £ om 


that 


— 


"HY which was made in favour of a Perſon 51. 25. f. de his qua ut ind. 9. 41 
I. to whom it was not lawful to give, and VII nation 
3 that by our Uſage it is the Heir or Ex- | ; 2 Eff 
1 ecutor who has the Advantage thereof. The Executor or Legatary, who is 8, 0»: e 5 
WJ Thus they were more reſerved under charged with a Fiduciary Subſtitution, ann 7 SubPlity 
14 the Roman Law than we are in France, is not tied up to wait for the time in 4%, whom t 
= | . . . : . . . » Goods that D 
V] as to the Proofs of tacit Fiduciary Be- which the Subſtitution is to take place, ,,, ſubſti Donor 2 
i queſts, and in order to avoid the fa- and he may reſtore before-hand to the ted before Vis 
9 

0 


Direct Subſtitutions: Tit. 3. Sect. 3. 


comer, if that it be without prejudice to the In- 
the roo pre; tereſt of other Perſons, as has been ex- 
Aeration -, plained in another place h, and provi- 
urn to | ded alſo that this precipitate Reſtitution 
the preju- do not turn to the Damage of the Fi- 
dice of the duciary Subſtitute, contrary to the In- 
Sweftitre. tention of the Teſtator. For if, for 
example, a Teſtator had charged his 
Executor, or a Legatary, with a Fidu- 
ciary Bequeſt of à yearly Penſion, to be 
paid to ſome poor Perſon for his Main- 
tenance, or of a Sum of Money 77587 
after a certain time, to be laid out to 
ſome Uſe for the benefit of the Perſon 
for whom the ſaid Fiduciary Bequeſt 
was intended, ſuch as the bringing him 
up to ſome Trade, or the giving of a 
Marriage Portion to a poor young Wo- 
man; he who ſhould be charged with 
theſe Fiduciary Bequeſts, could not in 
the firſt Caſe advance in one Payment all 
the ſeveral yearly Sums which were 
deſtined for Alimony, unleſs ſome Cir- 
cumſtances ſhould render this advan- 
cing of the Payment more profitable to 
the Perſon for whom the ſaid Alimony 
was bequeathed: And in the ſecond 
Caſe, if the Perſon for whoſe benefit 
the Fiduciary Bequeſt was made, were 
not as yet of Age ſufficient to learn a 
Trade, or the ſaid young Woman ripe 
for Marriage, the advanced Payment, 
without the Precaution of taking Se- 
curity that the Money ſhould be appli- 
ed to the Purpoſes for which it was de- 
ſigned, would not acquit the Executor 
who had paid it. But if the Term for 
the Payment of the Legacy in Truſt, 
were only in favour of the Executor, 
and that no other Perſons had any In- 
tereſt therein, he might without diffi- 
culty pay the ſame before the Term i. 


h See the ſeventeenth and eighteenth Articles of 


the tenth Seftion of Legacies. 
i Javolenus eum qui rogatus poſt decem annos 


reſtituere pecuniam ante diem reſtituerat, reſpondit ; 
ſi propter capientis perſonam, quod rem familiarem 
tueri non poſſet, in diem fideicommiſſum relictum 
probetur, ut perdituro ei id heres ante diem reſti- 
tuiſſet nullo modo liberatum eſſe, Quod ſi tempus 
hzredis cauſa prorogatum eſſet, & commodum me- 
dii temporis eſſe ſentiret: liberatum eum intelligi. 
Nam & plus eum præſtitiſſe, quam debuiſſet. J. 15. 
V de ann. leg. 


IX. 


If he who was charged with a Fidu- 
ciary Bequeſt or Subſtitution at the 
time of his Death, in favour of ſome 
one of his Children whom he ſhould 
think fit to chuſe, had given in his 


9. Do- 
nation has 
the F fect 
of an Elec 
tion of a 
Subſeitute, 


9m the Life-time to one of his Children the 
Donor was 
imnpowered 
'9 (uſe, 


Things which were ſubject to this Fi- 
duciary Bequeſt ; this Donation weuld 
Vol. II. 
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be in the place of an Election, if the 
ſame were not revoked. For altho that 
the Liberty of this Choice ought to laſt 
until the Death of the Perſon charged 
with this Fiduciary Subſtitution, and 
that it would be the Intereſt. of all the 
Children that the ſaid Donation ſhould, 
not deſtroy the ſaid Liberty; yet it 
would be ſufficient that the Donee had 
been made choice of, and that the ſaid 
Choice had not been revoked; ſeeing 
the ſaid Choice would be confirmed by 
the Will of him, who, having it in his 
power to make another Choice, had not 
done it.. So that it would be the ſame 
thing, as if this Choice had been made 
at the time of his Death 7. 

IA filia pater petierat, ut cui vellet ex liberis 
ſuis, pradia cum moreretur, reſlitueret. Uni ex 
liberis prædia fideicommiſſi viva donavit. Non eſſe 
electionem, propter incertum diem fideicommiſſi, 
certæ donationis videbatur, nam in eum deſtinatio 
dirigi poteſt, qui fideicommiſſum inter cxteros ha- 


biturus eſt, remota matris electione. J. 77, §. 10. 
F. de leg. 4 ; 


X. 


If a Teſtator, having inſtituted his 10. The 
Son his Heir or Executor, had charged Bound, of 
him to reſtore to his Children his Inhe- “e Liber- 


ritance, praying him at the ſame time |) "5 
to give to one of them whom he ſhonld 7% Sli. 


name to him, ſomething more than would ures more 
fall to the Share of the others; the ſaid / 10 
Executor would not have an indefinite er. 
Liberty to give to this Son the greateſt 
part of the Inheritance, but only a 
power to regulate and ſettle ſome ſmall 
Advantage for him that would not 
make too great an Inequality between 
him and the others n. 


m Pater cum filia pro ſemiſſe hærede inſtituta, 
ſic teſtamento locutus fuerat: Pero, cum morieris, 
licet alios quoque filios ſuſceperis, Sempronio nepoti 
meo plus tribuas in honorem nominis mei. Neceſ- 
ſitas quidem reſtituendi nepotibus viriles partes, 
præcedere videbatur, Sed moderandæ portionis, 
quam majorem in unius nepotis perſonam conferri 
voluit, arbitrium filiæ datum. /. 76. 5. 5. V. de 
legat. 2. 


XI. 

If a Father who had ſeveral Children, ,, 0, 

having inſtituted his Wife his Execu- / the Sub- 

trix, had intreated her to reſtore his flicures in 

Inheritance to their Children, or to 4ivers De- 

ſuch of them as ſhould happen to be?“ 
alive, or to reſtore it to their Grand- 
children, or to any one of them whom 
ſhe ſhould chuſe, or to ſome one of 
his Family whom ſhe ſhould name; a 
Diſpoſition conceived in theſe Terms 
would not leave to the {aid Executrix 
an indefinite Liberty to chuſe whomſo« 
ever ſhe ſhould think fit from among 
1 theſe 
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ttheſe three ſorts of Subſtitutes. But 
this Expreſſion would call in the firſt 
place all the Children of the firſt De- 
gree, and they would all of them be 
preferred to all the Grandehildren of 
the Teſtator ; and in default of the 
Children, ſhe might chuſe among the 
Grandchildren, but could not prefer to 
them the collateral Relations, whom ſhe 
could not call to the Succeſſion but in 


default of the Children and Grand- 


children x. "3 0 


1 Peto de te, uxor cariſſima, (uti) cum morieris, 
hereditatem meam raſlituas filits meis, vel uni eo- 
rum, vel nepotibus meis, vel cui volueris, vel cog- 
natis meis, ſi cui woles ex tota cognatione mea. 
Inter filios reſpondi ſubſtitutionem fideicommiſſi 
factam videri. Circa nepotes autem, (&) cteros 
cognatos, facultatem eligendi datam, ex cæteris au- 
tem cognatis, fi nepotes ſupereſſent, non recte mu- 
Herem electuram, propter gradus fdeicommiſſi præ- 
ſcriptos. Deficiente vero gradu nepotum, ex 05 
natis, quam velit perſonam eligi „. 57. 8. 2. 
F ad Senat. Trebell. 
mat is ſaid here of the Choice from among the 
Grandchildren, muſt be underflood without proju- 
dice to their Legitime or Child's Part. 


> + - 
If two Brothers who are ſubſtituted 


12. The : : 
Parties reciprocally to one another, in caſe 
who are one of them ſhould die without Iflue, 


= „ had agreed between themſelves that 
to one an- the Subſtitution or Fiduciary Bequeſt 


other, may ſhould have no effect, this Agreement 
renounce would annul the Suſtitution. For they 

yi eee wal might diſcharge one another from it, that 
_ wan each of them might poſſeſs. freely that 
: which his Father had left him, and that 
neither of them might have any Temp- 

tation to wiſh for the other's Death, 

Which Conſideration renders ſuch an A- 
greement ſo favourable, that Minority 

alone would not be ſufficient to ſet it a- 

ſide, unleſs it ſhould appear by the Cir- 
cumſtances that one of the Parties had 
ſuſtained Damage by the Agreement o. 


o De fideicommiſſo a, patre inter te & fratrem 
tuum viciſhm dato, fi alter veſtrum ſine liberis ex- 
ceſſerit vita, interpoſita tranſaQtio rata eſt ; cum fra» 
trum concordia, remoto captandæ mortis alterius 
voto improbabili, retinetur. Et non poteſt eo caſu 
reſcindi, tanquam circumventus ſis: cum pacto tali 
conſenſeris: neque eam, cui ſubveniri ſolet ætatem 
agere te proponas: nec, ſi ageres, iiſdem illis de 
cauſis in integrum reſtitutionis auxilium impetrare 
deberes. J. 11. C. de tranſact. 

Cum proponas, filios teſtamento ſeriptos hæredes 
rogatos eſſe (ut) qui primus rebus humanis exime- 
retur alteri portionem hæreditatis reſtituerit: Quo- 

am precariam ſubſtitutionem fratrum conſenſu ro- 
miſſam adſeris, fideicommiſſi perſecutio ceſſat. l. 16. 


C. de packt. 
XIII. 


13. the If a third Perſon who had honeſtly 


”re/cr12- aud fairly poſſeſſed ſome Goods, which 
tion of ub | 


were ſubject to 2 Fiduciary Bequeſt or fing 
Sn for | a time as to ac- Gaads cant 


quire a Right by Preſcription, compu- 79.5 
toad ny ran ae, 
againſt the Executor who was charged and like- 
with the Fiduciary! Subſtitution, the #%/e.-- 
Subſtitute could not deduct that time up . — 
on pretence that the Proſcription could 4 


not run againſt the Executor to his Pre- 
judice. For the Executor was the Maſ- 
ter of the Goods, and it was his Buſi- 


neſs to enter a Claim, in order to in- 
pt the Preſcription: And the Sub- 
ſtitute might likewiſe on his part have 
DIES his own Intereſt. And it 
would be the ſame thing if it were 
ſome Right belonging to the Inheri- 
tance, which, for want of a Demand 
on the part of the Executor, had been 
loſt by Preſcription p. 3 
þ Si temporalis astio in bæreditate relifta ſuerit; 
tempus, quo heres experiri aute reſtitutam hæredi - 
tatem potuit, imputabitur ei, cui reſtituta fueria 


J. 70. S. alt. ff. ad Senat. Trebell. See the ele- 
venth Article of the firſt Section. See the follow- 
ing Article. 


We muſt underſiand this and the following Ar- 
ticle, of Fiduciary Bequeſts or Subſtitutions which 
had not been u or inrolled, purſuant to the 
Ordinances which have been taken notice of at the 
end of the Preamble of this Title. For if a Subſtiru+ 
tion of 4 Land, for inſtance, had been inrolled, 
the Right of the Subſtitutes would be preſerved 
againſt all Purchaſers and ether Occupiers. 


XIV. 


If a Legatary of an Uſufruct of Lands, ,, Tj 
which are ſubject to a Fiduciary Subſti- preſcrip- 
tution, had diſpoſed of the Property of tion 
the ſaid Lands by his Teſtament, in fa- _ 
vour of a Perſon who, being ignorant _ which 
of the Fiduciary Subſtitution, had poſ- are aliens- 
ſeſſed the ſaid Lands during the time ed b) the 


Poſſeſſion by the Subſtitute 9. Subſtitute 


q Sticho teſtamento manumiſſo, fundi uſusfruc- Y the 

tus erat legatus ; &, cum is uti fruique deſiſſet, fi- he 
dei hæredum teſtator commiſit, uti eum fandum Herres. 
darent Lucio Titio. Sed Stichus teſtamento ſuo 
ejuſdem fundi proprietatem nepotibus ſuis legavit. 
Et hæredes Stichi ex teſtamento ejus legatariis nepo- 
tibus eum fundum tradiderunt. Queſtum eſt cum 
nepotes legatarii ignoraverint conditionem fundi ſu- 
pra ſcripti priore teſtamento datam, & pluſquam 
tempore ſtatuto poſſederint, an eum fundum ſibi ad- 
quiſierint. Reſpondit, ſecundum ea quæ propone- 
rentur, legatarios ſibi adquiſiſſe. 1, 36. ff. de uſu & 
uſuf. & red. legat. 

We muſt make the ſame Remark on this Article, 
which has been made on the preceding, 


XV. 


If it ſhould happen that the Execu- 15. The 
tor or Legatee, who is charged with a Fiduciary 


F : 4 3 Subſtitu- 
Fiduciary Subſtitution that ou 1 gion after 


16. 
Sub, 
tion 
Exe 
or L 
in ce 
ſhout 
with 
fuer 
with 
any 
if he 
Chile 
behin 
hin, 


the Death 
of the Ex- 
ecutor Or 

Legatarys 
= 
by ther c 
vil 


Death. ſiſuntion of 


Direct Subſtitations. Tit 3 Sect. 3. 


take place at his Death, ſhould fall into 
* State of Civil Death, whether it were 
by a Sentence of Death, or by a Con- 
demnation to ſome other Puniſhment, 
vlich would be attended with the Con- 
his Goods; this Civil 
Death and this Confiſcarion would not 
tay opeb the Piduciary Subſtitution. 
For beides that the Subſtitution would 
be undorſtood only of a Natural Death, 
and that the Subſticure might die be- 
fore the Executor or Legatee, it might 
fo happen that the Sentence of Con- 
demnation might be annulled by an 
AR of Grace of the Prince, and that 
fo this Executor or Legatee being re- 


| ſtored to his former State (and Condi- 


16. The 
Subſtitu- 
tion to an 
KHxecutor, 


tion, would enter again to the Poſſeſ- 
ſion of his Goods, or might acquire 
others. Thus, this Fiduciary Subſti- 
tute could not demand the Goods that 
art ſubſtituted. But tt wotild be Juſt in 
ſuch a Caſe, that Proviſion ſhould be 
made for the $ecuriy of the ſubſtituted 
Goods, by Precautions to be taken be- 
tween the Fiduciary Subſtitute and 
thoſe to whom the ſubſtituted Goods 
Mould 80 7. | 

y Cornelio Felici mater ſcripra hzres rogata erat 
reſtituere ha roditatem poſt mortem ſuam, cum heres 
ſeripta candemnara eſſet a fiſco, & omnia bona 
mulieris oceuparentur ; dicebat Felix, ſe ante pœnam 
eſſe ? hoc enim conſtiturum eſt, Sed fi nondum 
dies fideicommiſſi yeniflet, quia. poſſet ipſe prius 
mori, vel etiam mater alias res acquirere, repulſus 
eſt interim a petitione. I. 48. §. 1. . de jure fiſci. 
As $0 the Precautions mentioned in the Article, 
ſee the third Article of the ſecond Section of the 


Falcidian Portion. 


XIV. 


If an Executor or Legatee were 
charged with a Fiduciary Bequeſt or 
Subſtitution, in caſe he ſhould happen 
to die without Iflue, and that he had 


* Children who ſurvived him, this Fidu- 


in caſe he 
ſhould die 


ciary Subſtitution would remain with- 


without e out any effect. And even altho theſe 
ſueremains Children ſhould renounce the Succeſſion 


without 
any effect 


of their Father, yet the Subſtitute 


i je leave; would have no Right, becauſe the Con- 


Children 
behind 
him, 


dition of the Fiduciary Subſtitution 
would not be accompliſhed, and be- 
cauſe the Intention of this Teſtator was 


not to engage the ſaid Children to be- 


come Heirs to their Father, but to leave 
to him the free Uſe and Diſpoſal of 
the ſubſtituted Goods, in caſe he had 
Childrens. 


s Cum exit rogatus, ſi ſine liberis deceſſerit, per 
r. 5 Aft wahl. 
tur, ſi patri ſupervixerint liberi. Nec quæritur, an 
hæredes extiterint. J. 114. S. 13. ff. de leg. 1. J. 1. 
C. de cond. inſ. v. l. 5. 5. 2. C. ad Senat. Tre bell. 
L. 85. ff. de harid. inſt, 3 5 


J It is not ſo much for the Cafe ex- 
-plained in this Article, that we have 
added this laſt Rule to this Title, as 
for the Conſequences which ma be ga- 
thered from it for reſolving a Queſtion 
Which is commonly propoſed, and 
Which is expreſſed in theſe Terms, to 
wit, I the'Children who ate in the Condis 
tion, are in the Diſpoſition; that is to ſay, 
if the Children who ſurviving their 
Father, make the Right of the Subſti- 
uns to ceaſe, are themſelves {ſubſtitu- 
ned. | 

This Queſtion has divided the Inter- 
a the greateſt part of whom have 
been of opinion, 'that the Children 


are ſubſtituted. Others, and among 
them the moſt able Interpreter of them 


all, are of a contrary opinion; and to 
ſupport it, they quote the Text cited 
on oo Article, and ſome others, but 
without explaining the Conſequences 
which they T ther: kom them : And fee- 
ing none of thoſe Texts decide precifely 
this Queſtion, and that it is fo'frequent- 
ly ſtarted, that we cannot well difpenſe 
with examining it, it would feem that 
it might be urged againſt the Opinion 
of thoſe who will have the Children to 
be ſubſtituted, that the Text cited on 
this Article, and all the others which 
decide that the Fiduciary Subſtitution, 
in caſe there be no Tſſue, ceaſes when 
there is Iflue, ſeem to imply the Con- 
ſequence, that there is no Subſtitution 
with reſpe& to the Children. This 
Conſequence is not only founded on this 
Reaſon which is expreſſed in the Texts, 
that the Condition of the Fiduciary 
Subſtitution is not come to paſs; for 
to this one might reply, that this Rea- 
ſon reſpe&s only the Subſtitute ; bur it 
it is alſo founded on this, that we ſee 
that in all the Laws which mention 
this Caſe, and which decide it after 
the ſame manner, there is not any one 
of them in which it has been thought 
fit to add any Words to this effect, 
Thar truly the Fiduciary Subſtitution 
was null in reſpe& of the Subſtitute, 
but that it would go to the Children, as 
being comprehended in the Diſpoſition 
of the Teſtator, and called by him to 
the ſubſtituted Goods. This Addition 
ſeems to be ſo natural and ſo neceſſary, 
that ſeeing none of the Authors of theſe 
Laws have thought of it, we may con- 
clude from thence that they did not 
think that the Subſtitution took in the 
Children. And among theſe Texts 


there is not one of them where this 
Addition would have been more natu- 
ral 


£53 


* 


made it a 
added, That attho they were not Heirs 
to their Father, yet they would never- 


they 
themſelves, that if we examine into the 


The CIVIL LAW, S BOO RV. 


ral and more neceſſary than in the Text 
cited on this Article, and which we 
have made choice of for that reaſon. 
For the Circumſtance! of the Childrens 
renouncing their -Father's Succeſſion, 
ill more neceſſary to have 


theleſs reap the Benefit of the Fiduciary 
Subſtitution, a mT 

We may add to theſe Reaſons, altho 
ſeem to be deciſive enough in 


Intention of the Teſtator who ſubſti- 
tutes to his Executor, or to a Legatee, 
in caſe he has no Children, it does not 


ſeem as if he had any the leaſt View of 


calling the Children to the Subſtitution. 
For if that had been his Intention, he 
would have ſubſtituted the Children in 
the firſt. place, and not. called another 


- Subſtitute, except in default of them. 


Thus, when the Teſtator does no-other 
thing, but barely diſpoſe in favour of 
a Fiduciary Subſtitute, in caſe he have 
no Children, his Intention appears to be, 
That in. caſe there be Children, their 
Father ſhall: not be any longer charged 
with the Fiduciary Subſtitution, but 
ſhall have free Liberty to diſpoſe of the 
Goods in favour of ſuch of his Chil- 
dren as he ſhall think fit to chuſe, or 
of other Perſons. Fre 
We think that we may venture to ſay 
in relation to this Queſtion, that the 
Interpreters who have invented it, ha ve 
made a doubt of that which the Sim- 
plicity of the Principles ſets in a clear 
and evident Light, and that their Sen- 
timent 1s contrary to the Rules: And 
the Author whom e juſt now quoted 
was of this Opinion, as to this mat- 
ter T. The Reader may have remark- 
ed in ſome Places of this Book ſuch 
like Opinions of the Interpreters, op- 
poſite to the Spirit of the Laws. And 
we make this Reflection here, that 
we may have an opportunity of obſer- 
ving farther, that we ſee in this Queſ- 
tion, and in the Sentiment of thoſe In- 
terpreters, a remarkable Example of 
the Difficulties which they have ſtarted 
in the matter of Subſtitutions, framing 
in this manner Queſtions, and deciding 
them by other Principles than thoſe of 
the Laws, and taking afterwards their 
own Deciſions for new Principles, from 
Deficientibus ſuperioribus conjecturis, nega- 
rem & pernegarem eos qui ſunt in conditione eſſe in 
diſpoſitione, ex 1, Gallus, & c. Cujac. conſult, 35, 
Theſe Conjectures taken from the Words of the 
Teſtament about which this Author was conſulted, 


make no Alteration in his Opinion touching the ge- 
neral Poſition. 


Juſtinian confounded the two Decrees 


whence they raiſe and reſolve in the 


ſame manner other Queſtions. | Thus it 
is that they have perplexed this mat- 
ter of Subſtitutions, which altho in it 
ſelf intricate; enough, may neverthe- 
leſs be redueed to Principles and Rules 
that are plain enough, and which are 
ſufficient for reſolving all the Queſtions 
that can ariſe, or that can be i ined. 
It is to theſe Principles, and to theſe 
Rules, that we have conſined our ſelves 
in this Book, as well as the others, ha- 
ving endeavoured to comprehend there- 
in every thing that is in the Laws, 
which is conformable both to our Uſage, 
and to Equity, without leaving out 
even the particular Caſes which are ſpe- 
cified in the Laws, and which may 
make the Uſe of the Rules eaſier, 


e LION We uence N 
TIT IV. 
Of the Trebellianick Portion. 


EAR the Trebellianick Poftion is 
BUY meant the fourth Part, which 
US the Laws appropriate to Exe- 
cutors who are charged with an univer- 
ſal Fiduciary Bequeſt of the whole In- 
heritance, or of a part of it; which 
diſtinguiſhes the Trebellianick Portion 
from the Falcidian Portion. For the 
Falcidian Portion relates to Legacies, 
and to particular Fiduciary Bequeſts of - 
certain Things. 

This fourth Part was called the 
Trebellianick - Portion, becauſe of a 
Decree of the Senate, which was na- 
med thus from the Name of one of the 
Conſuls of that Year in which it was 
made, ordaining that the Executor who 
ſhould be charged to reſtore the Inheri- 
rance to the Fiduciary Subſtitute, ſhould 
be diſcharged of all the Debts and Bur- 
dens, and that the fame ſhould paſs with 
the Goods to the Subſtitute. But ſeeing 
the Executors, who had but little or no 
profit from the Inheritance which they 
were obliged to reſtore, refuſed to ac- 
cept it, when they were only to make 
Reſtirution of it; it was ordained by 
another Decree of the Senate, that the 
Executor who ſhould be charged with 
a Fiduciary Bequeſt of the Inheritance, 
might retain the fourth Part therecf. 
But becauſe of ſome Inconveniencies in 
this laſt Decree of the Senate, which it 
would be to no purpoſe to mention here, 


t 


of 


Of the Trebellianick Portion. Tit. 4. Seck. 1. 255 


of the Senate together, giving to the 
firſt the Effects of them both, in ſuch 
Parts of them as he intended ſhould 
ſubſiſt both of the one and the other. 
So that the Name of Trebellianick 
Portion has ever ſince been applied to 
this Fourth Part that is taken out of the 
Fiduciary Subſtitutions of Inheritances. 


But this Trebellianick Fourth Part being. 


founded on the ſame Equity, and being 
of the ſame nature with the Falcidian 
Portion, or rather being only a ſort of 
Falcidian Portion, in that it retrenches 
the Diſpoſitions of a Teſtator who 
ſhould charge his Executor to reſtore 
more than three Fourths of the Inheri- 
rance ; this Aﬀinity between theſe two 
Fourths has been the Reaſon why the 
Laws have confounded them together, 
and that they have even given to the 

Trebellianick Portion the Name of the 
Falcidian a. And ſeeing for this reaſon 
the Rules of the Falcidian Portion do al- 
moſt all of them agree to the Trebel- 
lianick Portion, it is neceflary that we 
ſhould join them to thoſe which ſhall 
be explained in this Title, in which 
we ſhall confine our ſelves to ſuch Rules 
as are neceſſarily to be diſtinguiſhed 
from thoſe of the Falcidian Portion. 
And as to the Rules of the Falcidian 
Portion, which have no relation to the 
Trebellianick Portion, they come with- 


in ſo narrow a compaſs, and are fo ea- 


ſily diſtinguiſhed, that it would be al- 
together uſeleſs to make any Remark on 
them here, ſeeing they may be eaſily 
diſcerned by the bare reading of them. 
We ſhall ſay nothing here of the dou- 
ble Fourth Part which belongs to Chil- 
dren who are charged with Fiduciary 
Subſtitutions, to avoid repeating what 
has been ſaid of this matter on the ſix- 
teenth Article of the firſt Section of 
Dire& and Fiduciary Subſtitutions. 
The Readerought not to be ſurpriz d 
that he finds in this Title only a few 
Articles; for it was neceſſary that we 
- ſhould confine our ſelves to the Rules of 


which it is compoſed : And all the- 


Rules which may be thought to be 
wanting here, and which ſwell in the 
Body of the Roman Law the Title rela- 
ting to this Subject, have been explain- 
ed either under the Title of the Falci- 
dian Portion, as we have juſt now re- 
marked, or in the other Titles of this 
fifth Book, where we have ſet down 
every Rule in its proper place. 


a . J. 6. Go ad Senat. Trebel. & 1. 8. 19. 
* 


SECT. 1. 
Of the Uſe of the Trebellianick Por- 
tion, and wherein it conſiſts. 


The CONTENTS. 


1. Definition of the Trebellianick Portion. 

2. It takes place for an Executor who has 
but a part of the Inheritance. 

3. The Teſtator may in lieu of the Trebel- 
lianick Fourth Part aſſign to the Execu- 
tor either Houſes, Lands, or ſome other 
Thing. 


I. 


H E Trebellianick Portion is the 1. Defni- 
fourth Part of the Inheritance, tio» of che 
which ought to remain to the Executor _ 
who is charged to reſtore it a. —_— 
a Ut ei qui rogatus eſſet hæ reditatem reſtituere, 
perinde liceret quartam partem retinere, atque ex 
lege falcidia ex legatis retinere conceditur. 5. 5. int. 


de fideic. hared, 


II. 


If he who is charged with a Fidu- 2. # takss 
ciary Subſtitution, be Heir or Executor place for 
only for a Part of the Inheritance which u Exec 
he is charged ta reſtore, he will have re _ 

* as but a 
the Trebellianick Portion out of it; part of the 
which will be the fourth Part of his Inheri- 
Portion of the Inheritance. And it farce. 
would be the ſame thing, if ſeveral 
Heirs or Executors were charged to 
reſtore their Shares of the Inheritance, 
or only ſome of them theirs. For eve- 
ry one of them would have the Trebel- 
lianick Portion of his own Share 6. : 

b Poteſt autem quiſc 
hæredem rogare. 6; 3 e 4454 al 

Et hoc caſu eadem obſervari præcipimus quæ in 
** hæreditatis reſtitutione diximus. 5. 8. in f. 
tod. 


III. 


Altho the fourth Part which ought to 3. 12e 
remain to the Executor, be a Quota of Teftator 
the Inheritance, which makes it neceſſa- * in eu 
ry that there ſhould be a Partition of the 1 
Eſtate made between the Executor and nici fourth 
the Fiduciary Subſtitute ; yet the Teſta- Part aſſan 
tator may aſſign to the Executor a cer- e 1e Ex- 
tain Lang, or Tenement or other Thing, % 
or even a Sum of Money in lieu of the hes, Lands 
ſaid fourth Part; and in this Caſe if the or ſome - 
Executor reſtore the whole Inheritance er thing. 
to the Fiduciary Subſtitute, excepring 
what 1s. thus reſerved to him by the 

Teſtator 
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Teſtator, the Subſtitute would be ſole- 
ly anſwerable for all the Charges; 
whereas if the Executor ſhould take the 
fourth Part of the Inheritance, the 
Goods and the Charges of the Inheri- 
tance would be divided between them 
proportionably to their Shares c. 

c Si quis una aliqua re deducta, five præcepta, 
quæ quartam contintt (veluti funde, ye} alia re) 
rogatus ſit reſtituere hæreditatem, ſimili modo ex 
Trebelliano Senatus · Conſulto reſtitutio fiet, pexinde 
ac fi quarta parte retenta rogatus eſſet reliquam hæ- 
reditatem x eſtituere. Sed iſlud intereſt, quod alte- 
ro caſu, id eſt, cum deducta, ſive præcepta aliqua 
re reſtituitur hæreditas: in ſolidum ex eo Senatus- 
Conſulto actiones transferuntur. Et res, qu# rem. 
net apud hæredem, ſine ullo onere — 405 apud 
eum remanet ſi ex legato ei acquiſita. Altero 
vero caſu, id A, cum quarta parte retenta rogatus 
eſt hzres reſtituere hæreditatem & reſtituit: ſcin- 
duntur actiones, & pro dodrante quidem transfe- 
runtur ad fideicommiſſarium, pro quadrante rema- 
nent apud hæredem. Quin etiam licet una re ali 
qua deducta aut præcepta, reſtituere aliquis baredi- 
tatem rogatus ſit, in maxima reditatis 
contineatur, æque in ſolidum transferuntur actiones: 
& ſecum deliberare debet is, cui reftituitur hæredi - 
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SECT E 


Of the Cauſes which make the Tre- 
bellianick Portion to ceaſe, or which 
diminiſh it. 


The CONTENTS. 


1. The Teſtator may forbid the Deduction 
of the Trebellianick Portion. 

2. The Executor who. reſtores voluntarily 
the whole Inheritance, without · retaining 
am thing, caunot afterwards demand the 
Trebellianick Portion. 

3. The Fiduciary Subſtitute who is charged 
with a ſecond Reſtitution, has no right to 
the Trebellianick Portion. | 

4. How the Fruits are.reckoned or not reckou- 
ed as Part of tbe Trebellianick Portion. 

5. The Fruits are uot reckoned to the Chil- 
dren as Part of their Trebellianick Por- 
tion. Fa 

6. Penalty of the Executor who is charged 
to reſtore the Inheritance, and who has 
not made an Inventary of the Effects. 


I. 


If the Teſtator has expreſly forbid- 
4 den the — of the Trebellianick 


Portion, the Executor is at liberty ei- Ve De. 
ther to accept or refuſe the Inheritance: — ba 
but if he does accept it, he will be obli- 3 
ged to fulfil the Fiduciary Subſtitution Portion. 
without retaining any thing a. 


4 Neratius ſcribit ſi heres rogatus reſtituere to- 
tam hereditazem, non dedutta Falcidia, c. |, 1. 
S. 19. ff. ad Senat. Trebell. od 98 

Si vero expreſſim deſignaverit (teſtator) non vel- 
le hæredem retinere Falcidiam, neceſſarium eſt yale- 
re teſtatoris ſententiam. Nov. 1. C. 2. H. Alt. 

Aut {i parere noluerit, eum quidem recedere ab 
hujuſmodi inſtitutione, locum vero fieri (ſicut du- 
dum prædiximus) ſubſtitutis, & cohæredibus, & fi- 
deicommiſſariis, & legatariis. d. G. in f. 

See the laſt Article, and the Remark that is 
there made on it. | 


II. 


If the Executor who might have 2. 7% 
retained the Trebellianick Portion, {7 
had reſtored the whole Inheritance fore, 20. 
without any Deduction, he would not lantarit) 
afterwards be admitted to demand it: e whole 
For it would be preſumed that he had / 


. tance, 


made Reſtitution of the whole lnheri- ,,;;;... 
_ tance, only that he might fulfil more retaining 


punctually the Fiduciary Subſtitution ; 429 ching, 
unleſs it ſhould appear by the Circum- ©97% 4 


x ter ward 
ſtances that ſome Error in Fact, or ſome ST 


other Cauſe, ought to deſtroy this Pre- the Trail. 
ſumption 5. lianick 
Si totam hæreditatem rogatus reſtituere tu ſpon- 888 
te adieris, & ſine deductione quariz partis reſtitue- 
ris; difficile quidem crederis perignqrantiam magis, 
non explendi fideicommiſſi cauſa hac fecifle ; ſed fi 
probayeris per errorem te quartam non retinuiſſe, 
recuperare eam poteris. J. 68. §. 1, F. ad Senat. 
Trebell. 
See the fifteenth and ſixteenth Articles of the 
fourth Section of the Falcidian Portion. 


III. 


If the Fiduciary Subſtitute of the In- 3. The F, 
heritance, or of a part of it, were 2 
likewiſe charged to reſtore it to ano- — 52 255 
ther Perſon, he could not deduct a ſe- charged 
cond Trebellianick Portion out of it, wich a/c 
altho the Executor who had reſtored 94 Heft 


4 f a tation, has 
the Inheritance to him had retained his „, right t 


fourth Part: For theTrebellianick Por- 2% 7r/- 


tion is due only to the Executor who lianict 
ſucceeds immediately to the Teſtator, Poriion. 
unleſs the Teſtator has likewiſe granted | 
it to this Fiduciary Subſtitute c. 


c Nunquam legatarius vel fideicommiſſarius, li- 
cet ex Trebelliano Senatus-Conſulto reſtituitur ei 
hæreditas, utitur legis Falcidiæ beneficio, J. 47. . 1. 
F. ad leg. Falc. 

Neratius ſcribit : ſi hæres rogatus reſtituere to- 
tam hæreditatem, non deducta Falcidia, rogato & 
ipſi, (ut) alii reſtituat: non utique debere eum de- 
trahete fideicommiſſar io ſecundo quartam: niſi li- 
beralitatem tantum ad priorem fideicommiſſarium 
1 pertinere, J. 1. $5. 19. ff, ad Senat. 
Tre "is | 


Qui 


5. The 
Fruits / 
net reck, 
ned : 0 T. 


Childrez 
4: part 
: heir Tra 
bellianict 
Portion, 


Of the Trebellianick Pottidn, ' Tid 4) Sect. 2. 


Qui fideicommiſlam/ hæreditatem ex Trebelliano, 


cum ſuſpecta diceretur totam accepit, ſi ipſe quoque 
atus ſit alii reſtituere, totum reſtituere cogetur ; 
& erit in hac quoque reſtitutione Trebelliano locus. 
Quartam enim Falcidiz jure fideicommiſſarius reti- 
nere non potuit ; nec ad rem pertinet, quod, niſi 
jor, ut adiretur hareditas, deſideraſſet, fideicom- 
miſſum ſecundo loco datum intercidiſſet. Cum enim 
ſemel adita eſt hæreditas, omnis defuncti voluntas 
rata conſtituitur. Non eſt contrarium quod legata 
cætera non ultra dodrantem præſtat. Aliud eſt enim, 
ex perſona hæredis conveniri: aliud proprio nomine 
defuncti precibus adſtringi. /. 3 5. S. 2. cod. 


IV. 


4. WW If the Goods ſubject to the Fiduciary 
the Fruits Subſtitution were to be reſtored only 
ſome time after the Death of the Teſ- 


are rec- 

e tator, or after the Exiſtence of a con- 
not recko- e ; " 

nad as part dition on which the Subſtitution Mould 


of the Tre- depend, the Fruits which the Executor 

belianick had reaped before the Subſtitution was 

Portion. open, would be reckoned to him as part 
of his Trebellianick Portion 4. But the 
Fruits reaped by the Executor after the 
time that the Fiduciary Subſtitution was 
to take place, when the Reſtitution of 
the ſubſtituted Goods was delayed only 
thro the Negligence of the Subſtitute, 
would not be reckoned as part of the 
Trebellianick Portion due to the ſaid 
Executor e. 


4 Fructus in agua imputantur. J. 18,5. 1. F. 


ad Senat. Trebell. | 
Ante diem fideicommiſſi cedentem fructus, & u- 


ſurz quas debitores hareditarii, cum poſtea ceſſiſſet 
dies ſolyerunt ; item mercedes prædiorum ab _ hzre- 
de pereepen, portioni quadrantis imputantur, J. 52. 


§. 5. C0 
e Si hæres poſt multum temporis reſtituat cum 


præſenti die fideicommiſſum ſit, deducta quarta re- 
ſtituet. Fructus enim, qui percepti ſunt, negligen- 
tia petentis, non judicio defuncti, percepti, videntur. 
Alia cauſa eſt, ſi ſub conditione, vel in diem roga- 
tus fuerit. Tunc enim quod percipitur ſummovet 
Falcidiam, ſi tantum fuerit quantum quartam facit 
& quartz fructus. Nam frucius, qui medio tem- 
pore percepti ſunt, ex judicio teſtantis percepti vi- 
dentur. l. 22. f. 2. eod. | 

See the ſixteenth Article of the fourth Section of the 
Falcidian Portion, the ninth Article of the firſt 
Section of Subſtitutions, and the fifteenth Article of 
the ſecond Section of the ſame Tulle, 


V. 


The Rule explained in the preceding 
Article, which reckons to the Executor 
the Fruits as Part of his Trebellianick 
Portion, relates only to ſuch Executors 
as are not Children or Deſcendants of 
the Teſtator. For the Fruits which the 
Children enjoy before the Fiduciary 
Subſtitution is open with which they 
are charged by their Father, Mother, or 
other Aſcendant, accrue to them with- 
out any Diminution of the Claims or 
Demands which they may have upon 

Vo I. II. | 


5. The 
Fruits are 
net rec ło- 
ned to the 
Children 
4; part of 
their Tre- 
bellianick 
Por tion. 


257 


the Inheritance which they are charged 


to reſtore ; 2 Fi- 
duciary Subſtitution n favonr of 


their own Children, or other Deſcen- 
dants of the Teſtator: And they will 
have over and above the Fruits which: 
they 'may have enjoyed, their entire 
fourth hor of the whole Inheritance; e- 
ven altho the 'Teſtator had ordained that 
thoſe Fruits ſhould be reckoned as part 
of it /. | | | 

F Jubemus quoties pater vel mater filio ſuo, filiæ, 
filiis vel filiabus, ex æquis vel in æquis partibus her- 
redibus inſtitutis, invicem ſeu ſimpliciter quoſdam ex 
his, aut quemdam rogaverit qui prior ſine liberis 
deceſſerit, portionem hareditatis ſux ſuperſtiti ſeu 
ſuperſtiribus reſtituere: ut omnibus lwodil retenta 
quarta pro authoritate Trebelliani Senatus conſulti, 
non per imputationem redituum, (licet hoc teſtator 
rogaverit vel juſſerit) ſed de ipſis rebus hareditariis, 
dodrans reſtituatur. Idemque in retinenda legis 
Falcidiz portione obtinere jubemus. Et fi, pater vel 
mater filio ſeu filia inſtirucis (ficut ſupradictum eſt) 
heredibus, rogaverit eos eaſye nepotibus vel nepti- 
bus, pronepotibus vel proneptibus ſuis, ac deinceps 
reſtituere hæteditatem. J. 6, C. ad Senat. Trebell. 


VI. 


Seeing the Trebellianick Portion is a C. Penalty 


fourth Part of the Inheritance; the Ex- ere 
ecutor who pretends to retain this ;, ,,,,.., 


fourth Part, ought to ſhew what the to reſtore 
Goods of the Inheritance conſiſt in, in -e Inheri- 
order to regulate that which he may re- te, 45d 
tain, and that which he ought to re- _ 1 Do, 
{tore. And this is what he cannot do ,, mwen- 
but by making an Inventary of all the ry of the 
Goods of the Inheritance. Which lays Efe#ts. 
a double Tie on this Executor to make 
the ſaid Inventary ;' both for his own 
Intereſt, that he may eſtabliſh his Righr 
to the Trebellianick Portion, and regu- 
late the Proportion of it, and for the In- 
tereſt of the Fiduciary Subſtitute, that he 
may be able to judge of the Fidelity of 
the Reſtitution of the ſubſtituted Goods, 
as has been mentioned in the twentieth 
Article of the firſt Section of Subſtitu- 
tions. Thus the Executor, who being 
charged with a Fiduciary Subſtitution 
of the Inheritance, or of a part of it, 
had neglected to make an Inventary of 
the Goods, would be very jultly depri- 
ved of the Trebellianick Portion, un- 
leſs it were in a Caſe which ſhould not 
require this Precaution, or that parti- 
cular Circumſtances ſhould exempt him 
from this Penalty, which would be juſt- 
ly inflicted on him in caſe his not having 
made an Inventary could be any ways 
imputed to his want of Fidelity, 'or to 
his Neglect g. | 
g See the Texts cited on the twentieth Article of 
the firſt Section of Direct and Fiduciary Subſtitutions, 


+ deprive the Executor of the Trebellia- 


J It is to be remarłed on this Arti- nick Portion for want of an Inventary; 
cle, and on the twentieth Article of as for example, if an Executor were 
the firſt Section of Subſtitutions, that charged to reſtore the Inheritance at the 
ſeveral Interpreters have been of opi- ſame Inſtant that he ſhould t it; 
nion, that altho the Executor who is becauſe in this Caſe, which was very 


charged with a Fiduciary Subſtitution 
of the Inheritance has neglected to make 
an Inventary 
for that Omiſſion to be deprived of the 
Trebellianick Portion. Chic 
Foundation on which they build their 
Opinion is, that the Privation of the 
Trebellianick Portion being a Puniſh- 
ment, it ought not to be infliged on the 


of the Goods, he is not 
And the chief 


uent under the Roman Law, there 
would be no Inyentary to make, the 
Fiduciary Subſtitute having nothing to 
do but to take the Declaration of the 
Executor who reſtores the Inheritance 
to him, and ſo to take poſſeſſion of the 
Goods: And the like Caſe might hap- 
pen if a Teſtator who had a mind to 
convey his Inheritance, or a Part of it, 
to a Relation or Friend who was abſent 


4 

4 Executor unleſs there be an expreſs Law 
that has eſtabliſhed it: That it is true, 
that the Laws have ordained that the 
Executor ſhall forfeit his Right to the 
Falcidian Portion of Legacies when he 


in a foreign Country, bad inſtituted a- 
nother Perſon his Executor, and had 
charged him to reſtore the Inheritance 
which he left to him in truſt to his ab- 
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has neglected to make an Inventary; but 
that this Puniſhment ought not to be 
extended to the Executor who is char- 

ed with a Fiduciary Subſtitution of the 
3 or of a part of it, becauſe 
Penal Laws are not to be extended be- 
yond the Caſes for which they were de- 
ſigned. The other Interpreters, on the 
contrary, ground their Opinion on the 
Neceſſity of an Inventary, in order to juſ- 
tify the Fidelity of the Executor in ma- 
king the Reſtitution; and they add, that 
whatever the Laws have regulated in the 
matter of the Falcidian Portion is com- 
mon to the Trebellianick Portion, be- 
cauſe of the Confuſion which the Laws 
have made of theſe two Fourths into 
one, as has been obſerved in the Pream- 
ble of this Title, and that the ſame 
| Reaſons make it neceſſary to have an 
Inventary in the one caſe as well as the 
other; and that likewiſe Juſtinian in 
his firſt Novel, Chap. 2. where he or- 
dains, that the Falcidian Portion ſhall 
be forfeited in caſe there be no Inventa- 
ry, obliges the Executor to ſatisfy not 
only the entire Legacies, but alſo the 
Fiduciary Bequeſts; Non retinebit Falci- 
diam, ſed complebit legatarios & fideicom- 
miſſarios : Which Words thoſe of the 
other Party reſtrain to Fiduciary Be- 
queſts of particular things, and that 
with very good reaſon. 

This Queſtion has been variouſly de- 
cided in divers Tribunals of Europe, and 
there have been likewiſe contrary Jũdg- 
ments given thereupon in ſeveral Parlia- 
ments of this Kingdom; in which 
they have always had a due regard to 
the particular Circumſtances of each 
Caſe : For it is certain that there arc 
Caſes in which it would. not be juſt to 


ſent Friend as ſoon as he ſhould return, 
and that the ſaid abſent Perſon chanced 
to return about the time of the Teſta- 
tor's Death; for the Executor in this 
caſe being willing to reſtore the ſubſti- 
tuted Inheritance at the ſame time that 
he accepted it, would have no occaſion 
to make an are in order to pre- 
ſerve his Trebellianick Portion. There 
are alſo other Caſes in which it would 
not be juſt to deprive the Executor of 
the Trebellianick Portion for his not ha- 
ving made an Inventary; as for exam- 
ple, if the Executor were a Minor, and 
his Guardian had omitted to make the 
ſaid Inventary, or if the Death of the 
Teſtator had happened in the time of a 
Plague. And if in theſe and other the 
like Caſes the Fiduciary Subſtitute ſhould 
pretend that the Reſtitution were not 
entire, he would be allowed to bring 
Proofs of the Goods, and: of their Va- 
lue. We were in doubt whether we 
ſhould except alſo the Caſe where the 
Executor ſhould happen. to be a Son of 
the Teſtator's, and were charged with 
a Fiduciary Subſtitution in favour of his 


own Children : if, for example, the 


Subſtitution were only for the Benefit of 
one of the Children, and that the Cir- 
cumſtances ſhoald give ground to pre- 
ſume that ſome Favour had been ſhewn 
to the other Children 1n prejudice of the 
Subſtitution, What gives occaſion. to 
the Doubt is, that on the one part the 
Father might prejudice the Intereſt of 
the Child who was to have the Benefit 
of the Subſtitution, and might diminiſh- 
the Reſtitution. in favour of the other 
Children; aud that on the other part 
the ſaid. Father of the Subſtitute being 
to retain out of all the Goods of the 

Teſtator 


Of the Trebellianick Portion. Tit. 4. Sect. 2. 


Teſtator both his Legitime, and alſo 
the Trebellianick Portion, according 
to the Remark made on the ſixteenth 
Article of the firſt Section of Subſtitu- 
tions, the ſame is conſidered as a Part of 
his Legitime. So that it might be a 
Hardſhip to deprive him of it for want 
of an Inventary. But if the Executor 
were a Stranger, or even a collateral 
Relation, and charged with a Fiducia- 
ry Subſtitution, it would ſeem to be 
juſt that for the want of an Inventary 
he ſhould forfeit the Trebellianick Por- 
tion, as he would forfeit the Falcidian 
Portion on the ſame account, there be- 
ing the ſame Reaſons for both. And 
altho we ſhould ſuppoſe that Juſtinian in 
this Novel had only the Falcidian Por- 
tion in his view, yet it does not ſeem 
to be neceflary that we ſhould have an 
expreſs Law to oblige the Executor 
who is charged with a Fiduciary Subſti- 


tution to make an Inventary of the 


| Goods, in order to prove his Fidelity 


in making reſtitution of them. This 
Duty is enjoined by the Law of Nature, 
and by conſequence it is natural alſo 
that the want of an Inventary ſhould be 
puniſhed by ſome Penalty, which ought 
to be at leaſt the Privation of a Benefit, 
which conſiſting in a Quota of the In- 
heritance, could not be given to the 
Executor unleſs he ſhould make appear 
what the Inheritance conſiſted in; ſee- 
ing otherwiſe it would be an Encou- 
ragement to fraudulent Concealments of 
the Effects. 

It is upon theſe different Couſidera- 
tions that we have thought proper to 
compoſe this Article in the manner in 
which it is conceived, in order to re- 
concile the Letter of the Rules of Law 
with Equity, which ought to be the 
Life and Spirit of them. 
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The Author's Epiſtle Dedicatory 0 
to the French KING. " 


S IR, | \\ bl | in 
ou R Majeſty having done me the honour to app#ove of the 14 
J Ws Deſign f 1 Work of the Civil Law in its Nane Or- [2 
der, and to lay Your Commands on me to finiſh it, I began 
with that Part of the ſaid Laws which is called the Private 
Law, which conſiſts of the Matters which reſpett the Intereſts of parti- 
cular Perſons among themſelves, and from whence ariſe the Differentes K 
which take up the time of all the Tribunals, and even of Your Majeſ- | 
ty's Council, and of which Your Majeſty is pleaſed often to take Cogni- 
ance Dur ſelf; but J did not hope to live long enough, nor to have 
Strength enough to undertake the Matters of the Publick Law. Beſides, 
T had very good reaſon to be afraid of the Conſequence and Diffeculties of 
the great number of Matters which this Law takes in ; which obliged me 
to confine my firſt Deſign to the Matters of the Private Law, For in 
order to examine the Publick Law thoroughly in its full Extent, and 
uch as it is received in Your Kingdom ; it is neceſſary that we ſhould be- 
gin with the Foundations of the Authority and Power which God hath 
placed in the ſacred Perſon of Your Majeſty for the Government thereof, 
the Rights annexed to the ſaid Power, the Veneration, the Obedience, and 
the Fidelity which all Your Subjects owe to Your Majeſty, and to all Your 
Orders and Commands. We muſt enter into a particular detail of all Your 
Majeſty's Royal Rights, which take in the Uſe of the Sovereign Power in 
Peace and in War, the Forces and other Succours that are neceſſary for 
preſerving the State in Peace and Tranquillity, and defending it againſt 
the Attacks of Enemies. We muſt therein treat of the general Policy of 
the Kingdom, of the different Orders of Perſons which compoſe the State, 
of their Functions and their Duties, of the Military Art, of the Reve- 
nue, of the Adminiſtration of Juſtice, of the Puniſhment of Crimes, of 
the Order of Judicial Proceedings, of the Duties of Judges, and of all 
the particular Matters which are comprehended under theſe general Parts of 
the Publick Order. Seeing it is in theſe Matters that Your Majeſty is 
chiefly engaged, and that they are the Object which is moſt worthy of 
Jour Royal Care, I have endeavoured, that I might keep up as much as 
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264. 
was poſſible to the Dignity of theſe Matters, and of Your Majeſty's great 


Zeal, both for Religion and Juſtice, to build upon the Principles both of 
the one and the other thoſe of the Matters of the Publick Law; © For as 
the Publick Order is the Work of Cod himſelf, who. diſpoſes of the Go- 
vernment of all Kingdoms, who gives to Kings and other Princes all 
their Power and Authority, who regulates the Wſe and Order of the Body 
of the Society of Mankind, of which they are the Heads; ſo it is from the 
Fountain of Truths which he teaches us by the means of Religion, and 


from the natural Lights of Juſtice and Equity, that we are to gather the 


Detail of the Rules of the Publick- Law, as well as all the others. I 
hope, Sir, that ſince God has given me the Grace to undertake this Work 
with theſe Views, he will be pleaſed ſo far to give a Bleſſing thereto, that 
the Truths which ] have gathered from the Fountains which flow from him, 
may not loſe their Strength and Beauty thro my my and want 
of Skill ; and that the ſincere Deſign which I have had to ſerve the grea- 
teſt Prince of the World, either in the preſent or paſt Ages, may render 
agreeable to him, and uſeful to his Subjects, and perhaps to himſelf, a 
Work which in its own Nature is not unworthy of him. I am, with a 
moſt profound Veneration, & TR, 25 


Your Ma JE STYS 
Moſt Humble, Moſt Obedient, 


and Moſt Faithful Servant and Subject, 
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he may diſcharge the Engagement under which he put himſelf, when, 
as he was explaining in the Treatiſe of Laws, which is placed as 
an Introduction to the Book of the Civil Law in its Natural Order, the 
Matters treated of there, and diftinguiſhing them from the Matters of 
the Publick Law, he ſaid, that he intended to compoſe another Book of Matters 
relating to the Publick Law a. He thought that fince God had been pleaſed to 
make uſe of him as an Inſtrument in ſetting in order the Matters contained in 
the Book of the Civil Law, it was a Duty incumbent on him to attempt ſuch 
another Work in relation to the Publick Law: And altho the Matters of the 
Publick Law, having a relation to the general Order of a State, ſeemed to 
claim the Precedence before thoſe which regard only what is tranſacted between 
particular Perſons, and which belong to that Part of the Law which is called 
the Private Law, which has been explained in the Treatiſe of the Civil Law in 
its Natural Order; yet ſeveral Conſiderations determined the Author to begin 
with the Private Law. Which Reaſonsare to be explained here, not only to juſtify 
the ſaid Order, which the Author has thought fit to obſerve, but likewiſe to in- 
form the Reader of ſome Differences, which it is of importance to take notice of, 
that are between the Deſign of the Book of the Civil Law in its Natural Order, 
and that propoſed in this Book of the Publick Law ; for theſe Conſiderations pro- 
duce both theſe Effects. 

Seeing the Matters relating to the Private Law, which have been explained 
in the Book of the Civil Law in its Natural Order, do almoſt all of them derive 
their Rules from the Law of Nature, and that of all Nations the Romans have 
cultivated the molt the Knowledge of the ſaid Rules, and have left the moſt am- 
ple Collections of them; it is principally in the Books of the Roman Law that 
the Rules of the Law of Nature are preſerved, and it is there that we have the 
firſt knowledge of them; and the ſaid Books of the Roman Law are conſidered 
as the General Law, that is to ſay, the Law that ought to be obſerved every 
where, as containing the eſſential Rules of Equity; and it is for this Reaſon like- 
wiſe, that the Roman Law is called Written Reaſon, Ratio Scripta, For altho 
there be in the Roman Law many Principles of Niceties that are contrary to our 
Uſage, and even to Equity, and that we find there many Rules which we re- 
ject; yet ſeeing the greateſt part of what compoſes the Books of the Roman Law 
conliſts in Principles and Rules of the Law of Nature; that we have there the 
Derail of the greateſt part of the Science of the Private Law ; and that the ſaid 
Detail contains an infinite Number of Principles and Rules, the Uſe of which 


extends not only to the Matters of the Publick Law, but likewiſe to thoſe of all 


the ſeveral kinds of Laws, and even to thoſe of the Canon Law ; it was natural, 
and even neceſſary, for the Deſign of ſetting the Laws in their true Order, that 
ſince we had determined to ſet about this Work on the Books of the Roman Law, 
we ſhould begin with the Private Law, which is the principal and greateſt part 
of it; Whereas it contains much fewer Rules of the Publick Law, and there is 
hardly in it any one Rule concerning ſeveral Matters that are of the greateſt 
Importance in the Publick Law. 

rom this firſt Conſideration there ariſes a ſecond one, which has likewiſe in- 
duced the Author to begin with the Private Law, that he might follow the natu- 


a See the Treatiſe of Laws towards the Cloſe. 
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ral Method of beginning with what is eaſieſt. The Facility which is meant 
here, is not that which the Reader may have to learn more eaſily ſome Matters 
than others; but that of the Compoſition, which has been more difficult in many 
of the Matters of the Publick Law, than it has been in thoſe of the Private Law. 
For as to the Compoſition of the Civil Law in its Natural Order, we had the ad- 
vantage to find almoſt all rhe particular Rules collected together in the Body of 
the Roman Law; and there are but few that it was neceſſary to add ro them. So 
that the main Difficulty which occurred in the Compoſition of the ſaid Book of 
the Civil Law in its Natural Order, was not to find out Matter for Rules; but it 
was quite of another nature, and conſiſted on one hand, to find out in ſeveral 
Rules the Principles and Reaſons on which they were grounded, and which are 
not fotmd in the Roman Law, and to compoſe the greateſt part of the Defini- 
tions which are there wanting ; and on the other hand, to give to almoſt all the 
Rules a difterent Turn of Expreſſion from what they have in the Texts of the 
Roman Law, in order to ſet them in their true Light, and to ſhew their true 
meaning, either by aſſembling together many of the ſaid Rules which ought to 
make only one, or by dividing ſome of them which contain different Rules, 
which it is neceſlary to diſtinguiſh, and to rank in the natural Order which 
their different Situations give them, according to the Connexion which they 
have with one another, and according as they depend upon or follow one ano- 
ther. But as for the Publick Law, we had not a Collection of Materials ready 
prepared to our hand, out of which we might compoſe the Rules thereof. For 
beſides that as to many of the Matters which ſhall be treated of in this Book, 
there is nothing to be found concerning them in the Roman Law, as has been juſt 
now obſerved, we do not meet with any where elſe a Collection of Rules of all 
the Matters of the Publick Law, that is to ſay, of that ſort of Rules which are 
of natural Equity, and which have the fame Character with thoſe of the Private 
Law, which have been explained in the Book of the Civil Law in its Natura! 
Order, and which may be the Subject matter of a Science, as being an Object of 
the Underſtanding. But we have only in the Ordinances the arbitrary Rules 
of the Publick Law, which are only the Object of the Memory, and do not de- 
mand the Uſe of reaſoning, except when there happens to ariſe Doubts and Dif- 
ficulties about their true Meaning. In which Caſe there is a Neceſſity of having 
a recourſe to the Principles of Natural Equity, in order to reſolve them; as has 
been explained in the ſame Treatiſe of Laws 6. 

This Aſſiſtance therefore of Materials for Rules having been wanting in the 
Compoſition of this Book of the Public Law, as to the greateſt part of the Mat- 
ters thereof, we have been obliged in many of them to ſearch into their Nature 
and their Extent, and to pick out what might ſerve as matter for Rules, and 
from thence to frame a Syſtem, as it were, of a new kind of Science: not that 
we call it ſuch by reaſon of the Novelty of all the particular Matters contained in 
it, but becauſe of the Syſtem it ſelf; which on one hand is new with reſpe& to 
the Order in which the particular Matters are ranked, and which on the other 
hand contains divers Matters not commonly reckoned to be part of the Pub- 
lick Law, but which ought however to be naturally comprehended therein be- 
cauſe of the relation which they have to the general Order of a Commonwealth. 
For it is this Relation which makes the Character of the Matters of the Publick 
Law. uw CAODLL * 

There is likewiſe this Difference between the Matters of the Publick Law 
and thoſe of the Private Law, That the Rules relating to the Matters of 
Private Law are of a far more frequent and more neceflary Uſe in the Admini- 
ſtration of Juſtice, than the Rules of the Publick Law. For the Rules of the 
Private Law concern all ſorts of Perſons indifterently, and as much Perſons in a 
private Capacity as in pablick Imployments, ſeeing every one may have in his 
domeſtick Affairs occaſions where it may be neceſſary to have recourſe to the 
Rules of the Private Law ; whereas it is much ſeldomer that there ariſe Affairs 
in Families which demand the Uſe of the Rules of the Publick Law. Thus, the 
Study of the Private Law is in one Senſe of a more general Neceſſity, and of a 


larger Extent, than that of the Publick Law; which was likewiſe another Rea- 


ſon why we thought fit to explain the Rules of the Private Law before thoſe of 


'the Publick Law, altho in another Senſe there are more Perſons concerned and 


b See the twenty eighth Articls of the eleventh Chapter of the Treatiſe of Laws, 
| intereſted 


ADVERTISEMENT. 

intereſted in the Publick Law than in the Private Law. For whereas many Per- 
ſons live without ſtanding in need of the Adminiſtration of Juſtice, to maintain 
them in their Rights, there is no body who is not intereſted in the good Order 
of the Government, which cannot ſubſiſt but by the Rules of the Publick Law. 
Every one hath alſo his different Duties which he owes to the Publick, and eſpc- 
cially thoſe who exerciſe ſome Publick Function, have their peculiar Duties and 
Obligations which are proportioned to their Profeſſions; and the ſeveral Rules 
of all theſe Duties and Obligations make à part of the Publick Law, and ſhall 
be the Subject- matter of this Book. So that if the Publick Law be not quite ſo 
neceſſary as the Private Law, for the common and ordinary Uſe of all {orts of 
Perſons, yet it is nevertheleſs of ſuch an extenſive Uſefulneſs, that every body is 
concerned in it. 

The Reader may be able to judge, by theſe different Conſiderations, of the Mo- 
tives which have induced the Author to treat of the Matters of the Private Law 
before thoſe of the Publick Law; and may ſec at rhe ſame time the Differences 
between the manner of the Compoſition of the one and of the other. And it 
remains {till that we ſhould explain more particularly the Diſt inctions between 
the Matters of the Publick Law, and thoſe of the Private Law, and the other 
Matters of divers kinds of Laws, in order to give an Idea of the Matters which 
are treated of in this Book, and to draw a Plan of them, whereby one may ſee 
the Nature and Order of the Matters: And this ſhall be the Subject- matter ot 
the Preface, which ſhall likewiſe contain ſome Reflexions neceſſary to be made 
before we enter on the particular Rules. 

Some Perſons may perhaps think that we ought not in this Book to have enlar- 
ged on the Functions and Duties of every Profeſſion, nor upon other Matters 
which perhaps may be thought not ſo proper to come within this Deſign. The 
Author was in doubt for theſe very Reaſons, whether he ought not to ſuppreſs all 
thoſe Matters; but many Perſons of great Abilities, and of a ſuperior Rank, 
were of opinion, that he ought not to leave them out, nor even the Detail of the 
Fun&ions and Duties of particular Perſons, becauſe the ſaid Detail does natu- 
rally come within the Deſign of this Book. 

If any one ſhould be ſurprized that we have quoted here ſeveral Texts of the 
Roman Law, which do not exactly ſuit with our Uſage, they may be pleaſed to 
conſider, that all the Texts cited here carry with them their own Authority, 
having a Character of Truth, ſuch as may juſtify their being quoted, ſeeing the 
Spirit of the ſaid Texts is always agreeable to our Uſage. 
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LL the Laws which regard the Conduct of Men among themſelves, 
being nothing elſe but the Rules of the Society in which Cod has 
placed them, it is in this Order that we muſt diſcover that of the 
ſaid Laws, and of the Subject- matter of them; and it is for this 
| =# Reaſon that we have prefixed to the Book of the Civil Law in its 
Natural Order a Treatiſe, where we have eſtabliſhed the firſt Principles and 
Foundations of the Order of Society, of which we have there drawn a Plan, in 
order to give a View both of the Matters themſelves, and the Laws relating ta 
them. - 

As it is therefore in that Plan, that we have given the Idea of the Nature and 
Order of the Matters of the Book of the Civil Law, and of the Spirit and Uſe 
of the Rules of the ſaid Matters; ſo we may by the help of the ſaid Plan give 
likewiſe an Idea of the Matters of the Publick Law which are to be treated of 
in this Book, and of the Laws which are the Rules of the ſaid Matters. 

In order to diſtinguiſh the Matters which are to be treated of in this Book, 
from thoſe that have been explained in the Civil Law in its Natural Order, and 
from all other Matters of the ſeveral ſorts of Laws, it is neceſſary to conſider, in 
the ſaid Plan of the Order of the Society of Mankind, all the ſeveral ſorts of 
Matters in general, the Situations which link them together, or ſeparate them 
one from another, and the Characters which make their Differences. And we 
ſhall be able by that means to diſcern what it is that diſtinguiſhes them all among 
themſelves, in the ſame manner as in Geography, we diſtinguiſh the Countries 
one from another by their Situations, and by their Confines : and altho we have 


explained in the Treatiſe of Laws the general Order of all the Matters of the 


Laws, yet we cannot forbear to mention it here, in far as relates to the 
Publick Law. But what we ſhall take notice of here, ſhall be with another view, 
in a manner altogether different: So that there will not be any Repetitions of 
the ſame Things for the ſame Purpoſes. ' 

But ſince it is impoſſible to give juſt Ideas of the Order of Society, with re- 
ſpe& to the Diſt inction between the Matters of the Publick Law, and thoſe of 
the other kinds of Laws, without premiſing ſome general Reflexions, and which 
are ſomewhat long, the Reader will be pleaſed to excuſe the Length of them be- 
cauſe of their Neceſſity. | | 

All the Laws in general are of two ſorts: One of thoſe which concern Reli- 
gion ; and the other of thoſe relating to the Temporal Policy. And each of 
theſe two kinds of Laws hath alſo its peculiar Matters. 

We muſt obſerve, that among other Differences between Religion and the Po- 
licy for Temporal Affairs, there is one which is remarkable, and which it is ne- 
ceſſary to explain here. | 

Seeing there is in the whole Univerſe only one true Religion, which for this 
Reaſon 1s called Catholick, that is to ſay Univerſal, all "ON who make Profeſ- 


fion thereof are united in one Church, under one Chief Vicar of Jeſus Chriſt, 
Succeſſor 


2 ; p 1 
Succeſſor of Saint Peter, in whom is veſted the univerſal Power of the Spiritual 
Government of the ſaid Church, who is the Center of its Unity, and who is at 
the ſame time the common Father of all the Faithful, who are the Members 
thereof diſperſed over the whole Univerſe. But it is not the fame with reſpect 
to the Temporal : For altho it be true that the Sociery which God has formed 
among Men, does not exclude any one from being a Member tliereof, and that 
it takes in all Mankind, yet there is no Power on Earth which has an univerſal 
Government over all the People; and it happened only under Adam and under Noah, 
that Mankind, conſiſting of one ſingle Family, was under the Power of one Man 
alone. But excepting theſe two Times, Mankind being multiplied and diſperſed, 
they divided themſelves into different Nations, and formed different ſorts of 
Governments, which we have ſeen ever ſince throughout the ſeveral Ages; and 
there never has been any other Power which had a general common Authority 
over all the Nations beſides God, who alone is called King of Kings, and Lord 
of Lords a. So that whereas Religion hath its Unity in that of the Church, 
which is extended to the whole Univerſe, and that therefore whatever is eſſen- 
tial in Religion, whether it reſpect the Matters, or the Rules, is common every 
where, and that all Catholick Nations are ſubject to the ſole Government there- 
of; each State hath its peculiar Policy for Temporal Affairs, and its Order of 
Government diſtinguiſhed from the others, even in Matters that are moſt eſ- 
ſential and moſt fundamental. Thus, there are ſome States whoſe Government 
is a Monarchy, and others where it is a Commonwealth. Thus, among the 
Monarchies, ſome of them are Hereditary, others Ele&ive; and among the 
Commonwealths, the Government in ſome of them is in the hands of a few Per- 
ſons, which makes that kind of Commonwealth which is called Oligarchy; ind 
in others, many of the inferior ſort of the People have a Share in the Govern- 
ment, which is called Democracy; and there are ſome, where the Common- 
wealth is governed by ſome of the principal Families, which is called Ariſto- 
cracy. As for the Detail of the Ways of the Government, each State hath its 
own proper Ways; and they are all of them diſtinguiſhed by their ſeveral ſorts of 
Regulations for the publick Order. Which is the reaſon why neither their Laws, 
nor the Matters which they regulate, are all the ſame every where, 

It would ſeem by theſe Reflexions upon the Difference there is between Reli- 
gion and the Temporal Policy, that ſeeing, with reſpe& to Spirituals, there are 
but few Kingdoms where the true Religion is received, and that as to Tempo- 
rals, there is no univerſal Power which extends over all Mankind, one might 
think that as there is no Government, either Spiritua! or Temporal, which ex- 
tends to all Men, and conſequently no Laws whereof the Obſervance can be 
enjoined them by an Authority that is common over them all, ſo there is not 
among them an univerſal Society. 

But it is nevertheleſs certain, that there is among all Men a Bond or Tie 
which God hath formed, and which engages every particular Perſon to another, 
in Duties which the Conjunctures may furniſh them with occaſion to perform. 
And if there be ſome barbarous Nations that are ignorant of this Truth, yet 
Religion teaches us that every Man ought to look upon every other Man as his 
Neighbour and Fellow - Creature; and that whatever Diſtinction there may be 
among Men on account of the Differences of Nations, Languages, Cuſtoms, and 
Religion, yet they all mutually owe to one another the good Offices and the 
PI OR the Occaſions that bring them together, and their Wants may 
demand. 

It is the Precept of this Duty, which the ſecond Law enjoins to all Men with- 
out diſtinction, which is the Foundation of the Univerſal Society which God 
hath eſtabliſhed among them, and from which no one is excluded ; not only be- 
cauſe that thoſe who know this Law ought to look upon themſelves as Neighbours 
to all other Men, and on all other Men as their Neighbours ; but becauſe they 


ought to conſider even thoſe Perſons who are the fartheſt from obſerving this 


Duty at preſent, as being {till in a poſſibility of loving and practiſing it, which 
gives to all Men a Right in that Society. | 

But beſides this Fonndation of the univerſal Society of Mankind, which is 
the Spirit of the Divine Law, there is yet another, which is a Conſequence of 
the former; and which is the Humanity that is common to all Men, and known 


a King of Kings, and Lord of Lords, Rev. 19. 16. 
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The PREFACE. 


throughout all the World, even to thoſe who live in Darkneſs, and have not re- 


ceived the Light of the Goſpel, _. bs "MOR 
By Humanity we mean here, that natural Sentiment which cauſes every one, 


at the ſight of his own Image, and of his own Nature in all other Men, to be 


touched with the different Impreſſions of Tenderneſs, Compaſſion, and other 
Affections, which the ſight of his own Likeneſs raiſes in him, according to 
the Condition in which he ſees him, and which diſpoſes him to the perfor- 
mance of thoſe different Duties which the Wants of his Fellow-Creatures may 
demand of him; and in general, to do for others that which he would that they 
ſhould do for him, and not to do that to them which he would not that others 
ſhould do to him. And this Sentiment is nothing elſe but an effect of the Na- 
ture of Man: For God having formed him of a Nature deſtined to love him, 
and to love his Fellow-Creature, and ſo to accompliſh by this double Love the 
two firſt Laws which are the Foundation of all the others, as has been explain- 
ed in the Treatiſe of Laws; the Corruption occaſtoned by the Fall of Man not 
having totally deſtroyed, but only weakened and darkened in him the Spirit of 
theſe two Laws, he has retained his Inclination to Love. But having loſt both 
the Love of God, and the Rectitude of that Love which he ought to have for 
his Neighbour, there remains in him, together with a Self-Love, which has 
taken the place of the Love of God, an Inclination to love in others a Reſem- 
blance of his own Nature. And this is what we call that Humanity which we 
ſee exerciſed among Men, by ſome more, and by others leſs, according to the 
Bounds or Extent that their Self-Love leaves for the Love of others. 

Ir is by this Principle of Humanity, and by the Lights which have remained in 
the Spirit of Man aber his Fall, and which make in every one his Reaſon and 
Underſtanding, that the Society of Mankind has been kept up among thoſe 
who know nothing of Religion. For it is by the help of this Reaſon, and of 
this Humanity, that they Sos that which we call Equity, or to ſpeak more 
properly, they are Equity it ſelf; ſeeing it is 3 elſe but the Light of Rea- 
ſon, and the Sentiment of Humanity, which compoſe the Law of Nature. 

It is likewiſe by the help of theſe Principles that Nations have made to them- 
ſelves Laws, and that they have eſtabliſhed in every Nation an Order of Govern- 


ment. And becauſe theſe Ties among Men are not confined to what paſles 


within the Bounds of every State, and that it is neceſſary that Nations be linked 
to one another, whether it be on account of the Engagements between the par- 
ticular Inhabitants of one Nation and thoſe of another, or becauſe of the Cor- 
reſpondencies between thoſe who are Governors of each Nation, the want of a 
common Sovereign, veſted with the univerſal Monarchy, has obliged the Inha- 
bitants of the ſeveral Nations to uſe Humanity and Reaſon in doing mutual Juſ- 
tice to one another on the Occaſions which form between them ſome Engage- 
ment, or ſome Duty; and many Nations have, beſides this common Tie, 'Trea- 
ties with one another, which are to them inſtead of Laws. But ſeeing the 
Non-obſervance of thoſe Treaties, and the Violations of the Law of Nature, 
have among thoſe who are not ſubje& to one common Sovereign no other Re- 
venger but God alone, who does not exerciſe his Government over Mankind in 
a viſible manner, he has permitted the Uſe of Wars for repreſſing and puniſhing 
the Injuſtices' of one Nation towards another, when the Injuſtices are ſuch as 
deſerve to be chaſtiſed in this violent manner, and which, by rendring this man- 
ner 3 neceſſary, do render it alſo juſt, as ſhall be hereafter ex- 
lained. | 

a We may judge by this State of the Society of Mankind throughout the Uni- 
verſe, that God has made the ſame to ſubſiſt by the means of three ſeveral kinds 
of Ties, which diſtinguiſh it as it were into three Parts, or into three Orders, 
according to ſo many different manners of his Conduct towards Mankind. | 

The firſt of theſe kinds of Ties, is that which is made by Religion, the Spiric 
of which takes in all People, and tends to bring into the Boſom of the Church 
all Nations without diſtinction. 

The ſecond, is that which is made by Humanity, the Tie of which ought to 
unite all Mankind notwithſtanding their Difterences in Matters of Religion. 

The third, is that which is formed in every State, by the Order which unites 
all the Families whereof it is compoſed under one and the ſame Government, 
whether they profeſs in it the true Religion, or whether they be ignorant of it. 
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The firſt of theſe three kinds of Ties, which is that of Religion, extends 0- 
ver the whole Univerſe. For altho the true Religion be not as yet known in all 
Places, yet it is the Spirit of the Chriſtian Church to. embrace all Nations with- 
out Diſtinction; and there is no Country where Chriſtianity either hath not been 
already known, or will not be known in its due time. | 

The ſecond kind of Ties, which is that which is made by the natural Rules of 
Humanity and Equity, ought naturally to have its Extent over all the World; and 
it doth alfo prevail every where in ſome degree; but in many Places it is violated 
in ſeveral manners, and differently, according as the People are more or leſs 
{wayed by Intereſt and Paſſion. 

The third Tie, whichis that made in every State by the Union of the Perſons 
who compoſe it under one and the ſame Government, is confined within the 
Boundariesof each State. So that there are as many Ties of this kind as there 
are States which are diſtinguiſhed by their different Governments. ; 

As theſe three different Orders, or Parts of the Univerſal Society, have their 
different Relations to the common Good, and to the different Engagements and 
Duties of Men; ſo the ſubje& Matter of their Laws, and alſo their Laws them- 
ſelves, have in the ſame manner their Difterences proportioned to their Uſes. 

The firſt Order, which is that of Religion, whether we conſider it in the Ex- 
tent given to it by its Spirit, which excludes no body, or in its effective Extent 
over the Nations which receiveit, and which are within the Pale of the Church, 
hath for the ſubje& Matter of its Laws every thing which relates to the good 
Order of the Society with reſpe& to Divine Worſhip. This takes in the 
Lights which God hath communicated to his Church, of his Nature, of his At- 


tributes, of the Creation of Man, of his Fall, of the Myſteries which have re- 
covered him from his Fall, of the Law which he ought to obſerve, of all the' 


particular Rules of Faith, and of Manners ; one part whereof relates to the Du- 
ties of Subjects towards their Princes, and of Princes towards their Subjects, 
and other Matters which make a part of the Publick Order ; the Authority of 
the Church, and the * p55 "a which the Apoſtles, their Succeſſors, and the 
Councils have eſtabliſhed in it; a great part whereof is preſerved by the Tradi- 
tion of the Eccleſiaſtical Diſcipline, that is to ſay, the Polity of the Church. 
And all theſe Matters of Religion have for their Laws the Ten Commandments, 
the Goſpel, the Doctrine of the Apoſtles, and all the Books of the Old and New 
Teſtament, the Councils, Tradition, and the Decrees of Popes. As to which 
there is this Difterence to be obſerved between Matters of Faith and Manners, 
and Matters of Diſcipline, That theſe being ſubje& to Changes, their Rules are 
ſubject alſo to Alteration, and may be different according to the Times and Places; 
whereas the Rules of Faith, and the eſſential Precepts of Manners are the ſame 
every where, and remain always unchangeable, becauſe they are nothing elſe but 
Divine Truths revealed in the Holy Scriptures. But beſides theſe Laws of the 
Church, ſeeing it hath for its Government only Powers, whoſe Miniſtry is ſpi- 
ritual, and that ir is not wont to repreſs by Force and by temporal Puniſhments 
thoſe who tranſgreſs its Laws, and diſturb its Order in a manner which would 
deſerve theſe ſorts , of Puniſhments ; Chriſtian Princes have reckoned it their 
Duty to protect by their Laws the Laws of the Church, and to chaſtiſe and pu- 
niſh with temporal Puniſhments, even with Death itſelf, thoſe who tranſgreſs 
the Laws of the Church in the Caſes where theſe Puniſhments ought to be inflict- 
ed. We ſhall examine more fully in the nineteenth Title of the firſt Book this 
Matter of the Uſe of the 'Temporal Power in Matters relating ro the Church; 
and we ſhall there ſhew in what manner the Spiritual and Temporal Powers a- 
gree and conſiſt with one another. | 

The ſecond Order, or the ſecond Part of the Society which is formed and 
maintained among Nations by Humanity, and by natural Equity, being common 
to all the People of the Univerſe, hath for its Subject the Uſe of Commerce, and 
of the ſeveral Communications and Intercourſes which one Nation has with ano- 
ther, and the particular Subjects of one State with thoſe of another, the Liberty 
of Paſſage from one Country to another, the Freedom of Navigation over the 
Seas, Fidelity in Commerce, Hoſpitality, and other Matters of the like nature, 
which have render'd Negotiations neceſlary, Treaties between Nations, Embaſſies, 
the Safety of Ambaſſadors and Envoys. And even in a time of War, there are 
Rules of Humanity and of Equity that ought to be obſerved in it ; ſuch as thoſe 


that relate to the manner of making War, and of declaring it, the Safety of Hoſ- 
| tages, 
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tages, Humanity towards Priſoners of War, Moderation in Acts of Hoſtility, 
the Obſervance of Treaties of Peace, of Truces, of Suſpenſions of Arms, the 
right Uſe of Repriſals, and other Matters of the like kind. | - 

As to what relates to the Rules of theſe Matters between Nations, it is ne- 
ceſſary to diſtinguiſh between the People who know the Chriſtian Religion, and 
thoſe who are ignorant of it. Theſe have for Laws common among them all, 
without diſt inction, the Rules of Humanity and of Natural Equity, which 
compoſe the Law of Nature, that is to ſay, the Law which Nature dictates to 
all Men ; and ſome of them have beſides theſe Rules thoſe of the Treaties which 
they have made among themſelves, one Nation with another; and they have al- 
ſo for Rules between Nations, certain Uſages which are commonly received 
over all, and which they faithfully obſerve. But the People who know the 
Chriſtian Religion, have among them, beſides the Rules of Narural Equity, and 
the Rules of Treaties, and of theſe Uſages obſerved between. Nation and Na- 
tion, the Laws of Religion, which comprehends within its bounds all the ſeveral 
Duties of what nature ſoever they be; and which not only contains Rules that 
are more perfect than thoſe which are derived barely from the Law of Nature, 
but likewiſe enforces a more ſtrict and religious Obſeryance of the Rules of the 
Law of Nature themſelves. 

However, ſeeing there is no common Power which hath Authority over all the 
Nations, to maintain the Obſervance of theſe Laws, and to puniſh the Tranſ- 
greſſors of them, as has been already remarked, there are only two ways of ſup- 
plying that Defect. One, which chiefly relates to particular Perſons, when the 

articular Subjects of one State ſuffer ſome Injuſtice from thoſe of another, is to 
demand Juſtice from the Judge of that other State. For it is to the Judge of the 
Perſon againſt whom Juſtice is demanded, that the injured Party ought to addreſs 
himſelf; ſeeing itis he alone who has power to condemn thoſe over whom his Au- 
thority reaches, and who are not ſubject to others. And the other way, which 
chiefly regards the Injuſtices in which the whole Nation is intereſted, and which 
may — to be repreſſed by Force, is the Way of Arms by a juſt War, which 
becomes neceſſary, as has been alzeady remarked, when a Nation, or thoſe who 
are Governours thereof, fail towards another Nation in the Obſervance of the 
Rules of the Law of Nature, or of thoſe of their Treaties ; and violate ' the 
Fidelity which they reciprocally owe to one another, and which is the only Se- 
curity of the Peace which can unite them. | 

It is this kind of Laws of Humanity, and of Equity, which regulate what is 
tranſacted between one Nation and another in the Matters that have been juſt 
now mentioned, which we call the Law of Nations; altho this Word of the 
Law of Nations have another Meaning in the Roman Law, as ſhall be hereafter 
remarked. | | 

As to the third part of the Order of Society, which is confined to the Per- 
ſons united in one State under one and the ſame Government, the Matters which 
ariſe from this Order are of two forts, which it is neceſſary to diſtinguiſh. The 
firſt is of the Matters which concern the general Order of the State, ſuch as 
thoſe relating to the Government, the Authority of the Sovereign, the Obe- 
dience that is due to him, the Forces that are neceſſary for preſerving the Pub- 
lick Quiet, the Management of the publick Revenue, the Order of the Admi- 
niſtration of Juſtice, the Puniſhment of Crimes, the Functions of the different 
ſorts of Offices, Imployments, and Profeſſions which the publick Order demands, 
the general Policy for the Uſe of the Seas, of Rivers, of the Highways, of 
Mines, of Foreſts, of the Game, of Fiſhing, the Government of Towns and 
other Places, the Diſtinctions of the different Orders of Perſons, and other 


The ſecond fort of Matters of this third part of the Order of Society in eve- 
ry State, is of thoſe which relate to what is tranſacted between particular Per- 
ſons; their ſeveral Engagements, whether by Covenants, ſuch as Sales, Ex- 
changes, Hiring and Letting, Loans, Depoſits, Partnerſhips, Donations, 
Tranſactions, and others: or without Covenant, ſuch as Guardianſhips, Pre- 
ſcriptions, Succeſſions, Teſtaments, Subſtitutions, and others. 

It is this firſt ſort of Matters, which having relation to the general Order of a 
State, are the Matters which belong to the Publick Law; and thoſe of the ſecond 
ſort reſpecting only what paſſes among particular Perſons, are the Matters of 
that other part of the Law, which is called for this reaſon the Private Law. 
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As to the Laws of theſe two kinds of Matters, there are two ſorts of them ir 
uſe in all the Nations of the World. One is of the Laws of Nature; and the 
other is of the Laws peculiar to every Nation; ſuch as the Cuſtoms which a long 
Uſage has authorized, and the Laws which the Legiſlative Power of every Na- 
tion may enact. But beſides theſe two ſorts of Laws that are common to all the 
Nations, the States where Chriſtianity is known, have over and above the Laws 
of Religion, which comprehends within its Bounds every thing that relates to the 
good Order of the Government; and it likewiſe approves the peculiar Laws of 
every State. For we 7 * to ſuppoſe, that in a Catholick State there is no Law 
contrary to the Law of God. | Ae 1 5 

We muſt obſerve on what we have juſt now ſaid of Religion, with reſpe& to 
the States where it is known, that altho we mean here by Religion only the true 
Religion, which is the Catholick ; yet ſeeing there are many States which make 
profeſſion of the Chriſtian Religion, and which altho they be ſeparated from the 
Catholick Religion, and conſequently engaged in falſe Religions, have never- 
theleſs knowledge of, and do receive many Principles and many Rules of the 
true Religion, eſpecially of thoſe which relate to the good Order of the Tem- 
poral Government ; they may be diſtingaiſhed from thoſe States which are igno- 
rant of the true Religion, ſuch as the Mahometans and Idolaters: and we ought to 
comprehend them in What has been ſaid of People who have the knowledge of 
Religion, reſtraining with reſpe& to them what has been ſaid of the Knowledge 
which they may have thereof, to the Knowledge of ſuch of the Laws of Religion 
which they profeſs the Obſervance of. _ | 
Tris theſe two ſorts of Matters of this third part of the Order of the Society 
of Mankind which have been treated of; to wit, the Matters of the Publick Law 
in this Book, and thoſe of the Private Law in the Book of the Civil Law in its 
Natural Order ; but in another Method and Order than what they ſeem naturally 
to have. For it would ſeem that the Matters of the Publick Law relating to the 
general Order of the Government of a State, ought to go before the Matters 
which paſs between particular Perſons, and which make the Private Lau; but 
other Conſiderations determined us to begin with the Private Law, as has been 
explained in the Advertiſement. | 1 

It appears by this Plan of the Order of tlie Society of Mankind, of tlie Parts 
which compoſe this Society, and of the Laws and Matters of every one of the 
ſaid Parts, that theſe ſeveral Matters are in a different manner the Object of 
different ſorts of Knowledges ; which we might diſtinguiſh as ſo many different 
Parts of the Science of Laws, if it 1s permitted to comprehend them all under 
one common Name. Thus the Laws which concern Matters of Religion, may 
be conſidered as the Science of the Church, and they are called the Laws of the 
Church. Thus the Rules of what paſſes between Nations which are under diffe- 
rent Governments, and which are gather'd either from Humanity itſelf and Na- 
rural Equity, or from their Treaties and their Uſages, make the Syſtem of the 
Laws which we call the Law of Nations; and which under this Name compre- 
hends as it were a kind of Science of this ſort of Laws, which hath its Defini- 
tions, its Principles, and its particular Rules. Thus the Laws which relate to 
Matters of the Publick Law, and thoſe which compoſe the Private Law, are con- 
ſidered as a Body of Laws, the Knowledge whereof is termed the Science of 
the Law; which Term, in the common Acceptation thereof, ſeems to be re— 
{trained to the Laws which regulate in every State that which regards the gene- 
ral Order of the Policy, and that of the Adminiſtration of Juſtice ; and which 
form a Syſtem, the Obſervance whereof is enforced by the Authority of the 
Secular Powers of every State, as the Spiritual Powers maintain the Authority 
of the Laws of the Church. Which diſtinguiſhes the Science of the Laws of the 
Church, and that of the Publick and Private Law, from the Science of the Law of 
Nations ; in that the Nations who live under difterent Governments having no 
common Sovereign whoſe Authority may oblige them to the Obſervance of the 
Rules of the Law of Nations, the imperfe& State of theſe Rules is the reaſon 
why they are not conſidered as the ſubje& Matter of a Policy, or of a Science of 
Law, but as Engagements and Duties of Natural Equity and Humanity, the 
Obſervance whereof depends purely on the Will of thoſe whom they concern ; 
and the Injuſtices committed againſt the ſaid Duties cannot be reſtrained by a 
Temporal Anthority, which is ſuperior both to the Perſons who commit the In- 
juſtice, and ro thoſe who ſuffer it. So that properly ſpeaking, it is only thoſe Per- 
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ſons who have the Government of a Nation in their hands to whom the Know- 

ledge of the Law of Nations is neceſſary. But ſeeing the Laws of the Church, 

and thoſe of the Publick and Private Law, make up a Science of Law, which is 
neceflary for the publick Welfare, and for the Adminiſtration of Government and 
Juſtice in a State; the Study of this Science is become neceſſary to the Perſons. 
who are to exerciſe either Imployments or Profeſſions, which have any relation to 

this Order of Government, or to this Adminiſtration of Juſtice: And it is for 
this reaſon that theſe Profeſſions and theſe Imployments are appro riated to Per- 

ſons whoſe Capacity for them is publickly acknowledged, and who have acqui- 

red the ſaid Capacity by a regular Study in an Univerſity: from which they have 

a Teſtimony of their Abilities in this Science by theſe ſorts of Qualities or Titles, 

oe > are called Degrees of Batchelor, Licentiate, Doctor, in the Faculty, 

of Law. OT | 

It is for the Study of this Science that the Canon Law and the Civil Law 
are taught in the Univerſities It is in the Canon Law that we have the, 
Laws of the Church, the Articles of Faith, the Rules of Manners, and the 
Order of the Ecclefiaſtical Diſcipline, What, concerns Faith and Manners 
is taken from the Scriptures, and' from the Explanations thereof which we 
have from Tradition and the Councils. And what relates to the Diſcipline of 
the Church is taken out of the ſame Councils, from Tradition, from the Decrees 
of the Popes, and the Doctrine of the Fathers. And. it is the Books of the Ro- 
man Law, which are otherwife termed the Civil Law, that contain the Depoſi- 
tum of the Laws, in the manner that has been explained in the Preface. to the 
Book of the Civil Law in its Natural Order. And becauſe the Order of the ge- 
neral Government of a State,, and of the Adminiſtration of Juſtice, which are 
the Object of this Science, requires the Uſe. of Secular Authority, for the De- 
fence of Religion, and the Obſervance of the Laws of the Church.; and that in 
many Caſes the Knowledge of the ſaid Laws is neceſlary to thoſe who exerciſe 
the Fanions of the Civil Government, and. of the Adminiſtration of Juſtice, 
it has been thouglit fit to join to the Study of the Civil Law, which is neceſſary 
for obtaining Degrees in the Univerſities, the Study of the Canon Law, which 
has ee this Connexion with the Civil Law, that beſides the Rules concern- 
ing Spiritual Matters, it contains many Rules which relate only to Secular Af- 
; fairs, concerning which the Popes have made ſeveral Conſtitutions, Whether it be 
{ becauſe of the Relation which the 'Temporal Power has to the Spiritual in ſeveral 
Matters, as for example that of an Oath, Marriage, Uſury, and others; or be- 
cauſe of the Temporal Authority which the Popes have in their own. Dominions 
in all Matters whatſoever. 

We may judge by this general Idea of theſe three Parts of the Order of the 
Society of Mankind, and by the Reflections which have been juſt now made 
thereupon, that there is in every one of them ſome Matters which have ſuch a 
Connexion and ſuch a Relation to others of another Part, that they have a Place 
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£81 likewiſe in that other Part, and by that means are comprehended. under two Parts, 
TY whereas the other Marters of each Part are 2 to that Part, and are confi- 
R ned to it. Thus, for example, in the firſt of theſe three Parts, which is that of 


[ Religion, the Matters which concern the Myſteries of Faith are ſo peculiar to 
that Part, that they have no manner of relation to the rwo other Parts. And in 
the ſame part of Religion, the Neceſſity of maintaining Order in the Church, and 
of curbing thoſe turbulent Spirits who ſhould attempt to diſturb.that Order, de- 
mands the Uſe of the Authority of Temporal Princes, who may chaſtiſe them 
with other Puniſhments than thoſe which the Church can inflict. This neceſſity 
of maintaining Order in the Church by the Interpoſition of the Authority of Tem- 
poral Powers, hath alſo a relation to the Temporal Policy of the State, which 
makes it a Duty incumbent on thoſe who have the Civil Government in their 
hands, to maintain the {aid Order in the Church; and becauſe of this Relation, the 
Protection of the Policy of the Church becomes a Matter of the Temporal Policy of 
a State. Thus, for another example, in the ſame Part of Religion, the Matter 
touching the Diſpoſal of Church Benefices belongs properly to the Church, which 
ought to have the filling up the Places of its Miniſtry. But becauſe there ariſe of- 
ten Difficulties about the Poſſeſſion of Benefices ; and that thoſe whoſe Poſſeſſion is 
the moſt evident and moſt legal, ought to be maintained therein during the Pen- 
dency of the Suit, even againſt thoſe who may chance to have a better Title, and 
ſuch as may annul the Right of the Poſſeſſors, the Nature of Poſſeſſion makes the 
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Diſpute touching the Poſſeſſion of Benefices to be a Matter of the Temporal Go- 
vernment, to which it belongeth to maintain the Poſleſtors in their Poſleflion, to 
hinder all Acts of Violence, and to chaſtiſe thoſe who ſhould attempt any thing 
by force. So that this Matter concerning the Poſſeſſion of Benefices, as well as 
that of the Puniſhment of Perſons who cauſe Troubles and Difturbances in the 
Church, and ſome other Matters of the like nature, having ſuch relation to the 
Temporal Policy of a State, they have alſo a Rank among the Matters of this 
third Part. Thus in the ſecond Part, which is that of the Law of Nations, the 
Neceſſity of Commerce in a State, obliging the Inhabitants to communicate to 
Strangers what they have of their own that is ſuperfluous, and to draw from other 
Countries what the Inhabitants there have that the others want ; Commerce 
with Strangers is a Matter, concerning which the Government of a State eſta- 
bliſhes Rules difterent from thoſe of the Law of Nations. Thus in the ſame ſe- 
cond Part of the Law of Nations, the Neceſſity of War in the Caſes which may 
oblige Nations to have recourſe to it, rendring the Uſe of Arms and of Milita- 
ry Government neceſſary in a State, this is likewiſe a Matter in Which this Mi- 
litary Government hath its Rules, which make a Part of the general Policy of 
a State. 

There is no occaſion to give Inſtances cf Matters of the Temporal Policy of 
a State, in order to ſhew that there are Matters in this third Part, which have 
relation to other Matters of the two other Parts, of Religion, and of the Law 
of Nations. For beſides that thoſe very Examples, which we have juſt now 
mentioned with reſpect to the two firſt Parts, produce the ſame Effect, and that 
the Reader may judge thereof by the Remark which has been newly made on an 
Oath, on Marriage, on Uſury, and on the other Matters which have relation to 
the Temporal and to the Eccleſiaſtical Policy; we make here this Remark touch- 
ing the Connection and Relation which ſome Matters of one Part have with thoſe 
of another, only to give a reaſon of our treating in this Book of the P»blick 
Law, of ſome Matters which more naturally belong to the Policy.of the Church 
than to that of the State; but which we are obliged to explain becauſe of this 
Relation and Connection which they have to the Temporal Policy of the Pub- 
lick Law, as may be ſeen by the Plan, and the Table of the Matters of this 
Book, 

We cannot forbear making here one Refle&ion, in order to give an account 
why in this Idea which we have juſt now given of the Law of Nations, and of 
the general Government of every State, we have not followed that which the 
Roman Law gives us of it; where, in the very firſt Beginning of the Body of the 
Roman Laws, Law in general is diſtinguiſhed into two kinds, one of the Public Lau, 
and the other of the Private Law a and this laſt is ſubdivided into three Parts. 
The firſt, of the Law of Nature, which is reduced to that which is common to 
Men and Beaſts, ſuch as the Conjunction of the two Sexes, the Procreation and 
Education of Children ; the ſecond of the Law of Nations c; the third of the 
Civil Law d. And afcerwards there are comprehended among the Matters of the 
Law of Nations, the Contracts of Sale, of Letting and Hiring, Leaſes, Obli- 
gations e, and in general every thing which natural Reaſon renders juſt among 
all Men F. and the Civil Law is limited to that which is peculiar to every 


State g. | 
| We 


a Hujus ſtudi; duæ ſunt poſitiones, publicum & privatum. Publicum jus eft, quod ad ſtatum rei Ro- 
manæ ſpectat; Privatum quod ad ſingulorum utilitatem. Sunt enim quædam publice utilia, quædam pri- 
vatim. Publicum jus in ſacris, in ſacerdotibus, in magiſtratibus conſiſtit. J. x. §. 2. V. de juſt. & jur. 

6 Jus naturale eſt, quod natura omnia animalia docuit, Nam jus iſtud non humani generis pro- 
prium; ſed omnium animalium, quæ in terra, quæ in mari naſcuntur, avium quoque commune eſt. 
Hinc deſcendit maris atque ſœminæ conjunctio, quam nos matrimonium appellamus; hinc liberonium 
procreatio, hinc educatio. Videmus etenim cætera quoque animalia, feras etiam iſtius juris peritia cenſe- 


ri. d. I. 1. $ 3. 
c Jus gentium eſt quo gentes humanæ utuntur. Quod a naturali recedere facile intelligere licer, quia 


inud omnibus animalibus, hoc ſolis hominibus inter ſe commune ſit. d. J. S. ult. 

Jus civile eſt, quod neque in totum a naturali vel gentium recedit, nec per omnia ei ſervit: itaque 
cum aliquid addimus, vel detrahimus juri communi, jus proprium id civile efficimus. l. 6. cog. 

e Ex hoc jure gentium introducta bella, diſcretæ gentes, regna condita, dominia diſtincta, agris termi- 
ni poſiti, ædificia collocata, commercium, emptiones, yenditiones, locationes, conductiones, obligationes 
inſtitutæ. J. 5. cod. | | 

Quod vero naturalis ratio inter omnes homines conſtituit, id apud omnes peræque cuſtoditur, yocatur- 
que jus gentium, quaſi quo jure omnes gentes utuntur. J. 9. in fin. 

£ Omnes populi, qui legibus & moribus reguntur; partim ſuo proprio, partim communi omnium jure 

Vol. II. | Nn 2 utuntur⸗ 
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We may ſay of theſe Diſtin&tions, that they do not agree with our Uſage. For 
we do not comprehend the Law of Nations under the Name of the Private Law ; 
we do not rank Contracts of Sale, of Letting and Hiring, nor other Obligations, un- 
der the Law of Nations; by which Word we underſtand only the Rules of what 
paſſes between one Nation and another, as has been already explained. We do 
not confine the Civil Law to that which is peculiar to one People, as are in France 
the Ordinances and Cuſtoms ; but under the Name of the Civil Law we take in 
all the Rules of natural Equity which relate to Matters of Contracts, of Cove- 
nants, Mortgages, Guardianſhips, Preſcriptions, Donations, Succeſſions, Teſ- 
taments, and others, which are treated of in the Roman Laws, to which we give 
likewiſe the Name of the Civil Law. And, in fine, as to the Law of Nature, we 
do not reſtrain it to that which is common to Men and Beaſts ; but we underſtand 
by this Law, all the Rules of natural Equity, which Reaſon teaches Men, 
and which in this Diſt inction of the Roman Law is called the Law of Nations h. 
Thus the Law of Nature, in the Senſe which we give to this Word, does not 
make a kind of Law diſtin& from the others; but onithe contrary, it is to be 
found in all of them. For there is an infinite number of Rules of natural Equi- 


ty, both in Religion, in the Law of Nations, and in the Policy of every State; 


both in that part of it which is called the Publick Law, and likewiſe in that 
which has the Name of the Private Law. It is only this Law of Nature, that 
we conſider in the Roman Law, and which is the Cauſe why we receive the Rules 
of the Roman Law which are of natural Equity, and which for this Reaſon are 
not only in uſe with us, but have their Authority in all Places. And it is for 
this reaſon, becauſe the Roman Law contains a vaſt Collection of theſe Rules of 
natural Equity, that we call it the General or Common Law of Mankind. And 
it is by this Character of natural Equity, that we diſtinguiſh the Law of Nature 
from that which is called the poſitive Law, that is to ſay, that ſort of Arbitrary 
Laws which are enacted by thoſe who are veſted with the Legiſlative Authority 


in every State i. 


We ſhall confine our ſelves here to this Reflection which has been made on 
theſe different kinds of Laws, all which come under the general Name of Law- 
For what has been ſaid may ſuffice to ſatisfy the Reader, why we have not 
followed in this Plan the Diſtinctions of the Roman Law. And ſeeing there are 
divers ſorts of Laws which are differently called by the general Name of Law, 
as thoſe of the Divine Law, of the Law of Nature, of the Poſitive Law, and 
many others ; and ſeeing we are to treat here of the Publick Law, Order re- 
quires that we ſhould give juſt Ideas of the Nature, and of the Character of the 
Laws of which it is compoſed ; and that we ſhould diſtinguiſh them more par- 
ticularly. 

— thus drawn this general Plan of the Order of the Society of Mankind, 
and having ſeen in this Plan the Situation of the Matters of the Publick Law, 
which are to be treated of in this Book; it is neceſſary to take a nearer view of 
the Detail and Order of theſe Matters. And in order to give this view, it is 
neceſſary in the firſt Place to conſider in general, that as the Publick Law is no- 
thing elſe but a Syſtem of the Rules, which reſpect the general Order of the Go- 
vernment and Policy of a State; the firſt Object which offers itſelf in this Syſtem 
is this Government it ſelf, and this Policy; as to which it is neceſſary before all 
things to ſee what is the Neceſſity thereof, and what ought to be the Uſe of it: 
for it is upon this Foundation, that all the Rules of the Publick Law are built. 

The Deſign of God in linking Men together in Society, in order to unite 
them by the Spirit of the two primary Laws, as has been already explained in 
the forementioned Treatiſe of Laws, implied the Neceſſity of a Subordination / 
among them, which ſhould place ſome of them over the others. For this Society 
forms a Body of which every one is a Member; and as the Body is compoſed of 
divers Members, ſo there is a Subordination not only of all the Members under 


utuntur. Nam quod quiſque populus ipſe ſibi jus conſtituit, id ipſius proprium civitatis eſt yocaturque 
jus civile, quaſi jus proprium ipſius civitatis. 4. 9. in prin. 

We are to underſtand the Word Civitas in this laſt Text, not of a ſingle Town or Corporation, but of 
a Nation or People. For that Word is taken in this ſenſe in ſome of the beſt Latin Authors, and we often 
find it uſed in this Senſe in the Commentaries of Julius Cæſar. 

h D. l. 9. in f. 

# See the eleventh Chapter of the Treatiſe of Laws in the Civil Law in its Natural Order. 

8 Where no Counſelis, the People fall; but in the Multitude of Counſellors there is Safety, Proy, 11. 14. 
the 
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the Head, but alſo of the Members among themſelves, according as the Functions 
of the one depend on the Functions of the others. Thus, ſeeing the Body of 
the Society is to be compoſed of an infinite Number of different onditions and 
Profeſſions neceſſary for the common Good; it is eſſential to the Society that 
there ſhould be a general Subordination of all the Conditions and Profeſſions un- 
der one Power, which ſhould maintain the Order thereof; and that the Condi- 
tions and Profeſſions ſhould be ſubordinated one to another, according as their 
Functions may depend one upon another, or have relation one to the other. And 
it is the Neceſſity of this Order which requires that of Government , eſpecially 
in the Condition in which we are, under ſo ſtrong a Biaſs to a Love of our ſelves 
to ſerve our own Intereſts, and to gratity our Paſſions; which would overthrow 
the Order of the Society, if the Authority of the Government did not mode- 
rate them, and curb them, by inflicting Puniſhments on thoſe who offer to diſ- 
turb the ſaid Order. | 

But even altho we ſhould ſuppoſe a Society of Men void of Self-Love, yet 
the Subordination of fome of them to the others would nevertheleſs be neceſſary 
among them, for the Things which they would have to treat of together : and 
the Neceſſity under which they would be of aſſembling together, of placing 
themſelves, of propoſing Matters, of deliberating, and of executing what 
ſhould be reſolved on, would require an Order of Subordination among them, 
which ſhould ſer ſome of them over the others; whether it were by the Nature 
of their Fun&ions, or by the Difference of Age, or by the Diverſity of Ta- 
lents, or by the Preference given by a Majority of Votes, or by other Views. 

We may add on this Subject of the Neceſſity of a Subordination in all Con- 
junctions of many Perſons together, which God hath eſtabliſhed with reſpect to 
Men, in all Places where he has placed more than one Perſon. Thus, when he 
created Man, he took out of him the Woman, whom he gave him to be a Com- 
panion, and a Help meet for him, formed out of one of his own Members, and 
like unto himſelf n, to unite them in the Society of Marriage; and he made 
the Husband the Head of the Wife, and eſtabliſhed this Subordination between 
them, even before they had loſt the Innocence of their Creation. Thus, in the 
Union which he had formed by Birth, between Parents and Children, to unite 
them in the Society of a Family, he hath ſubjected the Children to the Authority 
of the Parents. Thus, when upon the Increaſe of Families, they aſſembled to- 

ether in order to compoſe divers People united in different Places, the Subordi- 

nation of Children to Parents being confined to every Family, God eſtabliſhed 
over each People Princes who ſhould have the Government of them ». 

This firſt View of the Neceſſity of Government, diſcovers at the ſame time 
the Uſe thereof; which is, to eſtabliſh in a State the Dominion of Peace and 

uſtice, from whence proceeds the publick Tranquillity, and on which depend 

the two eſſential Parts of the publick Good, as to temporal Concerns, and which 
are the End that all thoſe to whom God has committed the Government of a 
State ought to have before their eyes. The firſt conſiſts in procuring that 
every thing relating to the Publick be in ſuch order, that on the part of the Go- 
vernment nothing be wanting to particular Perſons that may make their Life eaſ * 
and happy in the Society; which depends on the Aſſurance that every one ought 
to have of a prompt and ready Protection from Juſtice. The ſecond, which is 
a Conſequence of the firſt, conſiſts in encouraging in a State Sciences, Arts, 
Trade, and every thing elſe that may tend to the publick Good; that all ſorts of 
Perſons may be put in a condition not only of rendring themſelves capable of 
their Profeſſions, but of perfe&ting themſelves in them, and of acquitting them- 
ſelves with skill and fidelity in the diſcharge of their Functions and Duties. 

Theſe Advantages are the Sources of the Happineſs of a State, and ought to 
be the Fruits of the Government. And in order to render the Government ſuch 
as the common Good doth require, the firſt Means, and which is the Foundation 
of the good Uſe and good Effects of the Government, is, that thoſe who are in 
the higheſt Stations, and in whoſe hands God hath placed the Sovereign Power, 
ſhould have for the Principle of their Conduct the View of this common Good ; 
and that in order to procure the ſame, and to make it laſting, they ſhould take 
on one hand the Aſſiſtance of wiſe Counſels, whether it be they themſelves who 
have the Choice of their Counſellors, or whether the Laws of the State have 


a It is not good that the Man ſhould be alone : I will make him a Help meet for him, Gen, 3. 18. 
n Over every Nation hath he ſet a Ruler, Eccluſ. 19. 14. 7 
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provided that certain Perſons ſhould be called to give their Advice; and that 
on the other hand, they ſhould have Forces neceflary to ſupport Juſtice, and to 
maintain Peace and the publick Tranquillity- Which requires the Uſe of Arms 
for two different Ends: One, to contain the Subjects in their Obedience, to pu- 
niſh Crimes, and to chaſtiſe as occaſion offers thoſe WhO by any Attempts ſhould 
diſturb the Peace and publick Order of tlie Society; and the other to oppale by 
Force of Arms Strangers who ſhould offer to encroach on the Rights of the State, 
and that in ſuch a manner as that it ſhould be neceſſary to declare War againſt 
them in order to bring them to Reaſon. wh | 

For the firſt of theſe two Ends, the Uſe of Arms ought to be reſtrained to 
what may be abſolutely neceflary for enforcing Obedience to the Orders and De- 
crees of Juſtice. And it is for this Uſe that Arms are put into the hands of the 
Governors of Provinces, and other Officers and Miniſters of Jaſtice, to whom 
Force is neceſlary for executing the ſaid Orders, according to the Functions of 
their Miniſtry. | 7 O81 | 

As to the ſecond of the two Ends for which the Uſe of Arms is required, 
which is the Neceſſity of the Defence of the State againſt the Attempts of Stran- 
gers, there are two ſorts of Forces: One, the Uſe of which is perpetual, which 
is that of fortified Places in the Sea-Ports, and on the Frontiers, with ſufficient 
Garifons to defend them; and the other, which is neceſſary only in Time of 
War, is that of levying ſuch a Number of Troops as the Occaſion may require. 

It is for theſe two Uſes of Forces, that God gives to thoſe who have the So- 
vereign Power of Government in their hands, the Right of Arms; that they may 
make Juſtice ro reign in their Dominions among their Subjects; and that they 
may do themſelves Juſtice againſt ſuch Strangers as ſhalt oblige them to take up 
Arms when there are juſt Cauſes for it, and which God puts into their hands as 
the only way of doing Juſtice between People who live under difterent Govern- 
ments, and who are nor ſubject to any temporal Power that is common to them. 
For ſeeing they cannot have between them any common Judge, as has been re- 
marked, who has a Right to give Laws to them, or to decide their Difterences, 
unleſs they themſelves agree to it; and there being none but God alone who 1s 
their common Lord and Maſter, but who does not exerciſe his Government in a 
viſible manner over them; he adminiſters Juſtice between them by the Succeſſes 
he gives to the War, making Arms to ſerve for the natural Uſe which he has 
given them, which is to ſupport the Empire of Juſtice. For the Uſe of all 
Force, in other hands than thoſe of Juſtice, cannot be otherwiſe than criminal ; 
and it becomes juſt, in War it ſelf, only when it arms the Hand of Juſtice, be- 
cauſe that is the Hand of God, who for this reaſon has taken upon him the 
Name of the God of Hoſts. So that it is he alone who is taken, or who ought 
to be taken for Judge by thoſe who, having no common Judge on Earth, are 
obliged to have recourſe to Arms for the deciſion of their Differences. And 
altho ir does not alway happen that the Event of War decides in favour of thoſe 


who had Juſtice on their fide, and that often on the contrary Victory remains to 


the Oppreſſor; in the ſame manner as it does not always happen, even in the 
beſt governed States, and under the wiſeſt Princes, and thoſe who apply. them- 
ſelves with the greatelt diligence to the diſcharge of their Duty, that Juſtice is 
exactly diſtributed on all Occaſions by thoſe who are intruſted with the Ad- 
miniſtration of itz yet there can norhing happen on the part of God but what 
is juſt, whatever Injuſtice there may be on the part of Man. For it is always 
rhe ſuſt ice of God that governs: And ſeeing he finds in all Men juſt Cauſes 
for letting them ſufter Injultice, and that no Injuſtice can eſcape the Vengeance 
which he prepares in its due time for all thoſe who ſhall be found guilty of it, 
the Events of Wars render Juſtice to Men in this Point, by putting all Parties in- 
to that Condition which the Juſtice of God, and his Providence, would have 
them to abide in. Thus, it is in his providential Government, as extending to 
the whole Univerſe, and to the end of all Ages, that the only Throne of the 
Jalltce cf this Sovereign Judge is ſeated, who is King of Kings, and Judge of 
al! Men, and the only Judge who reigns for ever, and over all. 

17 thou ſeeſt the Oppreſſion of the Poor, and violent perverting of Judgment and 
Fr ['ice in a Province, marvel not at the matter; for he that is higher than the high- 
eft regardeth, and there be higher than they, Eccleſiaſtes 5. 8. | 

Wy the RKingdem is the Lords; and he is the Governor among the Nations, 
Plalm 22. 28. | 


4 It 


It is eaſy to diſcover, by what has been already ſaid in this Preface, the Re- 
lation which all the Matters of the Publick Law have to the Order of Society; 
ſo that it does not ſeem neceffary that we ſhould enlarge any further thereon, 
ſince the bare reading of every one of them in this Book will be ſufficient for 
judging of the Connexion which they have to the Order of Society. It re- 
mains then only that we ſhould diſtinguiſh here the Matters of the Publick 


Law. | 
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Seeing the Matters of the Publick Law are of divers ſorts, and pretty nume- 2. Diſtinc- 


rous; and, that enen to the different manners of conſidering them under % ef the 


divers Views, they may be divided into ſeveral ſorts of Diſtinctions, out of 
which it is free for us to make a Choice, and to divide them into more or fewer 


Matters of 
the Publick 
Law into 


Parts; we have thought that we might make uſe of this Liberty to chuſe one four Pars 


Diſtinction, which ſeems to reduce all theſe Matters, under a {imple and natural 
Order, into four Parts, which. ſhall make as many Books. 115 | 

The firſt ſhall comprehend the Matters which relate to the Government and 
general Policy of a State, and that which, compoſes the Order thereof. 

The ſecond ſhall be of the Functions of the Perſons appointed to maintain 
the ſaid. Order, Officers of Juſtice, and others who partake of the publick 
Functions, | 

The third ſhall contain the Matters which have relation to the Reſtraint and 
Puniſhment of thoſe who trouble the faid Order by wicked Attempts againſt the 
Prince, againſt the State, or who diſturb in any other manner the publick Fran- 
quillity, and the Quiet of Families, by the ſeveral ſorts of Crimes and Offences 
that are committed. | 

The fourth, which will be a Conſequence of the ſecond and third, will take 

in the Rules of the Adminiſtration of Juſtice, which compoſe the Order of Judi- 
cial Proceedings. And this comprehends two Parts of the ſaid Order: One, 
which concerns the Inſtruction and Judgment of Civil Cauſes; and the other, 
which relates to the Inſtruction and judgment of Criminal Matters. 
In the firſt Book we ſhall explain the Neceſſity and the Uſe of Temporal Go- 
vernment, and the Obedience that is due to the Powers who exerciſe this Go- 
vernment, And in treating of this Matter, we ſhalt examine the Queſtion, Which 
of the two ſorts of Government is the moſt natural and moſt uſeful, whether 
Monarchy, or a Commonwealth. We ſhall afterwards treat of the Power, of 
the Rights, and of the Duties of thoſe who have the Supreme Government in 
their hands; of the Functions and Duties of the Perſons who are called to be 
of their Council; of the Uſe of the Forces neceſſary in a State for maintaining 
the Order of it within, and for defending it againſt all Enemies from withour, 
and of the Military Government ; of the Revenue neceſſary to preſerve the State 
in goud Order, and of the Functions and Duties of thoſe who are concerned in 
collecting and managing the publick Cuftoms and Impoſts; of the Demeſnes of 
the Prince; of the means to procure plenty of every thing in a State, and to 
prevent the Dearth of Things that are moſt neceſſary; of Fairs and Markets; 
of the Policy in relation to the Uſe of the Seas, the Rivers, the Bridges, the 
Market-Places, the Highways, and other publick Places; of Navigation, of 
Foreſts, of Hunting, and Fiſhing; of the —— Orders and Degrees of Per- 
ſons who compoſe a State, of Corporations in general, of thoſe of Towns and 
other Places; of Univerſities, Colleges, and Academies for the Inſtruction of 
Youth, and for teaching Sciences and Arts both Liberal and Mechanick ; of 
Hoipitals. And towards the Cloſe of the ſaid firſt Book we fhall explain in the laſt 
Title of all, what relates to the Uſe of the temporal Sword with regard to the 
Church. | | 

In the ſecond Book, we ſhall treat of Officers in general, and of other Per- 
ſons who partake of the publick Functions; of the ſeveral ſorts of Offices; and 
alſo of the Dignity, Authority, Rights, Privileges and Ranks of Officers in 
general; of the Functions and Duties of the Officers of Juſtice, of Advocates, 
and others who are any way ſubſervient in the Adminiſtration of Juſtice. 

In the third, we ſhall explain the ſeveral ſorts of Crimes and Offences, their 
Nature, their Characters, their Diſtin&ions, according as they tranſgreſs diffe- 
rently the Duties towards God, towards the Prince, towards the Publick, to- 
wards particular Perſons ; and the difterent kinds of Puniſhment which the Of- 


fenders and their Accomplices may deferve. | 
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| In the fourth Book, the firſt Part of the Order of Judicial Proceedings ſhall 
take in the Rules of the ſaid Order for the Inſtruction of Civil Cauſes; tuch as 
the Demands which are made by the Parties in Judgment, the Intervention of 
Parties in Cauſes begun 4 xa the Diſtinctions of the ſeveral ſorts of Sen- 
tences, the Production of- Titles, the Proofs of Facts which are conteſted, the 
Deeds and Writings of the Parties, the Ways of obtaining a Redreſs againſt 
Sentences of Inferior Courts, Appeals, Decrees of the Supreme Courts from 
which there lies no Appeal, and the Ways of procuring the ſame to be revoked 
or annulled, | 
The ſecond Part of this Order of Judicial Proceedings ſhall contain the 
Rules of proceeding in Criminal Proſecutions ; ſuch as Complaints, Accuſa- 
tions and Denunciations, Informations and Decrees, the Contumacy of Parties 
refuſing to appear, the ſeizing and impriſoning Offenders, the Examination and 
confronting of Witneſſes, Torture, Sentences of Condemnation or Abſolution, 
the Enlargement of Priſoners, Appeals, Acts of Grace, Pardons, and Preſcrip- 
tion of Crimes. | | | 
3. Three It muſt be remarked on this Plan of the Matters of the Publick Law, that they 
Matters have this in common with thoſe of the Private Law, which has been treated of 
prelimina- in the Book of the Civil Law in its Natural Order; that they ought all of them to 


9 preceded by three Matters which are equally a part of the Publick Law and of 


four Parts R * N 
of the Pub- the Private Law, and are preliminary both to the one and to the other, to wit, 


lick Law, that which reſpe&s the Nature and Spirit of the Rules, the Diſtinctions of Per- 
ſons, and the Diſtin&ions of Things. And ſeeing theſe three Matters have been 
explained under ſo many Titles, which compoſe the Preliminary Book of the 
Civil Law in its Natural Order, it is needleſs to repeat any part thereof in this 
Place; and it may be preſuppoſed that the Reader who has a mind. to read this 
Book of the Publick Law, has already peruſed, or will peruſe that Preliminary 
Book, where he will eaſily diſcover the relation which the Rules explained there 
have to the Publick Law. Thus, for example, that which concerns the ſeveral Diſ- 
tinftions of Laws into divine, human, natural, arbitrary, written, not written, 
the Ways of interpreting them, and the Caſes in which it is neceſſary, in order 
to have the right TS of them, to have recourſe to the Sovereign, re- 
lates not only to the Matters of the Private Law, but hath alſo its Uſe in the 
Matters of the Publick Law, which is compoſed of all theſe ſeveral kinds of 
Laws, as will appear throughout the whole Detail of this Book. Thus, for the 
Diſtinctions of Perſons, they relate not only to the Capacity or Incapacity of En- 
gagements, and to the other Matters of the Private Law, as has been explained 
in the Title of Perſons, but they have likewiſe their Uſe in the Publick Law : 
As, for example, what relates to the Capacity or Incapacity of Perſons for pub- 
lick Offices, the greater or leſſer Severity in the Puniſhment of Crimes accord- 
ing to the Qualities and Ages of the Perſons, the Acts which Perſons may or may 
not do in a Court of Juſtice, the Matters relating to Confiſcations, Aliens, 
Baſtardy, and other Matters of the Publick Law. Thus, for the Diſtinctions of 
Things, the Uſe of theſe Diſtinctions is not confined to the Matters of the 
Private Law; but there are many Things which have ſuch a relation to the 
Publick Law, that their chief Uſe, and almoſt the only Uſe of them, is for the 
Publick, ſuch as the Seas, Rivers, Sca-Ports, the Highways, the Streets, the 
publick Market-Place, the Houſes and other Places deſtined for publick Uſes. 
And there are likewiſe many Things which cannot go to the Poſſeſſion and Uſe of 
particular Perſons, but by Ways and upon Conditions which are regulated by the 
Publick Law ; ſuchas Mines, Treaſures, the Uſe of Hunting, Fiſhing, and others 
of the like nature. 

We may add to the Remark which we have juſt now made on the Diſtinctions 
of Rules, of Perſons, and of Things, that ſeeing the Publick Law reſpe&s the 
general Order of the Society of Mankind, and that there has been laid down in 
the Treatiſe of Laws a Plan of this Society, in order to give a more perfect 
E of the Laws which regulate the ſame, of the Perſons who compoſe 
it, and of all the Things which are for their Uſe: And ſince the ſaid Plan con- 
tains a great number of Principles which are eſſential to the Order of this So- 
clety, and to every thing that goes towards the forming of the ſaid Order; the 
Reader will not miſpend his Time in reading over the ſaid Treatiſe of Laws, 
with a particular View to apply what is therein contained to the Matters and 


Rules of the Publick Law. 
| | | it 
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It remains only that we ſhould acquaint the Reader with tlie manner in 4. See 


which we ſhall treat of the Matters which are to compoſe this Book. And 
he is deſired to take notice in the firſt place, that he is not to expect to ſee 
here all the particular Rules of every individual Matter. For we find it neceſ- 
ſary to leave out a great many of them, and to confine our ſelves to thoſe 
which may agree with the Deſign which we propoſed to our ſelves in making 
choice of the Rules, which is the ſame that we have followed in the Book of 
the Civil Law in its Natural Order. And in order to give a more diſtin& Idea of 
the Rules which are to be inſerted in this Book, and of thoſe which are to be left 
out of it, it is neceſſary to remark that in all the Matters of the Publick Law, 
as well as in thoſe of the Private Law, two ſorts of Rules are to be diſtinguiſhed : 
One is of the Rules which are of the Law of Nature, and which, being neceſ- 
ſary Conſequences of the Principles of Juſtice and Equity, are unchangeable, 
and the ſame at all times, and in all places. And the other is of the Rules which 
are eſtabliſhed by thoſe who have the Power and Authority to make Laws, and 
which are called Arbitrary Laws, which may be eſtabliſhed, aboliſhed, or 
changed, according as occaſion requires, and at the Will and Pleaſure of the 
Lawgiver. As to the Nature and Uſe of theſe two kinds of Rules, the Reader 
may conſult what has been ſaid of this Matter in the eleventh Chapter of the 
Treatiſe of Laws. We ſhall only juſt mention here what has been there proved, That 
it is thoſe Natural Rules which are the Object of the Underſtanding, and tha: 
it is in the Knowledge of them that the true Science of the Law does conſiſt; 
whereas the Arbitrary Laws are only the Obje& of the Memory. Which makes 


Account 
of the 
Manner in 
which the 
Matters of 
this Book 
are to be 
treated of: 


this Difference between theſe two kinds of Laws, That as for the Arbitrary - 


Laws, ſeeing they are all of them written either in the Ordinances, or in the 
Cuſtoms, the Study thereof is eaſy, and requires almoſt no reaſoning, unleſs it 
be to explain the obſcure and ambiguous Expreſſions that may occur therein. 
For as to the other ſorts of Difficulties which occaſion thoſe Queſtions that are 
called Queſtions of Law, they depend on the Rules of the Law of Nature, as 
has been explained in the ſame place. But the Study of the Laws of Nature 
demands that they ſhould be ſet every one in their proper Light, and all of them 
placed in the Order which they have from their Connexion with one another, 
and with their Principles. Thus, as we have endeavoured in the Book of the 
Civil Law in its Natural Order, to place there in their due Order and proper 


Light the Natural Rules relating to the Private Law, ſo we ſhall endeavour in 


this Book of the Publick Law, to rank in the ſame Method and Order the Natu- 
ral Laws which relate to the Publick Law; and we ſhall leave out the Arbitrary 
Laws which are in the Ordinances and Cuſtoms, except it be ſome few, which 
it may be neceflary to take in, as ſhall be remarked hereafter. | 

We are obliged likewiſe to acquaint the Reader in the ſecond place concerning 
the ſame Subject of the Diſtinction of Natural and Arbitrary Laws, that there is 
this Difterence between the Publick and the Private Law, That whereas in the 
Private Law there are but few Arbitrary Laws, there is an infinite number of them 
in the Publick Law ; ſo that the Reader will find a great many more of theſe Ar- 
bitrary Laws left out in this Book, than there are omitted in the Book of the 
Civil Law in its Natural Order. But this Difference, as to the Omiſſion of more 
or fewer of the Arbitrary Laws, is of no moment as to what is neceſſary and eſ- 
ſential for poſſeſſing the Science of the Publick Law and of the Private Law, 
which conſiſts in the Knowledge of the Natural Laws. 

We muſt acquaint the Reader in the third place, of an important Difference 


there is between the Publick Law and the Private Law, as to what concerns the 


Natural Laws of the one and the other, and which conſiſts in this, That as for 
the Natural Rules of the Private Law, we' find them all almoſt in the Body of 
the Roman Law ; and altho they be not ranked there in their due Order and pro- 
per Light, yet we have been able in the Book of the Civil Law in its Natural Order 
to quote Texts out of the Roman Law upon the greateſt part of the Articles, 
whether it be that the ſaid Texts do exactly agree with the Rule explained in 
the Article, or whether they comprehend only one part of it; and that we have 
been obliged to give to the Rules their full Extent by the Principles gathered 
from the Law of Nature. But as for the Publick Law, it comprehends an in- 
finite number of the Rules of the Law of Nature, which are not collected either 
in the Roman Law, or any where elſe; and of which a great number is taken 
from the Divine Law, or are Conſequences deduced from the Natural Principles 


Vor. Il. ae | — of 


Y 
4 
* 
1 
I 
* 
? 
i 
E q 
B 
be 
g 4 
1 
; ' 
Y | 
" #1 
Þ 3 
7 
0 5 
5 
& 


282 5 
of Juſtice and Equity; ſo that there ill be in this Bool a great number of Ar- 
© ticles drawn from theſe Sources, and on which there will not be one Text cited 

out of the Roman Law, but on many Articles we ſhall cite the Paſſages of Holy 


The PN ETA UE 


Scripture on which the ſaid Articles are foundet. A 6 1 90 
Me ought in fine to inform the Reader, that altho in purſuance of our firſt 


| Deſign as to this Book we ought to have left out all the Arbitrary Laws in ge- 


neral, yet we have been ſhould inſert ſome of the Law's of this kind, becauſe 
of the Connexion which they have with the Law of Nature, and of the Neceſ- 
ſity of knowing them. Thus, for example, it is an Arbitrary Rule of the Or- 
dinances in the Matter of Proofs, which forbids the receiving of Proof by Wit- 
neſſes alone when the Contract exceeds the Sum of one kuadred Livres: But this 
Rule being an Exception of great Importance, and of frequent Uſe to the Natu- 
ral Rule which allowed of Proofs by Witneſſes without any Diſtinction, the 
Connexion between this Exception and the ſaid Rule, and the Conſideration of 
its frequent Uſe, induced us to inſert it here. And there are alſo ſome other Arbi- 
trary Rules, which the like Confiderations wilt oblige us to mention in the ſame 
manner, and to join them to the Rules of the Law of Nature. But for the other 
Arbitrary Rules which are not of the like Uſe, we ſhall forbear mentioning 
them. And in order to give a general Idea of the Characters which diſtinguiſh 
the Natural Laws which ſhall be comprehended in this Book, and the Arbitrary 
Law's which ſhall be left out of it, the Reader may form to himſelf this Idea by 
Examples of the Laws of theſe two kinds in every one of the four Parts of the 
Publick Law, + © | N | 115 

Thus, in the firſt Part, which relates to the Order of Government, there is a 
very great Number of Rules of the Law of Nature, ' which are the principal and 
moſt eſſential Rules thereof; ſuch as thoſe which concern. the Authority, the 
Rights, the Duties of thoſe who have the Adminiſtration of the Government in 
their hands, the Obedience which is due to. them and to their Miniſters, the 
Functions and Duties of the ſaid Miniſters, the Uſe of the Forces neceſſary for 
maintaining the publick Tranquillity, and for defending the State againſt the At- 
tempts of Enemies, the Order of the Military Government, that of the Ma- 
nagement of the Revenue, the Diſt inctions of the ſeveral Orders of Perſons, 
their Functions and their Duties, the general Policy as to Things which belong 
to the publick Uſe, the Government of Towns and other Corporations, of Uni- 
verſities, of Hoſpitals, of Arts, of Frade, the Protection of the Laws of the 
Church: For all theſe ſorts of Rules are within the Deſign of this Book. But 
in theſe very Matters there is an infinite Number of Arbitrary Laws, which are 
not to be inſerted here; as, for example, thoſe which regard the Detail of feve- 
ral inferior Rights of the Prince, the Diſtinctions of fome Functions which he 
diſtributes diflerently to his Miniſters, and to thoſe whom he calls to aſſiſt in his 
Councils for divers forts of Affairs, the particular Rules relating to the reſpec- 
tive Offices and Service to be performed in the War, for the Artillery, for Pro- 
viſions, for Forage, and other neceſtary Precautions for feveral Purpoſes ; the par- 
ticular Regulations about ſeveral forts of Impoſts, and the manner of levying the 
publick Taxes ; the Statutes of Companies of Trades for the Standard and Qua- 
tity of their Work, the Regulations of Univerſities for the Time. and Manner of 
their Studies, and other Matters of the like nature. 

Thus, in the ſecond Part of this Order, it is agrecable to the Law of Na- 


ture that there ſhould be in a State divers Officers for the different Functions 


that may be neceſſary for the publick:Good ; for fince the Sovereign cannot ap- 
ply himſelf to every thing, it is neceſfaty that he ſhoald have under him Perſons to 
whom he may intruſt the Functions whicli he himſelf cannot perform. Which makes 
it neceſſary that there ſhould be eſtabliſhed divers forts of Officers of Juſtice, of 
the Policy, of the Revenue, and others; and that every one of them ſhould have 
the Characters either of Dignity or Authority ſuitable to their Miniſtry, and 
that they ſhould diſcharge their Duties ; which takes in a great number of Rules 
of Natural Equity, which ought to be placed in this Book. But there are to be 
found in the ſame Matters other Arbitrary Rules, which ought to be left out; 
ſuch as thoſe which diſtinguiſh all the ſeveral forts of Functions which are allot- 
ted to the different forts of Officers, which regulate their Salaries and Perqui- 
ſites, which aſcribe unto them certain Rights, certain Privileges, and others of 
the like nature. EIS: | b 


The PREFACE 


Thus; ih the third Part of the ſame Order, the Law of Nature requires that 
Crimes ſhould be puniſhed, and that the Puniſhments ſhould be proportioned to 
the Quality of the Crimes and Offences. And it is alſo by the Rules of the Law 
of Nature, that we ought to diſtinguiſh the different Characters of the ſeveral 
ſorts of Crimes and Offences which render them more or leſs heinous, and that 
in every kind we ought likewife to diſtinguiſh the particular Circumſtances of 
each Crime, which may determine the Puniſhment thereof to be more or leſs 
rigorous. And thefe forts of Rules are the Subje&-matter of this Book. But 
it would not be proper to collect here the different Rules or Arbitrary Cuftoms, 
which relate to the manner of putting Criminals to the Torture, which is called 
the Queſtion; the Regulations for ſecuring the Perſoris of Offenders, the ſeveral 
ſorts of Puniſhment which are practiſed in different Places, and other Matters of 
the like kind. | | — 

Thus, in the fourth and laſt Part, the Law of Nature demands that Juſtice 
ſhould be duly adminiſter'd, that Law-Suits ſhould be well inſtructed and deci- 
ded ; that for the whole Detail of what may be neceſſary tor duly inſtructing and 
deciding a Law-Suit, there ſhould be a ſtated Order for all Judicial Proceedings, 
to be obſerved in all Caſes: In which Order there are many particular Rules 
which are of Natural Equity, ſuch as that of hearing both Parties, of taking 
Proofs of Matters of Fa&, of granting certain Delays, and others of the like na- 
ture. And theſe ſorts of Rules ſhall be explained in this fourth, Part. But we 
ſhall not inſert here a great many Arbitrary Laws ; ſuch as thoſe which regulate 
the manner of citing the Parties, the Delays after Citation, the manner of 
drawing up Sentences and Decrees, the Formalities of ſeyeral Proceedings, the 
manner. of Appeals, and others of the like kind; and the ſeveral ways of pro- 
ceeding in the different Inſtances. | 

We could not well omit making all theſe Reflexions, in order to explain the 
Deſign which we propoſed to our ſelves in this Book, and to give a general Idea 
of the Nature and Order of the Matters to be treated of therein, and of 
the Characters which diſtinguiſh the Rules which are to be comprehended in it 
from thoſe which we have thought proper to leave out. | 2 25 

As to the Diſt inction of the Rules, the Reader may be able to judge by the 
laſt Reflexions which we have juſt now made, that it would not have been pro- 
per to have inſerted in this Book the infinite number of Arbitrary Laws, withour 
which one may be fully Maſter of the Science of the Publick Law, and of which 
there are ſeveral Collections, where they may all be ſeen. And he will be con- 
vinced more and more by the reading of this Book, that ſuch a Medley would 
have been troubleſome, diſagreeable, and full of Inconveniencies. 

As to what concerns the Nature and Order of the Matters, the Reader may 


have been able to judge of them by the Diſt inctions that have already been 


made; and he may ſtill do it more eaſily by the View which he will have of them 
in the following Table. | 88 
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5 HERE is no Body who is 
not thoroughly perſuaded 

1 od of the Conſequence 0 
ageocd Order in a State, and 
= who does not ſincerely 
wiſh to ſee that State well regulated in 


which, he is obliged to. paſs his Life. 


For every. one comprehends and feels 
within himſelf by Experience and by 


Reaſon, that the ſaid Order concerns 


and regards him in ſeveral Manners. 
So that Self-Love is ſufficient to inſpire 
this Sentiment into all thoſe who are 


not of ſeditious or rebellious Tempers, 
or engaged in other irregular Courſes 


which Order and Juſtice do not allow 


of, But altho there be nothing more 

natural ro every Man than to conſider 

in the Publick Good the Share which 
Vo I. II. 


he himſelf has in it, and that this Con- 
ſideration ought to have the Effect of 


t engaging all ſorts of Perſons without 


Exception, to contribute on their part 
to the Support of it; yet we ſee on 
the contrary that nothing i is more fre- 
quent than to find even ſome of thoſe 
who by their Employments are engag'd 
to apply themlelves to this Publick 
Good, who ſhew by their Conduct 
that they are Either very little influen- 
ced by, or very little inſtructed in the 
Principle which ought to engage them 
to ſuch a Duty, 

Every Body knows that the Society 
of Mankind forms a Body of which e- 
very one is a Member: and this Truth 
which the Scripture teacheth us, and 


which the Light of Reaſon makes clear 
| P p and 


J 5 1 


and evident a, is the Foundation of all 
the Duties which reſpect the Conduct 
of every Member towards all the other 
Members in particular, and towards the 
Body in general. For theſe ſorts of Du- 
ties are nothing elſe but the Functions 


vhich are properto the Engagements un- 


der which every one happens to be by 
the Rank which he holds in this Body. 

Ft is from this Principle that we are to 
draw, as from the Fountain, all the Rules 
of the Duties both of thoſe who govern, 


and of thoſe who are ſubje& to the Go- 


verument. For it is by the Situation 
every one holds in the Body of the $0- 
ciety, that God, of whom he holds his 
Place, preſcribes to him, by calling him 
to that Station, all his Functions and 
all his Duties. And as he enjoins to all 
the exact Obſervance of the Precepts 
contained in his Law, and which are 
the common Duties of all ſorts of Per- 
ſons; ſo he preſcribes to every one in 
particular the Duties which are peculiar 
to his State and Condition, by the 
Rank which he holds in the Body of 
which he is a Member, which implies 
the Functions and Duties of every one 
of the Members towards all the others, 
and towards the Body. 


If we examine * this Principle 


which is ſo certain, fo plain and ſo na- 
tural, the Condu of particular Perſons, 
as to what concerns their Duties to- 
wards the Publick, and the Conduct of 
thoſe whoſe Profeſſion obliges them to 
promote the publick Good, and to 
maintain Order in the State ; we ſhall 
find that all the ſaid Members are ſo 
far from conſidering themſelves under 
this Obligation, and from directing to 
this rhe Functions which their Rank 
demands of them, that the greater part 
conſider only themſelves, without any 
regard to the Body of which they are 
Members, and regulate all their Con- 
duct without any View of the Order or 
Publick Good of the ſaid Body. But 
every one places his All in himſelf, and 
his Self-Love directing the whole Con- 
duct of his Life to his own particular 
Advantage, he conſecrates to it the en- 
tire ule of the Rights, the Duties, and 
the Functions which he ought to exer- 
ciſe only as being a Member of the com- 
mon Body, and he turns them even a- 
gainſt the Good of the ſaid Body, if he 
thinks that his own particular Good 
requires that he ſhould make this bad 


a Dominus membrorum ſuorum nemo videtur. 
I, 13. F. ad leg. Aguil. But now hath God ſet the 
Metnbers every one of them in the Body, as it hath 
pleaſed him. 1 Cor. 12. 18. 
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uſe of them, or he quite abandons them, 
if he finds that he cannot draw from 
them ſome Profit or Advantage to him- 
ſelf. Thus, we ſee an infinite number 
of Perſons, who inſtead of giving to 
the Dignity annexed to the publick 
in which they are placed, its 

natural Uſe, which is to give Authori- 
1 to their Miniſtry, by procuring Re- 
ect and Obedience from thoſe who are 
ubject to their juriſdiction, uſe their 
Authority to no other purpoſe than to 
diſplay their Ambition, and to draw to 
their Perſons the Honour and Reſpect 
which is due only to the Rank which 


wy hold. Thus, we ſee ſome who 
make 


no other uſe of the Authority 
of their Offices, which are deſtined 
for the Support of Juſtice, than as a 
Handle to exerciſe Injuſtice and Vio- 
lence, and to oppreſs thoſe who ought 
to be protected by that Authority. 
Thus, the greater part exerciſing their 
Miniſterial Functions only with a view 
to the Honour, Profits, and other Ad- 
vantages which accrue to them there- 
by, they act and are in eſſect only as 
dead Members, when their Self-Love 
diſcovers no other Advantage to be rea- 
pow from their Functions beſides the 

ublick Good. . 

It appears ſufficiently by this firſt Re- 
flection, what is the Foundation of all 
the Duties of thoſe who ought to con- 
tribute to the Publick Order ; and that 
ſince this Order cannot ſubſiſt but by the 
Concurrence of the Functions of all the 
Members who compoſe the Body of the 


Society, the Depravation or Corrup- 


tion in the Diſcharge of the ſaid Func- 
tions by the Members, or their bare 


ceaſing to perform them, produces in 


the Society as it were a Diſtemper 
which troubles and diſturbs the Order 
of it. Seeing therefore it is upon the 
Foundation of this Truth, That the So- 


' ciety forms a Body of which every one is a 


Member, that the different Rules con- 
cerning the Duties of thoſe who com- 

ſe this Society are built, and that the 
faid Duties are the moſt eſſential Part of 


the Matters of the Publick Law ; we 


have been obliged to begin the particular 
detail of rheſe Matters by this Reflec- 
tion on the faid Foundation, which 
will be of uſe in all the ſubſequent Parts 
of this Book, where we ſhall explain 
the Functions and Duties of the ſeveral 
ſorts of Perſons whoſe Imployments 
may have any manner of relation ta the 
Publick Order. | 
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LIT HO every State hath its pe- 
1 a culiar Manner of Government, 
and there be in all States 

ſome Laws or Uſages which 
diſtinguiſh the Names, the Num- 
ber and the Power of thoſe who are 
placed in the higheſt Stations; yet 
there is this common to all of them, 
that the general Order is maintained in 
them by a ſuperior and ſovereign Power, 
whether it reſide in one or in many 
Perſons. 

They call thoſe Monarchies, or Mo- 
narchical States, where the Sovereign- 
ty reſides in one Perſon alone, to whom 
they give in general the Name of Prince : 
and they give the Name of Republicks 
to thoſe States where the Sovereignty 
reſides in many Perſons. 

The Monarchical States are of ſeveral 
ſorts, Empires, Kingdoms, and others 
under divers Names : Many of them are 
Hereditary, and others are Ele&ive. A- 
mong the Hereditary Monarchies there 
areſome which deſcend only to the Heirs 
Male; and in others the Daughters 
ſucceed for want of Male-Iflue. We may 
reckon among the Monarchical States, 
divers States which under the Names of 
Dutchies, Counties, Marquiſdoms, and 
other, the like Names, form Principali- 
ties of which the Dukes, the Counts, 
the Marquiſſes, are Sovereigns ; and al- 
tho they hold their Sovereignties and 


Principalities as Fiefs of other Princes 


to whom they are Vaſlals, yet they have 
nevertheleſs a Sovereign Empire over 
their Subjects. There are even ſome 
Kingdoms whichare held in Fee. There 
are likewiſe Principalities annexed to 
Biſhopricks, and which go to the Bi- 
ſhop by virtue of his Election to the Bi- 
ſhoprick. 

Republicks are alſo of divers ſorts : 
For there are ſome of them which are 
called Ariſtocracies, where the Govern- 
ment is in the hands of Perſons of the 
firſt Rank : And there are others which 
are called Democracies, in which Per- 
ſons of the meaner ſort of the People 
may be called to the Government. 
They give likewiſe the Name of Oli- 


Vol. II. 
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garchy to ſome Republicks, where the 
Government is in the hands of a few 
Perſons, to diſtinguiſh them from the 
others where the Sen is in the 
hands of a greater Number. Thus 
theſe ſeveral Manners of Government 


in Republicks diſtinguiſh them from one 


another; but they have all of them this 
in common, that it is by Election that 
the higheſt Places in them are filled, 
whether this Election be made by a cer- 
tain Body which has the Right of elect- 
ing, or by Deputies of divers Orders, 
or by other Ways. 
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Ot theſe two general Kinds of Go- which e 
vernment, Monarchical and Republi- #he e 


can, the Monarchical is the moſt uni- Gee. 
ments 


verſal and the moſt antient. 


It is the ought to be 


moſt univerſal, becauſe we ſee that at preferred, 

this Day the whole World is divided in- Monar- 

to Monarchies, excepting a ſmall num- or 4 
Commons 


ber of Republicks; and becauſe we e e 


know from the Hiſtories of all Ages, 
and of all Places, that this ſort of Go- 
vernment hath always been moſt in uſe. 
And it may be obſerved that all the Re- 
publicks which are now extant in Eu- 
rope, Where 1s the greateſt number of 
them, have all of them put together on- 
ly a very ſmall Extent of Territory, 
and that there 1s not one of them bur 
what has been taken out of a Monar- 
chical Government which went before 
it. For they have all of them been ta- 
ken off either from the Roman Empire, 
or from other Monarchical States. And 
if we look back to the Republick of 


Rome, the moſt flouriſhing Common- 


Wealth that ever was, we know thar 
it was preceded alſo by a Monarchy, 
As to the Antiquity of theſe two 
Forms of Government, that of Monar- 
chy hath its Origin from the Creation 
of the World, when it was altogether 
natural, that one ſingle Family becoming 
one People, the Paternal Power of the 
firſt Head of the Family, whoſe Chil- 
dren and Deſcendants compoſed the 
{aid People, ſhould be in his Perſon a 
Right of Government, and that this 
Unity of Government which was natu- 
ral in the firſt Beginning of the Society 
of Mankind ſhould continue in it. Thus 
we ſee that after the Deluge, which put 
Mankind into the ſame Condition they 


were in at the Creation, one only Per- 


ſon was the Head of the firſt Society ; 
and when it divided and diſperſed itſelf 
in order to form many Societies in divers 
Countries, each Society retained this 
Manner of Government. We may like- 
wiſe obſerve, that in the Holy Scrip- 


tures, which are the only Writings 
Pp 2 wherein 
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wherein we have the Hiſtory of many 
Ages from the Creation of the World, 
betore thoſe other Ages of which we 
have ſome Veſtiges in the other Books, 
there is not the leaſt mention made of 
Republicks. But we ſee there, that 
Monarchical States were every where 
in uſe, and ſo multiplied, that in the 
ſmall Extent of Territory which envi- 
roned the State of the Jews, there was 
reckoned a great number of Kings, e- 
very one of which could have but very 
narrow Dominions. And in the ſuc- 
ceeding Ages, we ſee from the ſame 
Holy Writings, and from other Books, 
that almoſt all the Governments of the 
Univerſe have been Monarchical. 

It would ſeem that we might gather 
from this Antiquity of the Monarchical 
Government, from its Origin, which 
it derives from the Paternal Govern- 
ment, and from its Duration in all Ages 
overthe wholeWorld, that it is the moſt 
natural Government, and that it is the 
Government which the Generality of 
People have judged to be the moſt uſeful. 
And altho it be true, that the Multitude 
is not always of the moſt reaſonable 
Opinion, yet this Truth is reſtrained 
to. two ſorts of Opinions and Senti- 
ments, in which the Plurality is often 
ſubject to Error. One ſort is of the 
Opinions in Matters the Knowledge 
whereof depends on the Principles of 
Sciences, that are known but to a few 
Perſons, and of which the Truths are 
hidden, and often contrary to what ap- 
pears to the Senſes, which the greater 
part of Mankind make the Rule of 
their Judgments. And the other ſort is 
of the Sentiments which are inſpired in- 
to us by the Corruption of our Hearts, 
the Biaſs of Selt-Love, and the Impreſ- 
lions of the Paſſions ; for ſeeing we are 
all born with an Inclination to Evil, and 
that but few Perſons attain to that degree 
of Perfection as to govern their Actions 
by the Views of Truth and of Juſtice ; 
the Multitude goes aſtray and wanders 
in the Sentiments which proceed from 
the Heart : and we ſhould judge almoſt 
always very imprudently, very falſly, 
and eyencriminally, if we ſhould judge 
of the Sentiments and Motions of the 
Heart according to the Taſte of the 
Multitude. Thus, for example, we 


ſhould make a wrong Judgement if we 


ſhould think that the Love and Purſuit 
of Pleaſures, of Riches and Honours, 


ere the beſt Courſe, becauſe it is that 
which the Multitude follows. But in 
Matters in which the Knowledge of 


juſtice and Truth does not depend ei- 


+ 


ther on the Study of Sciences, or on 
the Purity and Uprightneſs of the 
Heart, and-where the Diverſity of O- 
pinions is no ways contrary to Religion 
nor to good Manners, the Multitude 
judges almoſt always better than thoſe 
Perſons who have a mind to diſtinguiſh 
themſelves from the Croud, and who 
purſue other Views than thoſe to which 
natural Inclination leads the Generality 
of Mankind. For that Inclination is 
nothing elſe but a Propenſity to follow 
the Lights which God gives us naturally; 
and Reaſon is the Principle which he 
has given us for the Uſe of the ſaid 
Lights. We ſee likewiſe ſometimes that 
this Bent of the Multitude to an Opi- 
nion, is founded on natural Principles 
which are not fo eaſily diſcovered, and 
which thoſe who lean to the contrary 
Opinions have not enquired into. The 
Reader may meet with an Inſtance of 
this in the Preamble of the third Section 
of the ninth Title of this firſt Book. 
We may add to all theſe Conſidera- 
tions, which prove that the Monarchi- 
cal State being the moſt univerſal and 
the moſt antient, is the moſt natural and 
moſt uſeful, that it is likewiſe the moſt 
conformable to the Spirit of the Divine 
Law, and to the Government of God 
himſelf over Mankind. For it was this 
ſort of Government that God made 
choice of, when he ſet about forming a 
People over whom he was to diſplay his 
Almighty Providence, that he might 
repreſent another People which he was 
to gather out of all the Nations of the 
World, and which was likewiſe to have 
one only Sovereign, whoſe Reign ſhould 
reach over all the World, and to all 
Ages. He began with chuſing and dif- 
tinguiſhing one Family, and eſtabliſh- 
ing therein the Perſon who was the 
Head of the Family as the firſt Sove- 
reign Prince, allowing him likewiſe the 
Uſe of Arms: the Deſcendants of this 
firſt Head who compoſed this elect Peo- 
ple having been in a Captivity of four 
hundred Years à under the Tyranny of 
a neighbouring People, where they 
multiplied to ſach a degree as to make 
up more than ſix hundred thouſand Men 
able to bear Arms. When it was the 
Will of God to deliver them out of that 
Captivity, he raiſed upunto them a De- 
liverer who ſet them free, and who ex- 
erciſed oyer this People all his Life-time 
the Functions of a Prince under the 


a Know of a Surety, that thy Seed ſhall be a 
Stranger in a Land that is not theirs, and all 
ſerve them, and they ſhall affii# them four hun- 
dred Tears. Gen. 15.13. Acts 7. 6, » 
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vifible Direction of God, who employ- 
ed that Man alone to execute his Or- 
ders in every thing relating to the Go- 
vernment. And ever after, this People 
had always Leaders, who governed 
them under the Name of Judges, that 
is to ſay, according to the Stile of the 
Holy Scriptures, Princes who had the 
Government. Thus, during the Life- 
time of Moſes, and of the Princes his 
Succeſſors, the Government of the 
Jewiſd Nation was always Monarchi- 
cal, that is to ſay, in the Perſon of one 
Man alone; ſo that when Mo es, find- 
ing it impoſſible for him of himſelt 
alone to regulate all the Controverſies 
of the People, choſe out among the 
Eiders the wiſeſt and moſt skilful Per- 
ſons to eaſe him in his Function, he re- 
ſerved to himſelf the Cognizance of 
ſuch Difficulties as might be too hard 
for the ordinary Judges, and might de- 
ſerve that he himſelf ſhould hear and 
determine them l. From the begin- 
ning of the Government of Joſhua his 
Succeſſor, God told him that he ſhould 
be with him as he had been with Moſes ; 
and he began to act as Chief, he alone 
having the Government, giving out his 
Orders to the firſt among the People 
who were to command under him, and 
who promiſed him all of them a faith- 
ful Obedience, they declaring to him 
at the ſame time, that the firſt who 
ſhould fail to obey him in every thing 
which he ſhould command, ſhould be 
put to death c. n 

The Government of theJudges was ſuc- 
ceeded by that of the Kings, by a Change 
which it is not neceſſary to explain here. 
For the Queſtion here is not concern- 
ing the different Manners in which one 
Perſon alone may have the Govern- 
ment ; but only in general about the 
Preference of the Government of one 
Perſon alone to that of a Common- 
wealth, as being the moſt natural and 
the moſt conformable to the Govern- 
ment which God himſelf exerciſed over 
his choſen People. 
that God had given to this People a 
King which they had deſired of him, 
and that he had puniſhed both the Peo- 
ple for having deſired a Government 
different from that which he himſelf 
had dire&ed, and alſo the King for not 
havinz followed all his Orders ; yet ne- 


b And the, Cauſe that is too hard for you, bring 
it umo me, and I vill hear it, Deut. 1. 19. 

c Hhoſoe ver he be that doth rebel againſt thy 
Commandment, and will not hearten unto thy 
Words in all that thou commandeſt him, he ſhall 
be put to death, Joſhua 1. 18. 


And in effect, after 
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vertheleſs he gave unto them a ſecond 
King, and he himſelf choſe for that 
Office a Perſon who deſerved that ſin- 
gular Commendation of being a Man 
according to God's own Heart d, and 
whom he render'd worthy to repreſent by 
his Reign that of the Prince who was 
to be born of him, and who was to 
torm that heavenly Kingdom, of which 
the Kingdom of that choſen People was 
a Type and Figure. And he gave to this 
ſecond King many Succeſſors of his own 
Deſcendants, who reigned over the 
People. 

We ſee by this Succeſſion of Monar- 
chies over all 'the World, and through- 
out all Ages, and by the Conduct of 
God towards the Few; Nacion, that 
the Monarchical State is the moſt na- 
tural and the moſt conformable to that 
which God himſelf exerciſed over his 
own People, And it is by this ſame 
Conduct that God having formed the 
Society of every State, as a Body of 
which the Perſons who compoſe it are 
ſo many Members, he has eſtabliſhed 
in every State a Head e to govern it, 
and to be in his ſtead, as a Father in a 
Family, and who by the Unity of the 
Government imitates and repreſents the 
Government of his Providence, and 
contains the Members of that Body of 
which he is Head within the Bonds and 
Ties which ought to form the Order of 
the Society which unites them. 

It ſeems to follow from theſe Truths, 
that the Monarchical State is the moſt 
natural, and the moſt uſeful. And like- 
wiſe we ſee, that the Inconveniencies 
which cannot fail to ariſe in all Things 
wherein the Conduct of Men has any 
ſhare, are naturally leſs in Monarchies 
than in Commonwealths. Thus, in a 
Monarchy the Subjects do not dream of 
aſpiring to the Dignity of Sovereign ; 


and we find there much fewer Cabals 


and Factions. For the Ambirion of 
particular Perſons having for its Bounds 
the Rank of a Subject, it never goes 
the Length of an Attempt in any one 
to raiſe himſelf to the Dignity of So- 
vereign, and to diſturb the State by Se- 


d He raiſed up unto them David to be their 
King, to whom alſo he gave Teſiimony, and ſaid, 
1 have found David the Son of Jeſle, a Man after 
mine own Heart, which ſhall fulfil all my Wall, 
Acts 13. 22. 

The Lord hath ſought him a Man after his own 
Heart, and the Lord hath commanded him to be a 
Captain over his People, becauſe thou haſt not kept 
that which the Lord commanded thee, 1 Sam. 13. 
14. 

e Over every Nation hath he ſet a Ruler, Ec- 


cluſ. 17. 14. 


ditions 


ditions and Civil Wars. But in a Com- 
monwealth many Perſons being capable 
of pretending to the higheſt Stations, 
. the Way being open to them by 
Election, Cabal and Party have often 
times a greater Share in the Elections 
than Merit. And thoſe who aim at 
the firſt Places, never fail to make Ca- 
bals that they may ſucceed in their De- 
ſigu. And if they want Occaſions and 
Conjunctures for employing Force, they 
endeavour to gain Voices by Bribes, 
by Promiſes,, by Threatenings as to 
thoſe whom they think they can influ- 
ence by ſuch means, and by other ways, 
which cauſe Diviſions in Families, cor- 
rupt thoſe who have the Right of elec- 
ting, and raiſe to the Government the 
worſt of Subjects. Thus theſe unjuſt 
Elections are likewiſe attended with 
the Inconvenience of Envies, Jealouſies, 
Divifions, Enmities, and make that Sub- 
miſſion to thoſe who get into the Places 
of the Government by theſe unfair ways 
more irkſome, and ſometimes more 
odious. The Elections that are made 
even in the faireſt manner, do not hin- 
der thoſe who think they have more Me- 
rit than the Perſons raiſed over their 
Heads to the Government, from look- 
ing on them with a jealous Eye, and 
do not prevent divers bad Conſequences 
which attend Popular Ele&ions, and 
which are directly oppoſite to the 
publick Good, which ought to be the 
Fruit of Government. We ſee likewiſe 
in Commonwealths, that thoſe who are 
in the higheſt Stations having their own 
proper Intereſt, and that of their Fa- 
milies, ſeparate and diſtinct from the 
Intereſt of the State, the publick Good 
is in danger of being poſtponed to their 
own private Advantage, on all Occa- 
ſions where their Preterments may be 
uſeful to promote their particular Inte- 
reſts. Whereas in a Monarchy the Sove- 
reign Power being in the hands of one 
only Perſon, who ought to have one on- 
ly View, and one only Intereſt, that of 
the Good of the State, which he ought 
to look upon as his own proper Inte- 
reſt, nothing divides it. And this U- 
nity, which doth not hinder the Uſe of 
good Counſels, makes the Reſolutions 
more ſteady, more ſecret, and more 


. adapted to the Good of the State, and 


facilitates the Execution of them, ren- 
dring it more expeditious, more power- 
ful, and more abſolute by the Union of 
all the Forces, and of every thing which 
belongs to the Execution in the Perſon 
of the Sovereign, in whom reſides the 
Fulneſs and Unity of the Government, 
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Beſides theſe Advantages which are 
natural to Monarchical Government, 
we may take notice of one more that 
is common to almoſt all the Monarchies 
that are in being, and which is not to 
be met with in the greateſt part of 
Commonwealths.. Every body knows 
that in order to procure and to preſerve 
the Good of a State, it is neceſſary that 
due Care ſhould be taken that it may 
abound with all Things which may con- 
tribute to the Neceſſities and Conve- 
niences of Life for all ſorts of Perſons 
who are Members of it; that the Peo- 
ple may live there in Peace, and in 
Safety againſt all Attempts from Neigh- 
bours and Enemies; that Juſtice may 
reign in it abſolutely, and without con- 
troul; that the Art of War, Sciences, 
Arts, Trade may flouriſh there by the 
Multitude of Perſons who cultivate 
them, and by diſtributing Rewards to 
the Trades and Profeſſions of ſuch Per- 
ſons as have done ſingular Services to 
the Publick; that the publick Revenue 
be ſo regulated as that it may be ſuf- 
ficient for the Expences which all thoſe 
Things demand, which are neceſſary for 
the common Good of the State. From 
whence it tollows, that the larger a State 
is, the more it has all theſe Advantages, 
and it hath them in a leſs Degree, in 
proportion to the Narrowneſs of its 
Bounds. For in a ſmall Territory all 
ſorts of Things are in leſs plenty, and 
the Inhabitants have not the Helps ne- 
ceflary for procuring them elſewhere : 
Skilful and able Perſons are to be 
found there in a much ſmaller Number : 
There is but little Aſſiſtance to be had 
from the publick Revenue : The Inha- 
bitants are greatly expoſed to the In- 
ſults of Strangers, and the moſt incon- 
ſiderable Attempts againſt them are 
enough to overturn the State. Seeing 
therefore it is for the Good of a State 
that it Aouriſh and ſupport it ſelf by its 
Wealth and by its Strength, which can- 
not be done without an Extent of Ter- 
ritory that may be able to ſupply it with 
every thing that is neceſſary, we may 
venture to ſay that theſe Advantages 
have always been, and are ſtill natural- 
ly peculiar to all the | age Monarchical 
States, ſuch as we ſee at this Day in 
the far greateſt part of the World ; and 
that they are wanting in almoſt all the 
Commonwealths that are now in being, 
for they are confined to a narrow Ex- 
tent of Territory, and their ſmall Force 
expoſes them to the Inſults of their 
Neighbours, and obliges them to im- 

plore 
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plore the Prote&ion of other Princes, 
which may ſome time or other bring 
them under the Subje&ion of a foreign 
Dominion, and be attended with trou- 
bleſome Conſequences. And that which 
cauſes this ſmall Extent of Territory in 
Republicks, and deprives them of the 
8 which great States have, 
4s becauſe the Government of Repub- 
ticks,is natural only to a ſmall People, 
who ſeparate and diſtinguiſh themſelves 
from athers by their peculiar Manners, 
that they may reunite (themſelves by 
Ties which link thoſe who are Mem- 
bers of their Sogiety more cloſely 155 
ther, and be aſſociated under a Go- 
vernment which is more agreeable to 
their Inclinations; ſo that this Union 
is not, ſo eaſily formed among many Peo- 

e. But the great States have been 
** either by the Increaſe of the 
[firſt People who got firſt poſſeſſion of 
A Country, or by Conqueſts which have 
enlarged its firſt Boundaries; and ſome 
States, eſpecially thoſe of Europe, were 
large Portions taken qut of the Roman 
Empire, When it was diſmember'd. 
And. all theſe Ways, and the others 
Which may have given Birth and In- 
<reaſe to all the great Monarchies, 
have had this Conſequence of put- 
ting them in a Condition not to fear 


Advantages do moſt abound, by its ex- 
tent into ſeveral large Provinces, by 
its Situation in the moſt temperate Cli- 
mate, and bordering on the two Seas; 
by its producing every thing that is ei- 
ther good or neceſſary for human Life; 
by the Multitude of its Springs, Rivu- 
lets, and Rivers proper for Navigation, 
in order to have an eaſy Communica- 
tion between the ſeveral Provinces; by 
its lying near ſeveral neighbouring 
States; by the Politeneſs of the Na- 
tion, which produces many great Ge- 
nius's and Great Men in all forts of 
_ Profeſſions; by its Riches, and its 
great Forces. And likewiſe there ne- 
ver was :known a State which had ſo 
long and firm a Duration with ſo ma- 
ny Advantages over and above others. 
It ſeems that we may gather from all 
theſe Reflexions, that Monarchical Go- 
vernment ought to be preferred to that 
of a Republick ; and that it follows 
from ſome of the Reaſons of the ſaid 
Preference, that among Monarchies 
the Government of thoſe which are 
Hereditary is more natural, more uſe- 
ful, and attended with fewer Inconve- 
niences than that of Elective Monar- 
chies. For whereas in Hereditary Mo- 
narchies it is God himſelf who ſeems 
to diſpoſe more viſibly of the Govern- 


"the Attempts of one another, and of ment, by calling to it Princes by their 


procuring in every one of them plenty 
of every thing that may be for the 
Good and Support of a State, 
We, muſt not urge as an, Inſtance 
.againſt theſe Remarks on the Advan- 
tages of Monarchical Government, the 
Grandure of the Commonwealth of 
Rome; for we are to conſider as the Bo- 
dy of that Commonwealth only Rome 
it felf, or the People of Rome, who, 
_haying made themſelves Maſters of 0- 
ther Nations, did not look upon them 
to be Parts of their Commonwealth, 
but only as States ſubject to their Do- 
mipion. And as for the Inconveniences 
which Commonwealths are liable to, 
the Commonwealth of Rome fell in a 
few Ages into the greateſt of thoſe that 
have been taken notice of, having been 
brought to its end by the Ambition of 
the Authors of the laſt Civil Wars, in 
Which the Conqueror made himſelf Maſ- 
ter of the Commonwealth, and con- 
verted it into a.Monarchy f. 
We may add to theſe Reflexions on 
the Advantages of Monarchies, thoſe 
of France, which, of all the States of 
the World, is that wherein the ſaid 
- { Evenit, ut neceſſe eſſet Reipublicæ per unum 
. conſuli. J. 11. F. de orig. 


Birth; Elections are liable to great In- 
conveniences, whether it be by the 
Choice of the Perſons, in which it is 

eaſy to be deceived, or by Cabals and 

Factions. And the Reign of Elective 

Princes, even thoſe whoſe Election has 
been carried on in the faireſt way, has 

its Inconven iences of Diviſions in the 
Election, of long Interreigns which ex- 

poſe the Country to Factions and to 
other bad Conſequences, of want of 
Obedience to an Authority that is not 
ſo abſolute, of Slow neſs in the Diſpatch 
of the publick Affairs, and other bad 

Conſequences. So that of all the States, 

the moſt natural, and the moſt per- 

fect, is that of Hereditary Monarchies, 

Which deſcend only to the Male Iſſue. 

It 1s not neceſſary that we ſhould an- 
ſwer here the Objections of the Incon- 
veniencies which happen in Monarchies, 


When the Sovereigns chance to be in- 


capable of ſupporting the Weight of the 
Government, whether it be becauſe of 
their Minority, or becauſe of ſome De- 
fects they may labour under, or even 
| becauſe of Vices which may incline 
them to make a bad Uſe of their Power. 


We all know that there is in every 


thing divers forts of Inconveniencies, 
that 
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The PUBLICK LAW, Sr. BOOK I. 


For Power it given you of the Lord, and Sove- 
reignty from the Higheſs, who ſhall try your Works, 
and ſearch out your Counſels, Becauſe being Mi- 
niſters of his Kingdom, you have not judged arigbt, 
nor kept the Law, nor walked after the Counſel of 
God, horribly and ſpeedily ſhall he come upon you; 
for a (harp Judgment ſhall be to them that be in 
4 Places. For Mercy will ſoon par don the mean - 
er, 


that there is nothing upon Earth ſo _ 
and ſo perfect as to be quite free from 
- all manner of Inconvenience, and that 
the beſt Eſtabliſhments have their Im- 
perfections; ſo that theſe Objections 
prove nothing at all. For beſides that 
the Inconveniencies of Republican Go- 
vernments are more frequent, and as 
. or rather greater than thoſe of 

onarchies, when the matter is to 
judge of the Uſefulneſs of a Govern- 
ment, and of all other ſorts of Things, 
we ought to conſider the Nature there- 
of in it ſelf, and to judge that to be 
the beſt which hath naturally the Cha- 
racers of the greateſt Good. And as 
for the [nconveniencies which may hap- 
pen in Monarchies by reaſon of any 
Vice or Defe& in the Prince, they are 
an Effect of the Providence of God, 
which we ought to bear patiently, 1n 
the ſame manner as the bad Succeſſes of 
the juſteſt Wars, and the other Chaſ- 
tiſements which come from the Hand 
of God. For it is to him alone that 
the: Events of Things are reſerved, and 
no human Prudence is able to aſcertain 


them to be good; and it is in his Hand 
- that Governments are, and the Wills of 


thoſe who governg. And even in States 


here the Governors have the greateſt 
Wiſdom and Application, whether it be 


in Monarchies or Commonwealths, there 


is no preventing an infinite number of 


Injuſtices committed by thoſe to whom 
the Sovereign or the Republick are 
obliged to intruſt that which thoſe who. 
are in the higheſt Stations of the Go- 


vernment are not able to do by them- 


ſelves. And theſe Injuſtices are often 
more criminal than thoſe which might 
proceed from the Sovereign himſelt. 


And in a word, God himſelt hath fore- 


the Severity of the Puniſhment which 


warned vs, not to be ſurprized if we 
ſeo Iniquity ſeated in the Throne of Jul- 
tice. For if thoſe who are ſet over others 
do not take care to maintain Juſtice 
in their Dominions, God has reſerved 
it to himſelf to manifeſt his Power in 


he prepares for the Injuſtices of thoſe 


Princes who | ſhall not have taken his 


Law for their Rule, and who ſhall not/ 
have reigned according to his Spirit Y. 


g The King's Heart is in the hand of the Lord, 
as the Rivers of Water: He turneth it whither ſ0- 
ever he will, Prov. 21. 1. | | | 

h If thou ſeeſt the Oppreſſion of the Poor, and 
violent perverting of Judgment and Juſtice in a 
Province, marvel not at the matter : For he that 
is higher than the higheſt regardeth, and there be 
Ligher than they, Moreover, the Profit of the 
Farth is for all: The King himelf is ſerved by the 
Field, Ecclel. 5. 8, 9. 


but mighty Men ſhall 
Wiſd. of Sol. 6. 3, 4, 5, 6. 


mightily tormented. 


Be wiſe now therefore, O ye Kings; be inſtruct᷑. 
ed ye Images of the Earth, Serve the Lord with 


Fear, an 
leſt he be angry, and ye per ; 
when his Wrath it kindled but à little: Bleſſed are 
all they that put their Truſ in him, Plal. 2. 10, 
11, 12. | 


What has been ſaid hitherto of the 
Advantages of Monarchical Govern- 
ment, and of that among the reſt of its 
Conformity to the Government which 
God himſelf exerciſed over the Fewiſh 
Nation, ought not to have this effect, 
That becauſe all theſe Conſiderations 
ſeem to prove that the Monarchical 
Government is the moſt natural, the 
moſt uſeful, and the moſt conformable 
to the Condu of God, we ought from 
thence to conclude. that the Govern- 
ment of Commonwealths is contrary to 
the Order of Nature, and oppoſite to 
the Spirit of God ; ſince not only hath 
he not made a general Law ordaining 
this only kind of Monarchical Govern- 


ment to be eſtabliſhed in all Countries, 


but he has even approved the Govern- 
ment of Republicks, having made no 


manner of Alteration in thoſe Repub- 


licks which he has F with the 
Light of his Goſpel. For his Apoſtles 
and their Succeſſors lived peaceably in 
all States, under the Government which 
they found eſtabliſhed in them, and 
without meddling with their Form of 
Government, whether it was Monar- 
chical or Republican, they taught the 


reciprocal Duties both of thoſe who 


govern, and of thoſe who are ſubje& 
to the Government ; having looked up- 
all the reſt which concerns the Qua- 


lity and the Title of thoſe who govern, 


whether they be Princes, or others, as 


a Temporal Matter, ſubje& to divers 
ſorts F 

whereof may ſuit with the Goſpel, eſpe- 
cially ſeeing that even in the Matters 
of the Spiritual Policy of the Church, 
its Diſcipline is different in divers 


Temporal Policies, every one 


Places, and even in the ſame Places it 


hath been ſubje& to Changes. 


We could not forbear, before we 


rejoice with Trembling, Kiſs the Son, 
ih frem the Way, 


The Rea-, 
ons why 


ſhould proceed to the Detail of this we have 


Matter of Government, to conſider Hu 


this Queſtion, Which of the two Go- 


vernments is the moſt uſeful, For al- 


tho 


fit to exa- 


mine this 
Queſtion 


here. 


Of the Government, 


tho it may ſeem that every Nation is 
prepoſſeſſed as to this Queſtion, and 
gives it in favour of the Government 
to which they themſelves are ſubject, 
and that this Queſtion may appear to 
be 2 mere Curioſity; yet it is of Im- 

rtance on one part to know the Truth 
in this matter, and on the other part 
to know what are the Duties of thoſe 
who happen to live under one of theſe 
two ſorts of Government, which is, or 
which they believe to be the leaſt ad- 
tageous; for there are many Perſons 
who would prefer to the Government 
under which they themſelves live that 
of the other kind. And we may be 
able to judge by all the Reflextons 
which have been made, both on the one 
and the other Form of Government, 
that altho it appear that Monarchy is 
the belt of Governments, yet ſeeing 
both the Forms agree with Religion, 
and art conſequently agreeable to the 
Order of God, that we may perform 
under either of them all onr ies; 
and that we ought for this Reaſon to 
live peaceably under that Form of Go- 
vernment where our Lot has caſt us, it 
was neceſſary to examine this Queſt ion; 
that whilſt we gave the Preference to 
Monarchy before a Commonwealth, 
we might declare at the ſame time, 
what is very true, that the Reaſons of 
this Preference are of no other uſe than 
to ſatisfy thoſe who ſhall reliſh them ; 
and to inform others, that the Liberty 
of their Sentiments on this Queſtion, 
which no body can take from them, 
does not free them from the Neceſſity 
of obeying ſincerely the Government 
under which it is their Lot to live, be 
it Monarchy or a Commonwealth; and 
that every Attempt to diſturb the Peace 
and common Good of either the one or 
the other Form of Government, is a 
Crime whoſe Heinouſneſs cannot be 
ſafficiently puniſhed. Theſe Truths 
agree perfectly well with all that has 
been ſaid on this Queſtion : So that 
the natural Concluſion to be gathered 
from thence is, That they who live in a 
Monarchical State may very juſtly be- 
lieve that theirs is the beſt Form of Go- 
vernment ; and that thoſe who live in a 
Commonwealth, and who would pre- 
fer Monarchy to their Republican Go- 
vernment, are nevertheleſs bound to 
yield perfect Obedience to the Com- 
monwealth ; and that all of them with- 
out diſtinction, whether they reaſon on 
this Queſtion, or whether they do not 
think at all of it, and whatever Opi- 


nion they may be of, are cqually obli- 


Vo I. II. 
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ged to pay Obedience to the Govern- 
ment under which they live, purſuant 
to the Rules which ſhall be explained 
under this Title; which we hall di- 
vide into two Sections, which ſhall com- 
8 all that we thought could well 

digeſted into Rules on this Subject: 
One Section ſhall be of the Neceffity 
and Uſe of Government; and the o- 
ther of the Obedience due to Gover- 


nors. 


4 , 
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SECT. I. 
Of the Neceſſity and Uſe of 


OVernment, 


The CONTENTS. 


I. Cauſes of the Neceſſity of a Goveru- 
ment. 
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2. Paternal Authority the firſt kind of Go- 


vernment. 

3. The Diſtinction of Imployments demands 
a Government. 

4+ The Multitude of Families, which is ne- 
cefſary in a State, requires alſo a Go- 
vernment. 


5. Another Cauſe of the Neceſſity of Govern- | 


ment, for the puniſhing thoſe who diſturb 
the publick Order. 

6. It is from God that Suvereigns derive 
their Authority. 

7. The Uſe of Government. 


I. 


A Men being equal by their 
Nature, that is to ſay, 


1. Cauſes 


y Hu- of the Ne- 


manity which makes their Eſſence, it ity of a 


does not make any one of them depen- 
dant on the others a. But in this Equa- 
lity of Nature they are diſtinguiſhed 
by other Principles which render their 
Conditions unequal, and form among 
them Relations and Dependencies which 
regulate the different Duties of every one 
toward the others, and render the Uſe 
of a Government neceſſary to them; 
as will appear by the Articles which 
follow. 

a 1 my ſelf am a mortal Man, like to all, and 
the Offspring of him that was firſt made of the 
Earth. And when I was born, I drew in the com- 
mon Air, and fell upon the Earth, which is of 
lite nature; and the firſt Voice which I uttered 
was crying, as all others do. For there is no 
King that had any other Beginning of Birth, Fay 
all Men have one Entrance into Life, and the like 
going out, Wiſd. of Solomon. Chap. 7. ver. 1, 3, 


6. 
0 ad jus naturale attinet, omnes homines 


æquales ſunt. 1,32, ff. de reg. jur. 


8 II. 


Govern- 
ment. 
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2. Pater» The firſt Diſtinction which ſubjects 
nal Aw fome Perſons to others, is that which 
eheriry is made by Birth, between Parents and 
of Govern. Children. And this Diſt inction makes 
ment. a firſt kind of Government in Families, 
where the Children owe Obedience. to 
their Parents who are the Heads of 
the Families 6. | | 
b Honour thy Father with thy whole Heart, and 
forget not the Sorrows of thy Mother. Remember 
that thou waſt begot of them; and how canſt thou 
recompenſe them the Things that they have done 
for thee ? Eccluſe, 7. 29, 28. | | 
Children obey your Parents in all Things, Co- 
loſ. 3. 208 3 


III. 


3. The The ſecond Diſtinctions of Perſons, is 
Diſtinction that which is made among all Men by 
of Imploy- the Neceſſity of the divers Imployments 
g that are neceſſary to form the Society, 
Govern. and to unite them all in a Body, of 
ment. which every one is a Member c. For 
as God has render'd neceſſary to every 
Man the Aſſiſtance of many others for 
ſeveral Wants, ſo he has diſtinguiſhed 
their Conditions and Imployments for 
the reſpective Uſes of all theſe Wants, 
aſſigning to every one of them their 
Place where they ought to apply them- 
ſelves to their Functions. And it is by 
theſe Differences of Imployments and 
Conditions, depending the one upon 
the others, that are formed the Ties 
which compoſe the Society of Men; 
as the Conjunctions of the ſeveral Mem- 
bers compoſe the Body. And this ren- 
ders the Uſe of a Head neceſſary for 
uniting and governing the Body of the 
Society, which theſe ſeveral Imploy- 
ments ought to form, and for main- 
taining the Order of the Correſpon- 
dencies which are to ſupply the Publick 
with the Uſe of the different Func- 
tions due from every one according 
to his Situation, which males his En- 


gagement d. 


c But now hath God ſet the Members, every 
one of them in the Body, as it hath pleaſed him, 
And if they were all one Member, where were 
the Body ? But now are they many Members, yet 


but one Body. 1 Cor, 12. 18, 19, 20. 
For he hath made the Small and Great. Wiſd. 


of Sol. 6. 7. 
4 Abide in thy Labour. Eccluf. 1 1. 21. 


a IV. 


4. The | The ſame Cauſe which demands this 
Multitude Variety of Profeſſions for compoſing 


of kami- the Order of a State, demands alſo the 
lies, which | 


aſſociating of many Families together, it 7*ce/«ry 
that they may increaſe and multiply, te, 
and bring up Perſons fit for all 25 0. 
ployments, and perpetuate the Dura- vernmer:, 
tion of them. And the Wants of thoſe 
Families, which imply the Uſe of 

thoſe very Imployments, depend on an 
infinite, Detail of Ties and Engage- 

ments of the one to the other, which 

render the Order of a Government ne- 

ceſlary e. ns or 

e By theſe were the Iſies f the Gentiles divided 

in their Lands, every one. aſter his Tongue, after 

their Families, in their Nations. Gen. 10. f. 


V 


This is likewiſe a Conſequence from 5- Aus- 
all theſe Principles, that ſeeing all Men ***" * 
are not inclined to perform all their fu of 
Duties, aud that on the. contrary many Gover»- 
are prone. to Wickedneſs ; it was neceſ- ment, for 
ſary, for maintaining the Order of their “i 
Society, that Injuſtices and all Attempts 44 4. 
to diſturb the {aid Order ſhould be re- public or- 
preſſed; which could not be done but 47. 
by an Authority given to ſome Perſons 
over the others, and which made the 
Uſe of a Government neceſſary f. 

F But if thou do that which is evil, be afraid; 
for he beareth not the Sword in vain : For be is 
the Miniſter of God, a Revenger to execute Wrath 
upon him that doth evil, Rom. 13. 4. 


VI. 


This Neceſſity of a Government 6. 7 i: 
over Men whom their Nature males Vm 6:4 


FY % that Sow 
all equal, and who are not diſtinguiſh- * 


ed one from the other but by the Dif- ite heir 
ferences which God puts between them Auchoriry, 
by their Conditions, and by their Pro- 
feſſions, ſhews that it is on the Divine 
Order that Government depends ; and 

as there 1s none but God alone that is 

the Natural Sovereign of Meng, ſo it 

1s likewiſe from him that they who go- 

vern derive all their Power and Autho- 

rity, and it is God himſelf whom they 
repreſent in their Functions h. 


For the Lord is our Judge, the Lord is our 
Taugiver, the Lord is our King, he will ſave us. 
Ifa, 33. 22. | 

h He ſet a Ruler over every People. Eccluſ. 17. 
17. 

For Power is given you of the Lord, and So- 
vereignty from the Higheſt, Wild. of Sol. 6. 3. 

By me Kings reign, and Princes decree Juſtice, 
Prov. 8. 15. | 

I will not rule over you, neither ſhall my Son 
rule over you; The Lord ſhall rule over you. 
Judges 8, 23. 

Thine is the Kingdom, O Lord, and thou art 
exalted as Head above all. x Chron. 29. 11, I 
thine hand is Power and Might, and in thine hand 
it is to make Great, and to give Strength unto all. 
Ibid, 12, : ; 

It 


7. The 
Uſe of Go» 
ver 


1, Obedi- 
ence due to 
Governors, 


Of the Government, &c. 


Tt may be remarked on what is ſaid in this Ar- 
ticle, that it is from God that Sovereigns derive their 
Power, that it is one of the Ceremonies in the Coro- 


nation of the Kings of France, for them to take 
the Sword from off the Altar, thereby to denote 
chat it is immediately from the Hand of God that 
they derive the Sovereign Power, of which the 
Sword is the principal Emblem. 

See on the ſame Subject the Preamble of the fol - 


lowing Title, 
= VII. 


We ſee clearly oo: by theſe Cau- 
ſes of the Neceſſity of a Government, 
what the Uſe of itis; and that in ge- 
neral it is to maintain the publick Or- 
der in the whole Extent of the ſeveral 
Parts whereof it conſiſts, to keep the 
particular Subjects in peace, and to pu- 
niſh the Attempts of thoſe who diſturb 
the Peace and Tranquillity of the State, 
to procure that Juſtice be adminiſter'd 
to all who are under a neceſſity of ſu- 
ing for it, and to take care of every 
thing that may be neceſſary for the 
common Good of a State 7. 


i That we may lead a quiet and peaceable Life. 
1 Tim. 2. 2. 


e. . 
Of the Obedience due to Governors. 


The CONTENTS. 


1. Obedience due to Governors. 
2. Obedience to the ſupreme Head. = 
3. This Obedience is a Duty of Conſcience. 


4. Obedience to the Miniſters of the Sove- 


reign. 


5. IM herein confiſts the Obedience to Govern- 


ment. | ag 
6. The Extent and Limits of this Obedience. 


L 


E EING Government is neceſſary 
for the publick Good, and that it 1s 
God himſelf who hath eſtabliſhed it, 
it is conſequently neceſlary alſo that 
thoſe who live under its Juriſdiction, 
be ſubje& and obedient to it. For 
otherwiſe it would be God whom they 
would reſiſt; and Government, which 
ought to be the Band of Peace and U- 
nion, from whence the publick Good 
of a State is to ariſe, would be an Oc- 
caſion of Diviſion and Troubles, which 
would end in the Ruine of the State a. 

r be ſubjeft unto the higher 
* * 7 is no —.— but of God: 11 he 
Powers that be, are ordained of God, Mhoſoe ver 


therefore reſiſieth the Power, reſiſteth the Ordi- 
nance of God, Rom. 13. 1, 2+ 


Vor. II. 


Tit. 1. Sect, Ts 299 


II. 


The firſt Duty of Obedience to Go- 2. O 
vernment, is that of obeying thoſe who 92 *o the 
are placed in the higheſt Station, whe- N 
ther they be Monarchs, or others Who 
are Heads of the Body that is formed 
by the Society, and to obey them in 
the ſame manner as the Members of the 
natural Body obey the Head to which 
they are united b. 

b Submit your ſelves to every Ordinance of Man 
for the Lord's ſake, whether it be to the King, as 
Supreme. 1 Pet. 2. 12. 


III. 


This Obedience ought to be conſi- 3. Ii 
dered, with reſpect to him who is veſt- O, 
ed with the Government, as the Power pf irs Fo 
of God himſelf, who hath eſtabliſhed ,,., * 
him as his Vicegerent here on Earth. 
Thus, it is not our of fear of the 
Weight of the Authority wherewith 
the ſupreme Governor is clothed, and 
of the Puniſhments due to Diſobedi- 
ence, nor in conſideration of the Ad- 
vantage which we may reap by our 
Obedience, that we ought to obey, but 
out of a ſincere Will to perform an eſ- 
ſential Duty. For altho the Meanneſs 
of the Motives of fear of Puniſhment, 
and of Selt-Intereſt, does not deſtroy 
the publick Order, provided the Obe- 
dience be otherwiſe entire, yet it is 
nevertheleſs imperfe& for accompliſh- 
ing the Duty of him who onght to 
obey ; becauſe this Duty is in him an 
Engagement which binds his Conſci- 
ence, without any regard to his parti- 
cular Intereſt c, which Self- Love may 
ſuggeſt as a Motive for his Actions. 

c For Rulers are not a Terror to good Works, but 
to the Evil: Milt thou then not be afraid of the 
Power? Do that which is good, and thou ſhalt 
have Praiſe for the ſame. For he is the Miniſter 
of God to thee for good: But if thou do that which 
is evil, be afraid; for he beareth not the Sword in 
vain; for he is the Miniſter of God, a Revenger to 
execute Wrath upon him that doth evil, Wherefore 
ye miſt needs be ſubject, not only for Wrath, bus 
alſo for Conſcience ſake. Rom. 13, 3, 4,5. 


IV. 


Seeing the Government implies a 4. 0bedi- 
great many particular Functions, which ence 2 the 
the Sovereign alone is not able to per- Miners 
form; and beſides thoſe which are pe- ee * 
culiar to himſelf, and which he does 
not intruſt to other Perſons, there arc 
many Functions which he commits to 
divers forts of Officers, Miniſters, or 
others who have a ſhare in the Govern- 


ment ; the ſame Duty of Obedience to 
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300 The PUBLICK LAW, S. Boon 1. 


5. Where- 
in conſiſts 
the Obe- 
dience to 
Govern- 
ment, 


6. The 
Extent 
and Lt- 
mits of 
this Obe- 
dience. 


the Sovereign obliges us likewiſe to 
pay obedience to thoſe Perſons to whom 
he commits the ſaid Functions d. 

d Submit your ſelves to every Ordinance of Man 
for the Lord's ſake, whether it be to the King as ſu- 
preme, or unto Governours, as unto them that are 


ſent by him for the Puniſhment of evil Doers, and 
for the Praiſe of them that do well, 1 Peter 2. 


13, 14. 
V. 


The Obedience to Government 
comprehends the Duties of obſerving 
the Laws, of doing nothing that may 
be contrary to them, of executing what 
is commanded, of abſtaining from what 


is forbidden, of bearing the publick 


Charges, whether they oblige the Sub- 
jects to the Performance of ſome Func- 
tions, or to ſome Contributions: and 
in general every one is obliged not — 
not to tranſgreſs in any thing again 
the publick Order; but to contribute 
towards it every thing that may par- 
ticularly be incumbent on him e. 


e Let every Soul be ſubjeft unto the higher 


Powers. Rom. 13. 1. | 
Render therefore to all their Dues; Tribute to 


whom Tribute is due, Cuſtom to whom Cuſtom, 
Fear to whom Fear, Honour to whom Honour, 


Rom. 13. 7, 
This is a Conſequence of the preceding Articles, 


VL 


Since this Obedience is neceſſary for 
maintaining the Order and Peace which 
ought to be formed by the Union of 
the Head and Members who compoſe 
the Body of the State, it makes it an 
univerſal Duty to all the Subjects in gene- 
ral, and in all Caſes, to obey the Orders 
of the Sovereign, without leaving any 
Perſon at liberty to make himſelf Judge 
of the Order he is commanded to 
obey. For otherwiſe every one would 
be Maſter, by having a right to exa- 
mine what is juſt, and what is not: and 
this Liberty would encourage Seditions. 
Thus, every particular Subje& owes 
Obedience even to Laws and Orders 
that may perhaps be in themſelves un- 
juſt, provided that on his part he can 
execute and obey them without In- 
juſtice f. And the only Exception 


F Put them in mind to be ſubjeft to Principali- 
ties and Powers, to obey Magiſtrates, to be ready 
to every good Work, Tit. 3. 1. 

Fear God, honour the King. Servants, be ſub- 
ject to your Maſters with all Fear, not only to 
the Good and Gentle, but alſo to the Froward. For 
this is thank-worthy, if a Man for Conſcience to- 
ward God indure Grief, ſuffering wrongfully, 
1 Pet. 2. 17, 18, 19. 

Altho theſe laſt Words reſpe& only the Obe- 
dience of Slaves to their Maſters, yet they are ap- 


1 


r 
* 


A | 


which can diſpenſe with a pun&ual and 
exact Obedience, is limited to the Ca- 
ſes where one cannot obey without diſ- 
obeying the Divine Law g. 
plicable to the Obedience due to Princes, and they 
are commonly applied to it. For, as it is ſaid in 
the Article, we muſt obey even unjuſt Orders, if 
we can do it without partaking in the Injuſtice. 
ge ought to God rather than Men, 
Acts 5. 29. 


Sd d d d 8 4 
5 ll ps a ae ay 


Of the Power, Rights, and Du- 
ties of thoſe who have the ſu- 
preme Authority. 


H E Power of the Sovereign Au- 
& thority ought to be proportioned 


to the Miniſterial Function, and 

to the Rank which is held in the Body of 
the Society of Men who compoſe a State, 
by him who being the Head of it, ought 
there to ſupply the Place of God. For 
ſeeing it is God who is the ſole natural 
Governour of Men, their Judge, their 
Lawgiver, their King a; there can be 
no lawful Authority of one Man over 
others, but what he derives from the 
Hand of God. Thus the Power of Sove- 
reigns being a Branch of the Power of 
God, it is as it were the Arm and the 
Force of Juſtice, which ought to be 
the Soul of the Government, and which 
alone hath the natural Uſe of all Au- 
thority over the Minds and Hearts of 
Men ; for it is over theſe two Faculties 
of Man that Juſtice ought to have its 
Empire. | 
The Authority of Juſtice over the 
Mind of Man, is nothing elſe but the 
Force of Truth over Reaſon and o- 
ver good Senſe; and the Authority of 
Juſtice over the Heart of Man is no- 
thing elſe but the Force of its attrac- 
tive Power which begets a Love there- 
of in the Heart. But becauſe all Minds 
and all Hearts do not ſuffer themſelves 
to be guided by the Light and Charms 
of Truth and Juſtice, and that many 
reject them, and give themſelves up to 
commit Injuſtice; the Divine Provi- 
dence has thought fit to order, that 
uſtice ſhould have other Arms beſides 
ight to lighten the Mind, and Charms 
to touch the Heart, and that it ſhould 
reign in another manner over thoſe who 
a The Lord is our Judge, the Lord is our Laws 
giver, the Lord is our King, Iſaiah 33. 22. 


xeſiſt 


F the Government, 


reſiſt its natural Empire, which ought 
* regulate the Conduct of every Per- 
on. 

It is in this manner that God, who 
is Juſtice and Truth itſelf, reigns over 
Men; and it is after this manner that 
he would have thoſe to whom he en- 
truſts the Reins of Government to uſe 
the Power which he gives them, that 
they may render their Government a- 
miable to thoſe who love Juſtice, and 
terrible to thoſe who not being Lovers 
of Juſtice attempt to reſiſt it. 

According to theſe Principles, which 
are the natural Foundation of the Au- 
thority of thoſe who govern, their 
Power ought to have two eflential 
Characters: One is to ſupport Juſtice, 
to which the ſaid Power owes entirely 
its being; and the other is to be as ab- 
ſolute as the Empire of Juſtice ought 
to be, that is to ſay, the Empire of 
God himſelf, who is Juſtice, and who 
will reign by them, as he will have them 
to reign by him ; which is the reaſon 
why the Scripture gives the Name of 
Gods to thoſe to whom God commits 
the Right of judging, which is the 
firſt and the moſt eſſential of all the 
Functions of Government c. For ſince 
this Right is natural only to God, it is 
him whom we ought to conſider in the 
Perſon of thoſe to whom he commits 
the Divine Function of governing and 
judging Men: And it is indeed the 
Judgment of God which they ought to 
render d, ſeeing it is his Place which 
they ſupply, and his Power which he has 
given them by advancing them to the Go- 
vernment, which they can hold of none 
elſe bur him. And this he ſhewed in 
a particular manner in his Government 
of the Jewiſh Nation under Moſes, un- 
der the Judges, and under the Kings, 
he himſelf having choſen Aoſes, the 
Judges, and their firſt Kings. And al- 
tho the Choice which God makes al- 
ways of the Perſons whom he intends 
to put into the firſt Place of the Govern- 
ment, be not manifeſted by an expreſs 
Order, as it was in the Government 
of the Jeuiſb People during thoſe firſt 
times; yet it appears by theſe Exam- 
ples, that it is God who in all ſorts of 
States diſpoſes of the Government. 
And no body can be ignorant, how 
that as God is the Maſter of all Events, 


b By me Kings reign, and Princes decree Juſ- 
tice, Prov. 8. 18. 

c Pſal. 8 1. 1, 6. John 10. 34, 35. Exod. 22. 8. 

d Ye ſhall not reſpect Perſons in Judgment, for 
the Judgment is God's, Deut 1. 17. Take heed 
what ye do ; for ye judge not for Man, but for the 
Lord, 2 Chron, 19. 6. : 


Sc. Tit. 2. Sect. 1. 


ſo he has in his hands the Direction of 


thoſe which make the Sovereign Power 
to paſs from one hand to another, whe- 
ther it be by Succeſſion, Election, or other 
ways. So that it is from him that even 
the Princes who are Infidels derive their 
Power e. | | 

Since therefore Princes derive their 
Power from God, and that he puts it 
into their hands only as an Inſtrument 
of his Providence and of his Conduct 
over thoſe States, whoſe Government 
he commits to them ; it is evident 
they ought to make ſuch an uſe of this 
Power as may anſwer the Ends which 
the ſaid Divine Providence intends 
they ſhould propoſe to themſelves ; and 
that the ſenſible and viſible manner in 
which their Authority is to be exerciſed, 
ought to be only the Work of the Will 
of God, who hiding from our Eyes his 
own univerſal Government of the 
World, is pleaſed to manifeſt by the 
Miniſtry of Princes that part of it which 
he delegates to them over che People 
who are their Subjects. It is this Will 
of God, the Government of which they 
ought to render viſible by the means of 
this Power committed to them, which 
ought to be the Principle and Rule 
of the Uſe they ſhould make of the 
ſaid Power, ſeeing it is an Inſtrument 
of the divine Will, and is entruſted to 
them only for this end, 

This is without doubt the Founda- 
tion and the firſt Principle of all the 
Duties of Sovereign Princes, which 
conſiſts in ſetting up the Kingdom of 
God, that is to ſay, in governing all 
things fe Fg his Will, which 1s 
no other than Juſtice. Thus, it is the 
Reign of Juſtice which ought to be 
the Glory of the Reign of Princes. 

It follows from this firſt Principle, 
that all the ſeveral Steps of the Go- 
vernment of Princes ought to have the 
eſſential Character of Juſtice which 
they are obliged to ſupport and main- 
tain, and that having for this end 
a coercive Power put into their hands 
throughout the whole Extent of their 
Dominions, the Body of the State 
ought to feel that its Head is animated 
with the Love of Juſtice, the Empire 
of which he is bound to eſtabliſh : And 
the Head himſelf, who ſhould ani- 
mate and govern this Body, ought not 
to propoſe to himſelf any other View 
in this divine Miniſtry, beſides that of 
imploying his Authority to reduce to 
a dutiful Submiſſion . to this Empire of 


e Thou couldſt have no power at all againſt me, 
except it were given thee from above, John 19. 11. 


Juſtice 
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The PU BLICK LAW, Sc. Book I. 


Juſtice ſuch of his Subjects as refuſe to 
{ſubmit to it willingly, and to ren- 
der it abſolute as much as in him lies, 
that his People enjoy Peace and Tran- 
quillity, which are the Fruits of it. 
It is by this Love of Juſtice, that 
Princes render themſelves amiable to 
their People, whom they govern with 
an Authority ſo much the more abſolute 
the more natural it is, and when it is 
the divine Order which is the Princi- 
ple of their Authority, and which regu- 
lates the uſe of it. It is the good uſe 
of this Miniſtry that gains Princes the 
Love and Veneration of their Subjects 
who delight in Peace and Tranquillity, 
and which makes them to be dreaded 
by thoſe who are of reſtleſs and turbu- 
lent Spirits. It is this good Uſe of the 
Miniſtry which makes Princes, ſee- 
ing they are not able of themſelves, 
how good and wiſe ſoever they may 
be, to adminiſter Juſtice to their Sub- 
jets on all the particular Occaſions 
which occur, to apply themſelves to the 
finding out all poſſible Ways of — 
the Offices with Perſons who are mo 
likely to uſe the Authority which they 
are obliged to delegate to them, in the 
manner and way that they themſelves 
ought to uſe their own Authority, and 
who for a right diſcharge of the Truſt 
committed to them have both the Ca- 
pacity and Probity that their Functions 
may demand. 

It is alſo by the means of this Love 
of Juſtice that Princes ought to be 
ſenſible, that their Power ſhould be 
abſolute over their Subjects, only in 
order to procure an univerſal Obe- 
dience, which may contain them all 
in Order and Peace; and their Power 
ought to be employed only for this 
end. Thus thoſe whom God raiſes 
to this Dignity have the Power to make 
Laws and Regulations that are neceſſa- 
ry for the publick Good; to nominate 
and appoint Officers neceſlary for the 
Adminiſtration of Juſtice, and 'for all 
the other Uſes which the publick Good 
may demand. 

'The Dominion therefore of Sove- 
reigns whom God exalts to this Rank 
being tounded on God's own Domi- 
nion, which he delegates to them for 
the Functions of the Government which 
he puts into their hands ; it 1s by him 
that they reign, and conſequently it is 
according to his Law that they ought 
to reign. 

It appears ſufficiently by this Account 
of the Origin of the Power of thoſe 


f 


who have the Sovereign Authority, and 
by the eſſential Characters of the ſaid 
Power, what the Uſe is which they 
ought to make of it, what are their 
Rights, and what are their Duties. 
For it is upon theſe Foundations, and 
by theſe Principles that we are to 
judge thereof; and this ſhall be the ſub- 
je& Matter of three Sections. The 
firſt ſnall be of the Uſe of this Power; 
the ſecond of the Rights which are the 
Conſequences thereof; and the third of 
the Duties of thoſe who exerciſe it. 


** 


. . 


Of the Power of the Sovereign, and 
what ought to be the uſe of it. 


The CONTENTS. 


1. The Conjunction of Authority with Force, 
makes the Power of the Prince. 

2. Obedience due to Authority, without the 
uſe of Force. | 

3 Two Uſes of Forces, one within the 
Kingdom, and the other without- 

4. Forces neceſſary within the Kingdom. 

5. Forces neceſſary in caſe of Danger from 
without. 

6. The Forces ought to be proportioned to the 
Wants of a State. 

7. Wherein conſiſts the good uſe of Forces. 


J. 


HE Power of the Sovereign im- 5 The 
onjunc- 


; | ti 
Functions of the Government, and to pc Me 
make uſe of the Force that is neceſſary ui, 


for the ſaid Miniſtry a. For Authority make: . 


Power 


almoſt uſeleſs: and Force without a 1 


plies an Authority to exerciſe the 


without Force would be deſpiſed, and 


law ful Authority, would be no other 
than Tyranny; as it happens when an 
Uſurper occupies the Throne'b, or when 
a lawful Prince attempts to make Con- 

ueſts on his Neighbour without ground 

or a juſt War, But when the Force ac- 
companies the good Uſe of Authority, 
the Reign of the Prince is the Reign 
of Juſtice, and he diſpels all Injuſtices 
by his bare Preſence c. 

a For he beareth not the Sword in vain : for he 
is the Miniſter of God, a Revenger to execute 
Wrath upon him that doth Evil, Rom. 13. 4. 

b Many Kings have ſat down on the Ground, 
and one who was never thought of hath worn the 


Crown, Ecclul, 11. 5. | 
c A King that ſitteth on the Throne of Judg- 
ment, ſcattereth away all Evil with his Eyes. 


Prov. 20. L. 
H, Au- 


4. Fort 
nece ſar 
within 
K ingdos 


Of the Government, 


It. | | 
2. Ole. Authority alone without any other 
dene 5 Force, would be ſufficient to govern 
% Ai Perſons who know their Duty, and are 


rity, with» 9 4 
the willing to perform it. For altho it 
1 of Fa bn to be ſeparated from its 


Force. Force, yet the Subjects are bound ne- 
vertheleſs to ſubmit to it, and to pay 
Reſpect and Obedience to it; and they 
incur the Puniſhment of Rebellion if 
they are diſobedient d. Thus the rebel- 
lious Inſolence of Shimei againſt David 
when he was bereaved. of his Forces, 
was a Crime of High Treaſon, which 
the Clemency of that Prince induced 
him heartily to forgive, in ſo far as con- 
cerned the Injury done to his own Per- 
ſon, altho in that reſpe& he might have 
puniſhed him ; but this Clemency gave 
way afterwards to the juſt Severity 
which ſo great a Crime deſerved, And 
David, who was willing to die without 
revenging himſelf, but not without do- 
ing Juſtice in his own Lifetime, com- 
manded his Succeflor to take care that 
that Crime might not go unpuniſhed e. 

d Wherefore ye muſt needs be ſubjeft, not only 
for Wrath, but alſo for Conſcience ſake, Rom. 


13. 6f. 
e See 2 Sam. 16. 5. ch. 19. ver. 18, 1 Kings 2. 
the 8th, 40th, and following Verſes, 


III. 


3. Two As there are two Uſes of the Power 


2 of the Sovereign, both of them neceſſa- 
orces, 


one within ? ; TY 
the King- Which conſiſts in containing the Sub- 


dom, and jects in a dutiful Obedience, and in re- 
. _ preſſing Violences and Injuſtices ; and 
bout. the other in defending the State againſt 
the Attempts of Enemies ; ſo this Power 
ought to be accompanied with the 
Forces neceſſary for theſe two Uſes f. 


F That we may lead a quiet and peaceable Life. 
I Tim. 2. 2. 


IV. 


4. Forces The firſt of theſe two Uſes of Forces 
ſary for maintaining the publick Tranquil- 
9 lity within the Kingdom, comprehends 
1 Forces that are neceſſary for the 
Security of the Sovereign himſelf a- 

gainſt Rebellions, which would be fre- 

uent if Force were not joined with 
1 as alſo the Forces requi- 

ſite to contain the Subjects in peace a- 

mong themſelves, and to repreſs the 
Attempts which any of them may make 

againſt their Fellow - Subjects, and like- 

wiſe againſt the Publick, and to put in 


ry for the publick Tranquillity; one 


* 
* 
, Þ 
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execution the Orders of the Sovereign, 
and all the ſeveral things that may be 
neceſſary for the Adminiſtration of Juſ- 
tice. Thus, this firſt uſe of Forces be- 
ing perpetual, as are the occaſious that 
may require it; the Order of Govern- 
ment demands, that the Sovereign have 
always the Forces that are neceſſary for 
the maintenance of Juſtice ; which 
conſiſts in Officers, and other Miniſters 
ſet over thoſe Functions, with the Uſe 
of Arms, as occaſion may require g. 


g This is a Conſequence of the preceding Article. 


V. 


The Uſe of Forces for defending the 5. Tse 
State againſt the Attempts of Enemies 3 
is alſo perpetual, becauſe the Danger dange- 
of ſuch Attempts is always to be feared, from with- 
and the want of Forces may expoſe the . 
Kingdom to it. And theſe Forces con- 
ſiſt in fortified Places on the Frontiers, 
in Gariſons to defend them, and in 
Troops either already on foot, or ready 
to be raiſed on occaſion h. 


h This is a Conſequence of the third Article. 
VI. 

It follows from theſe different Uſes 6. The 
of the Forces neceſſary to the Power of %% 
the Sovereign, that they ought to be ads - 
proportioned to the Wants and Abili- ed to the 
ties of the States. Thus theſe Forces Wants of 
ought to be greater in time of War * te. 
than of Peace, and leſſer for maintain- 
ing Order in a quiet peaceable State, 
than for ſuppreſſing Tumults and Com- 
motions in a time of Sedition 7z. 


i As the time ſhall be appointed. 1 Macc. 8. 25. 
VII. 


We may reckon among the Forces 7. here. 
neceflary in a State, the Wiſdom of 7 c9n/i/is 
the Prince who regulates the Uſe of " one 
them by a good Counſel, and who makes Fd, 
the Succeſs of his Arms to depend on 
the Aſſiſtance of Heaven, by the Juſ- 
tice of his Undertakings. For the 
greateſt Armies without the hand of 
God, are but Weakneſs ; and with the 
Divine Aſſiſtance the ſmalleſt Armies 
are victorious m. 

m Wiſdom is better than Strength. Wiſdom of 


Solomon, 6. 1. 
3 is better than Weapons of War. Eccleſ. 
9. 18. 


For the Victory of Battle ſtandeth not in the 


multitude of an Hoſt, but Strength cometh from 
Heaven. 1 Maccab, 3. 19. 
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Of the Rights of thoſe who have the 
N . Aut borit ß. 


IN CE the Rights of Sovereigns 

are derived to them by a Conſe- 
quence of the Power which they hold 
of God, as hath been explained in the 
Preamble of this Title, they. can have 
no other Rights but ſuch as have no- 
thing in them contrary to the Uſe 


which God requires them to make of 


the ſaid Power ; and it is for this reaſon 
that he enjoins them to ſtudy his Law, 
that they may there learn both their 
Power and their Duty, of which the 
Spirit of this Divine Law ought; to be 
the Rule a, This ſhews in what Senſe 
we ought to take that Expreſſion, in the 
Scripture, where Samuel {peaking to 
the People who had demanded a King 
ſuch as thoſe of other Nations, and 155 
ving them to underſtand, by the Order 
of God, what would be the Rights of 
that King; he enumerated the tyranni- 
cal Injuſtices which the King whom 
they demanded might exerciſe over 
them, giving thereunto the Name of 
the Rights of the King, as if thoſe 
Injuſtices were really and truly a Right b. 


a And it ſhall be when he ſitteth upon the 
Throne of his Kingdom, that he ſhall write him 
4 Copy of this Law in a Book, out of that which 
is before the Prieſts, the Levites. And it ſhall be 
with him, and he ſhall read therein all the days of 


| his Life; that he may learn to fear the Lord his 


God, to keep all the Words of this Law, and theſe 
Statutes, to do them, That his Heart be not lifted 
up above his Brethren, and that he turn not aſide 
from the Commandment to the right hand or to 
the left ; to the end that he may prolong his Days 
in his Kingdom, he and his Children in the midſt 
of Iſrael, Deuter. 17. 18, 19, 20. | 

And ſaid unto him, Behold, thou art old, and 
thy Sons walk not in thy ways: now make us a 
King to judge us like all the Nations, But the 
thing diſpleaſed Samuel, when they ſaid, Give us 
a King to judge us: And Samuel prayed unto the 
Lord, And the Lord ſaid unto Samuel, Hearken 
unto the Voice of the People in all that they ſay un- 
ro thee ;, for they have not rejected thee, but they 
have rejected me, that I ſhould not reign over them. 


ſhall reign over them, And Samuel told all the 
Words of the Lord unto the People that asked of 
him a King. And he ſaid, This will be the man- 
ner of the King that ſhall reign ever you ; He will 
take your Sons, and appoint them for himſelf, for 
his Chariots, and to be his Horſemen, and ſome 
foall run before his Chariots, And he will appoint 
him Captains over thouſands, and Captains over 
fifties, and will ſet them to ear his Ground, and 
reap his Harveſi, and to make his Infliruments of 
War, and Inſtruments of his Chariots. 1 Sam. 8. 
5, 6, Oc. 


ICK LAW, Sc. Beek. 


Shew them the manner of the King who 


It is evident that this Expreſſion comin 
from the ſame Spirit of God, who ha 


commanded that all Kings ſhould ſtudy 


his Law in order to make it che Rule 


their ole Conduct, and who had laid 


down this Injunction with a view to 
thoſe very Kings whom he had foretold 
that this People would afterwards de- 
mand c; he did not grant unto them 
Rights directly oppoſite to the Law 
which he had enjoined them to follow 
as their Rule. But thoſe Tyrannical 
Injuſtices were called the Rights of the 
King for this reaſon, becauſe that as the 

al Rights of Sovereigns are exer- 
ciſed by virtue of their Power, ſo the 
Injuſtices which Kings might commit 
by abuſing this Power, would have the 
Character of a Right by reaſon of the 
Neceſſity under which the Subjects 
would be of ſubmitting to them, as has 
been ſhewn in the laſt Article cf the 
{ſecond Section of the firſt Title; which 
would have, with reſpe& to theta, the 
Effect of a lawful Right; fince they 
could not ſhake off the Yoke of the 
Princes Power, altho on the part of 
the Prince this bad Uſe of his Power 
would be manifeſt Tyranny. 


c Deuter. 17. 14. 
The CONTENTS. 


1. The firſt Right of the Sovereign, is the 
par of his Authority for the Publick 


2. The Right of making War, Treaties of 
Peace, and others, with Strangers. 

3. The Right to make Laws. — 

4. The Right to protect Religion. 

5. The Right to appoint Officers, to regulate 
their Functions, and to ſuppreſs Offices. 

6. Right of granting Diſpenſations. 

7. Right of granting Privileges. 

8. The Right to recompenſe the ſeveral Me- 
rits of Subjects with Titles of Honour, 
and Penfions ont of the Publick Money. 

9. The Right of Naturalizing Strangers. 

10. The Right to legitimate Baſtards. 

11. Divers As which demand the Autho= 
rity of the Sovereign in the Adminiſtra- 

tion of Juſtice. 

12. The Right to regulate the Puniſhments 
of Crimes. 

13. The Power to remit the Puniſp ments of 
Crimes. 

14. The Power to permit or prohibit the 
Aſſemblies of Communities and Corpo- 
ratiousß. 

15. The Right to give to Communities the 
Liberty of poſſeſſing Goods, and holding 
them in Mortmain. 

16. The Right to permit Fairs or Markets. 
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17. The Right of coining Money. 

18. Andof prohibiting all other Coin except 

. that which the Prince allous to be cur- 
rent. 

19+ The Right in Mines. 

20. The Right to ſet off his Power by Marks 
of a ſenſible Grandure. 

21. 4 Right to have Guards for their Per- 


ons. 

5 4 to have many Officers for their 
Ho : 

23. The Demeſue of the Prince. 

24. The Right of raifing the neceſſary Sup- 

lies. 

2 2 Different Occafions for Taxes. 

26. A Right to levy Troops for the War, 
and to provide for the Expences which the 
War may require. 

27. A Right to oblige thoſe to take up Arms 
who are bound to that Service. 

28. A Right to regulate the Expences of the 
State according to the Wants thereof. 

29. Four ſeveral ſorts of Revenues indepen- 
dent of the Neceſſity of the Expences. 

30. Forfeitures. 

31. The Right to vacant Goods which have 
#0 Owner, and to the Succeſſions of thoſe 

who die without Heirs. 

32. The Right of Succeſſion to the Eſtates 
of Aliens. 

33. The Right of Succeſſion to Baſtards 
who die inteſtate and without Children. 
34. How theſe four ſorts of Rights and Re- 

venues may be applied. 


J. 


1.The frſs The firſt Right, and that on which 
* * depend all the other Rights of the Per- 
"wand ſons whom God raiſes to the Sovereign 
Exerciſe of Authority, is the Power of admini- 
bis Aut bo- ſtring the Government, with the uſe of 
* the the — and Forces in which his 
Gus, Power conſiſts, and of employing his 

ſaid Power for the ſupport of Jultice, 

and for maintaining the publick Tran- 

quillity in the Dominions committed to 


his Care a- 


a For he is the Miniſter of God t thee for 


Good. Rom. 13. 4. i 
See the third Article of the third Section. 


II. 


23 The firſt Right implies two Rights 
w_ in general ; one is concerning every 


War, Trea- thing without the Kingdom which, may 
lere, have any relation to the Good of the 
_—_ on State; and the other reſpects every thing 
Fang w within the Kingdom which may tend to 

bel the ſame Good. Thus with feſpect to 


things without the Kingdom, the So- 
Vo I. II. 


vereign has right to make War agaigſt 
thoſe who make any Attempt, or com- 
mit any .Injuſtice, either againſt the 
State, or againſt himſelf who is Head 
of it, if the Reparation of the ſaid In- 
juſtice demands the uſe of Arms. And 
this Right conſiſts likewiſe in a Power 
to make Treaties of Peace, or other 
Treaties, according as Occaſion re- 
quires, with other Princes and States, 
either for keeping up Alliances with 
them for a mutual defence of each 
other, or Correſpondencies for Trade, 
or other Ties and Engagements for o- 
ther Purpoſes ; which implies the Right 
of ſending to Foreign Princes Ambaſſa- 
dors or Reſidents 6. Thus within the 
Kingdom the Sovereign has a Right to 
exerciſe his Power for the ſeveral Pur- 
poſes explained in the following Ar- 
ticles. 

b This is 4 conſequence of the fir Article, and 


of the Motive for the uſe of Arms for maintaining 
the State in Safety again any Attempts that ee 
diſturb the Peace and Tranquillity thereof. See 
what has been ſaid in the Preface concerning the 
Uſe of War. No body is ignorant of K 
tude of - Proofs which we have in Scripture of the 
Power which Princes have to make War, and of 
the Examples of Princes of the greateſt Santtity 
who have undertaken and carried on Wars, 


III. 

Among theſe Rights of the Sove- 
reign as to things within the King- 
dom, the firſt is that of adminiſtring 
Juſtice, which ought to be the Founda- 
tion of the publick Order, whether he 
adminiſter the ſame in Perſon, on ſuch 
Occaſions as may require his Preſence 
in Judgment, or cauſes it to be adminiſ- 
tred by thoſe to whom he delegates this 
Right. And this Adminiſtration of 
Ju ice implies the Right of making 
Laws and Regulations that are neceſſa- 
ry for the publick Good c, of cauſing 
them to be duly obſerved and executed, 
as alſo the other preceding Laws which 


are not abrogated ; of giving to all the 


Laws their Vigour and juſt Effect, and 
of adjuſting the Difficulties which may 
ariſe in the Interpretation of the Laws 
and Regulations; when the Difficulties 
are ſuch as ,exceed the Bounds of the 


Power of the Judges, and make it ne- 
ceſſary to baverecourſe to the Authori- 
ty of the Lawgiverd. 


c By me Kings reign, and Princes decree Juſ- 
tice, By me Princes rule, and Nobles, even all the 
Judges of the Earth, Prov. 8. 15, 16, | 

d De his que primo conſtituuntur, aut interpre- 
tatione, aut conſtitutione optimi principis certius 


Rr Si 


395 


3. The 
Right to 
make 
Lato. 


conceſſum eſt, & leges interpretari ſolo dignum im- 
perio eſſe oportet. I. alt. C. eod. | | 

| Legis interpretationem culmini tantum principali 
competere, nemini yenit in dubium ; cum promul- 
gandæ quoque legis auftoritatem fortunz ſibi vindi- 
cet eminentia, Nov. 143. Inter æquitatem juſque 
interpoſitam interpretationem, nobis ſolis, & opor- 
tet, & licet inſpicere. l. 1. C. ed. Leges ſacratiſ- 
ſimæ, quæ conſtri hominum vitas, intelligi 
ab omnibus debent, ut univerſi præſcripto earum 
manifeſtius cognito, vel inhibita declinent, vel per- 
miſſa ſectentur. Si quid vero in iiſdem legibus la- 
tum fortaſſis obſcurius fuerit, oportet id ab impera- 
toria interpretatione patefieri, duritiamque legum, 
noſtræ humanitati incongruam, emendari. J. 9. C. 


The PU BLICK LAW. S. Book I 


Si enim in ptæſenti leges condere ſoli imperatori 


tenth Chapter of the Treatiſe of Laus in the 
firſt Tome of the Civil Lam in its Natural Order. 
See the ninth Article of the third Section. 

[ The Kings of England enjoy the Title and Stile 
of Defender of the Faith, ard Supreme Head 
of the Church of England; and it it under their 
Authority, and by their particular Permiſſion, that 
the Clergy aſſemble themſelves in Convocation, to 
make Laws or Canons in relation to Matters Spiri- 
tual. And they are prohibited under ſevere Penalties 
to aſſemble without the King's Writ, or to ena# any 
Laws or Conſtitutions without his eſpecial Aſſent. 
Stat. 26 Hen. 8. cap. 1. 35 Hen, 8. cap. 3. 
Coke 4. Inft. pag. 344. Stat. 25 Hen. 8.cap.19. 
entitled, The Submiſſion of the Clergy.] Y 


de leg. & conſt. pr. V 

By the Ordinance of Moulins, Art. 1. and that of | Nenne : 
1667. Tit. 1. Art. 3. it is ordained, that the Par- Secing the Sovereign Authority re- 5* The 
| | Right to 


liaments, and the other Courts of Fuftice, ſhall make 
their Remonſlrances to the King, touching whatever 
ſhall be found in the Ordinances contrary to the Good 
or Conveniency of the Publick, or which may require 
Interpretation, Explanation or Mitigation. 

If in the giving Judgment upon Law Suits which 
ſhall be depending in any of our Courts of Parlia- 


gards the univerſal Order and Policy of %, 
the State, and the Publick Good, and ex- as, 
tends to every thing neceſſary to compoſe to regu- 
the ſaid Order, and to form the gene- 4e cir 
ral Policy for the Adminiſtration of 7 


, and to 
Juſtice, for the Government of the Ar- ,,,;; * 


ment, or other Courts of Fuftice, there ariſes am 
Doubt or Difficulty touching the Execution of any 
Articles of our Ordinances, Edits, Declarations 
and Letters Patents, we forbid them to interpret the 
Same ;, but require and enjoin them in ſuch Caſes to 
apply themſelves to us, that they may learn from us 
what our Intention and Meaning is touching the ſaid 
Matters. Ordinance 67. Title 1. Art. 7. 

[ In England, when any Doubt or Difficulty 
ariſes concerning the Interpretation of a Law, or 
Conſtruction of a Statute, which the Judges are not 
able to reſolve and determine, recourſe in that 
caſe is had to the King in Parliament, where-the 
King, by the Advice and with the Conſent of the 
Lo and Commons in Parliament aſſembled, ex- 
erciſes the Legiſlative Power, by enacting new 
Laws and Statutes, and explaining what is found 
to be doubtful and ambiguous in old ones. Lex 
Anglie ſine Parliamento mutari non foteft. Coke 2. 
Inſt, p. 97-618. 4 Inſt. chap. 1. pag · 25+ Bratton 
de legibus Angliæ, lib. 1. cap. 1, 2. 


IV. 
The Right of cauſing the Laws to 


my, for the Management of the Reve- 
nue, and for every thing which may 
demand the Uſe of Authority, the So- 
vereign hath therefore the Power of 
filling up the Offices and Imployments 
that are neceſſary for all theſe different 
Parts of the Publick Order and Poli- 
oy, with Perſons who may exerciſe 
e Functions thereof, and of aſſigning 
to every one of them their proper 
Functions, and giving them the Digni- 
ty, the Authority, or the other Cha- 
racers that are proper for the Functions 
committed to their Charge. Which im- 
plies a Right to ere& Offices which 
may be of neceflary uſe to the Publick 
Good; to ſettle the Rights and Func- 
tions thereof; and alſo the Right to 
ſuppreſs ſuch Offices as appear to be 
uſeleſs and burdenſom to the State f. 


Right te be duly obſerved, and of maintaining in F Moreover thou ſhalt provide out of all the Peo- 


ple able Men, ſuch as fear God, Men of Truth, ha- 


| Hou? Ker the State the general Order and oy 
— thereof by the Adminiſtration of Ju ting Covetouſneſs, and place ſuch over them, to be 
tice, and the good Uſe of the Sovereign Rulers of thouſands, and Rulers of hundreds, Ru- 
lers of fifties, and Rulers of tens ; and let them * 
74 


Power, gives to the Prince a Right to Judge the People at all Seaſons. And it ſhall be, 


employ his Authority for procuring a 
due Obſervance of the Laws of the 
Church, of which he ought to be the 
Protector, the Guardian, and the Executor; 
that by the Aſſiſtance of his Authority 
Religion may reign over all the Sub- 
jects, and that the Policy of the Church 
being ſupported by that of the State, 
both of them may concur in maintain- 


that every great Matter they ſhall bring unto thee, 
but every ſmall Matter they ſhall judge, Exod. 18. 
21, 22. 

So I took the chief of your Tribes, Wiſemen, and 
known, and made them Heads over you, Captains 
over thouſands, and Captains over hundreds, and 
Captains over fifties, and Captains over tens, and 
Officers among your Tribes. And I charged your 
Judges gt. that time, ſaying, Hear the Cauſes between 
your Brethren, and judge righteouſly between every 
Man and his Brother, and the Stranger that is with 


him. Deuter. 1. 15, 16. 2 Kings 18. 
VI. 


ing the State in Peace and Tranquility, 
which ought to be the Effect of their 


Union e. 
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7. Right 
of grant 
ing Privi- 
liges. 


Charges they 


GF the Power, Rights, &c. Tit. 2. Sect. 2. 


one of the Rights of the Sovereign to 
2 Diſpenſations of this kind. Thus, 

r example, it is one of the Rules for 
the Appointment of Officers, that they 
ſhould be of the Age regulated by Law: 
but ſince there may be Perſons whoſe 
Birth, Virtue, and Capacity may fo 
diſtinguiſh their Merit, as to recom- 
mend them to Offices before they have 
attained the Age required for exerci- 
ſing them; it is for the publick Good, 
that the Sovereign ſhould diſpenſe with 
this Rule in their particular Caſe, and 
it is only he alone that has this Power g. 


g The ſame Power is neceſſary for diſpenſing with 
a Law, as for making it. 

Metis venia Principale 
his qui ven. æt. impetr. 

Alt ho the Diſpenſation of Age mentioned in this 
Text be for another Uſe, yet it may be applied to 
the Rule explained in this Article. 

In England, the King has Power to grant Diſ- 
penſations in many particular Caſes, which are ex- 
preſly reſerved to him by the Statute; ſuch as 
the holding Plurality of Livings, and other Caſes, 
which it would be too tedious to enumerate here. 
Stat. 25 Hen. 8. cap. 21, But as to the Power of 
diſpenſing with the Law in general, where it re- 
lates to the Publick Good, or to the Property of 


beneficium. J. 2. C. de 


private Perſons, it is held to be the antient Ffunda- 


mental Law of this Realm, that all Diſſ c of 
this kind, without the Conſent of Parliament, are 
void. Hujuſimodi vero Leges Anglicanæ & Con ſue- 
tudines, Regum authoritate, jubent quandoque, 
quandoque vetant, quandoque vindicant & pu- 
niunt tranſgreſſores : que quidem cum fuerint ap- 
probate conſenſu utentium, & Sacramento Regum 
confirmate, mutari non poterunt nec deſtrui ſine 
communi conſenſu & conſilio eorum omnium quo- 
rum conſilio & conſenſu fuerunt promulgatæ. Brac- 
ton de Legibus Anglia, lib. 1. cap. 2. This Matter, 
touching the Power of diſpenſing with the Laws, 
is very learnedly diſcuſſed by Dr. Stilling fleet, late 
Biſhop of Worceſter, in his Eccleſiaſtical Caſes, 
Part 2. chap. 3. and by my Lord Chief Juſtice 
Vaughan, in his Reports, in the Caſe of Thomas 
verſ. Sorrel, Vid, Coke's 3 Inſt. cap. 8 6.] 


VII. 


It is alſo owing to the Order of juſ- 
tice and Policy that there has been eſta- 
bliſned in the beſt regulated States di- 
vers Privileges, which are nothing elſe 
but Exceptions from the general Rules 
in favour of ſome Perſons. Thus, for 
example, it is but juſt that the Inven- 
tors of new Things, which are of ſin- 
gular Uſe to the Publick, and who are 
deſirous to reap ſome Advantage from 
their Inventions, ſhould have the Privi- 
lege of being the ſole Traders in the 
Things which they communicate to 
the Publick, and that this Privilege 
ſhould be granted them during a cer- 
tain Time, to be to them in lieu of a 
Re ward for the Merit of ſo great a Ser- 
vice, to recompenſe the Pains and 

have been at, and to 

ä | 


quid urbis incolæ in urbe ſuſtineant: ſed in hono- 
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ſerve as an Example to excite others : 
who are capable of rendring the like 

Services. And there are divers ſorts of nt 
other Privileges, which are Benefits and 3M 
Favours to be obtained only from the q 
Sovereign h. 


h This is the Conſequence of the precedent Article. 
Nulli fit liberum, nulli permiſſum, ut novum ali- 


— 


— *: Om, Weg EY ET — 
A — 8 — 3 3 ERS 


rem æternæ urbis corporatis indulta ſuffragia valere 
præcipimus. l. un. C. de privil. Corp. urb. Rom. 
Privatas poſſeſſiones noſtras ab univerſis mune- 
ribus ſordidis placet immunes eſſe; neque earum 
conductores, neque colonos ad extraordinaria mu- | 
nera vel 3 aliquas conveniri, J. 1. C. 1 
de priv. Dom. Aug. v. Tit, ff. de priv. vet. 11 


VIII. | 
As it is conducive to the general 8. Th: Y 
Order of Juſtice, and to the good Go- 8% 7» 1 
vernment of a State, that the Services * 7 
and other Merits of Subjects who may a! Meric: 
contribute to the Publick Good ſhould of S- 
be rewarded either by Titles of Honour, cc 0 
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or by other Favours, which coming m_ yg 
from the hand of the Sovereign may ,,4 Pen- 


be the more remarkable; ſo it is the ſons our of 
Sovereign alone who has the Right to % Pub- 
diſtribute theſe kinds of Favours. Thus, ““ Ao. 
it is he alone who can ennoble the Per- 
ſons who, not being born in the Rank 

of Nobility, have render'd themſelves 
worthy of that Honour. 'Thus, he 

may inſtitute and create Orders which 

may give a Dignity, and a Rank of 
Honour to thoſe on whom he confers 

the ſame, granting unto them particu- 

lar Marks of this Favour, to be 

worn either about their Perſons, or 

in their Coats of Arms, and which 

may procure them the Eſteem and Re- 

ſpe& that may be due to the ſaid Dig- 

nity. Thus, the Sovereign may, in 


| favour of Perſons of Quality, and in 


conſideration of their Services, annex 
Titles of Honour unto Lands held in 
Fee. Thus, he may aſſign Penſions out 
of the Publick Revenue to thoſe who 
by ſome ſingular Service may have meri- 
ted this Recompence and Mark of Ho- 
nour :. | 

i This is a Conſequence of the Right of Govern» 
ment, and of the Adminiſtration of Fuſtice, 


[Of antient Time there were Feudal Baronies in 
England, as in other Countries 3 but at this Day 


there are none. Coke's 4 Inſt. pag. 5.] 


IX. 


Beſides theſe ſorts of Benefits and 9. The 
Favours which are diſpenſed only by Righ: of 
the Sovereign, there are many others 24471 
which the Good of the State renders 4 


neceſſary, and which can be derive 4%. 
Thus, when a Fo- 
Rr 2 


only from him. 
reigner 
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10. The 
Right to 


legitimate 
Baſtards. 


The PUBLICK LAW, Sc. Book I. 


reigner is deſirous to fix his Habitation 
in a Kingdom, and there to enjoy the 
Liberty and the Rights which are pe- 
culiar to thoſe who are Subjects thereof, 
and which the Subjects of other King- 
doms have no Title to; they are placed 
in the Number of the Members of the 
State, of which they are deſirous to 
become Subjects, by the Favour of the 
Prince, which is granted in France by 
Letters of Naturalization, which are 
obtained from the King, and which 
are called ſo, becauſe thoſe who obtain 
them are reputed by the effe& of the 
ſaid Letters to be as natural-born Sub- 
jects of France l. 


1 Natales antiquos, & jus ingenuitatis, non or- 
do præſtare decurionum, ſed a nobis peti potuit. 


4. 1. C. de jur. aur. annul, Aureorum uſus an- 
nulorum beneficio principali tributus, libertinitatis 
quoad vivunt imaginem, non ſtatum ingenuitatis 
præſtat. Natalibus autem antiquis reſtituti liberti, 
ingenui noſtro conſtituuntur beneficio. J. 2. eod. 

Altho theſe Laws have no preciſe relation to the 
Right of Naturalization, yet they may be applied 
to it. See the fourth Article of the fourth Section 
of the ſixth Title. : 

[ The Law of England makes a Difference between 
Naturalization and Denization. Naturalization is, 
when an Alien born is naturalized by Att of Par- 
liament; and an Alien ſo naturalized is to all In- 
tents and Purpoſes as 4 natural-born Subject of 
England, and enjoys the ſame Liberties and Privi- 
leges in all reſpefts, Denization is, when an Alien 
is enfranchiſed, or made Denizen, by the King's 
Letters patent; who is not entitled to all the Privi- 
leges which thoſe Aliens exjoy who are naturalized 
by Aft of Parliament. For if he who is made Deni- 
zen by Letters Patent had Iſſue in England before his 
Denization, that Iſſue is not inheritable to his Fa- 
ther : But if his Father be naturalized by Parlia- 
ment, ſuch Iſſue ſhail inherit. And there are ma- 
ny other Differences between them. Coke's 1 Inſt. 
fol. 8. a. 129. a.] 


X. 

The Legitimation of Baſtards is like- 
wiſe one of the Rights which peculiar- 
ly belong to the Sovereign, who alone 
may, by Letters of Legitimation, re- 
move the Obſtacles and. the Incapacity 


under which Baſtards lie, by reaſon of 
the Defe& in their Birth, which ex- 


cludes them from certain Honours, and 


certain Offices, of which they are 
made capable by the Benefit of this 
Legitimation . 

m Ab imperio hoc percipientibus, ut in uno eo- 
demque, hoc quod agitur, ſit donum patris & prin- 
cipis: Id eſt, dicere, naturæ ſimul & legis. Nov. 74. 
6. 2. $. 1. 

Theſe Words are talen out of the ſeventy fourth 
Novel, where mention is made of a Manner of 
Legitimation which was in uſe in the Roman Law; 
when a Father who had only Baſtard Children did 
ordain by his Teftament, that they ſhould be his 
lawful Succeſſors. This Diſpoſition had its effett, 
if the ſaid Children did obtain the Confirmation 
thereof by Letters from the Prince. 


The Effect of the Legitimation of Baſtards is li 
mitted to the removing of the Inpatities mentioned 
in this Article, and does not extend to the giving 
them the Right of Succeſſion, as many have thought, 
and as is even regulated by ſome Cuſtoms in France. 
For ſuch an Uſe of Legitimation would be repug- 
nant to Equity and good Manners; and it would 
be unjuſt and indecent, that a Baſtard, legitimated 
by the Letters of the Prince, ſhould be admitted to 
ſhare with Children begotten in lawful Wedlock the 
Succeſſion of their Father or Mother, and that he 
ſhould claim a Right to the Succeſſions of the. Chil- 
dren and Relations of his Father or Mother. For 
all theſe Succeſſions are appropriated by Nature, and 
by the Laws, to thoſego whom a lawful Birth gives 
the Title of Children hund Relations; and the Vice of 
an unlawful Birth qannot be ſo defaced as to put the 
Baſtard into the natgzal Condition of a Son or lau- 
ful Relation, to the Prejudice of thoſe who are 
really ſuch. See the third Article of the fifth Sec- 
tion of the fifth Title, and the Remark that is there 
made on it, 

[This Power of legitimating Baſtards has been 
very rarely exerciſed in Exgland; and when it has 
been exerciſed, it has been always by Authority of 
Parliament, Our Chronicles mention one Inftance 
of this kind in the twentieth Year of the Reign of 
Richard the Second, when John of Gaunt, Duke 
of Lancaſter, cauſed to be legitimated in a Parlia- 
ment then held the Iſſue which he had by Katherine 
Swinford before he married her. Seldeni Diſſertatio 
ad Fletam, cap. 9. Long before this, at a Parlia- 
ment held at Merton the twentieth Year of the 
Reign of Henry the Third, it had been attempted 
by the Biſhops of England to have it enacted by a 
general Law, that all ſuch as were born before Ma- 
trimony ſhould be legitimate, and made capable of 
8 to Inheritances, as well as the Children 
born after Matrimony, in conformity to the Civil 
and Canon Law in this Particular. But all the Earls 
and Barons with one Voice anſwered, That th 
would not change the Laws of the Realm, which 
to that Time had been uſed and approved. And 
ſo the Law in England remains to this Day. See 
the Stat. 20 Hen. 3. cap. 9. Coke 2 Inſt. pag. 96, 
97. Selden ad Fletam, cap. cod. Bratton de Le- 
gibus, lib. 5. cap. 19.) 


XI. 


All theſe kinds of Rights are natural 11. Di- 
Conſequences of the Power of thoſe vers 4% 
who are veſted with the Sovereign Au- _ 
thority; and there may be others, e 
which the peculiar Laws of every State of the 5- 
reſerve in the ſame manner ſolely to verein in 
the Sovereign. Thus, in Hance it is ration 
the King alone, who is reputed to be of Joi 
preſent. in all his Courts of Judicature, 
and who gives to the Sentences and De- 
crees of the ſaidCourts the Authority and 
the Form that is neceſſary for their being 
put in Execution, and it is in his Name 
that they are ſped - Thus, in the mat- 
ter of Reſtitutions and Reſciſſions of 
Contracts which are founded on Acts 
of Fraud or Violence, on Wrong, on 
Minority, Letters are obtained from 
the King for relieving thoſe Perſons 
who have juſt Cauſe of Complaint from 
the Contracts of which they do com- 
plain; * the Judges are required 5 

| dhe 


the Admi- 


12. The 
Right to 
erulate 
the puniſh- 
ment of q 
Cr mes, 


12. The 
Right to 
regulate 
the puniſy- 
ment 77 
Cr imes, 


the ſaid Letters, which are directed to 
them for that purpoſe, to reinſtate the 
Parties in the ſame Condition they were 
in before the ſaid Contracts, if there 
appears to be juſt Cauſe for reſcinding 
them. And in the Courſe of the Ad- 
miniſtration of Juſtice, and Deciſion 
of Law-Suits, whether in the firſt In- 
lance, or in Appeals, the Parties pro- 
cure the like Letters for ſeveral Purpoſes, 
which are Matters belonging to the Or- 
der obſerved in Judicial Proceedings, 
which it is not our Buſineſs to explain 
in this place. We ſhall only obſerve 
here, that theſe ſorts of Letters, as al- 
ſo many of thoſe which contain Grants 
of Privileges, and ſome others which 
have been mentioned 1n the foregoing 
Articles, do not require that the Prince 
himſelf ſhould take particular Cogni- 
zance of them, altho they demand his 
Authority, and that it be in his Name 
that they are ſped : But the diſpatch- 
ing of ſuch Letters is left to the pro- 
per Officers, to whom the Sovereign 
gives that Power, and to whom he 
commits the ſaid Functions; and the 
Judges, to whom the ſaid Letters are 
directed, are obliged to take Cogni - 
zance of the Truth of the Facts which 
the Parties have alledged in order to 
obtain them, if the Favours which the 
ſaid Letters grant have no other Foun- 
dation beſides the Truth of the Facts 
alledged u. 

» Univerſa reſcrtfpta, five in perſonam precan- 
tium, ſive ad quemlibet judicem manaverint, que 
vel adnotatio, vel quævis pragmatica ſanctio nomi- 
nentur; ſub ea conditione proferri præcipimus, f 
pretes veritate nitantur. Nec aliquem fruttum 
precator oraculi percipiat impetrati, licet in judicio 
adſerat veritatem, niſi quæſtio fidei precum impe- 
riali beneficio monſtretur inſerta. Nam & vir mag- 
nificus quæſtor, & viri ſpectabiles magiſtri ſcrinio- 
rum, qui ſine præfata adjectione qualecunque divi- 
num reſponſum dictaverint: & judices, qui ſuſce- 
perint, reprehenſionem ſubibunt. J. 7. C. de di- 
verſe. reſcr. e prag. ſanct. V. I. h. T. 

According to our Uſage in France, we muſt diſ- 
tinguiſh berween the Letters of Naturalization, 
thoſe of Legitimation, which have been mentioned 
in the two foregoing Articles, thoſe which contam 
certain Privileges, together with others of the like 


Nature, and the Letters which are mentioned in 


this Article. Thoſe of the firſs ſort are diſpatched 
in the Great Chancery, and the others, which are 


commonly called Letters of Juſtice, or Judicial 
Writs, iſſue out of the Chanceries of the reſpective 
Parliaments, and other Juriſdictions. 


XII. 


Seeing the Adminiſtration of Juſtice 
renders the Uſe of Laws for the Pu- 
niſhment of Crimes neceſſary, it is a 
part of the Authority of the Sovereign 
to have Power to eſtabliſh new Puniſh- 


Of the Power, Rights, &c. Tit. 2. Sect. 2. 


ments, and to make them either ſeve- 
rer or milder, according as the Fre- 
quency and Conſequences of the Crimes 
may require 0. 


„ Evenit, ut eadem ſcelera in quibuſdam pro- 
vinciis gravius plectantur: ut in Africa meſſium in- 
centores; in Myſia vitium: ubi metalla ſunt, adul- 
teratores monetz. J. 16. S. pen. ff, de pœnis. 

Nonnunquam evenit, ut aliquorum maleficiorum 
ſupplicia exacerbentur, quoties nimium multis per- 
ſonis graſſantibus, exemplo opus ſit. d. l. S. ult. 

There are many Ordinances which nave enafted 
Puniſhments for Crimes. 


XIII. 


309 


The Power which the Sovereign has 13. Power 
to inflict Puniſhments, and to make , “e 


them ſeverer or milder, implies that of 
granting particular Pardons to thoſe 
who are accuſed of Crimes, if there be 
any good Conliderations which may in- 
duce him to it. Thus, he may com- 
mute and mitigate the Puniſhment of a 
condemned Perſon, by inflicting one 
that 1s milder. Thus, before Condem- 
nation, he may remit the Puniſhment, 
if the Circumſtances make the Neceſ- 
ſity of puniſhing the Crime to ceaſc ; 
as, if it is Homicide committed invo- 
luntarily, and in the defence of the 
Lite of the Party accuſed. And there 
are alſo Caſes where ſome particular 
Conſiderations may oblige the Sove- 
reign to paſs an Act of Oblivion of the 
Crime, either on account of Services 
which the Criminal has already ren- 
der'd to the State, or which he may 
render hereafter, or for other Cauſes. 
And he may alſo diſcharge from Puniſh- 
ment thoſe who have been already con- 
demned, and reſtore them to their for- 
mer State and Condition 


P Cum falutatus effet a Gentiano, & Advento, 
& Opilio Macrino præfectis Prætorio, clariſſimis 
viris; item amicis, & principalibus officiorum & 
utriuſque ordinis viris, & proceſſiſſet; oblatus eſt ei 
Julianus Licinianus ab Opilio Ulpiano tunc legato 
in inſulam deportatus, tunc Antoninus Auguſtus 
dixit, Reſtituo te in integrum province; & ad- 
jecit, ut autem ſcias quid fit in integrum reftituere, 
honoribus, & ordini tuo, & omnibus cæteris te 
reſtituo. 1, 1. C. de ſent. paſſ. & reſt. 

Generalis indulgentia noſtra, reditum exulibus ſeu 
deportatis tribuit. 47. eod. V. T. h. J. 


XIV. 


the Pu- 
niſhments 
of Crimes. 


Seeing it is for the Order and good 14. Power 
Government of a State, that not only #9 permir 


Crimes, but every thing elſe which may 


or prohibit 
the A ſſem- 


diſturb the publick Tranquillity, or any zl ef 
way endanger it, ſhould be repreſſed, commu- 
and that for this Reaſon all Aſſemblies nities and 


of many Perſons in. one Body are un- 
lawful, becauſe of the Danger from 
| thoſe 


Cor pora- 
t ioni. 
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thoſe Aſſemblies which may meet for 
no other end but to concert ſome En- 
terprize againſt the Publick, even thoſe 
Aſſemblies which have nothing in view 
but what is juſt and lawful, cannot be 
formed without the expreſs Approba- 
tion of the Sovereign, after he 1s fully 
ſatisfied of their Uſefulneſs, and Ten- 
dency to the publick Good. Which 
makes it neceſſary to obtain leave to e- 
ſtabliſh Corporations and Communities, 
Eccleſiaſtical or Temporal, Regular or 
Secular, and of all other kinds whatſo- 
ever, Chapters, Univerſities, Colleges, 
Monaſteries, Hoſpitals, Companies of 
Trades, Fraternities, Common Coun- 
cils of Cities and other Places, and all 
others which aflemble together many 
Perſons, for what end ſoever it be. 
And it is only the Sovereign who can 
grant this Leave, and approve the Com- 
munities and Corporations to whom 
the Right of aſſembling themſelves to- 
gether may be granted 4. 

q Mandatis principalibus PRIDE præſidibus 
provinciarum, ne patiantur eſſe (collegia, ſodalitia) 
neve milites collegia in caſtris habeant. 1. 1. . de 
colleg. & corps 

In ſumma autem, niſi ex ſenatuſconſulti aucto - 
ritate, vel Cæſaris, collegium vel quodcunque tale 
corpus coierit: contra ſenatuſconſultum, & man- 
data, & conſtitutiones collegium celebrat. J. 3. 
S. 1. eod. 

Neque ſocietas, neque collegium, neque hujuſ- 
modi corpus paſſim omnibus habere conceditur. 
Nam & legibus & ſenatuſconſultis, & principali- 
bus conſtitutionibus ea res coercetur. Paucis ad- 
modum in cauſis conceſſa ſunt hujuſmodi corpora: 
ut ecce vectigalium publicorum ſociis permiſſum eſt 
corpus habere: vel aurifodinarum, vel argentifodina- 
rum, & ſalinarum. Item collegia Romè certa ſunt 
quorum 1 ſenatuſconſultis atque conſtitutioni- 
bus principalibus confirmatum eſt: veluti piſtorum 
& quorumdam aliorum, & naviculariorum. J. 1. F. 
quod cuj. un. nom. 


XV. 


15. The It is a Conſequence of the Right of 
Right to permitting the Erection of Communities 
grve 9 and Corporations, to permit them like- 
Commu- , a 

Lities the Wiſe to poſſeſs Goods moveable and im- 
Liberty of moveable tor their Uſe r. And this Per- 
poſſeſſing miſſion is particularly neceſſary for the 
2 and poſſeſſion of Immoveables. For ſeeing 
, the ſaid Communities are perpetual, 
Mortmain, their Immoveables become unalienable, 
and cannot any more change their Maſ- 
ter. So that the Prince, and the Lords 
of the Manor, of whom the ſaid Im- 
moveables were held in Fee, upon con- 


dition of paying a certain Acknow- 
r Quibus autem permiſſum eſt corpus habere 


collegii, ſocietatis, ſive cujuſque alterius eorum no- 
mine, proprium eſt, ad exemplum reipublicæ, 
habere res communes. J. 1. §. 1. Ff. quod cuj. 
univ. nom. 
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ledgment at every Change of Maſter 
by Sale, or otherwiſe, according to 
the Titles or the Cuſtoms, loſe the ſaid 
Right in Lands which paſs to Com- 
munities. And the Prince has more- 
over 2 further Intereſt in ſuch Aliena- 
tions, becauſe of the Service which the 
Poſſeſſors of Lands held in Fee of the 
Crown owe him, when he ſummons his 
Vaſſals to attend him in his Wars. 
Thus, Communities cannot poſleſs Im- 
moveables but by the Permiſſion of the 
Prince, and at the Charge of ſatisfy- 
ing him for the Intereſt which he has 
therein, and the Lords of Manors for 
their reſpective Intereſts, And this Per- 
miſſion is granted by Letters which 
are called a Licence of Mortmain. 


XVI. 


As Towns and other Places cannot 16. The 
form Aſſemblies under pretext of con- © * 
ſulting about their Affairs, without ha- 5 
ving firſt obtained a Right ſo to do Marker. 
from the Sovereign; ſo neither can 
they hold Fairs and Markets without 
leave from the Prince s. 

Qui exercendorum mercatuum aut nundinarum 
licentiam, vel veterum indulto, vel noſtra authori- 
tate meruerunt. J. 1. C. de nund. & mercat. 
Nundinis impetratis a Principe, J. 1. F. de nund. 


XVII. 


The Neceſſity of ſettling the Price of 17. The 
all Things that are in Commerce, and Rig ef 
of which it is neceſſary to make an 1 
Eſtimate, whether it be for Sale, let- * 
ting them to Hire, or for all other 
ſorts of Commerce, and the ſeveral 
Wants of Mankind, hath render'd the 
Uſe of Money neceſſary to the Publick, 
that is to ſay, the Uſe of ſome Matter 
which may have an eaſy Currency from 
one Hand to another, and which may 
ſtand inſtead of the Value of the Things 
of which it is neceſſary to pay the Eſti- 
mation. And this required the Autho- 
rity of the Sovereign for making choice 
of this Matter, and for giving it its 
preciſe Value, which may in one or 
more Pieces make up all ſorts of Values, 
from the loweſt to the higheſt. Thus, 
the Right of making choice of this 
Matter, the coining it into Money, 
the Regulations which fix the Weight 
of it, its Size, Figure, and Value, 
and which give it Currency in a State, 
belongs only to the Sovereign. For it 
is he alone that can oblige his Subjects 
to receive for the Price of Things the 
Money which he makes current, and 
which he authorizes by his ogy. of 

Other 


19. The 
Right in 
Mines, 


other Mark that is ſtamped upon it. It 
is this Right which is called the Right 
of coining Money, and which implies 
that of raiſing or lowering the Value of 
it, of crying down the old Species and 
coining new, according as the Circum- 
ſtances of the Times, the Plenty or 
Scarcity of the ſaid Matter, the Wants 
of the State, or other Cauſes may give 
occaſion to the ſaid Changes e. 


: Si quis nummos falſa fuſione formaverit, uni” 
verſas ejus facultates fiſco noſtro præcipimus addici · 
In monetis eteuim tantum modo noſtris, cudendæ 
pecuniæ ſtudium frequentari volumus; cujus ob- 
noxii, majeſtatis crimen committunt, Si quis ſuper 
cudendo #re, vel reſcripto aliquo, vel (etiam) ad- 

© notatione noſtra ſibi arripuerit facultatem, non ſo- 
lum fructum propria petitionis amittat, verum etiam 
pornam quam meretur excipiat. J. 2. & 3. C. de 
Falſ. monet. 


n England it has been ordained of antient time, 
that no King of this Realm ſhould change his onen, 
nor impair, nor amend the ſame, nor coin other Mo- 
ney, except of Gold or Silver, without Aſſent of 
Parliament. Coke 2 Inſtit. pag. 376. Coke 3 


Inſtit. pag. 17>] 
XVIII. 


% 4:4 It is a Conſequence of this Right of 
n the Sovereign to coin Money, that there 
can be no other Money current in his 
„% Dominions, but what is coined by his 


CXCEDE that X 
bie tbe Order, or the Coin of another State 


Prince al- Which he allows to be current in his 

lows 70 be Territories. Thus all coining of Mo- 

len. ney, altho it be equal as to the Value 
and Weight of the Matter to that which 
has the Image of the Sovereign, is a 
capital Crime; and with much greater 
Reaſon is it a capital Crime to coin falſe 
Money, or Money that is adulterated, 
and to clip and file the current Coin of 
the Nation 2. 


# Quoniam nonnulli monetarii adulterinam mo- 
netam clandeftinis ſceleribus exercent ; cuncti cog- 
noſcant neceſſitatem ſibi incumbere, hujuſmodi ho- 
mines inquirendi, ut inveſtigati tradantur judici, 
fafti conſcios per tormenta iſſico prodituri, ac fi 
digni, ſuppliciis addicendi. J. 1. C. de falſ. mon. 

By the Law of England the forging of the King's 
Coin is High Treaſon, And likewiſe if any Perſon 
forLucre or Gain ſake, ſhall by any Art, Ways, or Means 
whatſoever, impair, diminiſh, falſify, ſcale, or lighten 
the King's Money, the ſume is declared by Ad of 
Parliament to be High Treaſon. Coke's 3 Inſtit. p. 
16, 17. This Puniſhment did at firſt extend only to 
the King's Money coined within the Realm; and 
therefore if a Man had counterfeited the Money of 
another Kingdom, tho it were current within the 
Realm, it was not Treaſon, until it was ſo declared 
by Parliament. But forging or counterfeiting of 
Foreign Money, which is not current within the Realm, 
is Miſpriſion of Treaſon ; and the Offender forfeits 
as for Concealment of High Treaſon. Coke ibid. 


P. 17+] 


XIX. 


19. The Phe Neceſſity of Metals, not only 


N for Money, Arms, and Artillery, but 


Of the Power, Rights, Sc. Tit. 2. Sect. 2. 


for an infinite number of other Wants 
and Conveniences, many of which re- 
late to the Publick Intereſt, renders the 
ſaid Matters, and thoſe of other Mi- 
nerals, ſo uſeful and neceſſary in a 
State, that the Order of Government 
requires that the Sovereign ſhould have 
over the Mines which produce the ſaid 
Matters, a Right independent of that 
of the Proprietors of the Places where 
the ſaid Mines lie. And moreover it 
may be ſaid; that the Right of the 
Proprietors in its firſt, Origin was con- 
fined to the uſe of their Lands for 
ſowing them, planting, and building, 
or for other the like Uſes ; and that 
their Titles did not ſuppoſe a Right to 


the Mines which were unknown, and 


which Nature deſtines for the Uſe of 
the Publick, by theWant which a King- 
dom may have of the Metals and other 
2 Matters that are dug out of 

ines. Thus the Laws have regulated 
the Uſe of Mines, and leaving to the 
Proprietors of the Lands that which 
appeared to be juſt, they have likewiſe 
ſerrled a Right for the Sovereign. in the 
ſaid Mines X's x4 


x Perpenſa deliberatione duximus ſanciendum, ut 
quicumque metallorum exercitium, velit affluere, 
is labore proprio, & ſibi, & reipublice commoda 
comparet, Itaque ſi qui ſponte conduxerint, eos 
laudabilitas tua octonos ſcrupulos in balluca quæ 


græce yegmuuCr appellatur, cogat exolvere. Quid- 


quid autem amplius co ligere potuerint, fiſco potiſſi- 


mum diſtrahant, a quo competentia ex largitionibus 
noſtris pretia ſuſcipiant, I. 1. C. de metal. & met. 

Ob metallicum canonem, in quo propria con- 
ſuetudo retinenda eſt quatuordecim uncias ballucæ 
pro ſingulis libris conſtat inferri. I. 2. eod. | 

Cuncti qui per privatorum loca ſaxorum venam 
laborioſis effoſſionibus perſequantur, decimas fiſco, 
decimas etiam Domino repræſentent: cætero modo 
proprlis ſuis deſideriis vindicando. l. 3. ed. 

See the ninth Article of the firſi Section of the 


ſiæth Title, 


[By an Act of the Parliament of England, 50 
e& 69 Gul, ex Mar, cap. 6. it is enacted and decla- 
red, that all Perſons Subjects of the Crown of 
England, Bodies Politick or Corporate, having a- 
ny Mine or Mines within the Kingdom of England 
or Wales, wherein any Ore is diſcovered or wrought 
in which there is Copper, Tin, Iron, or Lead, 
ſhall and may enjoy the ſaid Mine or Mines, or 
Ore, notwithſtanding they ſhall be pretended or 
claimed to be a Royal Mine or Mines: Provided, 
that their Majeſties, their Heirs and Succeſſors, and 
all claiming any Royal Mines under them, may 
have the Ore of ſuch Mines, paying to the Owners 
of the ſaid Mines the Rates ſettled by the ſaid 
Act of Parliament. ] 


XX. 


We ought to place in the number of 20. 7. 
the Rights which the Law gives to the % 


Sovereign, that of having all the Marks kd 


of Grandure and Majeſty neceſſary for Mark: of 


ſetting off the Authority and Dignity « /en/ible | 
| of Grandure, 
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guards for 
their Per- 


of a Power of ſo great an Extent and 
Elevation, and for imprinting à Vene- 
ration for it on the Minds of all the 
Subjects. For altho they ought to 
conſider in the Power of the Sovereign 
the Power of God which ſubje&s them 
to that of the Sovereign, and to reve- 
rence it without any regard to the ſen- 
ſible Marks of Grandure that may hap- 
pen to be annexed to it; yet as God 
accompanies with a viſible Splendour 
his own Power, which diſplays it ſelf 
both on the Earth and in the Heavens, 
as it were upon a Throne and in a Pa- 
Jace, the Magnificence whereof ſtrikes 
the Beholders into Admiration ; and as 
when he exerciſed his auguſt Power 
of a Lawgiver, he publiſhed his Law 
with Prodigies which imprinted ſuch a 
Reſpect and Terrour on the Minds of 
the Spectators, that they were not able 
to 'behold the Glory thereof; the is 
willing that in proportion to the Share 
of this Power which he communicates 
to Sovereigns, it ſhould be ſet off in 
their Hands by Marks Which are proper 
for procuring to them the Reſpect of 
the People. Which cannot be other- 
viſe done than by that Pomp which ap- 
pears in the Magnificence of their Pa- 
jaces, and in the other Marks of a ſen- 
ſible Grandeur with which they are en- 
vironed, and which God himſelf has 
allowed the Uſe of to Princes who 
have reigned according to his Mind y. 

y And God ſaid to Solomon, Becanſe this was in 
thine Heart, and thou haſt not asked Riches, Wealth, 
er Honour, nor the Life of thine Enemies, neither yet 
haſt ashed long Life; but haſt asked Wiſdom and 
Knowledge for thy ſelf, that thou mayeſt judge my 
People, over whom I have mad: thee King: Wiſdom 
and Knowledge is granted unto thee, and I will give 
thee Riches and Wealtb, and Honour, ſuch as none of 
the Kings have had that have been before thee, nei- 
ther ſhall there any after thee have the like. 2Chron. 


1. 11, 12. 1 Kings 3. 11, 12. And Solomon de- 
termined to build a Houſe for the Name of the Lord, 


and a Houſe for his Kingdom. And Solomon told 


out threeſcore and ten thouſand Men to bear Burdens, 
and fourſcore thouſand to bew in the Mountain, and 
three thouſand and ſix hundred to overſee them. And 


Solomon = to Hiram the King of Tyre, ſaying, 
As thou didjt deal with David my Father, and didft 
ſend him Cedars to. build bim an Houſe to dwell there- 
in, even ſo deal with me. 2 Chron. 2. 1, 2, 3. 


XXI. 

It follows from this Uſe of the Gran- 
dure neceſſary to Princes, that altho 
they ought not to ſet their Hearts upon 
it, but ought rather to elevate them to 
a Zeal for the Glory of God ; yet they 
have a Right, for the good of the Pub- 
lick, to make uſe of the Marks neceſſa- 
ry for diſplaying this Grandure. Thus 
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it is very juſt and reaſonable tliat they 
ſhould have Soldiers for the Guard of 
their Perſons and of their Houſes, and 
that they ſhould allow like w iſe the 
Uſe of Guards to thoſe who ſupply 
their Place in the Gove the 
Provinces! 2. u oh o 295n5f 
T That hir Hedrt be not lifted 1h above this Bre- 
thren, Deut. 17. 20 Ja 
And Solomon gathered tagether Chariots and 
re * — he had a thouſand and four _ 
ariots, an elbe thouſant! Horſemen, whim 
beffowed in "the" Cities for Obtriots, und with the 
King at 'Jeriiſatem. 1 Kings 10. 26. u n 


XXII. 


It is for the ſame Uſe that the Ser- 22. 4 
vice of their Horſes obliges them to % 


have for their Domeſticks a great num- 


ber of Officers of different ſorts for di- jor their 
vers Uſes, and that the ſaid Officers are Houſbola. 


commanded by others whoſe Offices 
are among the chief Offices of the 
State, and which are conferred on Per- 
ſons of the firſt Rank a. | 


4 Sa King Solomon was King over Iſrael. And 
theſe were the Princes "which he ha; Azariah the 
Son of Tadok, the Prieſt; Elihoteph and Ahiah, 
the Sons of Shiſha, Scribes; Jehoſhaphat, the 
Son of Ahilud, the Recorder; and Benoiah, the 
Son of Jehojada, was over the Hoſt ; and Zadok 
and Abiathar were the'Priefts 5 and 'Azariah, the 
Son of Nathan, was over the Officers; and Ta bub, 
the Son of Natban, was principal Officer, and tbe 
King's Friend; and Ahiſhar was over the Houſe» 
bold; and Adoniram, the Son of Abda, wust ober 
the Nibute. And Solomon bad twelve Officers over 
all Iſrael, which provided Viftuals for the - King 
and bis Houſhold ; each Man his Month in a. Tear 
made-Proviſien, 1 Kings 4. 1, 2, Cc. 

And when the . Queen f Sheba bad ſeen the Wiſ- 
dom of Solomon, and the Houſe that be had built 
and the Meat of 'bis Table, and the fitting of his 
Servants, and the Attendance of his Miniſters, and 
their Apparel, his Cup-Bearers alſo, and their Ap- 
parel, and his Aſcent hy which be went up inte the 
Hhuſe of the Lord, there was no more Spirit in ber. 
2 Chron. 9. 3, 4. 


XXIII. 


It is likewiſe a Conſequence of the 23. 71 
Grandure of the Sovereign, eſpecially Deneſie 


in Hereditary Monarchies, that the 
Prince ſhould have a Demeſne peculiar 
to the Crown, conſiſt ing of Lands and 
of Rights which yield Revenues to 
him, and that he ſhould. have Power to 
give out of this Demeſne Portions to 
his Children, according as the Laws 
of the State may have provided in that 
Matter. Thus in Hance the King takes 
out of his Demeſne a Patrimony for his 
Male- Children, which is commonly 
called an Appennage, of which No- 
tice ſhall be taken in another Place 5. 


b See the Title of the Prince's Demeſne,-nnd in 
that Title the fourteenth Article of the firſt Section. 


4 Ll 


26, A 
Night E. 
5 Tro, 
for the 
War, a 
to prov 
for the 
Expence 
which t 
ar ma 
Fequire, 


. Of the Power, Rights, &c. Tit. 2. Sect. 2. 


XXIV. 


a4 The For the Uſe of many of the Rights 

Right of of the Sovereign which have been juſt 

— the no explained, and for the Exerciſe of 

pr his Power in the ſeveral Wants of the 
State in Peace and in War, it is juſt 
that the Sovereign ſhould have the 
Right of drawing from the State itſelf 
the Supplies which its Wants render 
neceſſary c. As will appear more fully 
in the Articles which follow. 


c Wherefore ye muſt needs be ſubject, not only 
for Wrath, but alſo for Conſtience ſake. For, for 
this Cauſe pay you Tribute alſo; For they are 
God's Miniſters, attending continually upon this 
very thing. Render therefore to all their Dues, 
Tribute to whom Tribute is due, Cuſtom to whom 

Cuſtom, Fear to whom Fear, Honour to whom 
Honour. Rom. 13. 6, 6, 7. See the fourth Title. 

[In England it has been received as a perpetual 
ſtanding Law ever ſince the Reign of Edward 1. 
that no Subſidy, Tax, Impoſition, or other Aid or 
Charge whatſoever, is to be impoſed, or levied up- 
on the Subject without Conſent of Parliament. Stat. 
de tallagio non concedendo, edit. anno 34 Edu. I. 


3 Car. I. cap. 1. Coke 2, Inſl. pag. 532, 533+] 


11 
v. 


25. Diffe- In the time of Peace it is neceſlary to 
rent occa- kęep in repair the Fortifications of ſtrong 
ſions for Towns, to maintain the Gariſons, and 
Jaxes. to ſubſiſt the other Troops that are ne- 
ceſlary for the defence of the Kingdom, 
and Safety of the Prince's Perſon; to 
ſupply the other Expences neceſſary for 
his Houſhold ; to pay the Wages of the 
ſeveral ſorts of Officers; to repair and 
keep in good condition the Highways, 
the Bridges, the Cauſeys; to render 
the Uſe of the Sea- Ports ſafe and com- 
modious; to facilitate the * 
of the Rivers; and to provide for all 
the other Charges of the State. Which 
gives to the Sovereign a Right to de- 
mand from the Subjects the Money that 
is neceſſary for all theſe Uſes d. 


A Ses the Paſſage cited on the preceding Article. | 


the King directs the Militia of the Kingdom to be 
; aſſembled, in order to ſuppreſs the ſaid Inſurrection, 


Go coded Mic] 1 
26. 4 In time of War it is . to have 
Right to le. Troops, both Cavalry and Infantry, 
vy Troops Horſes, Arms, Artillery, Ammunition, 
for the Convoys for Proviſions, Ships of War, 
to provide if it be a Kingdom that borders on 
for the 


Expences 


which the 
War ma 
require, 


lity of the War may require. This im- 
plies the Right to levy Soldiers, to for- 


or to build new Fortreſſes according 
as the Occaſion may require; and in 
general to provide every thing that may 
be neceſſary for ſupperting the War, 
Vo I. II. | 


the Sea, and every thing that the Qua- 


tify more and more the ſtrong Places, 
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and defraying the Charges of it out of 


the Publick Money e. 


e This is alſd a Conſequence of the twenty fourth 
Article, 


> KK VI 


The Right of lev; ing Soldiers com- 27. 4 

prehends that of obliging not only thoſe Righe to 
to take up Arms who by their Milita- % 6 
ry Offices are bound to it, but alſo 2% 
thoſe who by particular Engagements are bound 
may be bound to ſerve in the Wars fl. 10 that 
Thus in France all Gentlemen, and $*r vice 
all thoſe who hold Fiefs in chief, or 
Meſne-Fiefs, are tied to this Service. 
For the Gentry have the ſaid Quali- 
ty with this Burden, and all Vaſſals 
owe this Service on account of their 
F iefs, which are either held immediate- 
ly of the Crown, as the firſt and grea- 
teſt Fiefs are, or are held of theſe grea- 
ter Fiefs, as Meſne-Fiefs. So that the 
King has a right to oblige the Vaſlals 
and Gentry to take up Arms ; which 
is done by an Order which is called an 
Order for aflembling the Ban and Ar- 
rier-Ban. 


F In the Roman Empire they obliged all Perſons 
to take up Arms whom they found proper for it, 
and they were choſen by Officers named Conquꝭ ſi- 
tores, who were the Perſons who madg that choice 
which they called Delectus; and it was a Crime to 
refuſe the Service when they were called to it. But 
this Election was only practiſed in Caſes of Ne. 
ceſſity ; and ſeeing the Troops were uſually ſuffi. 


cientiy filled with Soldiers who lifled themſelves 


voluntarily, they moderated the Puniſhment of 
thoſe who declined to j rve when called to it. 
Gravius autem delictum eſt detrectare munus mili- 
tiæ quam adpetere. Nam & qui ad delectum olini 
non reſpondebant, ut proditores libertatis in ſer vi- 
tutem redigebantur. Sed mulato ſtatu militiæ re- 
ceſſum à capitis pœna eſt. Quia, NU volun- 
tario milite numeri ſupplentur. J. 4.5, 10. ff. de 
re milit. 

And the Lord ſent thee on a Fourney, and ſaid, 
Go, and utterly deſtroy the Sinners, the Amalckites, 


and fight againſt them, until they be conſumed, 


1 Sam. 15. 18. 
In England, in caſe of any Inſurrection within 
the Kingdom, or fear of an Invaſion from abroad, 


and repel the ſaid Invaſion, The Militia is under 
the Direction of Commiſſioners of Lieutenancy 
named by the King for the ſeveral Counties, Cities, 
and Places of the Kingdom. And the manner of 
aſſembling the ſaid Militia, and aſſeſſing the Sub- 
jects towards the Charge of the ſame, is particularly 
laid down in Star, 13 & 14 Car. II. cap. 3. By 
which Statute it is expreſly provided, that none 
that have advanced a Month's Pay, ſhall be char- 
ged with any other Month's Payment till they are 
reimburſed, For which reaſon, it has been neceſ- 
ſary in the late Reigns, when there has been occa- 
ſion to raiſe the Militia of the Kingdom, to haye 
an Act of Parliament for that purpoſe, directing 


the Militia to be raiſed for that Year, tho the 
Month's Pay formerly advanced be not repaid.] 
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XX VIIL 


1 The RS which the Sovereign has 
Right to re. to demand of his Subjects the Monies 
gulate the that are neceſlary for the difterent 
Expences Wants which have been juſt now ex- 
* voy plain'd, extends to the regulating the 
70 the © ordinary Expences in the time of Peace, 
Wants and to the regulating alſo the extraor- 
thereeſ® dinary Expences in the time of War, 
and to the taking care that Funds be 
provided ſufficient for defraying the 
ſaid Charges, either by laying on Im- 
polts, or by other ways. Thus Taxes 
upon Land, the Exciſe, and other Sub- 
ſidies, are Aids which the Subjects owe 
to their Sovereign, and which by con- 
ſequence he has a Right to demand of 
them according as the Exigencies of the 
State may require g- 
g See the twenty fourth Article of this Section, 
and the fourth Title of this Book. 


XXIX. 


Beſides theſe Funds of publick Taxes 
and Impoſts levied upon the Subjects, 
4 which oughr to be leſſer or greater ac- 

evenues . 

indepen- cording to the Wants of the State, the 
dent of the Sovereign has likewiſe other ſorts of 
Neceſſity Rights to Goods which belong to him 
of the naturally as being Head of the Body of 
Expence? the State, and without any regard to 
the publick Wants . Which compre- 
hends four ſeveral Rights, whichſhall be 
explained in the following Articles. 

h See the Articles which follow, and the ſecond, 
third, fourth, and fifth Sections of the Title of 
the Prince's Demeſne. 


XXX. 


The firſt of theſe Rights is that of 
the Forfeiture of the Goods of Perſons 
condemned to Puniſhments, which ought 
to have this Conſequence, ſuch as are 
at this day in France the Puniſhment of 
Death, of Condemnation to the Gal- 
lies for ever, and of perpetual Baniſh- 
ment out of the Kingdom. For thoſe 
who lie under ſuch a Sentence being in- 
capable of poſſeſſing any thing, and de- 
ſerving moreover this Puniſhment of 
having their Goods confiſcated, they 
are jufliy deprived of the ODods which 
they poſſeſſed. For which reaſon theſe 


29. Four 
ſeveral 


ſorts of 


30. For- 
feitures. 


Goods being without an Owner, do 
belong to the Publick, and go to the 


Sovereign who has a Right to all ſuch 


Goods. And we muſt place in the 


ſame Rank the Fines or Pecuniary 


Mulcts inflicted on Offenders, over and 


above what they are condemned to 
give as an Alms to the Poor, and for a 


Reparation of the Civil Intereſt of the 
Parties concerned. Theſe Pecuniary 
Mulcts are what they call in France the 
King's Fines, which are adjudged to 
the King, either out of the forfeited 
Goods, when the Forfeiture belongs to 
the Lord of the Mannor, and not to 
the King, or out of the Goods which 
remain to the Perſon that is condemm- 
ed, and who has not incurred the Pain 
of Forteiture i. 
i Deportati nec earum quidem rerum 

parnam i atam e hæredem Tas — 


; ſed & hæ publicabuntur. 4, 2. C. de. bon. dam. 
See the ſecond Section of the Title of the Prince's 


Demeſne. 
XXXI. 


The ſecond of theſe Rights is that 31. The 
which entitles the Sovereign to all R to 
Goods that are vacant, that is to ſay, 3 
which are found to be without an ng * 
Owner ; ſuch as the Goods of thoſe owner, 
who die without leaving any Relation and 10 the 
behind them, and without making a 5e 
Teſtament : for the want of Heirs in fg Je 
thoſe Perſons makes their Succeſſions to without 
paſs to the Prince. And there are like- Hirs. 
wife other ſorts of vacant Goods, as 
ſhall be explained in the third Section 


of the Title of the Prince's Demeſne l. 


| Succeſſorium Edictum idcirco propoſitum eſt, 
ne bona hæreditaria vacua ſine Domino diutius ja- 
cerent, & creditoribus longior mora fieret. E re 
igitur prætor putavit, præſtituere tempus his, qui- 
bus bonorum 22 detulit, & dare inter Tog 
ſucceſſionem: ut maturius poſlint creditores ſcire 
utrum habeant, cum quo congrediantur, an vero 
bona vacantia fiſco fiat delata, an potius ad poſ- 
ſeſſionem bonorum procedere debeant, quaſi ſine 
ſucceſſore defuncto. I. 1. f. de ſucceſſ. edict. In- 
teſtatorum res qui ſine legitimo hzrede deceſſerint, 
fiſci noſtri rationibus vindicandas, I. 1. C. de bon. 


vacant. | 
See the third Section of the ſixth Title of the 


Prince's Demeſne. 


XX XII. 


The third of theſe Rights is that by 32. The 
which the King acquires the Goods of Right of 
Strangers who die within his Domi- my py 
nions without having been naturalized, 3 os 
and without leaving behind them Heirs 
who are natural born Subjects. For 
ſince no Perſon is capable of ſucceeding 
to them, their Eſtates are in the ſame 
Condition as the Eſtates of Perſons 
dying without Heirs, and do belong 
to the King m. | by es 

m See the fourth Section of the ſixth Title of 
the Prince's Demeſne. 


XXXIII. 


The fourth and laſt of theſe Rights * The 


is that of Succeſſion to Baſtards, which K 4 
| entitles or 


who die 
inteſtate, 
and with- 
out Chil- 
dren. 


34. How 
theſe four 
ſorts of 
Rights 
and Reve · 
nues may 
he applied. 


Of the Power, Rights, Sc. Tit. 2. Sect. 2. 


14 Baſtards entitles the King to the Goods of Baſ- 
tards who die without leaving behind 


them Children begot in lawful Wedlock, 
or making a Teſtament. For ſeeing 
they can have no lawful Heir, their 
Succeſſion falls into the Condition of that 
of Perſons dying without Heirs u. 


n See the fifth Section of the ſixth Title of the 
Prince's Demeſne, 


XXXIV. 


It is to be obſerved that theſe four ſorts 
of Rights in France have this belongi ng 
to them in common, That the King diſ- 
poſes in three different manners of that 
which he happens to acquire by any 
one of theſe ſeveral Titles. For if it 
be Lands he acquires, he may incorpo- 
rate them into his Demeſne by the ways 
which are preſcribed for that purpoſe, 
and which ſhall be explained in their 
proper place: thus, there are Lands an- 
nexed to the Crown by Confiſcations. 
Or the King may make a Grant of 


them to Perſons whom he has a mind 


to gratify, or to reward, for ſome paſt 
Services. And as for the Fines and 
other Goods which conſiſt in Money, 
he may either give them away, or he 
may comprize all theſe ſorts of Pro- 
fits within the Farms of the Demeſnes, 
and leave them to the Farmers thereof. 
For all theſe ways of conveying to the 
Prince theſe ſeveral ſorts of Goods, do 
not render them inalienable till after 
they are annexed to the Demeſne, as 
ſhall be explained when we come to 


treat thereof o. 


o See the twenty ſecond, twenty third, twenty 
fourth, and twenty fiſth Articles of the firſt Sec- 
rion of the ſixth Title of the Prince's Demeſne. 


hm 
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Of the Duties of thoſe who are veſted 
with the Sovereign Authority. 


The CONTENTS. 


1. The firſt Duty of the Sovereign, is to ac- 
knowledge that he holds his Power of God. 

2. They ought'to ſtudy the Rules of Govern- 
ment in the Holy Scriptures. 

3. The firſt Rule is, To uſe their Power for 
the Support of Fuſtice. 

4. Another Rule, The Love of Fuſtice. 

5. Another Rule, Freedom of Acceſs for 
— yo emer, and Care to repreſs Vio- 
ence. 


Vo L. II. 


6. Ancther Rule, To make choice of good 
Miniſters, and of good Officers. 

7. Another Rule, Free Acceſs for Perſons 
who are to make Proof of the Truth. 

8. Another Rule, To nſe Precaution for 
finding out the Truth. | 

9. Another Duty, To protect Religion aud 
the Laws of the Church. 

10. Another Duty, Prudence in granting 
Privileges and Exemptions, and in in- 
ficting Puniſbments. ä 

11. A Duty in reſpect of Strangers. 

12. 4 Duty in the Management of the Re- 
venue. | 

13. A Summary of the Duties of the Sove- 
reign. 

14. In what Senſe the Sovereion is ſaid to 
be above the Law. 
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H E firſt and moſt eflential of all 1. The 
the Duties of thoſe whom God I Pat) 


exalts to the ſupreme Government of a 


of the So- 
g ; vereien, 15 
Kingdom, is to own and acknowlege o 


this Truth, That it is from God. that ledge that 
they derive all their Power; that it is % #945 


his Place which they fill; that it is by 
Him that they ought to reign, and from 
Him that they are to have that Wiſdom 
and Underſtanding which are requiſite 
for the Art of governing. And they 
ought to make theſe Truths the Princi- 
ples of all the Rules of their Conduct, and 
the Foundation of all their Duties a. 


a See the ſixth Article of the firſt Section of the 
firls Title, 

Thou haſt made me King over a People, like the 
Duſt of the Earth in Multitude, Give me now 
Wiſdom and Knowledge, that I may go out and 
come in before this People. 2 Chron. 1. 9, 10. 

Give therefore thy Servant an underſtanding 
Heart, to judge thy People, that I may diſcern be- 
tween Good and Bad. 1 Kings 3. 9. | 

Grove me Wiſdom, that ſitteth by thy Throne. 
Wiſd. of Sol. 9. 4. See the Preamble of this Title. 
I will ſend rhe a Man out of the Land of Ben- 
jamin, and thou ſhalt anoint him to be Captain 
over my People Iſtael, that he may ſave my People 
out of the hand of the Philiſtines. 1 Sam, 9. 16. 


II. 


his Power 


of God. 


The firſt Conſequence which natu- 2. They 


rally ariſes from theſe Principles is,“ 


That Sovereigns ought to know that 
which God demands of them in the 


ught to 
ſtudy the 
Rules of 
Govern- 


Station where he has placed them, and ment in 
what Uſe they ought to make of the #he Holy 


Power which he has given them. An 
it is of him that they are to learn it, 
by reading his Law, which he has ex- 
preſly commanded them to ſtudy, ha- 
ving laid down therein the Rules which 
they ought to know, in order to their 
governing well b. 
b And it hall be when he ſitteth upon thi 
| 8 2 Throne 


d Scriptures. 
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that Juſtice requires, and to enforce the 
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his Kingdom, that he ſhall write him 4 
e out of that which is 
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before the Prieſts the Levites. And it ſhall be with 


him, 
Life ; that he may learn to fear the Lord his God, 


to keep all the Words of this Law, and theſe Sta- 


tutes, to do them. Deut. 17. 18, 19 

The Book of the Law ſhall not depart out of thy 
Mouth, but thou ſhalt meditate therein Day and 
Night, that thou mayeſt obſerve to do according to 
all that is. written therein: For then thou ſhate 
make thy way proſperous, and then thou ſhalt 
have good Succeſs, Joſh. 1. 8. | 


III. 


The firſt Rule which the Law of 
God lays down touching the Duties of 
the Sovereign, is a Conſequence of 


3. The 
firſt Rule 
is, to uſe 
their Pow- 
er for the 


Support of 
Juſtice. 


holds his Power: And the ſame Divine 


and which informs them of the natural 
Uſe of their Power, commands them 
not to make thereof an Inſtrument of 
Pride and Vanity; but to imploy it in 
ſuch a manner for the Support of Jar 
tice, as that they may not give their 
Authority to any other Uſe beſides 


this; and that they do exerciſe it for 


this purpoſe as often as occaſion ſhall 
offer, ſo as that nothing may be capa- 
ble of diverting them from it. For a 
Sovereign ought to lock upon himſelf 
as a Father of the People who compoſe 


the Body of which he is the Head; 


and to. conſider that they are to anſwer 
to the ſevere Judgment which God 
will exerciſe againſt thoſe who ſhail 
have, made a bad Uſe of the Power 
which;they held of him c. 


c That his Heart be not lifted up above his Bre- 
thren; and that he turn not aſide from the Com- 
mandment to the right, Hand, or to the left, 
Deut. 17. 20. 1 4 i > 

Hear therefore, O ye Kings, and underſtand; 
learn ye that be Judges of the Ends of the Earth, 
Give ear, you that rule the People, and glory in 
the Multitude of Nations. For Power is given you 

- of the Lord, and Sovereignty from the Higheſt, 
whe ſhall try your Works, and ſearch out your 
Counſels. Becauſe being Miniſters of his Kingdom, 
you have not judged aright, nor kept the Law, 
ner walked after the Counſel of God; horribly and 
ſpeedily ſhall he come upon you : For a ſharp Judg- 
ment ſhall be to them that be in high Places, For 
Mercy will ſoon pardon the meaneſt; but mighty 
Men ſhall be mightily tormented. Wild. of Sol. 6. 
I, 2, 35 Oc. | | 


IV. 


4, Another This Duty of Sovereigns, not to im- 
Rule, The ploy their Authority but for the Sup- 
Love of port of Juſtice, implies that of a great 
Juſtice, Love for the Juſtice-which they are ob- 
liged to ſupport and maintain, and of 
a great Application to know what it is 


Fi 


and he (hall read therein all the Days of his.” 


this Truth, That it is of God that he 


Law which teaches Princes this Truth, 


& 


Adminiſtration of the ſovereign Power, 


Obſervance thereof d. 


d Love Righteouſneſs, ye that be Judges of the 
Earth. Wiſd. of Sol. 1. 1. f f 

Give therefore thy Servant an underſtanding. 
Heart, to judge thy People, that I may diſcern be- 
tween Good and Bad. 1 Kings 3. 9. 


Wi 


It is a Conſequence of the Love of 5. An 
Juſtice in the Heart of the Prince, er Rule, 
that he make himſelf eaſy of Acceſs to Fe 

1 ; 4%; of Acceſs 
receive the Complaints of Perſons who 6 Com- 
ſuffer ſome Violence, or ſome Injuſtice, plainanr;, 
whether it be from thoſe who abuſe the and Care 
Authority of Juſtice, being intruſted *?. — eſs 
by the Prince with the Adminiſtration [45 600p 
of ſome Branch thereof, or from thoſe 
who by their Condition being exalted 
above others, ſhould make al of that 
Advantage for oppreſſing them e. 

e Deliver him that is ſpoiled out of the hand of 
the Oppreſſor, left my Fury go out like Fire, and 
burn that none can quench it. Jer. 21. 12. 

Then Samuel took a Viol of Oil, and poured it upon 
his Head, and kiſſed him, and" ſaid, 1s it not be- 
cauſe the Lord hath anointed thee to be Captain 
over his Inheritance? x Sam. 10.21. ü 


VI. 


Seeing the Sovereign cannot by him- 6. Aus- 
ſelf exerciſe all the Functions in which ver Rule, 
his Power and Authority are to be im- 4 =_ 
ployed for the Support of Juſtice, and 577”. 
that he is obliged to divide among 1 Sifers, : 
great Number of Miniſters and Of- and f 


ficers thoſe different Functions; the £994 Off: 
Cer. 


which he holds of God, lays another 6. 41 
Duty upon him of making a good ns 
Choice of the Miniſters 'and Officers eaution 
to whom he delegates any part of his fnding 
Authority. Which obliges him to en- ihe Tru 


quire into the Characters of the Perſons 
whom he imploys, when it is he him- 
ſelf that is to chuſe them; and when 
the Election is to be made by others, 
to ſee that they obſerve the ſtanding 
Rules and Orders of the Kingdom for 
that purpoſe, and the Regulations 
which he himſelf may have. made for 
filling up the Offices with Perſons in all 
reſpects duly qualified for the Imploy- 
ment, both by their Cãpacity and their 
Probity; and to inform himſelf of the 
good or bad Uſe which they make of 
the Authority which they have in their 
hands f. | 
F And he ſet Judges in the Land, throughout 
all the fenced Cities of Judah, City by City, And 
ſaid to the Fuages, take heed what ye do: for ye 
judge not for Man, but for the Lord, who is with 
you in the Judgment, Wherefore now, let the 
Fear 


Of the Power, Rights, &c. Tit. 2. Sect. 3. 317 7 


Fear of the Lord be upon you, take heed and do it: 
for there is no Iniquity with the Lord our God, 
nor reſpect of Perſons, nor taking of Gifts. 
2 Chron. 19. 5, 6, 7. 

Have but one Counſellor of a thouſand. Ec- 
cluſ. 6. 6. 


VII. 


1. Ant her In the Occaſions where the Sove- 
Rule, Free reign himſelf exerciſes his Authority 
Acceſs for in Perſon, whether it be that the Con- 
3 + ſequence of the Affair requires it ſhould 
make proof be ſo, or that particular Conſiderations 
of th oblige him to reſerve to his own Cog- 
luth. nizance what he might have committed 
to other Perſons, Whether Miniſters or 
Officers, he is obliged to make an ex- 
act Inquiry into the Truth, and to ren- 
der himſelf acceſſible to the Perſons 
who may be able to furniſh him with 
Proofs of it. Thus, he onght to hear 
equally both the Complainants and De- 
fendants, and to allow them as much 
as is poſſible the free Uſe of the Ways 
which may lead him to the Knowledge 
of the Truth ; that after having diſco- 
vered the ſame, he may decree, and 
cauſe to be executed, that which ſhall 
appear to be juſt g. 
g The King that faithfully judgeth the Poor, his 
Throne ſhall be eſtabliſhed for ever. Prov. 29. 14. 
Hear the Cauſes between your Brethren, and 
judge righteouſly between every Man and his Bro- 
ther, and the Stranger that is with him, Ye ſhall 
not reſpect Perſons in Fudgment, but ye ſhall hear 
the ſmall as well as the great : you ſhall not be 
afraid of the Face of Man, for the Judgment is 
God's, Deut. 1. 16, 17. 


VIII. 


2. 4hbo- Since it often happens that in the 
cher Rule, Caſes where the Sovereign ought to 
1 i — take cognizance of the Truth, the ſame 
inding ous is ſmothered by the Prevarication of 
e Truth. thoſe very Perſons to whom he com- 
mits the Care of enquiring into it, or 
of thoſe who, having the Honour to 
approach his Perſon, make Reports to 
him either of Complaints, or of other 
Affairs, in which they diſguiſe the 
Truth; it would be prudent in the 
Prince, and it is his Duty, to moderate 
the Confidence which he places in all 
his Miniſters, and in all thoſe who have 
the Honour to approach him, and of 
whom he may take Advice, or receive 
any Teſtimony of the Truth. For it 
is often prudent in the Prince, eſpecial- 
ly in Affairs of Importance, and where- 
in any Miniſter expreſſes a great Ear- 
neſtneſs, to conſider that the Truth may 
be induſtriouſly concealed from him, 


for diſcovering, it, leſt by ſuffering him- 


grant his Protection to ſome Injuſtice h, 5 


in the diſpenſing of Bounties and Re- 


and to take therefore the proper ways 


ſelf to be impoſed upon by Lying, 


Impoſture, and Calumny, he ſhould Il! 


and give too ready an ear to Mi- 1 
niſters who are Protectors of Iniqui- 1 
ty 1. | 


h Then ſhalt thou enquire and make ſearch, and 15 
ack diligently : And behold if it be Truth, and the |; 
Thing certain, that ſuch Abomination is wrought \ q 
among you, thou ſhalt ſurely ſmite the Inhabi- 10 
tants of that City with. the Edge of the Sword, 
deſtroying it utterly, and all that is therein, and 
the Cattle thereof, with the Edge of the Sword, 
Deut. 13. 14, 15. 

And it be told thee, and thou haſt heard of it, 
and enquired diligently, and behold it be true, and 
the Thing certain, &c. Deut. 17. 4. 

They that ſeek the Lord, underſtand all Things. 
Prov. 28. 5. 

1 If a Ruler hearken to lyes, all his Servants are 
wicked, Prov. 29. 12. 


IX. 


Seeing the Sovereign is the only Per- 9. Ano- 
ſon who has within his Dominions the Ve, P, | 
Temporal Power in its full Extent, and 1 i. 
that he ought to imploy the ſaid Power 9 
for the Support of Juſtice and Truth, Laws of 
and that both the one and the other are #heChurch. 
inſeparable from the Spirit of Religion 
and the Worſhip of God, of whom he 
holds his ſaid Power ; he ought likewiſe 
to imploy the ſaid Power for the de- 
fence of Religion, and of the Worſhip 
of God, of whom he holds it ; which 
—_ him to protect and maintain 
the free Exerciſe of Religion, to give to 
the Laws of the Church the Aſſiſtance 
which may be neceſſary to inforce the 
Obſervance of them. And thus we 
fee in France, that as to what relates to 
the Roman Catholick Religion, and as 
to what the Church decrees and deter- 
mines, the Kings of France declare 
themſelves Protefors, Guardians, Con- 
ſervators, and Executors of the ſame J. 


I Ordinance of Francis the Firſt, of the Month 
of July, 1543. | 

Unam nobis eſſe, in omni noſtræ reipublicz & 
imperii vita, in Deo ſpem credimus: ſcientes quia 
hæc nobis & animæ & imperii dat ſalutem. Unde 
& legiſlationes noſtras inde pendere competit, & in 
eam reſpicere: & hoc eis principium eſſe, & me- 
dium, & terminum. Nov. 109. in prefat. 

See the fourth Article of the ſecond Section. 


X. | 
Me may reckon among the Duties of 10. Auo- | 


thoſe who have the Sovereign Au- her Duty, 


thority committed to them, Prudence Prudence 
in grant- 


a wats . ing Privi- 
wards which are to diſtinguiſh Merit, , 
procure it to be eſteemed, and to induce Faemb- T1 
others to imitate it. And they ought %s, and | 
likewiſc b 1 ſ : in inflitt- | 
Ike u iſe to be very circumſpect in grant- „ 7 . 
ing Privileges, Exemptions, and other —— 

Favours, eſpecially ſuch as might turn 


ro 
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to the prejudice of other Perſons m. 
And in inflicting Puniſhments and Cor- 
rections, they may mitigate the Seve- 
rity on ſome occaſions, where Wiſdom 


and Clemency may agree 1 ie u, 
not bating any thing of the Severit 
thereof in the Caſes where the Neceſ- 
ſity of an Example, and the Dignity 
of Juſtice demand Firmneſs and Reſo- 
lution. 

m Merito ait prætor, qua ex re quid illi damni 
detur, Nam 33 aliquid in publico fieri 

mittitur, ita oportet permitti, ut ſine injuria cu- 
juſquam fiat. Et ita ſolet princeps quoties aliud 
novi operis inſtituendum petitur, permittere. l. 2. 
S. 10. ff. ne quid in loco pub, vel itin. fiat. 

Si quis a principe ſimpliciter impetrayerit, t in 
publics loco — 4 non eſt credendus fic ædiſi- 
care, ut cum incommodo alicujus id fiat: neque ſic 
conceditur, niſi forte quis hoc impetraverit. d. . 


S. 16. ; 
n Si vindicari in aliquos ſeverius contra noſtram 


conſuetudinem pro cauſæ intuitu juſſerimus, nolu- 
mus ſtatim eos aur ſubire pœnam, aut excipere ſen- 
tentiam: ſed pet dies triginta ſuper ſtatu eorum ſors 
& fortuna ſuſpenſa ſit. J. 20. C. de pan. 

It appears by this Law, that it 1s 28 ſor 
the Prince, when he has been moved to inſlict a 
ſeverer Puniſhment than what is ordinary, to take 
time to conſider of it, and to ſuſpend in the mean 
while the Execution thereof, if the Circumſtances 


will allow of it. 
XI. 


11. A Du. Belides theſe Duties of the Sovereign 
54 7 which have been explained in the pre- 
4 ceding Articles, and which relate to 
his Conduct within the Kingdom, he 
has his Engagements with reſpect to 
Strangers, who are his Neighbours or 
Allies, whether it be for cultivating a 
Friendſhip and good Correſpondence 
with them as much as is poſſible, or for 
defending himſelf and his Dominions 
from any Attempts they ſhall make 
againſt them o. 
0 If it be poſſible, as much as lieth in you, live 
peaceably with all Men. Rom. 12, 18. 
Altho this Text of Sgipture relates chiefly to 
Perſons in a private Capacity, yet the Truth which 
it teaches is common to Princes. 


XII. 


12. A Du- Seeing many of the Duties of the 
ty in the Sovereign, whether it be within or 
Manage. without his Kingdom, demand the Uſe 
—— Money, and a Right to levy it p; 


the Reve- 


nut. this Right implies the Duty of a pru- 


dent Conduct in laying on Taxes, and 


in proportioning them to the Wants of 
the State, and to the Abilities of the 
People g. | 


p See the twenty fourth and following Articles 
of the ſecond Section. aur, | 

q Neither ſhall he greatly multiply to himſelf 
Silver and Gold, Deut. 17. 17. / 


Quod communiter omnibus prodeſt hoc rei pri- 
vate noſtræ utilitati — eſſe cenſemus. 
Noſtrum eſſe proprium ſubjectorum commodum 
imperialicer exiſtimantes. J. un. $. 14. C. de cad. 
toll. | 


XIII. 


Theſe general Duties we have juſt 13. 4 
now explained, comprehend in their S»mmary 
extent the whole Detail of the Duties J %% 2«- 
of thole who are veſted with the Sn- 33 an 

; ign. 
preme Authority. For they extend to 
every thing that relates to the Admi- 
niſtration of Juſtice, the general Poli- 
cy of the State, the publick Order, the 
Tranquillity of the Subje&s, the Quier 
of Families, the Watchfulneſs about e- 
very thing that may contribute to the 
common Good, the Choice of able Mi- 
niſters and ſuch as love Juſtice and 
Truth, the Nomination of good Offi- 
cers for the Dignities and Offices 
which the Sovereign himſelf ought to 
fill with Perſons who are known to 
him, and the Obſervance of the Regu- 
lations for filling up the other Offices 
by other ways than his own proper 
Choice, the diſcerning between the 
Ule of Severity or Clemency on the 
Occaſions where Juſtice may admit of 
a Mitigation of the Rigour of the Law, 
a prudent Diſpenſation of Bounties 
Rewards, Exemptions, Privileges, an 
other Favours; a diſcreet Management 
of the Publick Money ; Prudence in his 
Conduct with regard to Strangers; and 
ina word every thing that may render 
the Government agreeable to the Good, 
terrible to the Wicked, and worthy in 
all reſpects of the divine Function of 
governing Men, and of the Exerciſe 
of a Power, which, being derived from 
none but from God, is a Branch of the 
Divine Power itſelf r. 


r This is a Conſequence of the preceding Articles. 
Salutem reipublicz tueri nulli magis credit conve- 
nire, nec alium ſufficere ei rei quam Cæſarem. J. 3. 
F. de offic. præfect. vig. 
See 2 Chron, 34. and Pſal. 100. 


XIV. 


right to call him to an account for his 
Adminiſtration; yet he ought to ob- 
ſerve the Laws which relate to him ; 
and he is obliged to do it, not only that 
he may give a good Example to his 
Subjects, and render their Duty amiable 
t 


0 


hed 


* Feger non 2 


E 


to them; but becauſe he is not diſpenſed 
with as to his own Duty by virtue of this 
Power of Sovereign , but on the con- 
trary this Rank obliges him to prefer to 
his own particular Intereſt the common 
Good of the State, which he ought in 
honour to look upon as his own proper 
Good t. 


s Digna vox eſt majeſtate regnantis legibus alli- 
F m 133 adeo de auctoritate 

is noſtra — auctoritas. Et revera majus im- 

perio eſt —_—_— principatum. Et oraculo 
entis Edicti, nobis licere non patimur, 
aliis indicamus. J. 4. C. de legib. e conft. pr. 

Licet enim lex imperii ſolemnibus juris Impera- 
torem ſolyerit, nihil tamen tam proprium imperii eſt, 
quam legibus vivere. J. 3. C. de teſtam. ; 

t See the Law quoted on the thirteenth Article. 


44.44.44; bebe 
THTLE mM: 


Of the Prince's Council, and of 
the Functions and Duties of 
thoſe who are called to it. 


E E intend to treat under this Title 
of that which relates in gene- 
ral to the Functions and Duties 
of thoſe who are called to the 
Council of Princes, in what ſenſe ſoe- 
ver that Word be taken, whether it be 
of ſtanding Councils in ſome States, 
and ſuch as are compoſed of Officers of 
-. whom the Laws of the Kingdom ob- 
lige the Prince to take Counſel and 
Advice, or that he himſelf make choice 
of the Perſons whom he is pleaſed to 
call to his Council. For we ought to 
ſuppoſe that Prudence will direct even 
Princes who have the moſt upright In- 
tentions, and who are of the greateſt 
Abilities, as it is indeed their Duty, 
to take Counſel and Advice in Affairs 
which they have to regulate, whether 
it be for the Good of the State in ge- 
neral, or to render Juſtice to particular 
Perſons a - and as on one hand they 

4 Humanum eſſe probamus, fi quid de cætero in 
publica privataque cauſa, emerſerit neceſſarium quod 
formam generalem & antiquis legibus non inſertam 
expoſcat, id ab omnibus antea tam proceribus noſtri 
palatij, quam nobis placuerit, tunc legata dictari. 
Et ſic ea denuo colleftis omnibus recenſeri, & cum 
omnes conſenſerint tune demum in ſaero noſtri 
numinis conſiſtorio recitarĩi; ut univerſorum con- 
ſenſus noſtra ſerenitatis auctoritate firmetur. J. 8. 
C. de leg, & conſt. pr. Bene enim cognoſcimus, 
quod cum veſtro conſilio fuerit ordinatum, id ad 
beatitudimem noſtri imperii, & ad noſtram gloriam 
redundare. d. I. in f. | 13 

The Honour of Kings is to ſearch out a Matter. 
Prov. 25. 2. 


0f the Prince's Council, &. Tit. 3. Set. 1. 319 


ought to inform themſelves of the 
Truth of the Fa&s which they cannot 
know of themſelves, and which yet it 
is neceſſary that they ſhould know; ſo 
on the other hand it is for their Inte- 
reſt, and for the Good of the Publick, 
that they ſhould take the Aſſiſtance of 
the Experience and Knowledge of Per- 
fons who are capable to give them good 
Counſel and Advice 6. 

We have thought proper to explain 


m this Title that which relates in gene- - 


ral to the Functions and Duties of the 
Perſons, who by their Offices, or by the 
Will of the Prince, are called to give 


He that walketh with wife Men ſhall be wiſe 
Prov. 13. 20. : 

b There was never any Prince in the World 
who ſtood leſs in need of Counſel than did Moſes, of 
whom it may be ſaid that God himſelf was his Coun- 
ſel, to whom he had liberty of free Acceſs in all his 
Straits and Difficulties ; and yet nevertheleſs he re- 
ceived agreeably, and followed the Advice which 
Jethro bis Father-in-Law gave him touching the 
manner in which he adminiſter'd Juſtice to the 
People. 

And it came to paſs on the morrow, thit Moſes 
ſat to judge the People; and the People ſload by 
Moſes from the Morning unto the Evening, Ard 
when Moſes's Father-in-Law ſuw all that he did to 
the People, he ſaid, What is this thing that thou doſt 
to the Pevple ; why fitteſt thou thyſeif alone, and all 
the People fland by thee from Morning unto Even? 
And Moſes ſaid unto his Father-in-Law, becauſe the 
People come unto me to enquire of God. When they 
have a Matter, they come unto. me, and I judge 
between one and another; and I do make them know 
the Statutes of God and his Laws. And Moſes's 
Father-in-Law ſaid unto him, The thing that thou daſt 
is not good : Thou wilt ſurely wear away, both thou 
and this People that is with thee ;, for this thing is 
too heavy for thee, thou art not able to perform it 
thy ſelf alone. Hearken now unto my Voice, I will 
give thee Counſel, and God ſhall be with thee : Be 
thou for the People to God-ward, that thou mayſt 
bring the Cauſes unto God. And thou ſhalt teach 
them Ordinances and Laws, and ſhalt ſhew them the 
Ways wherein they muſt walk, and the Work that 
they muſt do. Moreover, thou ſhalt provide out of 
all the People able Men, ſuch as fear God, Men of 
Truth, hating Covetouſneſs, 2 ſuch over them 
to be Rulers of thouſands, Rulers of hundreds, 
Rulers of fifties, and Rulers of tens ; and let them 
judge the People at all Seaſons : And it ſhall be that 
every great Matter they ſhall bring unto thee, but every 
ſmall Matter they ſhall judge; ſo ſhall it be eaſier for 
thy ſelf, and they ſhall bear the Burden with thee. 
If thou ſhalt do this thing, and God command thee 
ſo, then thou fhalt be able to endure, and all this 
People ſhall alſo go to their Place in Peace. So 
Moſes hearkened to the Voice of bis Father-in-Law, 
and did all that he had ſaid. Exod. 18. 13, 14, 
15, Cc. See Prov. 1. 3. See Tob. 4. 19. 

Nos autem in conſtitutionum compoſitione mu l- 
ta quidem & alia de iſtis decrevimus: exiſtima vi- 
mus autem oportere nunc conſiliis perfectioribus 
cauſam conſiderantes etiam quædam corrigere, not 
aliorum ſolum modo, ſed etiam quæ à nobis ipſis 
ſancita ſunt. Non enim erubeſcimus ſi quid melius 
etiam horum, etiam, quæ ipſi prius diximus adin- 
veniamus, hoc ſancire, & competentem prioribus 
imponere correctionem, nec ab aliis expectare cor- 
rigi legem. Nov, 22. in Prafat. 
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them Counſel; or who by the ſame 
Engagement of their Offices, or other- 
wiſe, are bound in Duty, and have 
Opportunity to give them ſome Advice, 
or to inform them of the Truth of Facts 
which they are ignorant of, and which 
it is neceſſary they ſhould, know in 
order to give the proper Directions 
therein as the Occaſion may require. 
Thus the Rules which ſhall be explain- 
ed in this Title regard in general all 
thoſe Functions and all thoſe Duties, 


7. All theſe Functions oblige to proportiona- 
. ble Duties. Gr 
IHE Functions of thoſe who have 1. 2, 
the Honour to be about the Fundus, 
Prince, whether it be on account of *f the /a/ 
their Offices, or as being Miniſters, . 
or becauſe he honours them with his f. 
Confidence, are diflerent and of ſeve- 8 
ral ſorts, according to their Engage- 


ments, and according to the Occaſions, 


as will appear by the Articles which 
follow 4. | 


a See all the Articles of this Section. 


II. 


Theſe Functions may be diſtinguiſh- 2. 73, 
ed in general by their Nature into three «thre 
kinds. The firſt is of thoſe which 7 
concern the Perſon of the Prince, his rm, 
Rights, and his Intereſt. The ſecond 1 , 
is of thoſe; which regard the Publick. ſort: « 
And the third is of thoſe which relate Har 
to the particular Affairs it is neceſſary 


the Prince ſhould be informed of 5. 


© All the Affairs which can come to the knows- 
ledge of the Prince belong to one of theſe three kinds. 


III. 


We may under another View diſtin- 3. Thr: 
guiſh theſe Functions with reſpect to «thre 
the Perſons who are to exerciſe them ae 
which makes three ſorts of them. The 2 
firſt is of thoſe which are proper and ſt: f 
natural to the Perſons who have Offices Pen, 
about the Prince. Thus in France the % 
Officers of the Crown, the Secretaries 5 
of State, and others, have ſeveral Func- 
tions of the three kinds explained in 
the ſecond Article. The ſecond is of 
the Functions of thoſe Officers, who, 
altho they are not immediately about 
the Perſon of the Prince, have notwith- 
ſtanding Opportunity, and are bound 
to inform him of Facts relating to their 
Charges, and which it is highly impor- 
tant the Prince ſhould know. Thus it 
is the Function of the Governours of 7 


19 whether the. Counſel to be given be 
Belt | concerning Affairs which relate to the 
1 Perſon of the Prince, or his Houſhold, 
I or to Affairs of State, ſuch as Decla- 
7 rations of War, Treaties of Peace, ge- 
1 neral Regulations touching the Policy 
. and Government of the State, and o- 
ther the like Matters; or whether it 
be concerning particular Affairs, of what 
nature ſoever they be, which may de- 
ſerve that the Prince himſelf ſhould take 
cognizance of them... 

t is in this general and indefinite 
Senſe that we intend to treat here of 
the Council of the Prince. So that the 
ſubje& Matter of this Title reſpects in 
general all the Perſons, Officers, Mi- 
bil niſters, and others who are about 
1 Princes, and who are to give them any 
Counſel or Advice of what nature ſoe- 
ver it may be. And this ſhall be the 
Subject Matter of two Sections; one 
ſhall contain the ſeveral ſorts of Func- 
lt | tions of the ſaid Perſons, and the other 
Wi the Duties which are the Conſequences 

4 of them. nds 


1M} e | 
We Of the Functions of Officers, Miniſ- 


$3 ters, or others who are engaged to 
give Princes Counſel or Advice. 


The CONTENTS. 


1. The Functious of the ſaid Perſons are of 
. ſeveral ſorts. 


dg — - T5 
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1 | 2. There are three forts of Functions, ac- Provinces to acquaint the Prince with 2 
| [7 | cording t0 three ſorts of Affairs. what paſſes within their 1 * 
1 3. There are three other forts, according to that may be worthy of his knowledge. Vic, 
ig! ' the three ſorts of Perſons who. are to ex- Thus it is the Function of Judges to the 
1" | : erciſethems. | have recourſe to the Prince in Matters = 
1 4. Difference berween Counſel and Advice. Which may demand his Cognizance, — 
Wn | 5. Two ſorts of Counſel and Advice ; thoſe whether it be for the Reformation of ar 
3 


ſome Abuſes, or for other Cauſes. The 
third is of the Functions of ſuch Per- 
ſons as, without any particular En- 


gagement by their Offices, are called 
OY to 


F which concern the Rights of the Prince, 

11 and thoſe which relate to his Functions. 

Wi 6. Difference between Functions annexed to 
ces, and others. 


4 


Of the Princes 


to be about the Perſon of the Prince, 
whether it be that they are imployed as 
Miniſters of State, or that they are the 
Prince's Favourites in whom he repoſes 
a great Confidence, are naturally ander 
an Engagement to give him Counſel or 
Advice according to the Opportunities 
and Conveniences which the Honour 
they have to approach the Prince's Per- 


ſon may afford them c. 


5 Two 
orts of 
— 
and Ad- 


Vice: 3 
thoſe that 


6 All Perſons who are called t0 2 Princes 
Counſel or Advice, are under ſome out of theſe three 


forts of Engagements. 
IV. 


It is neceſſary to obſerve this Diffe- 
rence between Counſel and that which 
we call here Advice ; that by Counſel 
we mean the Sentiments of thoſe who 
give Counſel, and who recommend 


what they judge proper to be done in 


the Matter under Deliberation : and 
that by Advice is meant the Information 
or Intelligence which is given to the 
Prince, of things which he 1s ignorant 
of, and which he ought to know, or 
which it would be convenient that he 
ſhould know in order to give the necef- 
ſary Directions therein. And this im- 
lies the Duty of informing him of the 
Pads and Circumſtances, of Which the 
Truth may be either concealed or diſ- 
gui ſed from him d. | 


d It is on the one hand impoſſible for Princes to 


know by themſelves all the Facts whith deſerve their 


Knowledge, and on the other it is neceſſary they 
ſhould have Information of them, that they may 
give proper Directions therein, either by themſelves 
or by the Vigilancy of their Mmiſters. I am not 
able to bear you my: ſelf alone: the Lord your 
God hath multiplied you How can I my ſelf 
alone bear your Cumberance, and your Burden, 
and your Strife ? Take ye wiſe Men,. and under- 
ſtanding, and known among your Tribes, and 1 
will make them Rulers over you. Deut. 1.9, 12, 13. 
And hardly do we gueſs aright at things that are 
upon Earth, and with Labour do we find the things 
that are before us. Wiſdom of Solomon, 9. 16. 


V. 

Since it is for the Service of the 
Prince that it may be neceſſary that 
Counſel or Advice ſhould be given him, 
we may. under this View diſtinguiſh 
them into. two ſorts, which will com- 


concern the prehend them all. The firſt is of thoſe 


Nights of 


which concern the Intereſt and the 


3 Rights of the Prince, and the ſecond 


and thoſe 
which re- 
late to bis 
Functions. 


of thoſe which have relation to the 
Duties which he owes to the State in ge- 


Vo 1. II. 


eil, Se. Tit. 3. Sec. 1. 


neral, and to his Subjects in particular e. 


e Whatever may be worthy of the prince Know- 
ledge, relates eit her to his own Rights and Intereſt, 
or the Affairs of the Pablict, or the Concerns of 
particular Perſons who apply to bim for Remedy 


VI. 


321 


Among theſe differear Functibtis of 6. Dife- 
the Perſons who approach the Prince, — be- 


whether they be 


| ween 
cers or others, rywntions 


ſome are eſſential to the Offices which annexed 
the ſaid Perſons enjoy, or to the En- te Offices 


gagements which they are under by her fo 


the Prince's Order, and nothing di- 
penfes with their Performance theteof 
on the Occaſions where the ſame may 
be neceſſary; and other Functious 'are 
neceſſary only in ſo far as Prudence 
may render them uſeful. This Officers, 
and others to whom the Prince commits 
any Part of the Adminiſtration, or 
whom he engages in any other ſort of 
Service, have their Functions regulated 
by their Imployments, which oblige 
them to give the Counſet and Advice 
that properly belongs to their Miniſ- 
try. Thus thoſe very Perſons; and o- 
thers who have a free Acceſs to the 
Prince, may hate Occaſiens of giving 
Cotnfel or Advices, which, altho the 
fame be not effentia} to their Tmpfoy- 
ments, may nevertheleſs be of ſo great 
importance as to require that they 
mould maſte uſe of the Confidence 
which the Prinee has placed in them 
to communicate them unto him; but 
without intruding themſelves too offi- 
ciouſſy upon the Prince; and taking the 
Precautions which Prudence may ſug- 
geſt to them, as proper for procuring a 
good Succeſs in their Application f 

F There is this Difference between theſe two 
forts of Functions, that thoſe which are annexed 
to Offices oblige indiſpenſably, and that the other 
Functions do not oblige F abjolurely, but are to be 
exerciſed with Prudence and Diſctetion. And 
Prudence is likewiſe" required in the diſcharge of the 
Function: which' are indiſpenſably annexed to Offi- 
ces, ſo as that they be exerciſed in ſuch a manner 
as to render them uſeful. by taking the Pretautjons 
which the Nature of the yrs and tht Cirtum- 
ſtances may require. N 


vn. 


All theſe ſeveral Functions oblige the 9. All 


Perſons whom they concern to U ies theſe Funce 
+; ator meh their Offices; or other #95 oblags 


ene as hall explained in 12" 
the following Section g. Duties. 


80e the following Seltum. 
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Niels or Advices, only ſuch Sentiment 
rut — as have. the Character of the ſame Di- 


| 200 No er vine Spirit a. 
of the Daties of Officers, Miniſters, fecond 5 CLE 


\ = 
mn. by = l w 
OE es En ae er De Sa, 
Yd N — TE 8 4 = — 


_ 
4 = 
> . 
* 
. * 7 3 
4 # Go J 


n 


— — — 
9 


4 See the firſt Article of the third Sellin of the 
or others who are engaged to give Il. PR 
Counſel or Advice to Princes. It fallows from this firſt Rule, and 2. T nge. 
1114 tür om this firſt Duty, that in the Advices late then 
The CONTENTS. and Counſels which are given to Princes, a5," 
it „O o 07 | +2: all Wiſdom, all Prudence, all Policy = 
1. The firſt Rule, to give ſuch Advice and whatſoever, which hath not for its 3 
- » Counſel as is conformable to the Principles Principle and Foundation Juſtice and 
of the Duties of Princes. „„ Truth, which the Prince ought to ſup- 
9 oor them according to, Juſtice port and maintain, and which it is his 
and Truth, fr on ' -  »» Buſineſs, his Honour, and his Glory ſo 
3. Without Paſſion and without Self-Intereſt- to do, are a Breach of this Duty. Thus 
4. Three ſorts of Duties, according to three ail Advices, and all Counſels oppoſite 
Sorts of Advices and Counſels. to Truth and Juſtice, whether they be 
5. Advices and Counſels relating to the calculated for advancing tlie Fortune 
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Prince. ; of thoſe who give them, or for fa- | 
6. Advices and Counſels which reſpect the vouring ſome Paſſion or ſome Intereſt 
Good of the Sate. .- 1-9 either of the Adviſers themſelves, or 
7. Advices and Counſels which regard par of their Relations or Friends, ruin the 
ticular Perſons. Foundations and tranſgreſs the eſſential 
8. Fidelity in informing the Prince of the Rules of; the Conduct of Princes, the 
Truth. — Maxims of which God will have them 
| a 9. Integrity in giving Counſel. and Judging n to take from the Spirit of his Law, as 
1 the Caſes where they are called to it. being the Source of the Wiſdom, the 
| 10. Three different ſorts of , Duties of three Forces, and Counſels of which they 
13H different ſorts of Perſons who may be abgut ſtand in need . And thoſe who give 
1230 the Price. Counſel upon any other Principle, or 5. 
1 11. The Duty e repreſenting the Inconve- with any other view, cannot but draw ” 
798  niences that, might attend the Execution upon themſelves the bad Conſequences — 
WE | | m Y — N which might have bad Con; thereof, and the Vengeance which God the 
4 eee. e e 00G i 0 0 8 ; | icati hog 
WR 12, The Proteftion of the Meal. P Ml ed aha ke 


13, Fidelity in performing all the Duties in b With bin ir Wiſdom' and Strength, he hath 


= nd Underſtanding. Job 12. 13. 

_ | Matters of the ſmalleſt Concern. ,_  .. + Comet ang Ong : 3 
; 4 | 1 we Counſel and found Wiſdom : Under- 
14+ To avoid falſe Wiſdom. aud falſe Policy. 4 porng 1 Bade. 8 boy pak 


15. Not to turn their Er eatueſs into Pride. There is no Wiſdom, nor Underſtanding, nor Coun- 


108 , h OT LTD | ſel againſt the Lord. Prov. 21. 30. 
a7 1 e e parks See the ſecond Article of the third Section of the 
"48 PASS: ry pete) ſecond Tit. 5; 
"8 1 1. The A EEING the Counſels and Advices c He leadeth Counſellors away ſpoiled, and maketh 

„ | 1 A which Perſons. who are about e Judges Fools, Job 12. 17. 

* 4. Princes, whether it be on acconnt | Kan! 

4 ſuch Ad- * 2+ ith : III 

3 !! wice and their Offices or otherw iſe, may give & Z : : 
1 Counſel as them, relate to tlie Conduct which The firſt Duty which is ſo eſſential . ee 
{18 is confor- Princes. ought to obſerve in the Con- and ſo indiſpenſably neceſſary, compre- ©4/*» = 
IF |! mable tro e the ſaid d h e oth of which _— 
We | the princi. junctures where the ſaid Counſels and hends all the others, of which the moſt Self. Inte- 
Wt | ples of the Advices may be of uſe : The firſt Rule general and that of the greateſt Impor- . 
ut | Duties of of the Duty of thoſe Perſons is the tance is, for thoſe who give Counſel 
WM Princes. ſame with the firſt Rule of the Conduct and Advice to Princes to examine nar- 
Wt | bol Princes, and of their Duties. Thus, rowly whether their Paſſions and their 
1 +. + as. the. Duties, of a Prince conſiſt in Intereſts, or thoſe of the Perſons whom 
1 holding the Place of God here upon they are deſirous to ſerve, have not too 

3 Earth, and in exerciſing according to great a ſhare in the Counſels and Ad- 

6 his Spirit the Power which he holds of vices which they give; that they may 


bl, him, as has been explained in its Place; take care not to give any Counſel or 
"IH ſo the Duties of thoſe who are about Advice where their Love for themſelves, 
his Perſon, conſiſt in inſpiring into the or their Friends, does not give way to 
rg Barton it be by their Coun- the Love of Truth and ene 

| | where 


where they do not prefer to the greateſt 
Fortune, the greateſt Intereſt, and the 
me Grandure, the Glory and the 
uration of the Prince's Reign, which 
are the natural Conſequences of a Con- 
duct that is founded upon Juſtice and 
Truth 4. 


d For by Speech Wiſdom ſhall be known, and 


Learning by the Word of the Tongue. In no wiſe 
ſpeak againſt the Truth, but be aſhamed of the Error 
thine Ignorance. Eccluſ. 4. 24, 25. 
If thou followeft Righteouſneſs, thou ſhalt obtain 
ber, and put her on as a glorious long Robe, Eccluſ. 


27. 8. 
IV. | 
Theſe general Duties contain three 


4. Three K es N 
ſorts of kinds of particular Duties, which are 


Dutres, Ac" to be diſtinguiſhed according to the 


cording to 


three forts three kinds of Functions explained in 


of Avi. the ſecond Article of the preceding 

ces and Section. The firſt is of the Duties 

Counſels. which relate to the Prince's Perſon, his 
Rights, and Intereſt. The ſecond is of 
thoſe which concern the Publick; and 
the third of thoſe which regard the Af- 
fairs of particular Perſons e. 


e All forts of Advices and Counſels that can be 
given to Princes, may be reduced to theſe three kinds, 


V 


«. Advi= AS for the Counſels and Advices in 
ces and Matters which may relate to the Prince 
Counſels himſelf, the Duties of the Perſons who 
_— % give them, conſiſt in a ſincere Fidelity, 
©2117 which has nothing in view beſides his 
true Good, which is inſeparable from 
Truth and Juſtice, and in a diſcreet uſe 
of the neceſſity of making it known to 
him without Diſſimulation and without 
Flattery; but ſtill with ſuch Prudence 
and Energy, as to diſcharge the double 
Duty which they owe him, both that 
of Reſpe& for his Perſon, as alſo that 
of Zeal for his Service. 
-ample, if there is any Diſpute concern- 
ing an Eſtate, ora controverted Right, 
between the Prince and any one of his 
Subjects; ſeeing the Prince is himſelf 
the natural Judge of it, there being 
none ſuperior to him that can judge it, 
and he being the Sovereign Diſpenſer of 
uſtice in his own Dominions ; it is the 
ty of thoſe who give him Counſel to 
diſtinguiſh two different Intereſts of the 
Prince : one which has no relation 
either to his Perſon or his Duties, but 
only to the Rights in queſtion ; and 
the other, which is his true and eflen- 
tial Intereſt, to do Juſtice even in his 
own proper Cauſe. So that thoſe who 
are his Counſellors ought to regulate 
their Sentiments according to what this 

Vol. II, 


ol 


Of the Prince's Council, &c. Tit. 3. Sect, 2. 


Thus, for ex- 


39 
ſecond and principal Intereſt of the 
Prince does demand, and to propoſe 
and back it with that Prudence and 
Freedom which a Duty of this nature 
requires f. 

J Seeing the Prince himſelf is bound to regulate 
bis own Conduct by a Prudence and Diſcretion that are 
worthy of the Divine Wiſdom, by which he ought to 
govern ; ſo thoſe who are his Counſellors ought to re- 
gulate their Conduct by the ſame Spirit in proportion 
to their Mini ſtry. Counſel is mine, and ſound 
Wiſdom; I am Underſtanding, I have Strength. 
By me Kings reign, and Princes decree Juſtice. 
Prov. 18. 14, 15. 

There came a Man of God to him, ſaying, O 
King, let not the Army of Iſrael go with thee. 
hut if thou wilt go, do it, be ſtrong for the 
Battle : God ſhall make thee fall before the Enemy ; 
for God hath Power to help and to caſt down, 
2 Chron. 25. 7, 8. 


VI. 


As to the Counſels and Advices 6. Advi- 
which reſpect the Good of the State, ces and 
— eng 2 Deliberations of divers . 
orts, ſo they ought to be proportioned , .,. 
to the ſaid Deliberations. Thus the — 
Duties of ſuch Counſels are different: the State. 
For if, for example, the Matter be on- 
ly to give bare Counſel in the Affairs of 
the Publick, whether they relate to the 
War, or to the Civil Government, or 
whether they be other Affairs in which 
the particular Intereſt of the Perſons 
who are to give the ſaid Counſel is no 
ways concerned, they diſcharge their 
Duties, if being capable of giving good 
Counſel, they join to the Capacity that 
is neceſlary a great Application to ſtudy 
and find out the Good of the Publick, 
and to make choice of an Expedient 
that may be uſeful to it. And it rarely 
happens that in theſe ſorts of Counſels 
they have occaſion for that Diſinte- 
reſtedneſs which would be otherwiſe 
neceſſary, if the Affairs about which 
they are conſulted had any Mixture of 
Intereſt and Paſſion that might coun- 
terballance the Publick Good. But in 
the Conjunctures where this Mixture 
may chance to be, they ought to join to 
their Capacity a ſincere and diſintereſt- 
ed Fidelity, that they may not fall into 
the enormous Crime of directing their 
Counſels to the Views of their own 
Intereſt, and of preferring that to the 


Good of the Publick g. 
g Thisis a conſequence of the three firſt Articles, 


VII. GY 
In the Caſes where the Advices or * 
Counſels regard the Affairs of particu- Counſel: 
lar Perſons, it is neceſſary to diſtinguiſh which re- 
two different ſorts of Duties. One re- la- 
Tt 2 ſpects perſons. 
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ſpects that which they who have the 
Honour to be about the King's Perſon 
owe to Truth; and the other has rela- 
tion to what they owe to Juſtice and to 
Equity, as ſhall be explained in the 
two Articles which follow h. 


h See the following Articles, 


VIII. 


8, Fidelity Seeing it is not poſſible for Princes, 
in inform. even thoſe of the greateſt Penetration, 
ing the - and who apply themſelves the moſt di- 
the Truth. ligently to their Duties, to have always 
themſelyes a particular Knowledge of 

the Facts relating to the Affairs which 

they are to regulate or judge, and which 

are not handled after the manner of 
Judicial Proceedings, as Law-Suits are 

which contain the Proofs of the Facts 
alledged, but are Affairs of another 
nature ; ſuch as Complaints of Perſons 

under Oppreſſion, and other Affairs of 

the like nature; they are obliged to 

truſt to thoſe who are about them for 

etting Information of the Truth 

t 8 Thus it is the Duty of thoſe 

Perſons to inform themſelves very ex- 

actly of the Truth, that they may after- 

wards lay the ſame before the Prince, 
without any diſguiſe, and without ha- 


ving any regard either to the ally 


of thoſe who complain, or of thoſe 
who are the Oppreſſors. For as it is 
the Duty of the Prince to protect thoſe 
who ſuffer any Violence, and to exer- 
Ciſe all the other ſorts of Functions of 
the Sovereign Power which he has in 
his hands; ſo it is likewiſe the Duty 

of thoſe who by virtue of the Rank 
they hold about the Prince are obliged 
to ſerve him on the ſaid Occaſions, to 
be faithful on their part in not conceal- 
ing the Truth in the caſe of any Injuſ- 
ticez; and to inform him of the Facts 
which it is neceſſary know, that he may 

be able to adminiſter Juſtice, and to 
prote& Innocence and Truth, 


i Who hold the Truth in Unrighteouſneſs, Rom. 


1. 18. 

Altho this Paſſage relates to a Prevarication a- 
gainſt a Duty of another nature than that which is 
mentioned in this Article, yet it may be very  natu- 


rally applied to it- 
IX. 


9. Integri- When the Truth being ſufficiently 
ry in gi· known to the Prince, the Duty of infor- 
reef ming him of it is fulfilled, it is a ſecond 
je Cine in DOTY in the Caſes where it is neceſla- 
the Caſes ry to give Counſel concerning Facts that 
where are known, and in all other Caſes 
they are, where Counſel is to be given to the 
called toit. prince, to give Counſels that are whol- 


0 


ly diſintereſted, and which have for 
their Principle and Foundation à Zeal 
for Juſtice. And in the Caſes where 
thoſe Perſons are to adminiſter Juſtice 
themſelves to particular Perſons, whe- 
ther it be by virtue of their Offices; 
or by order of the Prince; they en- 
ter into the Engagements of the Duties 
of Judges, which are explained in their 
proper Place /. 5 

1 See the fourth Title of the ſeend Book, 


X. 


As there are three ſorts of Perſons 10. Tree 
who may be under an Engagement to eren. 
give ſome Advices or ſome Counſels to _— f 
the Prince, as hath been explained in e 4x: 
the third Article of the firſt Section; ferent [ort: 
ſo the Duties of the ſaid Perſons are / Perſon: 
difterent, according to the Difference 3 
of their Engagements. The Officers or 27% Pe, 
Miniſters who are of the Prince's Coun- 
cil have their Duties regulated by the 
Neceſſity of their Functions, which 
make the liberty of exerciſing them na- 
tural to them; and are obliged to 
give the Prince unbiaſs'd Counſels in 
every thing that may belong to their 
Miniſtry, whether it reſpect the Order 
of Government, or the Adminiſtration 
of Juſtice, or the Management of the 
Revenue, or the Eaſe of the People, or 
other Affairs which regard the Intereſts 
and Rights of the Prince, and the pub- 
lick Good, or which concern the Inte- 
reſts of particular Perſons. The Offi- 
cers who, without being of the Prince's 
Council, are obliged by virtue of their 
Offices. to inform him oß the Matters 
of Fact which it is neceſſary he ſhould 
know, are bound to acquaint him there- 
with. And if the Matter be in rela- 
tion to the Reformation of ſome A- 
buſes, they ought to inform him of the 
Conſequence of them, and propoſe to 
him proper Remedies. for redreſſing 
them. The Perſons who have no other 
Engagement about the Prince beſides 
the Honour which: he-doesthem by em- 
ploying them about his Perſon, . have 
their Duty. regulated by the: Confidence 
which he repoſes in them, and by the 
free Acceſs he gives them. Which 
implies. the Obligation of acquainting 
him ſometimes, as Prudence directs, 
with the Facts it may be of importance 
for him to know, ſuch as ſome Oppreſ- 
ſion which it might be in his power a- 
lone to revenge, or other Facts of the 
like nature . | 

m See the third. and ſixth Articles of the firſt 
Section. | | xl 


12. 

Proj 
of ti 
Wea, 


XI. 


16. The We may reckon among the Duties 
Duty of of giving Counſel or Advice to the 
rereſent* Prince, che Conduct which thoſe Fer- 
ing #*."* ſons ought to obſerve, who being 
conventen . . 
that charged with the Execution of ſome 
night at» Order which had been ſurreptitiouſſy 
tend the obtained from the Prince, foreſee that 
En jr might turn to ſome Injuſtice, or pre- 
ieh judice th ſt of the Pri 
uur which judice the Intere the Prince. For 
mightbave both Prudence and their Duty would ob- 
ad Cen- lige them to take the neceſſary Meaſures 
ſequences» for repreſenting in an humble ſubmiſſive 
manner to the Prince the Conſequences 
that might be apprehended to enſue 
thereupon u. 

n It was betauſe of this Duty that Joab made his 
Remonſlrances to David upon the Order which he had 
given for numbering his People. And again the An- 
ger of the Lord was kindled againſt Iſrael, and he 
moved David againſt them, to ſay, Go number 
r and Judah. For the King ſaid to Joab the 

ptain of the Hoft, which was with him, Go now 
thro all the Tribes of Iſrarl, from Dan even to Beer- 
ſheba, and number ye the People, that I may 
know the Number of the People. And Joad ſaid 
unto the King, Now the Lord thy God add unto 
the People, how many ſoever they be, an hundred- 
fold, and that the Eyes of my Lord the King may 
ſee it: But why doth my Lord the King delight in 
this thing? 2 Sam. 24. 1, 2, 3. 

And Satan ſtood up againſt 1/rae!, and provoked 
David to number 1ſrael. 1 Chron, 21. 1. 


XII. 


Set The Importance and Conſequence of 

the All theſe Duties which have been now 

nal. explained is not confined to Affairs of 
great moment, but they extend even to 
the ſmalleſt Matters where it may be 
neceſſary to have recourſe to the Prince. 
Thus the Intereſts of the meaneſt Per- 
ſons who ſuffer any Oppreſſion, and 
whoſe Deliverance depends upon the 
Prince, make it a Duty in thoſe whole 
proper buſineſs it is to lay the ſame be- 
fore the Prince,. to hear the Complaints 
that are brought before them, that they 
may inform the Prince thereof, and to 
protect the Weak againſt the Violence 
of thoſe who are in power. For it 
is in order to ſupport the Weak a- 
gainſt Oppreſſion and Injuſtice, that 
God hath eſtabliſhed the uſe of Autho- 
rity o. | | 

o Deliver him that is ſpoiled out of the hand of 
he Oppreſſer. Jer. 21. 12. 
8 2 dement and Righteouſneſs, and 
deliver the Spoiled” out of the hand f the Oppreſſor 3 
and do no wrong, do no violence to the Stranger, the 
Fatherleſs, nor the Widow, neither ſhed innocent 
Blood in this caſe. Jer. 22. 3. : 
The Lord raiſed up Judges, which delivered them 

out 4 the hand of thoſe that ſpoiled them. Judges 
2.1 


Of the Prince's Council, &c. Tit. 3. Sect. 2. 323 


Deliver lun who ſuffereth Wrong from the hand of 
the Oppreſſor. Eccluſt 4. 9. Pſal. 52. 5. 


XIII. 


It is not enough that the Perſons who 13. #ide- 

are obliged to all theſe ſeveral Duties 4% in per. 
perform ſome of them on ſome particu-/9"" di 
lar occaſions, of which they reſerve to 3 
themſelves the diſtinction, neglecting of the 
the others which they believe they may ſmalle/? 
omit without any prejudice to their Ho- Concern. 
nour or Fortune; but they ought to 
perform all the Duties in general as 
much as in them lies. For the Princi- 
ple which ought to be the Rule of their 
Conduct does not reject any one of 
them; ſeeing the ſaid Principle ought to 
be a fixed Habit of a generous Love of 
Truth and Juſtice, which never fail to 
have an Intereſt in all Affairs which 
may deſerve the Prince's Coghizatice- 
Thus every one of the ſaid Conjuncturès 
makes it a Duty incumbent on them to 
exerciſe their Miniſtry and their Power 
for the ſupport of Juſtice and Truth p. 

p He who is faithful in that which is leaſt, is 
faithful alſo in dg Luke 16, 10. We 


XIV. 


As the Principle of the Duties of the +4 uh &s 
Prince, and the true Grandure of his void /al/e 
Glory conſiſts in filling in a manner wiſdom 
worthy of God the Place which he holds 414 /as 
of him; ſo it is alſo the Principle of Fi; 
the Duties, and of the true Honour of 
thoſe whole bufineſs it is to give the 
Prince Counſel and Advice, to inſpire 
into him only ſuch Sentiments as are 
ſuitable to this Grandure. Thus no- 
thing is more oppoſite to their Duties 
than that Littleneſs of Soul and Spirit 
which bounds their Views to thoſe of 


their own Preferment and Fortune, and R 


to other Meanneſſes of human Motives 
which engage them in baſe and unwor- 
thy Flatteries, and to give Counſel that 
is founded only upon a falſe Wiſdom, 
and upon a Policy that is criminal. But 
this Conduct, what Succeſs ſoever it 
may have, cannot eſcape the know- 
ledge of God, nor skreen it ſelf from 
his Juſtice 4. 

J There is no Wiſdom, nor Underſtanding, nor 
Counſel wok the Lord, Prov. 21. 77 PPT 

I'will diſiroy the Wiſdom of the Wiſe," and wilt 
bring to not hing the Uniterſtatiding' of the Prudthe, 
1 Cor. 1. 19. | 1 | | 

The Wiſdom of. their wiſe Men l 4 
the e of ws ah L Hale hid. 

alia 29. 14. 

See he Text quored” on the eleyenth Article of 
this Section. 


XV. 
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XV. 


15. Not t0 We may add as a laſt Duty of thoſe 
turn their Who have the Honour to be about the 


Prince, and to have a ſhare in his Con- 
fidence, that the Uſe which they ought 
to make of it, according to the Rules 
that have been now explained, obliges 
them not only not to uſe that Advan- 
tage againſt Juſtice and Truth, but on 
the contrary, to defend and ſupport 
them with all their Force; and further, 
not to make uſe of the Honour which 
they have of approaching the Prince's 
Perſon, as an occaſion of ſhewing to 
the World their Pride and their Vanity. 


For this would be to debaſe the Dig- 


nity of their Miniſtry, and to raiſe 
among the Subjects a Spirit of Indigna- 
tion and Averſion againſt this Uſe of an 


Authority, which * 17 naturally to 
procure unto them the Reſpect and Love 
of the People, and which they would 
certainly gain by a moderate Uſe of the 
Prince's F avour, which raiſes them a- 


bove the reſt of the Subjects v. 


r Many the more often they are honoured with 
the great Bounty of their gracious Princes, the 
more proud they are waxen. Eſther 16. 2. 

If thou be made the Maſter of a Feaſt, lift not 
thy ſelf up, but be among them as one of the reſt ; 
tale diligent care for them, and ſo ſit down. And 
when thou haſt done all thy Office, take thy Place, 
that thou mayeſt be merry with them, and receive 
a Crown for thy well ordering of the Feaſt, Ec- 
cluſ. 32. I, 2. : 

Then the Men of Iſrael ſaid unto Gideon, Rule 
thou over us, both thou and thy Son, and thy Son's 
Son alſo ; for thou haſt delivered us from the hand 
of Midian. And Gideon ſaid unto them, I will not 
rule over you, neither ſhall my Son rule over you ; 
the Lord ſhall rule over you. Judges 8. 22, 23. 

Altho this Text relates to the Prince, yet it may 
be applied to his Miniſters, g 


A. 


Of the Uſe of the Forces neceſſa- 


ry for the Defence of a State; 
and of the Duties of thoſe who 
' ſerve in the Army. 


T& from the Deſign of this Book, 
which has been explained in the 
Preface, that he is not to expect to ſee 
under this Title the Detail of the ſe- 
veral Matters which might be com- 
prehended in a particular Treatiſe of 


Ag 6 E Reader may eaſily judge 
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the Forces neceſſary in a Kingdom ; 
for this Deſign might extend to the 
Rules of Fortification, and of attack- 
ing and defending ſtrong Towns, to the 
Rules for the Exerciſe of Soldiers, to 
thoſe of the Marches of the Troops, 
of their Encampments, of their making 
Retreats, of an Order of Battle, of 
the Artillery, of Ships of War, and 
to other the like Matters. But this 
Detail, altho it be of a very important 
Conſequence, yet ſeeing it hath its par- 
ticular Rules which Experience and Uſe 
diverſify according to Times and Places, 
ought not to be mixed with the Rules 
which are to compoſe the Science of 
the Law, and that of the Publick Law, 
which is a part of the Law in general, 
and which hath its Principles in the 
Divine Law, and in the immutable 
Rules of natural Equity. So that we 
ſhall comprehend under this Title only 
the Rules which have this Character, 
and ſome of which have been taken 
from the Body of the Roman Law. 
And theſe are reduced to the Rules of 
Juſtice, which may dire& the right Uſe 
of the Forces of a State, whether it be 
for maintaining within the Kingdom 
Order, Peace, and Tranquillity, by ſup- 
porting Juſtice, or 21 it a- 
gainſt the Attempts of Enemies from 
without. And theſe ſorts of Rules 
ſhall be the Subject · matter of two Sec- 
tions, The firſt ſhall be of the Uſe of 
Forces within the Kingdom ; and the 
ſecond of the Uſe of Forces without 
the Kingdom, and of the Military Go- 
vernment, which regulates the Duties 
of the Officers of War and of the 
Soldiers. 


1 


Of the Uſe of Forces within 4 
ing dom. 


The CONTENTS. 
1. The Uſe of Forces for the Support of 


Juſtice. 
2. The Force of Juſtice ought to reign in 
all Caſes. 
3. The Power reſides in the Perſon of the 
Sovereign. 
4. It is communicated from him to the 
ce. 
5. The Uſe of the Pouer of the Sovereign 
2 the Benefit of every particular Per- 
on. 


6. U 


Sa 


vereign 


& It i 
eemmuni. 


Of the Uſe of Forces, 


6. Uſe of the Power for puniſhing Crimes. 

7. The Forces. ought to be proportioned to 
the Uſe of the Government. 

8. The Duty f thoſe who ſhare in the Au- 
n 


1. The EE ING Forces are neceſſary for 
uſe of the Support of Juſtice againſt thoſe 
Forces for Who do not voluntarily ſabmit them- 
the 5%Y- ſelves to it, they are of uſe in all Caſes 
port of A. "Os 1 
Juſice, Where the Adminiſtration of Juſtice is 
neceſſary, and where it may meet with 

any Obſtacle a. | 
a For Power is given yon of the Lord, and So- 

vereignty from the Higheſt; Wild: of Sol. 6. 3. 

nns. 
2. The This Uſe of Forces within a King- 
Force of dom for ſupporting Juſtice therein, ex- 
. tends in general to every thing which 
im hath relation to the publick Order and 
in all the common Good, as alſo to the Ad- 
Caſes miniſtration of Juſtice between the 
Subjects. Thus, the ſaid Forces are 
communicated from the Sovereign to 
the whole Body of which he is the 
Head, and he diſpenſes them to all the 
Uſes of the Body and of the Members. 
So that as it is the Force of Juſtice 
which ought. to animate this Body 
and theſe 3 and which is as 
it were the Life of the Body; ſo it 
ought to be felt in all the Members 
thereof, in the ſame manner as the Life 
of the Soul makes it ſelf to be felt in 
what it animates b. bv ns 
b This is a Conſequence of the preceding Article. 
III. 

2. The The firſt place in which the Force of 


Teuer re- the Authority of the Sovereign within 
ops F his Dominions reſides, and from whence 
of the 2 it ought to diffuſe it ſelf throughout the 
whole Body, is his own Perſon, which 
ought to be environed with all the 
Marks and all the Pomp of Authority, 
in ſuch a manner, that as it is in him 
that the Miniſtry of the whole Diſ- 
penſation of Juſtice hath its Origin, ſo 
the Force of Juſtice may derive its 
Origin from him likewiſe, that ſo the 
good Uſe which the Wiſdom of the 
Prince ought to make of this Power, 


may be the Foundation: of the publick 


Quiet c. 


c See the Paſſage cited on the firſt Artie, 
A wiſe King is the upholding of the People. Wild, 
of Sol. 6. 25. 


Vereign, 


| IV. 
4. It is 4 | : 4 5 sf 
«mmuni. It is in order to attain this Uſe of the 


Power of the Sovereign that he exerciſes cated from 
the principal Functions thereof himſelf, 2” ö the 


— 
—— - 


and commits the others which, he can- * 
not or ought not to exerciſe in Perſon to 

thoſe whom he raiſes to this Miniſtry, 
whether it be in the quality of Officers 

of the Crown, Governors of Provinces, 1 
or Magiſtrates, and all others to whom 7 
he communicates a Share of the Au- 9 
thority, whether it be for the Admini- 
ſtration of Juſtice, for the Civil Go- 
vernment, or for the whole Detail of 
the Functions which the publick Good 
doth demand. Thus, this Power ought 
to be conſidered in the hands of the 
ſaid Officers and other Miniſters, as 6 
being the Power of the Prince, Which 1 
he holds of God d. | 


by 
2 1 
— — ot 
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d Submit your ſelves to every Ordinance of Man = 
for the Lord's ſake, whether it be the King as Su- | 
preme, or unto Governors, as unto them that are | 
ſent by him. 1 Pet. 2, 13, 


. 

This Power of the Sovereign, and 5,“ 
the Functions thereof, which he com- Ye of = 
mits to his Miniſters, ought to have this 2% 3 
effect, to make Peace to reign among reign for 
his Subjects by means of the Reign of %e Beneft 
Juſtice, which may contain them all 57 
in that Order which produces the ſaid Pb. e 
Peace, by making every one of them to 
dread the Power of Juſtice if they rebel 
againſt it, and aſſuring them of its Pro- 
tection if they are faithful, and obedi- 
ent. For which reaſon it is that every 
particular Perſon who contains himſelf 
within the bounds of his Duty, ought 
to have the ſame uſe of this Power as 
it he himſelf had the Diſpenſation of 
it, provided that he has Juſtice on his 
ſide. And it is in this uſe of the Power, 
ſo as to make every particular Perſon 
ſenſible of their having the Protection 
thereof, that the publick Tranquillity 
doth conſiſt e. | 


e For every Man ſat under his Vine, and his 
Fig-Tree, and there was none to fray them, 
1 Maccab. 14. 12. | 

He ſtrengthned all thoſe of his People that were 
brought low, 1 Maccab. 14. 12. 


XI. 
Seeing the Uſe of the Forces neceſ- 2. Uſe of | 
ſary in a Kingdom for the Support of #he Power ” 
Juſtice, cannot have always, and in all /” puniſh- 14 
Caſes, its effect ſo as to ſtop the Torrent 9 "I 
of Iniquity which carries along with 4 
it ſo many Injuſtices, which no Vigi- 
lancy of the Sovereign, nor of his Mi- 
niſters, is able to prevent, and that of- 
ten thoſe very Perſons to whom he in- 


truſts the ſaid Power, make uſe of it 
againſt 
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againſt Juſtice itſelf; it is therefore a 
_onſequence of the 2 1 of the 
ſaid Power, that when the Peace and 
Order Which uſtice ought to ſupport is 
diſturbed, Juſtice may make the Weight 
of ĩts Forces to be felt by thoſe who 
were not reſtrained by Fear. Thus 
the Diſorder which hath "troubled the 
Peace is redreſſed by Puniſhment and 
Correction, whether it be by inflicting 
them on the particular Perſons who have 
been difobedient to the Authority of 

uſtice in order to reduce them to a 

bjection to it, or by taking Ven- 
geance of thoſe Miniſters, by means of 
the natural Uſe of Authority, for the 
criminal Abuſe which they have made 
thereof . 8 

f But if thou do that which is evil, be afraid; 
for ht beareth not the Sword in vain: for he is the 
Miniſter of God, a Revenger to execute Wrath up- 


o 


on him that doth Evil, Rom. 13. 4. 
For the Puniſhment of evil Doers, 1 Pet, 2. 14. 


VII. 


7. The It follows from all theſe Truths, that 
Forres , the Uſe of Forces, as to what concerns 
2 the internal State of a N de- 
tioned to mands that they ſhould be ſuch as to 
#he Uſe of ſuffice for giving Authority to the Go- 
he G. yernment, imprinting on the Minds of 
ernment. All the Subjects Reſpett andObedience to 
the Sovereign, andto thoſe who exerciſe 
his Authority, for giving to the Good 
an Aſſurance of the Protection of Juf- 
tice, and for terrifying the Wicked with 
the Fear of Puniſhmenr g. | 
| are not a Terror to good Works, but 
to au Se wy thou F in not b at of the 
power? Do that which is good, and thou ſhalt 
have Praiſe of the ſame : For het the Minifter of 

God to thee for Good. Rom. 13. 3, 4. 


VIII. 


. 


8. The All thefe ſeveral Uſes of Authority 


Duty of in a Kingdom demand the Application 
thoſe who of the Sovereign, and Fidelity in his 
2 Miniſters in all the Functions commit- 

. ted to them, for diſpenſing the ſame 
according as there is occaſion. And 
this Fidelity is one of the Duties of 
thoſe Miniſters, which ſhall be explain- 
ed in its proper place h. | 

h See the fourth Title of the ſecond Book. 


bi 
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Of the Uſe of Forces without the 
| Kingdom, of Military Diſcipline, 
and of the Duties of thoſe u 
Serve in the Army, 


1. The Uſe of Forces without the Keng- 


dom. 1 
2. In uat theſe Nrces do conſſt. 
3. Different Uſes of the Forces according to 

- * Occafions. Cook 
4. Neceſſity of Military Diſcipline. 
5. The 75 Rule of Military Diſcipline, 
Obedience to the Head. n 
6. Diſobedjence is puniſhed, altho it have a 
good Succeſs. ITY 
7. dat; parts of the CondutF of the Ge- 
8. The firſt Part of this Conduct, Vigi- 

lance in carrying on his own Undertakings, 

and in preventing thoſe of the Enemy. 
9. The 7 Part of the General's Con- 
duct, is to be careful to have his Troops 


in good Order. 

10. Third Part of the General's Conduct, 

_ Vigilance in providing all the Neceſſaries 
for the War. 11 

11. The Duties of ſubaltern Officers. 

12. The Duty of Soldiers. © 

13. Crimes and Offences of the Soldiers. 

14. Time of Service. 

15. Three ſorts of Diſcharges. 

16. Other arbitrary Regulations for the Mi- 
litary Diſcipline. 

17. Officers and Soldigrs ought to abſtain 
from all manner of Violence and Extor- 
tion. 


I. 


HE Uſe of Ferees as to what 1. Thi 
concerns the external State of a 2% 
Kingdom, conſiſts in defending it a- bag Li 
gainſt the Attempts of Strangers, by don. 
preventing them before they are fully 
ripe, and by reſiſting thoſe which could 
not be foreſeen before they were put in 
execution a. 
a See the ſicond Article ef the ſecodd Section 
of the ſecond Title. 


II. 


This Occaſion for Forces to prevent 2. 1» us 
the Enterprizes of Strangers, or to put a ½ ir 
ſtop to them, obliges thoſe who have the i. 1 
7 Government in their hands to“ 


pro- 


3. Difſe- 
rent Uſes 
of the 
Forces ac- 
cording to 
the diffe- 
rent Occa* 
ſons, 


Forces in open War * to depend. 


Of the Uſe of Forces, &c. Tit. 4; Sed. 2. 


provide for the Safety of the Kingdom, 
not only by having ſtrong Places on the 
Frontiers well gariſoned, but alſo by a 
Facility of aſſembling Troops readily on 
any emergent Occaſion, or even by ha- 
ving them alwaysin a readineſs, if there 
be reaſon for uſing ſuch Precaution : 
Which ought to depend on the Prudence 
of the ſupreme Governours, who ſhould 
take ſuch wiſe and-prudent Meaſures as 
not toalarm their Neighbours, and ob- 
lige them to takeup Arms, which might 
draw on Wars; and who likewiſe ought 
not to neglect to prevent the Enterprizes 
which ſeem to threaten the Kingdom, 
and might ſurprize it, if not timely pre- 
vented b. 

6 And he (Jehoſaphat) placed Forces in all the 


fenced Cities of Judah, and ſer Gariſons in the Land 
of Judah, and in the Cities of Ephraim. 2 Chron. 


17. 2. 
And TJehoſaphat waxed great exceedingly, and 


he built in Judah Caſtles and Cities in ſtore. 
And he had much Buſineſs in the Cities of Ju- 
dah z and the Men of War, mighty Men of Va- 
lour, were in Jeruſalem. And theſe are the 
numbers of them according to the Houſe of their 
Fathers; of Judah, the Captains of thouſands, 
Adnah the chief, and with him mighty Men of Va- 
lour, three hundred thouſand, &c. 2 Chron. 17. 
12, 13, 14. 

And there was ſore War againſt the Philiſtines 
all the Days of Saul; and when Saul ſaw any 
ſtrong Man, or any valiant Man, he took him unto 
him, 1 Sam. 14. 52. 


III. 


It is alſo on the ſame Prudence of the 
ſupreme Governours that the uſe of the 


For according to the Cauſes of the 
Wars, the Acts of Hoſtility committed 
by the Enemies, the Violences, the In- 
humanities which they are guilty of, 
and the other Manners in which they 
on their part uſe their Forces, a Nation 
may uſe different ways of defending 
themſelves, or attacking their Enemies 
with more or leſs Moderation. Thus 
when a Town is beſieged, the Be- 
ſiegers do not begin with violent At- 
tacks and an Aſſault upon the Place; 
but they firſt ſummon the Governour of 
the Town to ſurrender it, and if he re- 
fuſes, then they go on with their At- 
tacks; and if they come to capitulate, 
the Conditions are made eaſier or har- 
der, according as the Condition in 
which the beſieged are, and their Con- 
duct may oblige the Beſiegers to treat 
them c. | 

c When thou comeſt nigh unto a City to fight 
againſt it, then proclaim Peace unto it, And it 
ſhall be, if it make thee Anſwer of Peace, and 
open unto thee, then it ſhall be that all the People 
that is found therein, ſhall be Tributaries unto 


Vor. II. 


thee, and they ſhall ſerve thee, And if it will 
make no Peace with thee, but will make War a- 
gainſt thee, then thou ſhalt beſiege it. And when 
the Lord thy God kath delivered it into thy hands, 
thou ſhalt ſmite every Male thereof with the Edge 
of the Sword, Deut. 20. 10, 11, 12, 13» 


IV. 


329 


Since the Uſe of Forces is not only 4. Neceſs- 


heceſlary in time of War, but may be 
ſo alſo in time of Peace, whether it be 
for Gariſons, or for other Troops that 
may be neceſſary for other Services, Mi- 
litary Diſcipline is alſo neceſſary in both 
thoſe times. And this Diſcipline con- 
ſiſts firſt of all in ſome general Rules 
that are common at all Times and Sea- 
ſons, and relate to the Duties of Sol- 
diers and Officers; and ſecondly in par- 
ticular Regulations which are diverſified 
according to the Times, the Places, and 
the Occaſions. We ſhall explain theſe 
general and common Rules in the Ar- 
ticles which follow ; and as to the par- 
ticular Regulations, it would neither 
be poſſible nor of any ſervice to make a 
Collection of them in this Place, ſeeing 
thoſe which have been made hitherto 
relating to this Matter, are to be found 
in the Ordinances, in the Edi&s, and 
in the ſeveral Regulations which have 
been touching this Matter d. 

d See the following Articles, 

By the Law of England the Exerciſe of Martial 
Law, or Military Diſcipline, is not permitted with- 
in his Majeſty's Dominions in time of Peace, when 
the King's Courts are open for all Perſons to re- 
ceive Juſtice, — to the Laws of the Land. 
But it having been judged neceſſary of late Years, 
that a certain number of Troops ſhould be kept on 
foot even in time of Peace, for the Guard of his 
Majeſty's Royal Perſon, and for the np f the 
Kingdom, the Exerciſe of Military Diſcipline, for 
the — Government of the 2 25 has 
been from time to time permitted by expreſs Acts 
of Parliament, under certain Reſtritiotis and Li- 
mitations, particularly ſpecified in the ſaid Acts. 
See Stat. 3. Car. I. cap. 1. and 12 Anne, An Act 
for the better regulating the Forces to be continued 
in her Majeſty's Serivce; as allo the ſubſequent Acts 
of Parliament for the Puniſhment of Mutiny and 
Deſertion. See the Lord Chief Juſtice Hale's Hil- 


tory. of the Common Law of England, chap. 2. 


38, 39. | 
MES is this Difference to be obſerved with re- 


ſpe to the Exerciſe of Martial Law in England, 
that altho it is not permitted in the Land Forces in 
time of Peace, except by the expreſs Conſent of 
Parliament, which is renewed from time to time; 
yet the ſame is allowed to be exerciſed over the 
Naval Forces on board the Fleet in time of Peace 
as well as War. And there are for that purpoſe 
ſtanding Articles and Orders, ratified by the Par- 
liament, for the regulating and better Government 
of his Majeſty's Navy, Ships of War, and Forces 
by Sea. See 13 Car. 2. cap. 9. In the twelfth Yeac 
of the Reign of the late Queen Anne, ſome Doubts 
having ariſen at the Board of Admiralty touching the 
Conſtruction of the ſaid Act of Parliament of 


13 Car. Il. cap. 9. whether the ſame was to be 
put in execution in _ of Peace as well as Ta, 
| 


ty of Mili- 
tary D- 
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he late Queen did, upon Application to her by the 
Lords Cones af dle Adiraley, direct the 
Judges to conſult and pie their Opinion upon the ſaid 
Act. And accordingly the Judges of the Common 
Law, and ſome ors of the Civil Law, having 
met together on December 22. 1713, in Obedience 
to her Majeſty's Command, and having taken the 
ſaid Matter into conſideration, they agreed in the 
following Opinion z That the Act of Parliament 
© made in the thirteenth Year of King Charles II. 
c entitled, An Act for eftabliſhing Articles and Or- 
© ders for the regulating and better Government of 
© bis Navy, Ships of War, and Forces by Sea, 
« was made for the Regulation and better Govern- 
© ment of the Fleet at all times, as well in Peace as 
© War; and that Mutiny, or any other of the Of- 
© fences therein ſpecified, committed by any Per- 
© ſon or Perſons in actual Service and Pay in her 
< Majeſty's Fleet, or Ships of War, at the time of 
© ſuch Offence, may be puniſhed in a Court-Martial 
© according to the Direction of that Act, in time 
© either of Peace or War, provided ſuch Offence be 
© done upon the main Sea, or in any Ships or Vel- 
© ſels being and hovering in the main Stream of 
© oreat Rivers, only beneath the Bridges of thoſe 
. Rivers neareſt to the Sea, where the Admiralty had 
© before that Act Juriſdiction, in caſe of Murder and 
© Mayhem.” Which Opinion they reported to her 
Majeſty. * 

V. 


3. The frſ®s he firſt of all the Rules of Milita- 


0 
Military 
Diſcipline, 
Obedience 
to the 
Head. 


6. Diſob e 2 


dience is 
puniſhed 
altho is 
have a 
good Suce 


ceſs, 


ry Diſcipline, and which is common to 
Officers and Soldiers, is the Duty of 
Obedience to the Orders which they 
are to execute. Thus the General of 
an Army owes this Obedience to the 
Orders of the Sovereign, and the other 
Officers owe it to the General, and to 
other their ſuperior Officers, and the 
Soldiers owe it to all thoſe who have a 
Right to command them. For without 
this Obedience the Uſe of Forces would 
be ineffectual ; ſince inſtead of bein 
united in carrying on that only End 
ropoſed by the Sovereign, they would 
* divided into the different Views of 
thoſe who by their Diſobedience would 
turn them to other Uſes e. Thus the 
Diſobedience both of Soldiers and Of- 
ficers is juſtly repreſſed by the Puniſh- 
ments which the particular Regulations 
may have eſtabliſhed, and even by 
Death itſelf, if the Conſequence de- 
mands that Severity 7. 
ce Ses the ſecond Seftion of the firſt Title, 


VI. 


The Conſequence of Obedience in 
Military Government is ſuch, that e- 
ven Succeſs itſelf, let it be ever ſo 
great, cannot juſtify Diſobedience, nor 
be an Excuſe for it. But altho he who 
diſobeys may have taken in effe& a bet- 
ter Courſe, or may have avoided or 
prevented Inconventences which would 
have _—_ upon his obeying his Or- 
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ders, or that he may have obtained 
Advantages which could not have been 
hoped for except from the Courſe which 
he has followed, his Diſobedience does 
nevertheleſs deſerve the Puniſhment that 
= be due to it, and even the Loſs of 
Life, according to the Quality of the 
Fact, and the Circumſtances. For all 
the Good which the Succeſs of an A& 
of Diſobedience would cauſe, would 
not be able to counterballance the infi- 
nite Evils which would follow upon the 
Impunity of this overthrowing of all 
Order and Diſcipline. And the Liber- 
N which all thoſe who ſhould flatter 
themſelves with obtaining much grea- 
ter hy from their own private 
Views and Deſigns might imagine they 
had to diſobey, would put all into Con- 
fuſion, and into ſuch a Diſorder as 
would ruin all Military Government, 
and would deſtroy that Union in which 
conſiſts the Uſe of Forces. 


g In bello qui rem a duce prohibitam fecit, aut 
mandata non feryavit, capite punitur, etiamſi res 
bene geſſerit. 1.3.$. 15. V. de re milit. 

Te ſhall not do after all the things that we do 
here this Day, every Man whatſoever is right in 
his own Eyes, Deuter. 12. 8. 


VII. 


We may ſet down as a ſecond Rule of 7. Tir: 
pry rg Diſcipline, the Watchfulneſs _ * 
of the General about every thing that . 
may be neceſſary for the Execution of General. 
the Orders of the Sovereign, in relation 
to the War he has entruſted him with 
the Management of. And this con- 
tains three different Parts of his Con- 
duct, which comprehend the whole de- 
tail thereof, and on which depends the 
good Uſe of the Forces that are in his 
hands h, as will appear by the Articles 
which follow. 


þ See the Articles whith follow. 


VIII. 


The firſt Part of the Conduct of the 8. Ti-#/ 
General, is Vigilance in diſcovering P 
the Deſigns of the Enemy, in forming N 
his own Deſigns as Occafion may offer, jc: is 
and in concealing them until the Exe- carryin; 
cution thereof require that he make 9 #1 
known either his Deſigns, or that which = 5 
may be neceſſary to be done in order to — 
attain them, without letting them be 7% % % SE 
diſcovered by the Motions which are E: Condy 
made for the more effectual Accompliſh- ”? robe ce 
ment of them. And this Vigilance 
implies the Care of obſerving and 
watching the Countenance, the Mo- 
tions, and the Proceedings: of the Ene- 

& ks my, 


9. Th 
ng 7 


of th 


9. The ſe- 


the Uſe of Forces, x. Tit. 4. Sect. 2. 


my, and of ſending out DetachmentsFto 
view their Situation, their Number, 
their Force; the uſe of good Spies for 
the Diſcoveries that may be made by 
their means, and the other Ways of 
rying into the Deſigns and Underta- 
— of the Enemy, if there be ground 
to fear any, that proper Means may 
rovided for preventing them, or re- 
ting them; Application in concert- 
ting his Deſigns in à manner propor- 
tionable to the Number and Condition 
of his Forces, and to the Advantages 
which he may hope to obtain over thoſe 
of the Enemy, whether it be in giving 
of Battle, or forming a Siege or other 
Undertaking, the General determining 
himfelf in thefe Matters, after mature 
Deliberation thereupon with his Coun- 
cil, and purſuant to the Orders of the 
Prince; Moderation in good Succeſs, 
and an Intention to improve the Ad- 
vantages of Victory, and to prevent 
any Slackneſs or Remiſſneſs of Diſci- 
line that may be apt to creep in after 
ome Advantage has been gained over 
the Enemy; a Firmneſs and Steddineſs 
which in bad Events may preſerve a 
Preſence of Mind for diminiſhing the 
Loſſes, or 2 them, for re- eſta- 
bliſhing that which may be preſerved, 
for rallying the Troops, and [inſpiring 
them with freſh rea, nk for conduct- 
ing a Retreat without Trouble, without 
Emotion, and with all the Order that is 
poſſible ; and in a word, for acting on 
all Occaſions whatſoever with that 
Prudence and * which may an- 
ſwer the preſent Wants, and may in- 
ſpire both into Officers and Soldiers a 
Zeal to acquit themſelves on their parts 
of all their Duties z. 


5 He that ruleth, with Diligence. Rom. 12. 8. 

Alcho this Text does not particularly reſpect the 
Duties of thoſe who have the Command of Ar- 
mies; yet theſe Duties are comprehended under 
this Precept, ſince in general whoever is entruſted 
with a Government, with a Command, or other 
Publick Miniſtry, is obliged ro be diligent and care- 
ful in the diſcharge of his Functions. 


IX. 
The ſecond Part of the General's 


ſion ; an Application to know perſo- 
nally as much as he can the ſeveral Re- 
giments he commands, the Condit ion 
of every Regiment, if the Number of 
the Officers and Soldiers be entire, in 
order to have it as compleat as may be; 
the Care to examine if all the Soldiers 
have their Arms in good Condition, 
and to puniſh thoſe who are faulty there- 
in ; an Enquiry into the Characters 
of the Officers, and of thoſe who are 
diſtinguiſhable by their Birth, their 
Services, their Conduct, their Valour, 
Experience; a Diſtinction of the Regi- 


ments, of the Companies, and of the 


other Bodies, according as they are 
{ſtronger or weaker, more or leſs inur'd 
to War, that they may regulate by a! 
theſe Views the Choice cither of the 
Regiments or of the Perſons who ſhail 
be moſt proper for the different Expedi- 
tions; an Exactneſs to keep the Soldiers 
within _ Camp, or in their Poſts, 
to review the Troops, to keep the Sol- 
diers and Officers 1 their Bua and 
to make them do their Exerciſes; the 
viſiting of the Guards and Centinels; 
che keeping of the Keys which ought 
to be in his Cuſtody n; a exterity to 
make himſelf be beloved and feared 
both by the Officers and Soldiers, and 
in giving his Orders to join a Mildneſs 
with the Authority of the Command, 


and to apply the ſeveral Temperaments 


that may be neceſſary according to the 
Quality of the Orders, and that of tlie 
Perſons to whom he commits the Exe- 
cution of them; Prudence in not ex- 
poſing the Army, or a Part of it, or e- 
ven ſingle Soldiers, to Danger without 
great Neceſſity; a Care to ſee that 
Juſtice be adminiſter'd, and Diſci- 
pline obſerved throughout the Army ; 
a prudent Severity in puniſhing the 


I Officium regentis exercitum, non tantum in 
danda, fed etiam in obſervanda diſciplina conſiſtit. 
Paternus quoque ſcripſit, debere eum qui ſe memi- 
nerit armato præ eſſe, parciſſime commeatum dare; 
equum militarem extra provinciam duci non per- 
mittere; ad opus privatum, piſcatum, venatum, 
militem non mittere. Nam in diſciplina Auguſti 
ita cavetur. Et ſi ſcio, ſabrilibus operibus exerceri 
milites, non eſſe alienum: vereor tamen, fi quic- 

uam permiſero quod in uſum meum aut tuum 
2 ne modus in ea re non adhibeatur, qui mihi 
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cond part Conduct relates to the good Order and 


1 f ſit tolerandus, J. 12, F. de re milit. 
f the Ge- the good Condition of all the Troops 


m Arma non fine flagitio amiituntur. J. 2 S. ut. 


nerals 4 \ d hi de capt. & poſt, lim, rev 

. which may happen to be under his J. de capt. & poſh, lim, rev, 
Conduct, ts * 18 Mil i in bello arma iſi el ali 1 
a 0 m p end 8 4 n X. ES qui in O ſ amint * enavit 


/ul io have adtneſs in obſerving punctually himſelf, 


z Officium tribunorum eſt, vel eorum qui ex- 


#15 Troops and cauſing others to obſerve the Regu- ercitui præſunt, milites in caſtris continere, ad exer- 
Pa lations already made, and in making citationem producere, claves portarum ſuſcipere, vi- 
7. 


gilias interdum circumĩre. l. 12. 5. 2. de re milit. 


new ones according as there is occa- a 
| | Uu Crimes 


Vor. II. 
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Crimes of the Sold iers, ſuch as thoſe 
whe abandon their Poſts, Deſerters 
who may be differently puniſhed ac- 
cording to the quality of the Deſertion 
and the Circumſtanceso; thoſe who re- 
fiſt him, and violate the ReſpeR due to 
his Perſon p; thoſe who tranſgreſs the 
general Rules, or the particular Orders 
which concerned them : An Applica- 
tion to repreſs the Extortions and Vio- 
lences which Officers or Soldiers may be 


guilty of towards other Perſons 7; and to 


prevent and pacify all Quarrels and Tu- 
mults among them, and eſpecially thoſe 
which may * likely to cauſe a Sedition 
in the Army s: An Eaſineſs of Acceſs 
for receiving Complaints, and doing 
gs upon them: A Care of the 

ick and Wounded x : Prudence in diſ- 
cerning, and likewiſe in recompenſing 
as much as is poſſible ſignal Services that 


0 Non omnes deſertores ſimiliter puniendi ſunt : 


| ſed habetur & ordinis & ſtipendiorum ratio, gradns 


militiæ, vel loci muneris deſerti, & ante actæ vitæ, 
ſed & numerus, ſi ſolus, vel cum altero, vel cum 
pluribus deſeruit, aliudve quod crimen deſertioni ad- 


junxerit. Item temporis quo in deſertione fuerit, 
 & eorum qua poſtea geſta fuerint. Sed & i fuerit 


ultro reverſus non cum neceſſitudine, non erit ejuſ- 


dem ſortis. Qui in pace deſeruit eques gradu pel- 


lendus eſt, pedes militiam mutat: in bello idem ad- 
miſſum capite puniendum eſt. J. 5. D. J. S. 1. 
H de re milit. "I 

Si præſidis, vel cujuſvis. præpoſiti ab excubatione 
quis deſiſtat, peccatum deſertionis ſubibit. J. 3. 
S. 6. eod. | 
Qui excubias palatii deſeruerit, capite punitur. 
J. 10. ed. L 

p Qui manus intulit præpoſito, capite puniendus 
eſt, Augetur autem petulantiæ crimen dignitate præ- 
poſiti. Contumacia omnis adverſus ducem, vel 
præſidem, militis capite punienda eſt, 1.6, 5. 1, 
& 2. H de re milit. 

Irreverens miles non tantum a tribuno, vel cen- 
turione, ſed etiam a principali coercendus eſt, Nam 
eum, qui centurion! caſtigare ſe volenti reſtiterit, 


veteres notaverunt, Si vitem tenuit, militiam mu- 


tat; ſi ex induſtria fregit, vel manum centurioni 
intulit, capite punitur. J. 13. S. 4. eod. 

q Delicta fecundum ſuæ auctoritatis modum caſ- 
tigare. J. 12. 5. 2. eod. | 

r Decem libracum auri mulcta ferietur quiſquis 
adminiſtrator, rogator, apparitorye ullus militans 
ſcilicet, vel iter agens, ullo in loco aliquid ab hoſ- 
pite poſtulaverit. J. 5. C. de metat. ex epidem. 

Nequis comitum vel tribunorum, aut præpoſito- 
rum, aut militum nomine, ſalgami gratia culcitras, 
lignum, oleum a ſuis extorqueat hoſpitibus, ſed nec 
volentibus hoſpitibus, in prædictis ſpeciebus aliquid 
auferat: ſed ſint provinciales noſtri ab hac præbi- 
tione ſecuri ; comitibus, tribunis, vel certe præpoſitis 
militibuſque gravi vexationi ſubjacentibus. J. un. C. 
de ſalgamo hoſp. n. p. | 

s Si quis commilitonem vulneravit, fi quidem la- 
pide militia rejicitur ; fi gladio, capitale admittit. 
J. 6. S. 6. f. de re milit. 

Qui ſeditionem atrocem militum concitavit, ca- 
pite punitur. J. 3. S. 19. eod. 

8 Querelas commilitonum audire. J. 12. S. 2, 
esd. | 

# Valetudinarios inſpicere. D. JI. 12. in fine. 


See the Law quoted on the following Article, 
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for putting and keeping the Troops in 
a good Condition, and holding them 


deſerve it: And laſtly, a Vigilance a- 
bout every thing that may be neceſſary 


ina Readineſs for all the Services which 
his ſeveral Orders may require. l 


X. 


The third part of this Conduct of 10. 75774 
oe General takes in all the reſt of his we = 
unions, which conſiſt in joining to 7 
the good Condition and V the _— —— 
Diſpoſition of the Troops, the Art of in provi- 
polting them advantageouſly, of pro- 4%g «!! 
viding Subſiſtence for them, of adding “ N 
to the Force of the Men all the other /1 pkg 
neceſlary Helps, ſuch as Artillery, and 
all the Inſtruments and Materials that 
the Quality of the War by Land or by 
Sea, and the different Expeditions may 
demand, Whether it be for defending 
themſelves, or attacking the Enemy, or 
for forming a Siege, or executing all 
manner of Enterprizes or Orders. And 
this implies a Care to chuſe an advan- 
tageous Ground for a Camp, to fortify 
it, to defend the Avenues thereof, to 
place Guards and Centries, to order 
etachments, to ſee that the Army be 


ſupplied with Proviſions, and that there 


be ſufficient Convoys to guard the ſame, 


to be well informed of the Quantity 
and Quality of the Grain, and of 
the Ammunition Bread, and of their 
Weight, and of every thing that ought 
to be furniſhed for the Subſiſtence of 
the Troops, and of Forage for the 
Horſes: To provide every thing that 
may be neceſſary for the Undertakings, 
ſuch as to facilitate the Paſſages over 
Rivers, and thro difficult Ways: To 
cauſe the Officers who are placed O- 
verſeers over all theſe different Func- 
tions to bring him in an Account of 
the Condition of that which belongs to 
their Miniſtry ; and to inform himſelf 
of all the Particulars as minutely as he 
can, or to recommend the Care of what 
he cannot viſit himſelf to Perſons in 
whom he may confide: And in a word, 
to ſtudy and procure every thing that 
may ſtrengthen and augment the F orces, 
and contribute to the good Uſe that 
ought to be made of them. 


x Frumentationibus commilitonum intereſſe, 
frumentum probare, menſorum fraudem coercere. 
J. 12. S. 1,e7 2. ff. de re milit. 

It is by the good Uſe of theſe Regulations that the 
Troops can ſubſiſt in the natural Condition in which 
they ought to be. 

See the Texts cited in the preceding Article ; 
and the Ordinances of Henry the Third at Blois, 
Art. 315. and at Fountainbleau in 1553, Art. 8, 


and 28. Of Lewis the Thirteenth at Paris in 


1633. 
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12. The 
Duty of 
Soldiers. 


Of the Uſe of Forces, 


1633. Of Lewis the Fourteenth at Compeigne in 
1655. | 

Joſhua aroſe, and all the People of War, to go up 
againfl Ai: And Joſhua choſe out thirty thouſand 
mighty Men of Valour, and ſent them away by 


Night. And he commanded them, ſaying, Behold, 
ye ſhall lie in wait againſt the City, even behind 
the City; go not very far from the City, but be 
ye all ready: And 1, and all the People that are 
with me, will approach unto the City; and it ſhall 
come to paſs, when they come out againſt us, as at 
the firſt, that we will flee before them, &c. Joſh. 8. 


3, +» 5+ 
XI. 


The Rules of Military Diſcipline 
which relate to other Officers beſides 
the General, and who ſerve under him, 
are reduced to thoſe of the Conduct of 
the General himſelf, according as they 
are applicable to the Subaltern Officers, 
in proportion to their Functions, and to 


a {tri& and faithful Obſervance of the 


Regulations. of their Charges, and of 
the particular Orders which concern 
every one in his proper polt y. 

y See the preceding Articles. 


XII. 


As for the Soldiers in particular, the 
Military Diſcipline obliges them to ap- 
ply themſelves to the Service which they 
are bound to by their Engagement. 


This comprehends the Reſpe& and O- 


bedience which they owe their Offi- 
cersz; as alſo an Affection for their 
Perſons on all Occaſions where it may 
be in their power to do them any Ser- 
vice, and eſpecially to aſſiſt them when 
they ſee them in danger a; Fidelity in 
every thing that may require an exact 
and ready Execution of their Orders, 
whether it be for a March, for a Re- 
treat, for an Encampment, for a Siege, 
for an Attack, for a Battle, for being 
laced in a Guard, or as a Sentinel, or 
or any other Function of the Service; 
which they ought to perform with the 
greateſt Chearfulneſs, with all poſſible 
Care, and without Delay &; that they 
ſhould be careful of their Arms, their 
Clothes, their Horſes, for thoſe who 
are obliged to have Horſes c; that they 

See the third Article. 

a Qui præpoſitum ſuum protegere noluerunt, 
vel deſeruerunt, occiſo eo, capite puniuntur. J. 3. 
S. ult. F. de re milit. 

Qui præpoſitum ſuum non protexit, cum poſſet, 
in pari cauſa factori habendus eſt. Si reſiſtere non 
potujt, parcendum ei. J. 6. 5. 8. eod, 

Omne delictum eſt militis quod aliter quam 
diſciplina communis exigit, committitur; veluti 
ſegnitiæ crimen, vel contumaciæ, vel deſidiæ. 
J. 6. F. de re milit. 

c Arma non fine flagitio amittuntur. l. 2. 5. ult. 
de cap. & poſt. rev. 

Miles qui in bello arma amiſit, vel alienavit, 
capite punitur; humane militiam mutat. l. 3, S. 13. 
F de re milit. 


Sc. Tit. 4. Sed. 2. 

ſhould be aſſiduous in the Service, which 
they ought never to quit or interrupt 
without Leave, and then they ought 
ro return when the time of their Leave 
is expired, unleſs they have ſome juſt 
Excuſe 4; that they ſhould prefer their 
Functions in the Service to their own 
private Concerns, unleſs they are diſ- 
penſed with by their Officerse. And 
finally, an exact Obſervance of the Re- 
gulations and Orders which concern 
them in particular, even to the expo- 


ſing of their Lives, if the Occaſion 
ſhould require their doing ſo. 


d Si ad diem commeatus quis non veniat, perinde 
in eum ſtatuendum eſt, ac ſi emanſiſſet, vel deſe- 
ruiſſet, pro numero temporis; facta prius copia 
dicendi, num forte caſibus quibuſdam detentus fir 
propter quos venia dignus videatur, d. J. 3. S. 7. 

e Milites qui a republica armantur & aluntur, 
ſolis debent utilitatibus publicis occupari, nec agro- 
rum cultui, & cuſtodiæ animantium vel mercimo- 
niorum quæſtui: ſed propriæ muniis inſudare mili- 
tiæ. J. 15. C. de re milit. 

Militares viros, civiles curas arripere prohibemus: 
aut fi aliquam hujuſmodi ſollicitudinem forte ſuſce- 
perint, & militia ſtatim & privilegiis omnibus de- 
nudari decernimus, formidantibus his motum noſtræ 
ſerenitatis, qui temeritate ſaluberrimis ſtatutis ob- 
viam ire tentayerint. J. 16. eod, . 


XIII. 
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All theſe different Rules of the Mi- 13. Crime: 
litary Diſcipline for Soldiers are ſo very 2d Ofen. 


eflential, that every thing that is a Vio- 
lation of any one, even the leaſt of 
them, ought to be puniſhed with Pu- 
niſhments proportionable to the Crimes 
and Offences, according to the quality 
of the Facts and Circumſtances. Thus, 
a Soldier who goes over to the Service 
of the Enemy, if he is taken, is pu- 
niſhed with Death: Thus, a Deſerter 
in the time of War, is alſo puniſhed 
with Death, both becauſe of the Qua- 
lity of the Crime, and becauſe of the 
Conſequence g; and Deſertion in time 
of Peace, is puniſhed according to the 
Conſequence thereof: Thus, Deſertion 
from a particular Function, ſuch as the 
Guard of a Poſt, or the Station of a 
Sentinel, or others of the like nature, 
deſerves a Puniſhment ſuitable to the 
Circumſtances of the Fact, and the parti- 
cular Regulations which may have been 
provided againſt ſuch Offences y. Thus, 

every 


f Is qui ad hoſtem confugit, & rediit, torquebi- 
tur, ad beſtiaſque vel in furcam damnabitur ; quam- 
vis milites nihil eorum patiantur. Et is qui volens 
transfugere adprehenſus eſt, capite punitur. J. 3. 
S. 10, 4 11. F. de re milit. 

Qui in pace deſeruit eques gradu pellendus eſt: 
pedes militiam mutat. In bello idem admiſſum ca- 
pite puniendum eſt. J. 5, $. 1. F. de re milit. 

h Qui ſtationis munus reliquit, pluſquam eman- 
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Soldiers. 
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14. Time 
of Ser- 
vice. 


every thing that violates the reſpe& 
due to the Officers, whether it be by 
ſome Geſture, or ſome inſolent Lan- 
ge, of otherwiſe, and all Acts of 
iſobedience are ſo many Crimes a- 


gainſt the Military Diſcipline, which 


deſerve to be puniſhed in a manner pro- 
rtionable to the Diſobedience, the 
nſolence, and the Attempt i. Thus, 
Abſence without Leave, the delaying 
to return after the Time of Leave is 
expired, without juſt Cauſe, deſerve 
their particular Puniſhments /. And 
—_ Mutiny, Negligence, Care- 
leſneſs, the Loſs of their Arms, and 
the other Fanlts, Crimes, or Offences 
againſt the Laws of Military Diſcipline, 
are puniſhed with Puniſhments that are 
in uſe n; and a Soldier is puniſhed 
even for running away, on an Ocra- 
fion where his ſo doing may have given 
a bad Example to others, and where it 
was contrary to his Duty ». 


ſor eft, itaque pro modo delicti, aut caſtigatur, aut 
militiz dejicitur. l. 3. §. 5. cod. 

Si præſidis vel cujuſvis præpoſiti ab extubatione 

quis deſiſtat, peccatum defertionis fubibit. 4. J. 

i Irreverens miles non tamum a tribund vel centu- 
rione, ſed etiam a pringpali coercendus eſt. Nam 
eum qui centurioni caſtigare ſe volenti reſtiterit, 
veteres notaverunt. Si vitem tenuit, militiam mu- 
tat. Si ex induſtria fregit, vel manum centurioni 
intulit, capite punitur. J. 13. $. 4. cod. 

1 Qui commeatus ſpacium exceſſit, emanſoris vel 
deſettoris loco habendus eſt. Habetur tamen ratio 
dierum quibus tardius reyerfus eſt: item temporis 
navigationis, vel itineris: & ſi ſe probet valetudine 
impeditum, vel a latronibus detentum, ſimilive caſu 
moram paſſus, dum non tardius a loco profectum 
ſe probet, quam ut occurrere poſſet intra commea- 
tum, reſtituendus eſt, J. 14. eod. 

Si ad diem commeatus quis non veniat, perinde 
in eum ſtatuendum eſt, ac ſi emanſiſſet, vel deſe- 
ruiſſet, pro numero temporis facta prius copia do- 


cendi num forte quibuſdam caſibus detentus fit prop- 


ter quos venia dignus videatur. l. 3. H. 7. eod. 

m See the preceding Articles. 

n Qui in acie prior ſugam fecit, ſpectantibus mi- 
licibus, propter exemplum capite puniendus eſt. 
J. 6. S. 3. cod. 

Arma alienaſſe grave crimen eſt; & ea culpa de- 
ſertioni exzxquatur, utique ſi tota alienavit. Sed 
& ſi partem eorum, niſi quod intereſt, Nam fi 
tibiale, vel umerale alienavit, caſtigari verberibus 
debet. Si vero loricam, ſcutum, galeam, gla- 
dium, deſertori ſimilis eſt: Tironi in hoc crimine 
facilius parcetur. Armorumque cuſtodi plerumque 
ea culpa imputatur, fi arma militi commiſit non 


ſuo tempore. J. 14. 5. I. eod. 


According to the Roman Law the Crimes of 
Soldiers wore differently puniſhed, Pœnæ militum 
hujuſcemodi ſunt 5 caſtigatio, pecuniaria mulcta, 
munerum indictio, militiz mutatio, gradus dejectio, 
ignominioſa miſſio. Nam in metallum, aut in opus 
_ non dabuntur, nec torquentur. J. 3. H. 1. 
eod. 


XIV. 
The Engagements of Officers and 


Soldiers laſt during the Time that they 


The PUBLICK-LAW, Cc. | BooxT. 


ought to ſerve, and do not ceaſe but by 
a Diſcharge, either general, if the 
Troops ate broken or disbamded, or 

ler, and for ſome Cauſe o. 
Ste the following Article, 


XV, 


The particular Difekarges of Sot- 15. 1. 
diers are of three ſorts, coin to /* ; 


: 


three ſeveral Torts of Cauſes. For a 
Soldier may be diſcharged after the 
Time of Service for which he was en- 

ged is elapſed, or becauſe ſome In- 

rauty, or other Cauſe, may excuſe 
him from ſerving ; or by reaſon of ſome 
Crime, or ſome Offence, for which he 
may have deſerved to be broke, and to 
be expelled the Army p. 

þ Niſtonum generales cauſe ſunt tres: honeſta, 


cauſaria, ignominioſa. Hioneſta, eſt qua tempore 
militiæ impleto datur. Can ſaria, nd. quis vitio 
animi, vel corporis minus idoneus militie renuncia- 


tur. Ignominiaſa cauſa, eſt cum quis propter de- 


lictum ſacramento ſolyitur. J. 13. 5. 3. |. de re 
milit. | . 
There was a very great difference between theſe 
three ſorts of Diſcharges; for thoſe who had quit- 
ted the Service, miſſione honeſta, were capable of 
enjoying the Privileges of Veterans. | 
Si ſolemnibus ſtipendiis & boneſte fac 
ſolutus es, licet ſuper bujuſmodi re inſtrumenta (ut 
dicis) facta perdita ſint: tamen ſi alis evidentibus 
probationibus veritas oſtendi poteſt, veteranorum 
ivilegia etiam afurpare poſſe dubium non eſt. 
| 7x C. de fide inſtrum. 


XVII. 


Beſides theſe Rules of Military Diſ- 16. C 
cipline which have been juſt now ex- 4/77 


plained, there are other particular and 
arbitrary Regulations which are diffe- 


rent in divers Places, and which in the «ry D., 
{ame States are often varied according line. 


as Experience or other Cauſes may give 
occaſion for ſo doing. Thus we ſee the 
Orders for the Service often changed, 
as alſo thoſe for the Artillery, for Pro- 
viſions and Forage. And theſe ſorts of 
Regulations oblige thoſe whom they 
concern to obſerve them, and the Ofi- 
cers to look to the Execution thereof, 
according as the Orders of the Prince 
may have directed them 4. 


q There is in the Ordinances a great Number o 
Regmlations for the Military Diſcipline, and —4 
ſome of thoſe which have been explained in this 
Section. 

See the Ordinance of Henry the Third at Foun- 
tainbleau, in the Near 1553, Art. 8, and 28. at 
Blois, Art. 108. at Villiers. Coſtereſts in 1570. 
Art. x, That of Charles the Ninth at Paris in 
1533, Art. 22 Of Charles the Sixth in 1412 
Of Francis the Firſt in 1523, Of Henry the 
Fourth in 1591, Art. 1. Of Lewis the Thiri cent, 
at Paris, in 1815. 
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Violence 
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The Duty 
of contri- 
buting to 
the Ex- 


pences of 
the State, 


XVII. 

We muſt add to all the Duties both 
of Officers of War and Soldiers, that 
of a good Uſe of the Forces which 
they have in their hands, and of im- 
ploy ing them only for the Execution 


manner of of their Orders, abſtaining from all 


manner of Violence and Oppreſſion, 
and eontenting themſelves with the 
Allowance appointed them by the 
Prince r. | 
„ Do Violence to no Man, neither accuſe any 
falſly, and be content with your Wages. Luk. 3. 14. 
Omne delictum eſt militis, quod aliter, quam 
diſciplina communis exigit, cotmmittitur ; veluti 
ſegnitiæ crimen, vel contumaciæ, vel deſidiæ. 
I, 6. F. de re mil. 
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TEX Y 


Of the Publick Revenue; and of 
the Functions and Duties of thoſe 
who have any Office or Imploy- 
ment about it. 


E EIN G the State forms a 
AS Body, of which every one is a 
Member; and that all the 
Members of a Body ought to perform 
their Functions in it, that the Body 
may ſubſiſt in the good Order in which 
it ought to be for the common Good; 
it is both neceſſary and juſt that all 
thoſe who compoſe a State, ſince they 
may look upon the Good of the State 
to be their own proper Good, ſhould 
alſo look upon it as their peculiar Duty 
to do what they ought on their part to 
contribute to this common Good. And 
they ought to be moved to a Perfor- 
mance of their Engagements and Du- 
ties towards the Publick, not out of 
fear of the Puniſhments which. thoſe 


who fail in the Performance of their 


Duty may deſerve ; but by an inward 
Perſuaſion of Reaſon and Conſcience, 
as has been obſerved in another Place a, 
This Truth, which reſpects in gene- 
ral all ſorts of Duties towards the Pub- 
lick, comprehends particularly the Du- 
ty of thoſe who compoſe a Scate, to 
contribute towards the Expences which 
the publick Good makes neceſſary, whe- 
ther it be for preſerving Order in it; 
or for defending it againſt its Enemies; 
a See the third Article of the ſecond Section of 


the firſt Title, 


Of the Publick Revenue, &c. Tit. 3. Sect. f. 


ſince without this Help the State would 
inevitably periſh by Injuſtices, Vio- 
lences, Diviſions, Seditions; and it 
would be left as a Prey to its Neigh- 
bours, who would take the advantage 
of its Diſorders and Want of Money 
to invade it, 
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The Expences of a Kingdom are of ſe- gra! 
veral ſorts. There are extraordinary Ex- fore of 


pences in the Time of War: And there Expences | 
are Expences that are always neceſſary; * 4 King 
ſuch as thoſe of the King's Houſhold;“ 


thoſe for the keeping in repair fortified 
Places, for maintaining Gariſons in them, 
and other Troops which may be neceſſary 
in Time of Peace; thoſe of the Pay of 
the Officers, and of all thoſe who have 

blick Salaries, the Charges of Em- 
baſſies ; thoſe for the Repair of Bridges, 


for the Conveniency and Safety of Na- 


vigation, for making Rivers navigable, 
mending the Highways, and many o- 
thers. 


For ſupplying all theſe Expences of Two fort: 


the State, which may be greater or 
leſſer, according to the Times, there 
are two forts of Funds: That of the 


of Funds 
for theſe 
Expences, 
the Prince: 


Revenues which are gathered from the Demeſnes, 


ſeveral ſorts of Taxes and Impoſts, and Tuxer 
levied on 


the Sub- 
ett 


which are greater or leſſer, according 
as the Expences may increaſe or dimi- 
niſh, and which are properly called the 
Publick Revenue, which ſhall be trea- 
ted of under this Title; and that of 
the Revenues ariſing from the Prince's 
Demeſne, which ſhall be the Subject- 
matter of the following Title. 

The Contributions or Taxes for de- 
fraying the Expences of the State can 
be levied only on the Perſons who com- 
poſe it: And as we cannot demand of 
Perſons any more than what may ariſe 
from their Goods, comprehending un- 
der this word Goods all the Eſtate and 
Effects which every one hath of what- 
ever ſort they be, and in what manner 
ſoever he may have acquired them; it 
is from theſe Goods and Effects that 
the whole Supply of the Revenue of a 
State does proceed. Thus, in order to 
explain the divers manners in which the 
Funds of the Publick Revenue are pro- 


vided for, it behoveth us in the firſt 


place to diſtinguiſh the ſeveral ſorts of 


Goods which may contribute to them ; 


and in the ſecond place to conſider the 
different ways that are taken for levy- 
ing the ſaid Contributions. 

All Goods whatſoever may be divi- 
ded into two kinds: One of Immove- 
ables; taking in under this kind Ground- 
Rents, Annuities; and tlie other ſorts 
of Goods Which are of the nature of 


Immoveables, ſuch as Offices, and ma- 
| | ny 
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my Rights. And the other of Movea- 


bles, or mobiliary Effects, comprehen- 
ding under this ſort of Goods, Gold, 
Silver, Jewels, Merchandize of all 
forts, Credits, the Profits of Induſtry, 
and all other Goods which are not Im- 
moveable, 

According to this Diſtin&ion of theſe 
two general kinds, which comprehend 
all ſorts of Goods without exception, 
there might be three ways of raiſing out 
of them the Funds for the Expences of 
the State, whether they be ordina- 
ry or extraordinary» The firſt, by 
raiſing them all out of the Immove- 
ables; the ſecond, by taking them on- 
ly out of the other ſort of Goods; 
and the third, by laying them partly 
on the Immoyeables, and partly on the 
Moveables. 

Of theſe three ways, the two firſt 
would be unjuſt. For the Charges of 
the State reſpect the Perſons ; and ſee- 
ing every one ought to contribute to- 
wards them in proportion to his Eſtate, 
there would be no manner of reaſon 
for laying the ſaid Charges rather on 
one kind of Goods than the other, and 
to make the whole Burden to fall on 
thoſe who ſhould chance to have Goods 
of that kind which are made ſubje& to 
the Charge, and to free intirely from 
the ſaid Charge thoſe whoſe Goods 
ſhould happen to be all of another na- 
ture. | | 
The third Manner' therefore of levy- 


ing the Funds for the Expences of the 


State ont of both the kinds of Goods, 
is undoubtedly the moſt juſt and the 
moſt natural, ſince it. affects all ſorts of 


Goods indifferently, and even thoſe ac- 


quired by Induſtry ; ſo that no body is 


_ exempted from it, except thoſe who ha- 


ving neither Goods nor Induſtry are 
themſelves a Burden to the State, which 
is forced to provide for their Subſiſtence. 
And it is to this third Manner that all 
ſorts of Taxes and Impoſts are reduced 
in general, whether it be under the 
Name of Land-Tax, Exciſe, Cuſtoms, 
or others; not ſo as that every one of 
theſe kinds of Taxes is laid on all the 
kinds of Goods, but they are raiſed 
differently, the one upon one kind of 
Goods, and the others upon the other 
kind; ſo that all Perſons and all ſorts 
of Goods contribute to the Publick 
Charges, excepting the Exemptions and 
Privileges, which ſhall be explained in 
the ſeventh Section. 55 


Three ſort: The Impoſts or Aſſeſſments which 
of Impoſts. are called in France, Le Tailles, or Land- 


Tax, are Contributions of certain Sums 


of Money which are levied yearly in 
two different manners; the firſt where- 
of is in uſe in moſt of the Provinces of 
France, and the ſecond in ſome others. 
The firſt is that of Impoſts or Aſſeſſ- 
ments which are called Perſonal, being 
laid on every Head of a Family, who 
is aſſeſſed according to his Eſtate, whe- 
ther it conſiſt in Moveables or Immove- 
ables, or in the Perquiſites of his La- 
bour and Induſtry; which is called a 
Perſonal Tax, becauſe it is levied on 
each Perſon who is Head of a Family, 
with regard to all his Goods and Effects 


without diſtinction. And the ſecond, 


which is called a Real Tax, is an Impo- 
ſition of a certain T'ribute or Tax which 
islevied on every Land and Tenement 
in proportion to its Revenue, without 
having any regard to the Poſſeſſor of 
it. And in the Places where this Tri- 
bute or Tax is in uſe, there is another 
Impoſt or Aſſeſſment which is Perſonal, 
being laid on every Head of a Family, 
for his other Goods beſides his Immovea- 
bles, and for his Gains by his Labour 
and Induſtry. So that whereas in the 
Provinces of Frauce where the Taxes 
are Perſonal, each Perſon is only liable 
to one ſingle Aſſeſſment for all his 
Goods, and the Gains which he makes 
by his Labour and Induſtry. In the o- 
ther Provinces where the Real Taxes 
are in uſe, there are two different Af- 


ſeſſments for thoſe who have Immovea- © 


bles, and other ſorts of Goods. 

Theſe Real Taxes on Lands and Te- 
nements were in uſe among the Ro- 
mans b; and it is from them that we 
have derived the uſe of Real Taxes in 
ſome of the Provinces of France which 
are governed by the Roman Law. 

Beſides theſe two ſorts of Taxes, 
whether they be Real on Immoveables, 
or Perſonal upon Perſons, there are 
other different ſorts which are neither 
laid upon Immoveables, nor upon Per- 
ſons on account of their Goods, but on 
certain kinds of mobiliary Effects, ſuch 


as Salt, Wine, and other Wares and 


Merchandizes, without any regard to 
the Perſons to whom they belong. 
Theſe ſorts of Duties come under the 
Denomination of Exciſe, Cuſtoms, and 
other Names, and are diſtinguiſhed 
from the Perſonal Tax, eas that 
Tax is laid on Perſons on account of 
their Goods and the Gains which they 


b Is, ＋ in alia civitate habet, in ea ci- 
vitate — ebet in qua ager eſt. Agri enim 
tributum in eam civitatem debet levare, in cujus 
territorio poſſidetur. J. 4. §. 2. F de cenſ. V. 


Tot. hs Tit. ' 
2 make 


Other 
kinds 
Re ves 
belong 
to the 
vereig 


Other 
kinds of 
Revenues 
belonging 
to the So- 
vertign. 


Of the Publick Revenue, G. Tit 5, Sect. 1. 337 


mal by their Induſtry ; whereas theſe. 
other Impoſitions are laid, on theſe 


kinds of Goods without reſpect to the 


Perſons to whom they may belong. 
Thus the Duty upon Salt is laid upon 
that Commodity in ſuch a manner as. to 
reſtrain private Perſons from having it, 
except for the Price which the King has 
fixed, ; and the Commerce and Diſtribu- 
tion thereof is committed only to ſuch 
Perſons as the King names for that pur- 


pole. Thus the Exciſe, the Cuſtoms, 
and other Duties are levied on Wines 


and other Liquors, and on other. Wares 
and Merchandizes which are made lia- 
ble to the ſaid Duties, and are collected 
either at the Entry of theſe ſorts of 
Goods into the Ports, or into the 


Towns, or in their Paſſage from one 


Province to another, or at the time of 
their Sale, or otherwiſe, according to 
the different f made therein. 
Beſides theſe ſeveral ſorts of Impoſts, 
and others of the like kind, there is like- 
wiſe in France another Tax which is 
called the Tenths, which are a Tax or 
Impoſition laid upon the Revenues of 
Church Benefices ; for the Revenues of 
the Temporal Goods belonging. to 
Church Benefices ought to contribute 
towards the Publick Good of the State. 
All theſe ſorts of Taxes or, Impoſi- 
tions make up the greateſt Part of the 
Publick Revenue, which is deſtined for 
ſupplying the ſeveral Wants of the State. 
But beſides theſe ſeveral Funds, the 
Sovereign has other Revenues, and o- 


ther forts of Rights, ſuch as Forfei- 
tures, Fines, the Succeſſions of Fo- 


reigners or Aliens, thoſe of Baſtards, 
and of Perſons who die without leaving 
any Heir behind them, the Right to 
vacant Goods, and the other caſual 
Revenues; ſuch as in Fance thoſe which 
the King draws from venal Offices, 
whether it be by the annual Acknow- 
ledgment due from thoſe who are poſſeſ- 
ſed of the Offices charged with ſuch an- 
nual Acknowledgment, in order to per- 
petuate the ſaid Offices in their Family, 
or by the Forfeiture of the Offices by 
thoſe who die without having paid that 
Acknowledgment. 

Of all theſe Kinds of Revenues, we 
ſhall treat under this T'itle, as we have 
already obſerved, only of thoſe which 
are properly called the Publick Reve- 
nue, and which are theſe ſeveral ſorts 
of Taxes or Contributions. And we 
ſhall explain in the following Title that 


_ which relates to the King's Demeſne, 


Goods that are vacant, or which have 

no Owner, Forfeitures, and thoſe Suc- 

ceſhons which fall to him for want of 
Vol. II. 


Heirs or otherwiſe. And in treating 
of all theſe Matters, we ſhall confine” 
ourſelves to the Rules which have the 
Characters that have been remarked at 
the End of the Preface to this Book, 


So that the Reader muſt not expect to 


find here all the ſeveral Rules relatin 
to theſe Matters which are ad 
in the Ordinances : And there are even 
ſome Matters which we ſhall take no 
manner of notice of hereafter; as for 
example, thoſe caſual Duties due upon 
Offices, the Tenths, and other Duties 
explained in the Ordinances. For theſe 
Duties and others are of the ſame na- 
ture with thoſe which ſhall be explain- 
ed; and the ſame Rules which are with- 
in the Deſign of this Book, may be ap- 
plied to them, And as for the other 

ules which regard the Detail of all 
theſe Matters, they are to be found in 
the Ordinances. 

Ir remains only that we ſet down the 
Order of the particular Matters trea- 
red of under this fifth Title, which we 
have divided into eight Sections. The 
firſt is of the Neceſſity of Taxes, and 
of their Kinds. The ſecond, of the 
laying on in general of the ſeveral ſorts 
of Taxes. The third, of the rating or 
aſleſſing particular Perſons. The fourth, 
of the particular Taxes on Immovea- 
bles. The fifth, of Impoſts on Wares 
and Merchandize. The ſixth, of the 


levyiug and collecting all theſe ſorts of 


Taxes. The ſeventh, of the Exemp- 
tions from ſeveral forts of Taxes, The 
eighth, of the Functions and Duties of 
thoſe Who have any Office or Imploy- 
ment about the Publick Revenue. 
We ſhall not take up time to explain 
here, nor in any other Part of this Ti- 
tle, the relation which the Taxes that 
are in uſe with us may have to thoſe 
mentioned in the Texts of the Roman 
Law which ſhall be quoted. This uſe- 
leſs Curioſity would exceed the Bounds 
of the Deſign of this Book ; and it ſut- 
ficeth to acquaint the Reader, that he 


ought not ſo much to ſtudy in thoſe 


Texts to find out the Conformity be- 
tween our Taxes and thoſe mentioned 
in the ſaid Texts, as to apply the Rules 
we gather from them for our Uſe. © 
[The Publick Taxes in Ks are levied by Au- 
thoritq of Parliament, according to the preſent Occa- 


ſions and Exigencies of the State. And they are 


laid upon Lands, and Tenements, and Perſonal 
Eſtates, upon Liquors, and upon moſt ſorts of Wares 
and Merchandizes, in ſuch manner and in Nast 
Proportion as the Wiſdom of the Parliament judgeth 
neceſſary to ſuppl the Demands which are made 
by the King for the Publick Service, See the ſeve- 
ral Acts of Parliament made in every Seſſion for 
theſe purpoſes, ] 
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prevent them is ob- 


liged to uſe ſeveral Precautions Which are ve 
cChargeable. And theſe Frauds are likewiſe unj 
dy reaſon of this Eſſect which 

+1 1144150.) creaſing/ the Publick Expences, Which would be 


they have of en- 
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their Kinds. 


The CONTENTS 


ts þ 
S a4 } 


1 & 


1. The Juſtice of Taxes. 


2. The Duty of paying the Taxes. 8 -C 
3. Divers A. of Taxes. 5 of Taxes, that they ſhonld be greater rt - 


þ £4 * , 1 
4. Ii is only the Sovereign that can lay c 


and regulate the T axes. 


5. The Publick Expences regard either the © 


whole Kingdom in general, or particular 
Towns and other Places. 

6. Contributions for the Expences of Towns 
ought not to be raiſed without the Per- 
miſſion of the Sovereign. 


I. 


: 
S * - 


* 
4 


# 7 1 
14 : 4 


— * 1 


The defrauding of the Publick of the Taxes was 


called a Crime in the Roman Law. Fraudati vec- 


tigalis crimen. l. 8. ff. de publ. & vectig. 


III. 


It is a Conſequence of the Neceſſity 3+ Diver: 


or leſſer according to the. Occaſions 
and Exigences of the State, and that 


o 


according to the divers ſorts of Goods 
and Commerces in each Kingdom they 
mould be diverſified, and raiſed diffe- 


rently in proportion to what the Per- 
ſons and Goods may be able to bear, 
to the end that each ſort of Tax being 


. leſs, thoſe who are to bear it may be 


HE Neceſſity of Publick Money. 


for the Subſiſtence of the State 
in time of Peace and of War, demands 


Contributions for the raiſing of the 


ſaid Money : So that the common Good 
juſtifies the laying on and levy ing of the 
Taxes which the Occaſions of the State 
render neceſſary a. 


a See the twenty third and twenty fourth Ar- 
ticles of the ſecond Section of the ſecond Title. 


See the ſecond Book of the Chronicles, ch. 10. 


II. 
It follows from this Neceſſity, and 


from this Juſtice of Taxes, that all thoſe 


whom they concern are obliged to pay 


them as a moſt lawful Debt, and that 


they may be conſtrained to do it by the 
Ways which the Laws and Uſage have 
eſtabliſhed for that End b. | 


b Render unto Caſar the things which are Cæ- 
lar's, and unto God the things which are God's. 
Mat. 22. 21, Mark 12. 17. Luke 20. 25. 

Whereſore ye muſt needs be ſubjeft, not only for 
Wrath, but alſo ſor Conſcience ſake, For, for this 
Cauſe pay you Tribute alſo. For they are God's 
Miniſters attending continually upon this very thing. 
Render therefore to all their Dues ; Tribute to 
whom Tribute is due, Cuſtom to whom Cuſtom. 
Rom. 13. 5, 6, 7. : 

Seeing the Payment of Taxes is a Duty, and that 
this Duty is an Effect of the eras { of theſe pub. 
lick Aids for the common Good, and of the Juſtice 
which impoſes the ſaid Charge; we may from 
thence conclude, that it is a Duty of Conſcience, 
And it is enjoined as ſuch in theſe Paſſages of the 
Goſpel and of St. Paul, From whence it follows, 
that it is not lawful to defraud the Publick of the 
faid Duties, and to imbezzie them. For beſides 


thereby eaſed. Thus Impoſitions are 
laid upon Perſons becauſe of their Goods 
and the, Profit which every one may 
make by his Labour and Induſtry ; and 
this is called a Tax on Perſonal Eſtates. 
Thus a Tax is laid upon Lands and Te- 
nements, which is called a Tax on Real 
Eſtates. Thus divers ſorts of Duties 
are laid upon ſome ſorts of Proviſions, 
ſuch as Salt and Wine; and upon other 
ſorts of Goods and Merchandize : all 
which come under the Names of Ex- 
ciſe, Cuſtoms, and other Impoſts of 
divers ſorts c. 


Munerum civilium quzdam ſunt patrimonii, 
alia perſonarum. J. 1. ff. de muner. Cx honor, 

Sciendum eſt quædam eſſe munera aut perſonz 
aut patrimoniorum. I. 6. S. 3. cod. 

Altho this Text relates to other Charges than 
Taxes upon Perſons, yet they may be comprehended 
under this Druiſion, and alſo under the Name of 
the Taxes whxh were levied at Rome by the Head 
or Foll, Tributum capitis. I. 3. ff. de cenſib. 

Divus Veſpaſianus Cæſarienſes colonos fecit, 
non adjecto ut & juris Italici eſſent, ſed tributum 
his remiſit capitis. J. Alt. S. 7. cod. 

As to Taxes upon Land, vid. tot. tit. ff. & C. de 
cenſib. 

As to Exciſe, Cuſtoms, and other Impoſts, vid. 
tit, ff, de public. & vectig. 

Ex præſtatione vectigalium nullius omnino nomi- 
ne quicquam minuatur, quin octavas more ſolito 
conſtitutas omne hominum genus, quod commerciis 
voluerit intereſſe dependat; nulla ſuper hoc milica- 
rium perſonarum exceptione facienda. 0.7. C. de 
vectig. ex com. Vid. tit. C. de annon. & Trib. 
& ſeq. 

As to the Relation which theſe Texts have to 
our Taxes, the Reader may conſult the laſt Remark 
in the Preamble of this Title. 


IV. 


that an Injuſtice is done thereby, either to the Pub- 1tis 
lick, or to thoſe who have farmed the Taxes, it is 


All the Taxes and Contributions , yy the 
becauſe of the faid Frauds which are fo frequent, 


that can be levied in a Kingdom, whe- $,yereign 
ther that can 


regulate | 
the Taxi. 


3. The 
puolick 
Expences 
regard ei- 


ther the 


and ot her 
Places. 


Of the Publick Revenue, &'c. Tit. 5. Bet. 2. 


lay en and ther it be upon Perſons, or upon Lands 


and Houſes, or upon Proviſions and 
Merchandize, or otherwiſe, being de- 
ſtined for the Publick Good, and all thoſe 


upon whom the ſaid Taxes are to be 


raiſed being obliged to bear the Burden 
of them whether they will or not, it is 
only the Sovereign who having alone 
the univerſal Authority of the Govern- 
ment, and the Right of providing for 
the Publick Order, and for every thing 
wherein the Good of the Kingdom is 
concerned, may lay on Taxes and Im- 
olitions of all kinds, and regulate the 
ſe of them. And it is he alone who 
can either eſtabliſhnew Taxes, or aug- 
ment the old ones, or diminiſh them, 
or make any other Alterations in them d. 

d Vettigalia ſine imperatorum præcepto, neque 
præſidi, neque curatori, neque curiæ conſtituere, nec 

xcedentia reformare, & his vel addere vel minuere 

icet. 1. 10. ff. de public. ex veftig. 

Omnes penſitare debebunt, quæ manus noſtræ 
delegationibus adſcribuntur, nihil amplius exigendi 
vel remittendi poreftatem eſſe; nam ſi quis vica- 
rius, aut rector provinciæ aliquid jam cuiquam credi- 
derit remittendum, quod alii remiſerit de propriis da- 
re facultatibus compelletur. J. 4. C. de annon. & trib. 

Ii has been already obſerved, that in Great Bri- 
tain no Tates are impoſed or levied on the Subject: 
but by and with the Conſent of Parliament, See 
the Remark on the twenty fourth Article of the ſe- 
cond Section of the ſecond Title of this Book. ] 


V. 


The Publick Order and the common 
Good of a Kingdom demand two ſorts 
of Expences ; the firſt is of thoſe which 
concern the whole Kingdom in general, 
ſuch as the Expences of a War, thoſe 
for ſubſiſting Gariſons and other 
Troops in time of Peace, the Expences 
for the Prince's Houſhold, thoſe for 
the Salaries of the Officers, and many 
others: And the ſecond is of the Ex- 
pences which are neceſſary for the Go- 
vernment of every particular Town and 
other Places, ſuch as paving the Streets, 
the keeping in repair the Fountains, 
the Town-Halls and other publick Edi- 
fices, and for their other Charges. It 


is becauſe of theſe two ſorts of Ex- 


pences that it is uſual to have two ſorts 
of Publick Money. One is of the Mo- 
ney that is deſtined for the Expences 


which concern the whole Kingdom in 


general, and of which the Sovereign or- 
ders the Diſpoſal and Application; and 
this Money is collected and received by 
Officers whom the Prince names for that 
purpoſe. And the other is of the Money 
allotted for the Expences of Towns 

which does not enter into the Coffers o 

the Prince, but is received by Perſons to 
whom the Communities of Towns and 

Vor. II. 


other Places commit that Truſt e. 
e See the following Artielt, 


VI 
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Altho theſe Impoſitions of Money 6. contri” 
neceſſary for the Expences of Towns, bien, for 


and other Plates, feem not to concern 
the State, and that one may think that 


the Ex- 


pences of 


Towns 


thoſe Corporations might. tegulate the ought nor 
ſaid Impoſitions, and levy the ſaid Mo- 5 be raiſed 


ney without leave from the Prince, yet 
nevertheleſs it is neceſſary to have his 
leave; and they cannot raiſe any grea- 


without 
the Per- 


miſſion of 


the Sove* 


ter Sum for the ſaid Expences than reign, 


what he allows. For beſides the Abu- 
ſes that are to be feared on the part of 


thoſe who ſhould lay on theſe Impoſi- 


tions ; it is certain that otherwiſe they 
are of great Importance to the State, 
upon two Conſiderations: One is, that 
the good Order of the State depends 
on that of the Towns and other Places; 
and the other, that it concerns the State 
that thoſe Expences be regulated in 
ſuch a manner, as that they do not hin- 
der the raiſing of the Taxes which the 
Inhabitants of the Towns and other 
Places are bound to pay to the Pablick. 
And it is by reaſon of this Neceffity of 
having leave from the Sovereign to levy 
theſe ſorts of Impoſitions, that they are 
called in France Impoſts by Letters of 
Licence from the Prince ; whither they 
be laidon by way of Capitation or Poll- 
Tax, that is, ſo much on every Head, 
or by other Ways, according as the 
Prince gives leave /. 

Non quidem temere 7 eſt novorum 
vectigalium exactſo; ſed {i adeo te nuis eſt patria tua, 
ut extraordinario auxilio juvari debeat, allega prz- 
ſidi provinciæ, qua in libellum contuliſti, qui re 
diligenter inſpecta, utiſitatem communem intuitus, 
ſcribet nobis qua competerit: & an habenda ſit 
ratio veſtri, & quatenus exiftimabimus, J. 1. C. 
vectig. nov. inſt. non poſſi. 

See the fourth Article. 


* th 3 ho. 


SECT. II. 
Of the laying on in general of the 
ſeveral ſorts of Taxes. 7 


The CONTENTS, 


1. The Manner of laying on the Taxes is dif- 
ferent according to the Nature of the Tax. 

2+ Three kinds of Taxes. 

3. The firſt kind of Taxes is that on the 
Perſonal Eſtate. | 

4. Second kind, Taxes on the Real Eſtate. 

5. Third kind, Impoſts upon Provi ſions aud 
Merchandize. 
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6. The Manner of laying on the Tax on 
1 Eſtates. 
7. 


Manner of laying on the Tax on 


Real Eſt ates. 


are laid on by Regulations, which fix how 
much each ſort is to pay. | 

9. The Tax on Perſonal. Eſtates is liable to 
Changes. e 2 Fs 

10. As is alſo the Tax on Real Eſtates. 

11. The Impoſts on Wares and Merchan- 
dizes are fixed. 

12. The Revenue of the Prince arifing from 
the Cuſtoms laid on Goods and Merchan- 


dize may riſe or fall, but the Produce of 


the Tax on Real and Perſoual Eſtates is 
always certain. | 

13. The yearly Produce of the Exciſe and 
Cuſtoms cannot be fixed at any certain pre- 
ciſe Sum. 


14. All theſe Taxes do reſpett both Per ſons 
and Things directly or indirectiy. | 


I 


. 1 HE Manner. of laying on the 
bo 3 Publick Taxes is different, ac- 
= - "and cording to the different Nature of the 


is different Taxes a, which ſhall be diſtinguiſhed in 
according the Article that follows. 


to the Na- f 
they if = a See the following Article, 
Tax. 
IL 
2. Thr The Taxes are of three ſorts, as hath 


kindsof been already obſerved b. "Thoſe which 

Taxes, are levied upon Perſons on account of 
their Goods, moveable and immovea- 
ble, and of the Profits which they make 
by their Labour and Induſtry, Thoſe 
which are raiſed upon Immoveables, 
without reſpe& to the Perſons. And 
thoſe which are gathered from mobilia- 
ry things on which Duties have been 
laid, and which Duties are collected ei- 
ther in the Paſſage of thoſe things from 
Place to Place, or in the Commerce of 
them, or otherwiſe, without regard to 
the Perſons to whom they may belong. 
And for theſe three ſorts of Taxes there 
are three Manners of laying them on, 
which ſhall be explained in the Articles 
that follow. | 


b Se the third Article of the preceding Section, 
and the Preamble of this Title.' | 


III. 


3. The firſt The firſt ſort of Taxes is that which 
_ is called Perſonal, by which Perſons are 
"La: in 23, Aſeſſed in ia certain Sum in proportion 
Perſonal to their Goods, and to what they acquire 
Eſtate. by their Labour and Induſtry c; which 
c Tributum capitis. J. 3. fe de cenſ. 3 
Piyus Veſpaſianus Cæſarienſes colonos fecit, non 
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ſhall be the ſubject Matter of the third 
Section. N Peas . 2 a 
adjecto, ut & juris Italici eſſent, ſed tributum his 


\ remiſit capitis. J. ult. §. 7. cod. 
8. The Duties on Goods and Merchandizes + 


IV: 


The ſecond ſort of Taxes is that 4. Second 
which is raiſed on Immoveables, and is *24,Taz: 
called a Real Tax, being laid on each — 
Land and Tenement 4; and which ſhall 
be explained in the fourth Section. 


d V. tot. tit. ff. de cenſib. ü 
Omne territorium cenſeatur. 1. 4. C. eod. 
See the firſt Article of the fourth Section of this 
Title. | 
V. 


The third ſort is that of the Duties 5. 74;-2 
or Impoſts which are levied on certain kind, in. 
Proviſions and Merchandize which the 5% den 
Laws have made ſubject thereto e, which ep 


ſhall be the ſubje& Matter of the fifth 3,4. 


Section. 


c Omnium rerum ac onarum, ivatam 
22 vitam, in wr nr mia > oo debet 

e inſpectio. Hoc ideo dicimus quia nonnulli pri · 
vatorum elicitas ſuffragio proferunt ſanctiones, qui- 
bus vectigalia vel cætera hujuſmodi, quæ inferri fiſco 
moris eſt ſibi adſerant eſſe conceſſa. Si quis ergo 
privatorum hujuſmodi reſcriptione nitatur, caſſa ea- 
dem ſit. Vectigalium enim non parva functio eſt, 
quæ debet ab omnibus, qui negotiationis ſeu tranſ- 
ferendarum mercium habent curam, æqua ratione 
dependi. l. 6. C. de vectig. ex comm. V. I. h. I. 

V. T. ff. de public. & vectig. 


VI. 


The Tax on Perſonal Eſtates in France 6. The 
is laid on after this manner: Firſt che Manner of 
King by an Order in writing regulates _ " 
for every Year the Sum which he in- — 
tends ſhould be raiſed throughout the E fta. 
whole Kingdom. And that Sum be- 
ing divided among the Provinces, the 
Towns, and the other Places, the ſeve- 
ral Inhabitants of each Place are rated 
and aſſeſſed for the Share which they are 


to bear of the ſame f. 
See the fourth Article of the firſt Section, and the 


third Section. 


This Tax is laid on inFrance, firſt by an Order of 
the King whereby he regulates the Sum Total of the 
Tax; and then it is divided among the Generalities, 
the Officers whereof, who are the Treaſurers of 
France, make a ſecond Diſtribution thereof among 
the Elections, who make a third Divuiſion thereof, by 
which it is fixed and adjuſted what Proportion of the 
ſaid Tax is to be paid by each reſpe&ive Town and 
other Place, where the Perſons appointed to make the 
particular Aſſeſſments make up Rolls or Lifts, where- 
in each particular Perſon is rated for what he ought to 
pay in proportion to his Goods, and the Gains he makes 
by his Induſtry. | 

[The Manner of laying on and levying the Publick 
Taxes in Great Britain is thus; The King Jays be- 
fore the Houſe of Commons Eſtimates of the ſeve- 
ral ſorts of Expences which are judged to be neceſ- 


fary for the Service of the current Year. And the 
| Commons 


7. The 
Manner 
laying ( 
the Tax 
Real E- 
fates, 


b. The 

Duttes on 
Goods an 4 
Merchan. 


Commons having voted the neceſſary Subſidy or 
Aid to bis Majeſty for defraying the ſaid Expences, 
they then conſider of proper Ways and Means to 
raiſe the Sums granted with the greateſt Eaſe and 
Equality to all his Majeſty's Subjects, partly by a 
Tax upon Lands and Tenements and Perſonal 
Eſtates, and partly by an Exciſe upon Liquors, and 
by Cuſtoms and Duties laid on Goods and Merchan- 
ize, and by other Ways, as they in their great 
Wiſdom judge to be meet and proper. Which Aids 
and Subſidies being ſettled and adjuſted by the Com- 
mons, and approved of by the Lords, have after- 
wards the Royal Aſſent, and thereby become Acts of 
Parliament, and are binding on all the Subjects. 

In the Act of Parliament which grants an Aid to 
bis Majeſty by a Land-Tax, there is a certain Sum 
fixed by Parliament, which is to be raiſed on Lands 
and Tenements, and Perſonal Eſtates throughout 
the whole Kingdom of Great Britain, actordin 
to the Proportions and in the manner preſcribed by 
the ſaid Act. Which Act ſpecifies the particular 
Sums that are to be raiſed in each County, City, 
Town, or other Place within the Kingdom, and 
the Proportion that is to be laid on the reſpective 
Lands, and Tenements, and Perſonal Eſtates of the 
Inhabitants of the ſaid Counties, Cities, Towns, 
and other Places. And in the ſaid Act Commiſſio- 
ners are named and appointed for the teſpective 
Counties, Cities, Towns, Boroughs and other 
Places throughout the Kingdom, for the better aſ- 
ſeſſing, ordering, levying, and collecting of the 
ſeveral Sums of Money ſo limited and appointed to 
be raiſed, Which Commiſſioners are directed to 
aſcertain and ſer down in writing the ſeyeral Pro- 
portions which ought to be charged upon every 
Hundred, Lathe, Wapentake, Rape, Ward, or 
other Diviſion, for and towards the raiſing and ma- 
king up the whole Sum charged upon the whole 

ounty, City, or other Place, for which they are 
appointed Commiſſioners. And the ſaid Commil- 

1oners have power to name Aſſeſſors for each Pa- 
riſh, Townſhip, or Place within the reſpective Di- 
viſions, who are to rate and aſſeſs the ſeveral Inha - 
bitants of the Pariſh, Townſhip, or Place for which 
they are appointed Aſſeſſors. And the faid Com- 
miſſioners do likewiſe appoint Collectors for each 
Pariſh, Townſhip or Place within their reſpective 
Diviſions, who are to collect and levy the Monies 
which are aſſeſſed, and to pay the ſame into the 
hands of the Receiver General, who is to pay the 
faid Monies into the Exchequer, Coke 4. Inſt. ch. 
1. See the ſeveral Aths of Parliament for the 
Land Tax.) Fa 
VII. 


1 The The Tax on Real Eſtates in France is 
Manner of laid on in the ſame manner in each Pro- 
laying on vince, and in each Town, and in eve- 
— 7 „ ry one of the other Places where it is 
{/ares, in uſe, in proportion to what all the 
Lands and Tenements ſituate within 
any Diviſion ought to pay of the Tax 
that is laid upon the whole Kingdom. 
And the Officers who are named for 
that purpoſe do rate and aſſeſs each par- 
ticular Land or Tenement in propor- 
tion to the Rent which they yield g. 
g See the fourth Section. 
VIII. 


8. The The Duties on Goods and Merchan- 
Duties on dizes are impoſed in France by Regula- 


bend tions which fix the Sum that each kind 
erchan- I PN . 


Of the Publick Revenue, &c, Tit. 5. Sect. 2. 
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of Goods is to pay, and which is to e «re 


be levied in proportion. to the Value 0 
the things, Which are eſtimated accord- 


f laid on by 
Regulat i- 
ons, which 


ing to their Nature, either by Number, fx how 


Weight, or Meaſure. Theſe Duties 77«c each 


are ſettled and adjuſted by the means of = is to 
Tariffs, or Books of Rates, which?“ 


contain the Tax or Impoſt that is laid 
on each ſort of the things that are 
taxed h;. 


h See the fiſth Section. 
IX. 


It is to be obſerved concerning the 5. The 
Tax on Perſonal Eſtates, that it is ſub- Tax on 


je& to two ſorts of Changes. One on 
the part of the Prince who may make 


Perſonal 
Eſtates is 
liable to 


the Tax greater or leſſer; and the o- Changes. 


ther on the part of thoſe who ate to 
pay it, becauſe of the Events. which 
may encreaſe or diminiſh the Fraits of 
the Ground in the reſpe&ive Pariſhes; 
and the Goods of particular Perſons, 
and even the Number of the Inhabi- 
tants of a Place; which otcaſions the 
augmenting or dimiſhing the Sums that 
are allotted to be levied on the reſpec- 
tive Places, and the Aſſeſſments of par- 
ticular Perſons i. ; 


# See the fifth Article of the third Seftion, 
X 


The Tax upon Lands and Tenements 10, 45 ;, 
may likewiſe receive Changes, either by aſs the 
reaſon of the Augmentation or Dimi- Tax on 


nution of the general Tax, or becauſe 
of the Loſs which the Lands may have 
ſuſtained by an Inundation, or by o- 
ther Accidents, or becauſe of Augmen- 
tations or Diminutions that may happen 


to every Eſtate; as if one plants in it, 


or builds on it, or if ſome Inundation 
or other Accident renders it barren, or 
deſtroys ſpme Portion of it /. 


I Illam æquitatem debet admittere cenſitor, ut 
officio-ejus congruat, relevari eum, qui in publicis 
tabulis delato modo frui certis ex cauſis non poſſit; 
quare, & fi agri portio chafmate perierit, debebit 
per cenſitorem relevari. Si vites mortuæ ſint, vel 
arbores aruerint; iniquum, eum numerum inſeri 
cenſui. | | 
Quod ſi exciderit arbores, vel vites ; nibilominus 


eum numerum proficeri jubetur, qui fuic cenſus tem- 


port, niſi cauſam excidendi cenſitori probabit. J. 4. 
S. 1. F. de cenſib. . | 
See the fifth and ſeventh Articles of the fourth 


Section. 2 
XI. | 


Real E- 
ſtat EJ. 


The Impoſit ions on Wares and Mer- 11. The 


chandizes in France receive no other Inpeſti on 
Wares an 


Merchan« 


Augmentations or Diminutions, beſides 


thoſe which the Prince makes, by Regu- 1;ze, are 
lations which either raiſe or lower the fe. 
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; Duties on the reſpeRive kinds of Goods, 
or on ſome 2 ＋ For whereas the 
Tax upon the perſonal Eſtates, and 
Lands belonging to particular Perſons 
may be greater or lefler, altho the ge- 
neral Tax continue the ſame, becauſe 

of the Changes which have been men- 

' tioned in the two LY Articles; 
yet the Taxes on Wares and Merchan- 
dizes being laid not on any one Thing 
in particular, but in general on the 
Kind in proportion to the Number, 
Weight, and Meaſure, the ſaid Tax 
cannot be changed ref by a general 
and univerſal Change, which augments 
the Duty, or diminiſhes it n. 

m This is an effect of the Nature of theſe ſorts 
of Impoſitions, each Thing being eſtimated on a cer- 
tain foot in order #0 fix the Duty, which it would 
neither be juſt nor poſſible to raiſe or lower, m pro- 
portion to the different Eſlimations that might be 
_ the ſeveral Things of one and the ſame 


XII. 


It follows from theſe Differences be- 
12. The tween thele ſeveral ſorts of Impoſitions, 
Rev that, with reſpect to the Prince, the 
Tine , Changes which may happen in the 
riſing from Taxes on real and perſonal Eſtates, 
the Cuſs- do neither kuchen nor diminiſh the 
toms laid Sum that is to be paid into the Prince's 
on Goods Coffers. For the Sum Total which he 


and Mere 0 directed to be raiſed by the ſaid 


handi | | : . 
pom Tax throughout the whole Kingdom is 
or fall; to be levied ; and the Changes reſpect 
bur the only the particular Perſons, and the 


Produce of L ands and Tenements which are to con- 


the Tax | 
en real tribute towards the general Tax, and 


and perſo- which may be divided among them un- 


nal Eftates equally, according as the ſaid Changes 

bs always may give occafion thereto, But as 

certain, the Duties and Impoſitions on Wares 
and Merchandizes, there may happen, 
and there does likewiſe often happen, 
many Changes which augment or dimi- 
niſh the Income of that Branch of the 
Revenue, altho the Duty on each kind 
of Goods continues 'to be the ſame. 


For the Commerce of 2 Merchandize 


may. increaſe or diminiſh : There may 


likewiſe be a greater or leſs Conſum 
tion of the Things ſubje& to the ſaid 
Duties : Some of them may grow rarer, 
or it may happen that ſome ſort of Mer- 
chandize is not any more imported in- 
” a Kingdom where it was formerly in 
uſe 7. 


v This a Conſequence of the preceding Articles 


4 


XII. 5 


It follows from the ſame Differences 13. The 
between theſe ſeveral Impoſitions, chat 2, pre 
whereas in the Taxes on perſonal E- oo 4 
Rates, and upon Lands and Tenements 4ſt and 
in France, the Prince may fix a certain Cuſtem; 
Sum to be raiſed thereby throughout % ze 
the” Kingdom; he cannot fix in the 2 
ſame manner the Sum to be raiſed by 2a. f. 

ies or Impoſitions on Wares ciſe Sum, 
Merchandizes; ſeeing every Year there 
may happen Changes which make it 
impoſſible to fix the Produce of that 
Branch of the Revenue at any certain 
preciſe Sum. And it is ſor this Reaſon 
that theſe ſorts of Taxes are farmed 
out either by Cant or Auction, or by 
Contract with particular Perſons, to 
whom the King affigns over his Right 
in conſideration of a certain Sum of 
Money o. And he might likewiſe let 
out to Farmers the Tax on real and 
perſonal Eſtates, according as the Cir- 
cumſtances of the Times, and the Con- 
ditions of the Contract may make that 
Method more advantageous than 1 
ing the Tax by the hands of the O 
cers Who are appointed for that Ser- 
vice. 

o Publicani di i publica vectigalia habeng 
conducta. 1. 7. Ne 5 Le al. 
Tublicani autem ſunt, qui publico fruuntur- 
Nam inde nomen habent, ſive fiſco vectigal pen- 
dant, vel tributum conſequantur: & omnes qui qui 


a fiſco conddcunt, recte 3ppellantur publicadi, & 1. 


8.1. £99, ae 
XIV. ee 
Altho all theſe ſorts of Impoſitions 14. 4! 
of the ſaid ſeveral Taxes have a direct _— 
relation either barely to Perſons, or fy, an 
barely to Things; yer there is not any ſon: and 
one of them which does not affect the Thing: di- 
Things, and alſo, oblige the Perſons. %%, 
Thus, the Tax on the real Eſtate re- g 
gards thoſe who are the Proprietors or 
Poſſeſſors of the Lands and Tenements, 
or who reap. the Profits of them, altho 
the Tax does not particularly mention 
them. Thus, the Duties and Impoſts on 
Goods and Merchandizes reſpect thoſe 
who are the Owners of them, altho 
they be not named, nor known. Thus, 
the Tax on perſonal Eſtates affe&s the 
Goods of the Perſons who are aſſeſſed, 
altho the Aſſeſſments do not make any 
mention of their Goods p. | Fe! 
£ This is a Conſequence of the preceding Ar: 
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1. The Tax for Perſonal Eſtate is impoſed 
on the Head of the Family. * 

2. Widows and unmarried Women may be 
aſſeſſed. * 

3- Children who are emancipated, altho 
they be not married, are aſſeſſed. 

4. The Aſſeſſments ought to be in proportion 
to the Goods. | 10 

5. In aſſeſſing the Goods, the Charges ought 
to be deducted. 

6. Every one is aſſeſſed in the place of his 
Abode. | 105 

7. Aſſeſſments made in the place of one's 
Abode, take in the perſonal Eftate-which 
they have elſewhere. * 

8. Equity to be obſerved in Aſſeſſments. 

9. The Aſſeſſments of particular Perſons are 
made by the Aſſeſſors. 

10. The Aſſeſſors cannot exempt them- 
ſelves. | 

11, Aſſeſſments of Offues. 0 

12. One may apply for a Mitigation of their 
Aſpeſment- 0 e 

13. The Effect of the Mitigation. 

14. Another way of obtaining a Mitigation 


of one's Aſſeſſment. 
| Bak 
1. The HE Taxes which reſpe& perſonal 
Jes Eſtates are impoſed in each Town, 


_ and in each Place, not upon every indivi- 


impoſed oy dual Perſon in particular, as upon every 
the Head one of thoſe who compole a Family ; but 
ef the upon every Head of a Family, in pro- 
_ portion to his Goods and his Acquiſi- 
tions by his Induſtry. For it is be- 
cauſe of their Goods and Induſtry that 
particular Perſons are aſſeſſed a. 


a See the third Article of the firſt Sectioornrn. 

| ! | | 
2 Widows and unmarried Women, who 
mari are Heads of a Family, may be aſſeſſed 
Women as well as Men, but not Women who are 
may be married; for their Husbands are aſſeſſed 
4eſed. for their own Goods, and alſo for the 
Goods of their Wives. But Wives who 
have a Separation of Goods may be aſ- 
ſeſſed: for ſince they enjoy their Goods 
independently of their Husbands, they 
ought alſo to bear this Burden. b. 


b Patrimoniorum munera mulieres etiam ſuſti- 
nere debent. J. 9. C. de muner. patr. | 


- 


Wo + TS mw a I 
The Rule of this Text may be applied to the Tax 
on perſonal Eflates, and it is uſually applied to it. 


III. 
a When Children are emancipated „3. Chil- 


Whether they have Children of their n 1e 


own, or whether they h ey, 
, y have none, and pared, al. 


whether they be married or not, they tho they 
are aſſeſſed, if they have any Goods, be not 
or any Acquiſitions by their Induſtry. married, 
For the Emancipation makes them Heads 7 Ac 
of a Family e. * 


This is a Conſequence of the firſt Article, 


IV. 


The Aſſeſſments of every Family are 4. The 
laid upon him who is Head of it, ac- Al 
cording to the Share which he ought — , 
to bear of the Sum that is to be levied _ Pack 


on the Place of his Abode, in propor- portion to 


tion to his Goods, and to the Goods of the Goods. 


the other Families inhabiring the ſame 
place, ſo as that the Strong may help 
out the Weak. So that according to 
the greater or leſſer Value of the Goods 
of each Family, their Aſſeſſments ought 


to be greater or leſſer d. 


d Ita ut relevato onere rei quod imminet fatiga- 
tis, tranſlatio in eos qui integris viribus florent, & 
adſcriptio tributorum æqua lance dividatur. J. 10. 
C. de fund. patrim. 


1he Reader muſt not forget, as to the Quotations 
of Texts out of the Roman Law, in relation to 
this Matter, the laſs Remark made in the Preamble 
e A 5 


V. 

Seeing the Aſſeſſments ought to be 5. 7 af: 
made on the foot of the Goods, and of /eſing rhe 
the Acquiſitions by Induſtry, and that S, the 
every one has more or leſs Income from © » „ 
his Eſtate, and Profit by his Induſtry, 54,44, 
in proportion to the Charges of his 
Condition, the Number of his Chit- 
dren, the Debts which he owes, the 
Loſſes which he may have ſuſtained, 
and other Cauſes which may leſſen and 
diminiſh the clear Profit which he 
might otherwiſe make by the Income 
of his Eſtate, and by his Induſtry : 

The Aſſeſſments for perſonal Eſtates 

ought to be made in proportion to the 

Goods, in ſuch a manner, as to join to 

this Proportion that of the Conditions 

of the Perſons, of the Debts which 

they owe, and of their other Charges, 

that every one may be aſſeſſed in that 

Sum which theſe Proportions joined to- 

gether may demand. And as there 

happen every Year divers Changes in 

the Eſtates of Families, and in their 

Charges, . and that likewiſe the Tax 
| ek may 
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may be raiſed or diminiſhed, for this 


reaſon the Aſſeſſments are renewed eve- 


ry Lear e. - 
This is 4 Conſequence of the preceding Ar- 
> ig be SHAPE 


A? 0 7 MORA do belztem 36 Yr airs: 
6. Everys« Since Aſſeſſments for perſpnal Eſtates 
one is aſſeſ reſpect directly the Perſons without men- 


ſed in the 
place of his 
Abode. 


7. Aſeſ- 

ments 

made in 

the place 
L 


of one's 


in the per · 


ſonal Eſ- 


tate which 


they have 
elſewhere, 


tion of their Goods, altho they are 


to be made in conſideration of their 


Goods; every one is aſſe ed in the 
Place of his Abode, and not in the 
Places where their Goods may chance 
to be ſituated /. 


Bunk Intributiones quæ agris fiunt, vel @dificiis, 


poſſeſſoribus indicuntur : munera vero quæ patri- 
moniorum habentur, non aliis quam municipibus 
vel incolis. I. 6. $. ut. ff. de muner. & hon. 

.  Originis ratione, ac domicilii voluntate ad munera 
civilia quemque vocari, certiſſimum eſt, 1. 6. C. de 


inc. & ubi quiſque. 4 5 6e 8 
Altho theſe Texts have relation to other ſorts of 


Charges, yet they may be applied to Taxes. 


VII. 


Altho Aſſeſſments on account of per- 
ſonal Eſtates expreſs only the Perſons 
who are aſſeſſed, without making any 
mention of their Goods, yet it is for 
their whole perſonal Eſtate that the 
Aſſeſſment is made: and the ſame is re- 

lated in proportion not only to the 


oods which they have in the place of 


their Abode, but alſo thoſe which they 
have elſewhere, excepting the Immove- 
ables which they may chance to have in 


another place, which is ſubject to the 


8. Equity 
ro be ob- 
ſerved in 
Aſeſſ- 


ments, 


Tax on real Eſtates ; for theſe Goods 
bear their Charge in the Places'where 


they are ſituated g. 

g This is a Conſequence of the preceding Ar- 
VIII. 

In order to ſettle the foot, on which 
tie Aſſeſſments for perſonal Eſtates are 
to be made, it behoveth to begin b 
taking ont of the Number of | thoſe 
who are to contribute, ſuch as have any 


” 


one of the Exemptions which ſhall be 
explained in the ſeventh Section, and 
then to diſtribute the Sum which is to 
be raiſed in the Place among all the reſt 
of the Inhabitants of the ſame, in pro- 
portion to the Share which every one 
ought to bear thereof, according as it 
3s greater or leſſer, and as eyery one has 
more or leſs Goods, and Profits by his 


Induſtry b. 
h See the fourth Article, 
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IX. 
Seeing the Aſſeſſment of Perfons for 9. The 4;- 


perſonal Eſtates ought to be made with - 
. . "Ty vY\ - of , particy- 
pas iĩty vi ig due. to the fer 2 eres 
egards that ought to be had to the 47. mad: 
Conditions, the Goods and Acquiſi- by rhe 4, 
tions of the Perſons, and to their Char- /eſor:. 
er it cannot be rightly made but by 
erſons Who have à thorough, know- 
ledge of the Condition of che Fami- 
lies which are to be aſſeſſed. Thus, 
in order to make this Aſſeſſment, choice 
is made of the Inhabitants of the ſame 
Place, and of different Conditions, 
who are named every Tear; and the 
Name of Aſſeſſors is given to the Per- 
ſons to whom this Function is commit- 
ted i. 4 | 
i Nec inſpectio, nec peræquatio fiat aliter quan 
« juſſione principis. J. alt. C. de ann. & 
Fr! " N. I x Cas. A y N N 
This, Text may be applied to the Impoſirion of 
Taxes, which are laid on purſuant to the Regula- 
tons for that purpoſe by Perſons who are called" Aſ- 


ſeſſors, and wha are choſen by the Inhabitants of 


the reſpeftive Pariſhes, as having knawledge of the 
Eflates and Charges of thoſe who ave to be aſſ?/[+4. 


X. 


The Aſſeſſors cannot he Judges in 10. The 
their own Cauſe; and therefore their 4 
Aſſeſſment remains on the ſame foot , 


as it was before their Nomination: . 
And they cannot. , efſtheraſelves of, ' 
their former Aſſeſſment, except in ſo 
far as the Tax is leſſened with reſpec - 

to all the Inhabitants in general. But 

if they have cauſe to ſhew why they 
ought be eaſed in their Aſſeſſment, they 

may alledge the ſame before the proper 
Judges, in order to have. a Redreſs 
therein, in the ſame manner as in the 
exorbitant Aſſeſſments of other parti- 
cular Perſons, as ſhall be ſhewn in the 
twelfth Article. Neither can they diſ- 
charge or eaſe their Wives, their Chil- 
dren, or other Relations . 


I Generali lege decernimus neminem ſibi eſſe 
judicem, vel jus ſibi dicere debere: in re enim pro- 
pria iniquum admodum eſt alicui licentiam tribuere 
ſententiæ. I. un. C. ne quis in ſua cauſa jud. 

Qui juriſdictioni præeſt, neque ſibi jus dicere de- 
bet, neque uxori, vel liberis ſuis, neque libertinis, 
Bo quos ſecum habet. J. 10. fi de ju- 
71 Co "Y i | 

I is the ſame thing as to Aſſeſſors 3 for it is 6 
kind of Judgment which they render in ſettling 
the Aſſeſſments. _ 

See the ninth Article of the eighth Section. 


Since it frequently happens in little 11. Af. 
Places, that there are ſome Inhabitants me 4 
4 thereof offices 


12. One 
may apply 
for a Mt- 
tigation of 
their Aſ- 
ſeſſment, 


who repre 


thereof, who by virtue of their Offices 
and their great Eſtates take ſo much 
Authority upon them, as that the Aſ- 
ſeſſors dare not aſſeſs them in the juſt 
proportion which they ought to bear ; 
this Abuſe is remedied by making Ap- 
plication to the proper Judges of ſuch 
Caſes, who regulate their Aſſeſſments; 
for which reaſon they are called Aſſeſſ- 
ments of Office, becauſe they are made 
independently of the Function of the 
Aſſeſſors, and by the Office of the 


Judges who are to take cognizance of 


the ſaid Matters, and to aſſeſs thoſe 
Perſons upon a juſt and equitable foot 
with their Neighbours . 


m See the Text cited on the following Article, 

It is both juſt and neceſſary to ſupply by this 
means the Injuſtice and the Weakneſs of the Aſſeſ- 
fors, who favour theſe ſorts of Perſons to the pre- 


Judice of others. 
Perzquatores ac diſcuſſores {i incurrerint culpam 


negligentiz vel gratiz, non ſolum bonorum jactu- 
ram, verum etiam annonarum in quadruplum mulc- 
tam ſubire debebunt: ea vero, que in damnum 
provincialium fuerint accepiſſe convicti, in quadru- 
plum cogentur exolvere. J. 6. C. de cenſib. & 
cenſ. 
4 the fourth Article of the Regulation of the 
Tax on real and perſonal Eſtates for the Lear 


1600, | 
III. 


If the particular Perſons who are aſ- 
ſeſſed complain that their Aſſeſſment 
is exceſſive, and deſire that it may be 
moderated, whether it be that the Af- 
ſeſſors refuſe to do them Juſtice, or that 
the Value of their Eſtates, and the 
greatneſs of their Charges was not ſuffi- 
ciently known, or that they have ſuſ- 
tained Loſſes; they may ſue for Redreſs 
before the proper Judges againſt thoſe 

Ene the Community, whe- 
ther they be Sheriffs, Conſuls, or others. 
And in order to judge of their Demand 
for a mitigation of their Aſſeſſments, 
the Officers whole buſineſs it is to hear 
and determine all ſuch Complaints, 
name Perſons who are called skilful 
Perſons, or Arbitrators, whom the Par- 
ties on both fides agree to, or whom 
3 name of their own accord, 
purſuant to the Rules which ſhall be 
explained in their proper place. And 
the ſaid Arbitrators, after having exa- 
mined the Roll of the Aſſeſſments, the 
Circumſtances of the Plaintiff, as to the 
Income of his Eſtate, and the Charges 
with which the ſame is burdened, and 
the other Writings produced by the re- 
ſpective Parties, regulate the Aſſeſſ- 
ment complained of, and may either 


Vor, II, 


Of the Publick Revenue, Sc. Tit. 3. Sect. 3. 946 


confirm it, or mitigate it, as they ſhall 

judge reaſonable u. 
„n Quoniam tabularii civitatum per colluſionem 
13 ſarcinam ad inferiores transſerunt, ju- 
us, ut quiſquis ſe gravatum probaverit, ſuam 


tantum priſtinam proſeſſionem agnoſcat, J. 1. C. 
de cenſib. & cenſitor. 


XIII. 


The Defalcation which he who com- 13. Tf 
plained of his Aſſeſſment may obtain, EU, 
will not excuſe him from paying the ONE. 
Sum he is aſſeſſed at proviſionally ; for © 
it is neceſſary that the whole Sum which 
is laid upon the Place, be levied with- 
out any diminution o. But care is ta- 
ken to do him Juſtice afterwards in tlie 
following Years, 

0 This is an Effett of the Privilege of Monies 
granted for the Uſe of the Publick, 

{ The Act for the Land- Tax in England impowers 
the Commiſſioners, upon Complaint made to them, 
to abate and leſſen the Aſſeſſments for that Year, 


and does not poſtpone the granting Relief to the 
ſubſequent Year, ] 


XIV. 


Beſides this way of making a Com- 14. 4ns: 
plaint in general terms of their being ther way 
over-rated in the Aſſeſſment, there is 9 9914m- 
another way, which is called Compa- . 27 
riſon; by which the Party who com- , 4. 
plains is obliged to name ſome Perſon nen 
among thoſe who are aſſeſſed with him, 
whom he alledges to be under-rated, 
and upon whom he deſires that the 
Overplus of his Aſſeſſment may be laid. 

So that it is between them two that 


the Queſtion is to be decided, what 


ſhare each of them ought to pay of 
the Sum which their two Aflefiments 
amount to p. | 


þ Qui gravatos ſe eſſe a peræquatoribus conque- 
runtur, & injuſto oneri impares eſſe proclamanr, 
competitionis habeant facultatem: ut quid remit- 
ſum gratia, quidye interceptum fuerit fraude con- 
vincant, & ex eo leyamen accipiant, quod per de- 
formia & criminoſa commercia ſibi impoſirum ele 
deplorant, ut aliis demeretur. J. 5. C. de cen ſil. 
& cenſitor, | 

Ut quod ei fuerat ſuperfuſum ille cognoſcat quem 
debitæ functioni fraus clandeſtina ſubtraxerat. d. J. 

This way of Compariſon would not be attended 
with any Inconueniencies, if it were circumſcribed 
to that of leaving him who complains of his A, 
ſeſſment, at liberty to produce Inſtances of other 
Perſons who are aſſeſſed at a much leſs Sum than 
he is, in proportion to their Eſlates; which is the 
Method when a Complaint is received in general 
terms. But when one ſingles out another Perſon, 
in order to have a part of his Aſſeſſment thrown 
upon him, this way may indeed be uſeful to the 
Publick, but is attended with this bad Conſequence, 
that it is often an occaſion of Quarrels and Enmis 
ties among Neighbours; 
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346 The PUBLICK LAW, &c. Bo ox I. 


1. In what 
manner 
the Tax on 
Real E- 
ſtates is 
laid 0. 


2. This 
Tax is im- 
poſed in 
the Places 
where the 
Lands and 
Tenements 
are ſitua- 
ted. 


SECT. IV. 
Of Taxes on Immoveables. 


The CONTENTS. 


1. In what manner the Tax on Real Eſtates 
is laid on. 

2. This Tax is impoſed in the Places where 
the Lands and Tenements are ſituated. 

3. The Firm of the Impoſition. 

4. In what manner the Taxes on Lands and 
Tenements oblige the Perſons. 

5. The Tax oneach Land or Tenement may 
be raiſed or leſſened according to the 
Changes that happen to the ſaid Land or 

enement. 

6. The Rate at which a Land or Tenement 
is aſſeſſed, is independent of the other 
Goods of the Proprietor or Poſſeſſor there- 


of. 

7. The Tax which is loſt upon one Eſtate is 
caſt upon the others. 

8, The Duty of thoſe who make the Aſſeſſ- 
ments for the Land Tax to inform them- 
ſelves of the Changes. 

9. The whole Eſtate is liable for the whole 

ax. 

10. One may apply for a Diminution of their 
Aſſeſſment in the Land Tax. 


. 


HE Taxes on Immoveables, which 
are called Taxes on the Real E- 
ſtate, are impoſed in the Places where 
the ſaid Tax is received on each Eſtate, in 
proportion to what the Revenue which 
they yield is able to bear of the Sum 
Total that is to be levied on all the 
Lands and Houſes of that Place, eſti- 
mating them all according as their Re- 
venue is more or leſs conſiderable a- 
a Omne territorium cenſeatur. J. 4. C. de cenſib. 
& cenſit. 
Ut ſterilia atque erema his quæ culta vel opima 
ſunt compenſentur. D. l. 


II. 


The Taxes on Lands and Tenements 
are laid on in the Places where the Lands 
and Tenements are ſituated, and not 
in the Places where the Perſons to whom 
they belong inhabit. For they are im- 
poſed on the Lands and Tenements 
themſelves which are ſubject to the ſaid 
Tax, without any regard to the Per- 
ſons, whether they be Proprietors or 
Poſſeſſors thereof b. 


6 Is qui agrum in alia civitate habet, in ea civita- 


— butum in eam civitatem debet levari in cujus terri- 


te profiteri debet, in qua ager eſt. 


Agri enim tri- 
torio poſſidetur. J. 4. S. 2. V. de cenſib. 


III. 


The Impoſition on each Land or Te- 3. 2, 
nement is diſtinguiſhed by the Nature % % 
7 . . the J 
of the Land or Tenement, by its Situa- fe 
tion, by irs Extent, and by its Con- 
fines c. 
c Forma cenſuali cavetur, ut agri fic in cenſum 
referantur nomen fundi cujuſque, & in qua civitate 
& quo pago fit, & quos duos vicinos proximos ha- 
beat. l. 4. F. de cenſibus. 
Quot jugerum fit, D. J. 


IV. 
Altho the Taxes on Lands and Tene- . 1 


ments do directly affect only each Land 3 
and Tenement that is ſubject thereto ; en Land. 
yet ſeeing the ſaid Tax ought to be ta- 4d Tere- 
ken out of the Revenues thereof, the %. 
Charge of it follows thoſe who have Parſons: 
enjoyed the Fruits, and received the 
Rents. 'Thus the Proprietors, the Poſ- 
ſeſſors, the Mortgagees, the Uſufructua- 
ries and their Tenants, and others Who 
may have enjoyed by other Titles, ought 
to pay theſe Taxes. And altho the 
Fruits themſelves be no more in being, 
yet the other Goods of the ſaid Perſons 
ought to anſwer for them d. 

d In tributiones quæ agris fiunt, vel ædificiis, 
poſſeſſoribus indicuntur. J. 6. S. alt. ff. de mun. 
& honor. 

V. 


Seeing the Tax on each Land or Te- 5. Le 
nement ought to be impoſed on the foot er . 
of the Revenue that it may yield, it ,, Tune. 
may be either raiſed or leſſened in pro- ment may 
portion to the Augmentation or Di- be raiſed 
minution which may happen in the Re- — 
venue. Thus the Revenue of an empty 1 . 
Space of Ground in a Town may be Changes 
augmented by building a Houſe or Shop tha: Hab 
upon it. Thus a Country Farm may be 7% _ 
improved by making a Plantation or o- e 


1 or Tene- 
ther Improvement in it. 


Thus, on the „en,. 
contrary, Lands and Tenements may 
deer or be diminiſhed, as a Houſe by 

ire or by Decay; a Ground may be 
carried away either in whole or in part 
by a Flood. And in all theſe Caſes, 
and others of the like nature, the Tax 
may be either augmented or diminiſh- 
ed in proportion, and may even ceaſe 
entirely it the Land or Houſe pe- 
riſhes e, 

e Quiſquis vitem ſuceiderit aut feracium ramorum 
foetus yetaverit, quo declinet fidem cenſuum, & 


mentiatur callidæ paupertatis 1 mox defec- 
tus competenti indignationi ſubjiciatur. J. a. C. 


4 cen 76. 
4 Illam 


* 
Tax 7 
is loſt 
one E, 
ts ca 
on th 
thers, 


8. The 
Duty 0 
theſe A 4 
make the 
ah 
Ments for 
the Land 
Tax to in- 
formthem 


ſelves 


of the 


07 the Publick Revenue, Se. Tit. 5. Sect. z. 


Illam æquitggtem debet admittere cenſitor, ut offi - 
cio ejus congruat relevari eum qui in publicis tabulis 
delato modo frui certis ex cauſis non poſſit. Quare 
& (i agri portio chaſmate perierit, debebit cen- 
ſirorem relevari. Si vites mortuæ ſint, vel arbores 
aruerint, iniquum, eum numerum inſeri cenſui. 
Quod fi exciderit arbores vel vites, nihilominus eum 
numerum profiteri jubetur qui fuit cenſus tempore, 
4. "_ excidendi cenſitori probabit. J. 4. §. 1. 

. cod. 

See the tenth Article of the ſecond Section. 


VI. 


6. The The particular Impoſitions on each 
. Land or Tenement are independent of 
bows or all manner of regard for thoſe who are the 


Tenement Proprietors or Poſſeſſors of them. And 
i aſeſed, whether they be rich or poor, the Lands 
13 and Houſes are aſſeſſed on the ſame 
ds foot. For it is on the Lands and 
of the pro- Houſes, and in proportion to the Rent 
prietor or which they may yield, that this Bur- 
Poſeſor den ought to be laid, without regard to 


thereof, any thing elſe f. 


Onus fructuum hec impendia ſunt. l. 13. Ff. 
de imp. in res dot. ſact. 

Indictiones non perſonis ſed rebus indici ſolent: 
ideo ne ultra modum earumdem poſſeſſionum quas 

ſſidet conveniaris præſes provinciæ proſpiciat. 
. 2, G de annon. & trib. 


VII. 


In order to ſettle the Proportion that 
each Land or Tenement is to pay, it is 
neceſſary to leave out of the Number of 
the Lands and Tenements of the Places 
where the Tax is to be levied, thoſe 
which may happen not to be ſubje& to 
it, as alſo thole which have periſhed, 
or are become unfruitful by an Inunda- 
tion, or other Accident, and to diſtri- 
bute the Tax among the others g. 


g Cum diyus Aurelianus parens noſter civitatum 
ordines pro deſeis poſſeſſionibus juſſerit conveniri, 
& pro his fundis qui Dominos inyenire non 2 
runt, quos præceperamus earumdem poſſeſſionum 
triennii immunitate percepta de ſolemnibus ſatisfacere, 

ſervato hoc tenore præcipimus, ut fi conſtiterit ad 
ſuſcipiendas eaſdem poſſeſſiones ordines minus ido- 
neos eſſe; eorumdem agrorum onera poſſeſſionibus 
& tercitoriis dividantur. I. 1. C. de omn. agr. deſert. 


VIII. 


8. e. Altho there be no Change in the ge- 
Duty of neral Impoſition of the Land-Tax that 
iveſe who js to be raiſed in any Place or Diviſion, 
4 yet ſince the particular Aſſeſſments of 
ments for the ſeveral Lands and Houſes may be 
the Land encreaſed or leſſened on account of the 
benen. Changes explained in the fifth and ſe- 
prin venth Articles, and that the Augmen- 
F ibe tation or Diminution of the Aſſeſſment 
Changes, of one particular Land or Houſe dimi- 

niſhes or angments the Aſſeſſments of 

ſome others; it is the Duty of thoſe 

Vor. II. | | 


7. The 
Tax which 
is loſt upon 
one Eſtate 
1s caſt up- 
on the o- 
thers, 


who are entruſted with the Regulation 
of the ſaid Aſſeſſments, to inform them- 
ſelves of theſe Changes h. 


h See the fifth and ſeventh Articles of this Sec- 
tion. 


IX. 


If. an Eſtate.which is ſubje& to the 9. The: 
Land Tax, and comprehended under 1 172 | 
one ſingle Aſſeſſment in the Diſtribution 2 * = 
of the Sum that is to be raiſed in the wholeTar, 
Place where it lies, happens to be divi- 
ded either among Coheirs, or by an 
Alienation of one part of it, or by ſome 
other means; each Portion of the ſaid 
Eſtate would be liable for the whole 
Sum that the ſaid Eſtate was aſſeſſed at; 
and he who ſhould be ſued for the whole 
Tax would be compelled to pay it, and 
he would recover the Portions of the 
others 1. | 

i Cum poſſeſſor unus expediendi negotũ cauſa 
tributorum jure conveniretur, adyerſus cæteros quo- 


rum æque prædia tenentur, ei, qui conventus eſt, 
actiones a fiſco præſtantur, ſcilicet omnes pro mo- 


do prædiorum pecuniam tributi conferant. 1, 5, ff. 


de cenſib. 
X. 


If the Proprietors. or Poſſeſſors of 10. On- 
Lands and Tenements that are ſubject * t?'y 
to the Land Tax, pretend that they are 33 
exorbitantly nope | in compariſon of e heir 
others, they may complain of it, and 4/eſment 
ſue for Redreſs in the Way and Method #» #e 
that is practiſed in the Places where the Land Tax: 
— 1885 and Tenements are ſitua- 
ted J. 


l See the Text cited on the fifth Article, and that 
of the fourteenth Article of the preceding Section. 


ll. 


SECT. v. 


Of the Impoſitions laid on Goods 
and Merchandize, 


The CONTENTS. 


1. Theſe Duties are of ſeveral ſorts, 

2. How they are collected. 

3. The ſame. | 

4. How Doubts, whether ſome particular 
Merchandizes be liable to the Duty, ought 
to be determined. 

5. Duty upon Salt. 3 

6. Difference between theſe Impoſts, and 
the Tax on Lands and Perſonal Eſtates. 

7. The Duties of the Exciſe and Cuſtoms in 
ſome Countries are let to Farm. 

8. After the Farms have been adjudged to 
the higheſt Bidder for a certain time, o- 
whers are admitted to outbid bim. 40 

"BY 3 


CC —— 


9. The 


of 
9. The Farmers, and others who contract 
for the ſaid Duties, are obliged to give 
Security. 
10. A Condition of the Leaſes of theſe Du- 
ties, when they are farmed out. 


J. 
1. Theſe 1 Impoſitions on Goods and 


Daft pf Merchandize are thoſe which are 
41 called by the Names of Exciſe, Cuſ- 
| toms, and other Appellations a; and 
they have all of them this in common, 

that they are levied onthe things which 

are ſubject to them, and in the Places 


where the things are at the time when 


this Duty ought to be paid, as ſhall! be ex- 
plained by the Articles which follow. 
4 Vectigalia. I. 1. C. de veftig. & comm. 


Octavæ. J. . Go cod. 4 
Portorium. I. 20 3. . de verb. ſignif. 


II 


2. How The Duties which are payable at the 
they are Paſſage or Entry of Goods and Mer- 
collected. chandize into Towns and other Places 
where they are to be fold, are due at 
the Paſſage or at the Entry. And thoſe 
who carry or tranſport them, whether 
it be upon their own account or on the 
accqunt of others, ought to pay there 
the ſaid Duties at the time of their 


Paſlage or Entry C. 


Ex his tantum ſpeciebus quas de locis propriis 
unde conyeniunt, huc deportant, octavarii vectigal 
accipiant. I. 8. C. de vectig. & comm. V. l. 203, F. 


de verb. ſignif. n 
Theſe Duties, and the Ways. of collecting them, 
depend on the Regulations which have made Pro- 


viſion therein. 
| III. 


3. The If this Duty is due on Goods which 
/ame, are not to paſs from one Place to ano- 
ther, ſuch as Wine which the Perſon 
who made it of his own Vineyard ſells 
by retail in the Place where it grew, it 
ought to be paid in the Place where the 
ſaid Goods are c. 
c The Duty on ſuch things is collected in the man- 
ner preſcribed by the Regulations. 


Fe 
4. Hou Seeing there is an infinite Number of 
Doubts, different ſorts of Goods and Merchan- 
+ «age dizes, that there are ſome which are 
ticular not liable to any Duty Whatſoever, and 
Merchan- that of thoſe which are not expreſly 
dizes be exempted, there may be ſome con- 


, Cr 


\ 


= * cerning which it may be doubted whe- 
ought to be ther they are or are not comprehen- 


determi- ded under the Kinds expreſſed in the 
ned, Regulations and Book of Rates, as be- 
ing. liable to the ſaid Duties; this 
Doubt is to be decided either by the 


Uſage, if there is any in relation to the 
{aid Matter, or by the Conſiderations 
which may determine either for their 
being ſubject to the Duty, or for their 
being exempt from it; Which depends 
on the Prudence of the Judges who are to 
take cognizance of the Matter, or on the 
Regulation thereof by the Sovereign, 
if the Difficulty be of ſuch importance 
as to require it d. | 


4 In omnibus vectigalibus ſere conſuetudo ſpec- 
tari ſolet. Idque etiam principalibus conſtuutioni- 
bus cavetur. J. 4. C. «lt. Fi de public. & veftig- 

Earum rerum vectigal quarum n i 
eſt, præſtari non poteſt. J. 9. S. 6. eod. 

Res exercitui paratas, praftationi vectigalium 
ſubjici non placuit. D. J. $. 7. 


V. 


We muſt reckon in the number of the 5- Duty 
Duties of this ſort that which is laid Ven Salt. 


on Salt, which in Frazce is different 
from the other Duties in this reſpe&, 
that whereas the Commerce of all other 
Commodities is permitted to particular 
Perſons, that of Salt is not allowed to 
any within the Provinces where that 
Duty takes place, except to ſuch as are 
authorized by the Prince, who makes 
them Maſters of all the Salt within the 
ſaid Provinces, and they diſtribute it 
for the Price that is fixed ; which com- 
prehends, beſides the Value of the Salt, 
the Duty which the Prince gathers from 
IT e. 


e Publica vectigalia intelligere debemus ex quibus 


vectigal fiſcus capit ; quale eſt vectigal portus, vel 
venalium rerum, item ſalinarum. 4. 17, S. 1. F. d. 
verb. ſignif. 

Qui ſalinas, & cretifodinas, & metalla habent, 
publicanorum loco ſunt, J. 1 z ff de publican. 

Si quis ita hæredem inſtituerit, Titius qua ex 
parte mihi ſocius eſt in vectigalia ſalinarum pro ea 
parte mihi hares eſto. I. 39. $. 1. ff. de hared. inſtit. 


VI. 


There is this Difference between the 6. Di 


that, as has been obſerved in another 


Place, the Total of the general Impo- Lands and 
ſition that is laid on Lands, and Houſes, Feen 
and on Perſonal Eſtates, are fixed by Hale. 


the Sovereign at certain Sums which 
he ordains to be raiſed; whereas the 


general Impoſition which is laid on 


Goodsand Merchandize cannot be fixed 
at any certain Sum: and there is nothing 


regulated but the Dury on each kind, 
without any certainty what the Sum 


Total will amount to f: For that va- 


ries conſtantly, for the Cauſes explained 


F See the ſixth, ſeventh, and twelfth Articles of 
the ſecond Section. „ £3940 ee 


20 


9. The 
Far mer , 
and other 
who con- 
tract for 
the ſaid 
Dat 2 Sy ar 
obliged to 

ve Secu. 

ry; 


in the twelfth Article of the ſecond 
Section. 
VII. 


. The The Changes which render the total 

Duties of Sum ariſing from the Duties on Goods 

the Exciſe and Merchandize uncertain, induce 

__ them in Fance to let them out to Farm 

ſameCoun- by Cant or Auction to the higheſt Bid- 

{ries are let der, or by Contract with thoſe who offer 

to farm. the beſt Condition, whether there be 
a publick Auction, or not g. 

g Penes illum vectig alia manere oportet qui ſupe- 

rior in licitatione extiterit, J. 4. C. de vettig. & 


comm. 
VIII. 


3. After Ihe Farms of the Duties ariſing by 
the Farms the Exciſe and Cuſtoms which are let 
have been by Cant or Auction to the higheſt Bid- 
e der, imply the Condition, that if with- 
hekef in a certain time after they are adjudg- 
Bidder ed to the higheſt Bidder, others outbid 
for a cer- them in a certain Sum regulated by Uſe, 
{arp times they ſhall be put into the Place of the 
"1 firſt Farmer. Which Uſage is noways 
to outhig unjuſt ; becauſe, beſides that the Perſons 
bm, to whom the Farms were firlt adjudged 
knew of this Uſage, and had their 
Leaſe only on this condition, it hath 
its Equity, which is founded on the 
Advantage that redounds thereby to 

the Publick h. 


hþ Si tempora quæ in fiſcalibus auctionibus vel 
haſtis ſtatuta ſunt, patiuntur ; cum etiam augmen- 
tum te facturam eſſe profitearis: ad rationalem noſ- 
trum, ut juſtam uberioris pretii oblationem admittat. 
J. 4. C. de fide & jur. haſt. 
Tempora adjectionibus præſtituta ad cauſam fiſci 
pertinent. Niſi ſi qua civitas propriam legem ha- 
beat. l. 1. C. de vend. reb. civ, 5 
Idem reſpondit, ſi civitas nullam propriam legem 
habet de achectionibus admittendis, non poſſe rece- 
di a locatione vel venditione prædiorum publicorum, 
jam perſecta tempora enim adjectionibus præſtita ad 
cauſas fiſci pertinent. I. 21, S. ult. F. ad municip. 
This laſt Text confirms the Privilege which the 
Exchequer has in this particular, becauſe it oppoſes 
1 it theUſage of Adjudications in relation to Duties 
belonging to Towns, whith have not this Privilege, 
unleſs the ſame be expreſly granted to them. 
The Rule explained in this Article is eſtabliſhed by 
the Ordinances, which allow of the doubling and 
trebling the Farms of the Aids or Subſidies. 


| 13 35 
9. The The Conſequence of the Duties that 
Farmers, are laid on Goods and Merchandize, 
and others and of thoſe which are laid on Salt 
who con- os a 5 rr 
red for make it neceſſary to take Security from 
the ſad the Farmers, or thoſe who contract for 
Duties, are the ſaid Duties; and the Conditions of 
„ed to the En agement of the Sureties are re- 
en, gudafe i the Eeaſe or Contract which 
contains their Obligation 7. | 
i Qui fidejullerint pro conductore vectigalis in 
uni ver ſam conductionem, in uſuras quoque in jut 


conveniuntur: niſi proprie quid in na eorum 
verbis obligationis ee 2. §. 02.15 de adm. 
rer. ad civit. pert. | | 

2 England every Receiver, Colleftor, ar other 
Officer Accomptant to the King for any part of his 
Majeſiy's Revenue, is, before his Entry upon the 
Office, bound with Surety or Sureties for his true 
Accompt and Payment. Stat. 7. Edw, VI. cap. 1. ] 


X. 


Whether it be that theſe Duties on 10. 4 


Goods and Merchandize have been far- IN 
0 E 


9. Leaſes o 
Contract at a certain Price agreed for, 10 4 
the Conditions of the Farmers and ties, hen 


Contracters, the Eaſes and Abatements % are 
farmed 


med out by Cant or Auction, or by 


which they may claim, and the other 
Conſequences of the Events, are regu- 
lated either by their Contract, or by the 
Conditions of their Leaſe, if Proviſion 
has been made therein for ſuch Caſes. 
And it there ſhould ariſe Diſſiculties un- 
foreſeen which may concern the Intereſt 
of the Prince, they would be adjuſt- 
ed by his Counſel. For the Intereſt 
which he may have in the ſaid Matter 
does not diveſt him of the general Ad- 
miniſtration of Juſtice within his Do- 
minions, and of the Right of rendring 


Juſtice, or cauſing it to be render'd by 


his Miniſters even in the Cauſes where 


Of the Publick Revenue, &c. T it g. Sect. 6. 349 


out. 


he himſelf is a Party; ſeeing he cannot 


acknowledge any other Authority be- 
ſides that which God hath put into his 
hands, and which he diſpenſes either by 
himfelf, or by his Miniſters J. 
t This is a Conſequence of the Right of Sove- 
reignty. | | | 
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SET NL..... 
f the lewying F all ſorts of 
| Publick Money. 
The CONTENTS. 
kf. Divers forts of Rules for levying the 


Publick Money, e ap 
2. The Taxes for Perfonal Eſtates affect all 


. the Goods of the Perſon who is afſeſſed. 


3. The Privilege of Taxes. 
4. They affect the Goods which the Perfon 


 affefſed has in other Places befides' that of 


His Alode. Os 

5. The Land Tax affects the Lands which 

are charged therewith, as alſo the other 
Goods of thoſe who are in Arrear for the 


"I 


6. The private Agreements between the 
Proprietors.and Poſſeſſors of Lands canuot 
change the Order of leuying the ſaid . 

| 7. The 


. 


— — * 
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7. The Place where the Duties on Goods and 
Merchandizes are levied. * Wh 
8. This Duty is levied on the thing it ſelf, 
which is ſeized for the Payment of it. 
9. The Owner may relinquiſb the Goods for 

tbe Duty, or get it moderated. _.. 

10. If one defrauds the King of the Cuſtoms, 
the Goods are confiſcated. 

11. Ienorance does not excuſe him who has 
defrauded the King of the Cuſtoms. 

12. No body is compelled to aſſiſt in colleci- 
ing the Impoſts on Goods and Merchan- 
dizes, as they are in the Tax on Real and 
Perſonal Eſtates. | 

13. Puniſhments of the Miſdemeanours of 
thoſe who colleft theſe Duties. 

14. All the Goods of Perſons owing any fort 
of Taxes are engaged for the ſame. 

15. One ought not to be caſt into Priſon for 
not paying the Taxes. © 

16. The Taxes do not admit of any Com- 
pen ſation. | 

17. Taxes do not preſcribe. 

18, In doubtful Caſes thoſe who are indebted 
for Taxes, are favoured againſt the Ex- 


\ 


chequer. | 
1. Divers M S there are three kinds of Impo- 
forts of _ - ſitions explained in the three 


2 apt? preceding Sections, ſo there are three 
Fl different ſorts of Rules which regard the 
Money, levying of each of theſe three kinds; 
y ying 
and there are alſo ſome: Rules common 
to all the three, as will appear in the 
Articles which follow a. | 


a See the three preceding Sections. 


| e 4 
2. The As the I'axes on perſonal Eſtates are 


Taxes for levied on the Perſons on account of 


ph nag their Goods, and the Profits which they 
ict all the make by their Induſtry, ſo they affect the 
Goods of ſaid Goods and the ſaid Profits. And 
the Perſon the Collectors of the ſaid Taxes may by 
eee, thebare Effet of the Aſſeſſments ſigned 
| by the proper Officers, diſtrain the 
Fruits and the moveable Effects of the 
Party who is aſſeſſed, without any other 
Obligation or Condemnation. For 
theſe ſorts of Goods belonging to the 
Perſons aſſeſſed are bound and engaged 

by the bare Effect of the A ſſeſſment 5. 
b Fiſcus ſemper habet jus'pignoris. J. 46, §. 3. F 

de jur. fiſc. 5 

One may for the Tax on Real and Perſonal Eſtates 
difirain the Moveables and all" ſorts of Mobiliary 
Effects, and alſo the Fruits of the Lands and Te- 


ne men to, but not the Lands and Tenements them- 


ſelves. For with reſpect to the Immoveables, it 

_ ſufficeth that the Fruits thereof be hy pot hecated for 
the annual Charge of the Taxes. © as Ns 
n the ſeveral Acts of Parliament in England, 

for granting an Aid to his | Majeſty to be raiſed by 


a Land Tax, Power is given to the Collectors 
thereof, in caſe of Non-payment, to levy the 
Sum aſſeſſed, by Diſtreſs and Sale of the Goods and 
Chattels of ſuch Perſons as refuſe or neglect to 
pay, or diſtrain upon the Meſſuages, Lands and Te- 
nements charged with any Sum or Sums of Money. 
See the ſeveral Acts of Parliament for the Land 


Tax. 
III. 


This Mortgage of the Goods of 3. Th 

thoſe who are aſſeſſed is privileged, and Privilege 
the Tax is preferred before all other 9% 74x 
Debts, except ſuch as have ſome privi- 
T2 Mortgage on the thing that is 
diſtrained, or ſome of the Cauſes ex- 
plained in the fifth Section of the Title 
of Pawns and Mortgages c. 

c Reſpublica creditrix omnibus chir lis 
po præfertur. J. 38. $. 1. F. 7 ne 
jud. poſſid. 

See the twenty third Article of the fifth Section 
of the Title of Pawns and Mortgages, and the 
fourth, fifth, and following Articles of the ſame 
Seftion in the Book of the Civil Law in its Natu- 
ral Order. 

IV. 


Seeing the Aſſeſſments for Perſonal 4, They 
Eſtates are made on the foot of all the af rhe 
Goods which the Perſons aſſeſſed are Cod that 
poſſeſſed of, they affect not only the el 
Goods they have in the Places of their ;; 706 
Habitation; but even all their other Places le. 
Goods, in what Place ſoever they are i that 


ſituated, are bound for the ſame 4. +4 = Ar 


d Illorum qui publica, ſive fiſcalia debent, om- 
nia bona ſunt obligata, l. alt. C. vectig. nov. 


inſt, n. p. 
175 v. 


The Land Tax affects directly only 5. The 
the Lands which are charged there with. Land Tax 
But becauſe it is a Charge on the Fruits, = - 
it follows thoſe who have enjoyed them, 2 . 
whether they be Proprietors, Uſufruc- ged there- 
tuaries or others. And ſince their En- with, as 


joyment of the Fruits makes them 4 1% 6, 
ther Goods 


Debtors for the Tax due from the, ,,,; 

Lands, their other Goods are engaged ho ar: in 
for the ſame for the time that they en- Arrear for 
joyed them e. the ſame, 


d Imperatores Antoninus & Verus reſcripſerunt, 
in vectigalibus ipſa prædia, non perſonas conveniri, 
& ideo poſleſſores etiam præteriti temporis vectigal 
ſolvere debere. Eoque exemplo actionem ſi igno- 
raverint, habituros. J. 7. J. de publ. & vectig. 
Univerſa bona eorum qui cenſentur vice pignorum 
pro tributis obligata ſunt. 1. 1. C. in quib. cauſ. 
pign. vel hyp. tat. cont. | | 


VI. | 


Seeing the Land Tax affects the Land 6. The 
which is charged, and regards him who pri 
reaps the Fruits thereof, nothing can _ * 


be done in derogation of the ſaid Mort- ren the 


gage Proprietor: 


7. The 
Plate 
Where the 
Duties on 
Goods and 
Merchan. 
dixes are 
levied, 


] 
£ 
11 
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and P:ſſeſ- gage by any Covenant between the Pro- 
ſors of prietor of the Land and other Perſon 
, who has the Enjoyment of it. Thus 
hangs ;he when a Proprietor mortgages to his 
order of Creditor the Land that is ſubje& to the 
levying the (41d Tax, and gives him the preſent En- 
ſud Jar. joyment and Poſſeſſion thereof, the Pro- 
prietor undertaking to pay the Tax, 
this Agreement would not diſcharge the 
Creditor from paying it, but he would 
be liable to pay the Tax becauſe of his 
Enjoyment of the Fruits F. Thus the 
Purchaſer of Lands or Tenements who 
ſhould ſtipulate that the Seller ſhould 
bear the Charge of the Tax, would ne- 
vertheleſs be anſwerable for it. For theſe 
private Agreements can male no change 
as to the Rights of the Exchequer, and 
they give only an Action of Relief a- 
gainſt him who has undertaken to pay 
the Tax g. 

Inter debitorem & creditorem convenerat, ut 
creditor onus tributi prædii pignerati non agnoſceret: 
ſed ejus ſolvendi neceſſitas debitorem ſpectaret: 
talem conventionem quantum ad fiſci rationem, non 
eſſe ſervandam, reſpondi. Pactis enim privatorum 
formam juris fiſcalis conyelli non placuit. I. 42. F. 
de patt, 

g Rei annonariz emolumenta tractantes cogno- 
vimus hanc eſſe cauſam maxime reliquorum, quod 
nonnulli captantes aliquorum momentarias neceſſita- 
tes, ſub hac conditione fundos comparant, ut nec 
reliqua eorum fiſco inferant, & immunes eos poſſi- 
deant. Ideoque placuit, ut fi quem conſtiterit hu- 
juſmodi habuiſſe contractam, atque hac lege poſſeſ- 
ſionem eſſe mercatum: tam pro ſolitis cenſibus fun- 
di comparati, quam pro reliquis univerſis ejuſdem 
poſſeſſionis obnoxius teneatur. Cum neceſſe ſit 
eum qui comparavit, cenſum rei comparatæ ag- 
noſcere ; nec liceat cuiquam rem fine cenſu com- 
parare, vel vendere. I. 2, C. ſine cenſ. vel rel. 


Jund. comp. u. p. 
VII. 


7. Th The Impoſitions on Goods and Mer- 
Pace chandizes are levied on the things 
m_ he themſelves which are ſubje& thereto, 

uiles on . 
Cod ang and in the Places where the Duty ought 
Merchan. to be paid, whether it be at their En- 
lige are try into a Port, or at a Paſlage, or in 
ed, the Places where the Goods are to be 
ſold, or elſewhere, according to the 
Nature of the Impoſition, and the Re- 
gulations which have been made there- 

in h. 
h See the ſecond and third Articles of the fifth 

Section. | | 


VIII. 


. „ Altho the Owners of the Goods and 
Duty i; le. Merchandizes which are ſubject to Pu- 
= ;* ties do not appear, yet ſince the Impoſt 
% is not laid on any Perſon in particular, 
ue, but only in general on each kind of the 
/iized jor ſeveral Goods and Merchandizes, the 
ben. ſame is levied on every one of them ac- 
. cording as its Nature ſubjects it there- 


4 


ted. And this Duty is levied on the 
thing itſelf, which is ſeized and ſtop- 
ped in the Place where the Duty ought 
to be paid i. 

1 Ad res ejus omnemque ſubſtantiam exactor ac- 
c edat. I. 2. C. deexatt. trib. 

If it is lawful to ſeize the Goods for all manner 


9 Contributions, much more is it lawful to ſeize the 
tings themſelves which are ſubject to the Duty. 


IX. 


If the Owner was preſent at the En- 9. The 
try of the Goods or Merchandizes 2wrer 
which he owned to be his, and that 8 1 
they were delivered to him upon his * 
undertaking to pay the Duty afterwards, for the 
he would be perſonally bound for it, Put), or 
and his other Goods would be engaged &* " 
for the ſaid Duty. ut if it ſhould hap- 
pen that the thing were not worth the 
Duty, and that the Owner ſhould chuſe 
rather to abandon it, than to take it, 
and to pay the Duty, he would be quit 
by abandoning the thing, if the Im- 
poſt were not moderated. For it is en- 
ly on account of the thing itſelf that 
this Duty is due /. 


Indiction es non perſonis, ſed rebus indici ſolent. 
Ideo ne ultra modum earumdem poſſeſſionum quas 
poſſides conveniaris, præſes provinciæ proſpiciat. 
J. 3. C. de annon. & trib, 


* This Text may be applied to this Rule. 


; A * 1 


If the Owners of theſe ſorts of 10. 
things committed any manner of Fraud 9 
to avoid paying the Duty thereof, as if |< ng f g 
for avoiding Payment of the Cuſtoms of 25 Cuſ: 
Goods at their Entry, they ſhould run roms, the 
them, the Fraud being diſcovered, the Gd are 
Goods and Merchandizes would be con- Hcatid. 
fiſcated. And this Confiſcation would 
take place againſt the Heir or Execu- 
tor; for he who had committed the 
Fraud, had already incurred this Pe- 
nalty. And if there were other Puniſh- 
ments ordained by the Statutes and Or- 
dinances, thoſe who were guilty of the 
Fraud, and their Accomplices, would be 
liable to them . 

m Commiſſa vectigalium nomine etiam ad ha- 
redem tranſmittuntur. Nam quod commiſſum eſt 
ſtatim deſinit ejus eſſe qui crimen contraxit, domi- 
niumque rei vectigali 9 Ea propter com- 
miſſi perſecutio, ſicut adverſus quemlibet poſſeſſo. 
rem, ſic & adverſus hæredem competit. J. 14. F. 


de public. ex vectig. & com. N 
Fraudati vectigalis crimen ad hæredem ejus qui 
fraudem contraxit, commiſſi ratione tranſmittitur. 


J. 8. eod. 
XI. 
11. Igno- 


We reckon as a Fraud in this matter, , 


all the Ways which are made uſe of to t excu/+ 
| con- him who 
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has de- conceal from the knowledge of the 


ſrauded Perſons imployed to collect theſe Duties 


_ ihe the things which are liable to them, 
7 na whether it be that he wlio uſes this 
Way doesit with deſign to cheat, know- 
ing well enough that they ought to pay 
the Duty, or whether he be ignorant 
of it. And his Goods and Merchan- 
dizes will be confiſcated x. For this 
Duty being impoſed by a publick Law, 
it is preſumed to be known by every 
body; and if Ignorance were a ſuffi- 


cient Excuſe, every one would plead 
it o. 

» Licet quis ſe ignoraſſe dicat, nihilominus eum 
in poenam vectigalis incidere, divus Adrianus conſti- 
tuit. Divi quoque Marcus & Commodus reſcripſe- 
runt, non imputari publicano, quod non inſtruxit 
tranſgredientem : ſed illud cuſtodiendum ne deci- 

iat profiteri volentis. J. 16. S. 5 & 6. f. de pub- 
le, & vectig. ex comm. a 

+ See the ninth Article of the firſt Section of the 
Rules of Law, in the firſt Tome of the Civil Law in 
its Natural Order. 

XII. 


12. No There is this Difference between the 
body H levying of the Impoſts on Goods and 
PP, Merchandizes, and that of the Tax on 


fo aſſiſt in 
0 Real and Perſonal Eſtates, chat no bo- 
rhe Imtoſis dy is compelled to aſſiſt in levying the 
o Goods ſaid Impoſts, no more than to take them 
and Mer- ; BE. 
to farm, unleſs they engage therein vo- 


chandize a a 
as they 15s luntarily ; and it belongs to the Farmers 


in the Tax and others who have contracted for the 
onRealand Dutics of this kind, tojtake care of le- 
Py og vying them p. But in levying the Tax 
on Lands and Perſonal Eſtates, one may 
be compelled to aſſiſt therein; for it is 
one of the Functions of thole Offices 
which are called Municipal, of which 
notice ſhall be taken in its due place g. 
Thus the Sheriffs or Conſuls of the re- 
ſpective Towns and other Places, or the 
other ſorts of Officers, or Overſeers, 
according to the Uſage of the ſeveral 


Þ Ad conducendum vectigal invitus nemo com- 
ellitur. Et ideo impleto tempore conduftionis elo- 
canda ſunt. J. 9. §. 1. F. de public. & vettig. 

Cum quinquennium, in quo quis pro publico 
conductore ſe obligavit, exceſſit; ſequentis temporis 
nomine non tenetur, idque principalibus reſcriptis 
exprimitur: diyus etiam Adrianus in hæc verba re- 
ſcripſit, valde inhumanus mos eſt iſti quo retinentur 
conductores vectigalium publicorum & agrorum ſi 
tantidem locari non poſſint, nam & facilius inve- 
nientur conductores i ſcierint fore, ut, fi peracto 
luſtro diſcedere voluerint, non teneantur. J. 3. 5. 
6. F. de jure ſiſci. 

Si cum Hermes vectigal octavarum in quinquen- 
nium conduceret, fidem tuam _— poſteaque 
ſpacio eius temporis expleto, cum idem Hermes in 
conductione, ut idoneus detineretur non conſenſiſti, 
ſed cautionem tibi reddi poſtulaſti ; non oportere 
te de poſterioris temporis periculo adſtringi, com- 
petens judex non ignorabit. l. 7. C. de locat. V. 
4. 11. cod. 

q See the firſt Article of the fourth Section of the 
{xteenth Title, 
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Places, zre obliged to levy the ſaid Tax. 
For which reaſon this Imployment of 
collecting the publick Taxes has no- 
thing in it that is mean or diſhoneſt, 
and it does not any ways derogate from 
the Dignity which they may have by 0- 
ther Offices v. 

r Exigendi tributi munus inter ſordida munefa 
non habetur, Et ideo decurionibus quoque man- 
datur. J. 17.5, 7. ff. ad municip. & de ins. 

[ In the As of Parliament in England by which 
the Land Tax is impoſed, Commiſſioners are therein na- 
med for putting the ſaid Aﬀs more effectually in Ex- 
ecution, and they have Power to compel Perſons to 
ſerve in making the ſevera! Aſſeſſments, and collet- 
ing the Sums that are aſſeſſed. 


XIII. 


Since the levy ing of the Duties which “7. 


are impoſed on Goods and Merchandi 


zes at their Entry into Ports, or at 4% 


their Paſſage from one Place to another, 
or otherwife, is liable to Concuſſions 
and Violences which thoſe Perſons who 
are employed to collect the ſaid Duties 
may commit, becauſe of the Facility 
they have of turning into Violence 
the Force which they have in their 
hands, and of cheating either in the 
Duty it ſelt, or in the Quality or Quan- 
tity of the things which are ſubject to 
it, or otherwiſe; Puniſhments are 
therefore ordained for theſe ſorts of 
Concuſſion and Violence, and they are 
repreſſed according to the Quality of the 
Fact and the Circumſtances, purſuant 
to the Regulations which have been 
made therein s. 


s Quantz audaciæ, quantz temeritatis ſint publi- 
canorum factiones, nemo eſt qui neſciat; idcirco 
prætor ad cpmpeſcendam eorum audaciam hoc e- 
dictum propoſuit. JI. 12. ff. de publ. ex vectig. 


comm. 
Prætor ait, quod publicanus ejus publici nomine 


vi ademerit quodye familia publicanorum, ſi id re- 
ſtiiutum non erit, in duplum, aut fi poſt annum 
agetur, in ſimplum judicium dabo. Item ſi dam- 
num injuriæ furtumve factum eſſe dicetur, judicium 
dabo. Si ad quos ea res pertinebit non exhibebitur, 
in dominos ſing noxæ ſeditione judicium dabo. 


1 1. F. eod. = Ea 
e 
It is common to the recovering of 
all the different ſorts of Taxes, that all 


55 
* 


erty 
Wh 


nours of 
{fe who 
C0 left theſe 
Duties. 


14. All 
the Gooss 


of Perſons 


the Goods of the Perſons who are 1n- owing any 


debted on that ſcore, are engaged for 


ſort of 


the Payment of them, whether the Tax Tauer . 


be laid on Perſons, as the Tax on Per- 
the ſame. 


ſonal Eſtates, or whether it affect cer- 
tain Things, as the Tax on Lands and 
Houſes, and the Impoſts on Goods and 
Merchandize t. 


t Illorum qui ublica ſive fiſcalia debent, om- 
nia bona ſunt obligata. J. wit. de vectig. nev. 


inſt. n. p. 


aged fir 


ha hs ans , 


Of the Publick Revenue, Gr. | Tit. g. Sect. 6. 


Res eorum qui fiſcalibus debitis per contumaciam 
ſatisfacere differunt, diſtrahantur, comparatoribus 
data perpetua firmitate poſſidendi. J. 1, C. de cap, 
e diſtr. pign. trib, N | 

See concerning the Mortgage of the Goods of Per- 


ons owing Taxes, the Remark on the ſecond Arti- 
cle as 10 Immoveables. 
XV. 
15, One It is likewiſe a Rule common to all 
ought not ſorts of Taxes, that no body can be 
_ 1 impriſoned for not ſaying the, unleſs 
27 no; they be guilty of ſome Offence. For 
paying the the Taxes regard the Perſons of Men 
Tex only becauſe of their Goods: And they 
are of themſelves a Burden ſufficient 
without adding to it this Hardfhip, 
which, thro the Indiſcretion of the 
Perſons who ſhould have this Power in 
their hands, might be a means to fill all 
the Priſons of the Kingdom . 


Nemo carcerem plumbatarumque verbera, aut 
pondera, aliaque ab inſolentia judicum reperta ſup- 
plicia in debitorum ſolutionibus, vel a perverſie, vel 
ab iratis judicibus ex paveſcat. J. 2. C. de exdtfor, 
tribut. | . 

Satis ſit debitorem annonarum ad ſolvendi neceſ- 
ſitatem captione pignorum conveniti. J. 2. C. de 
cap. & difbr. pigu. #ribr. canſ. . 
| [According to our Uſage in England, Perſons re- 
fuſing to pay the publick Taxes may be impriſoned. 
EY the Act of Parliament, which impoſes the 
Tax on Lands and perſonal Eftates, if any Perſon 
or Perſons ſhall or refuſe to pay their Aſ- 
ſeſſment by the ſpace of ten Days after Demand, 
any two of the Commiſſioners are thereby aut ho- 
rized to commit ſuch Perſon or Perſons (except a 
Peer or Peereſs of Great Britain) zo the common 
Goal, there to remain without Bail or Mainprize, 
antil Payment be made of the Monty aſſeſſed, and 
of the Charges for bringing in of the ſame, See 
the Act for the Land-Tax. ] 


XVI. 


16. Te It is alſo common to all ſorts of Faxes, 

22 that they do not admit of any manner 

if any of Compenſation, neither for what 

Compenſa- may be due to the Perſons paying the 

tion. Taxes from thoſe who colleét them, 

nor for what may be owing to them 

either by the Exchequer it ſelf, or the 

Prince. For as to thoſe who collect the 

Taxes, it is not to them that they are 

due: And as for the Prince, ſeeing the 

Taxes are deſtined and ſet apart for the 

publick Service, it is no ways allowable 

that they ſhould be diminiſhed on ac- 

count of what the Prince may owe on 

another ſcore to the Perſons of whom 

the Tax is demanded ; ſince they have 

no reafon to fear the Inſolvency of the 
Exchequer, which is always ſolvent x. 


x Ut debitoribus fiſci quod fiſcus debet compen- 
ſetur fepe conſtitutum eſt, excepta cauſa tributoria 
& ſtipendiorum. 1, 46. 8. 5. F. de jure fiſct. 

Ob negotium copiarum, expeditionis tempore 
mandatum, curatorem condemnatum, pecuniam 


Vo I. II. 


jure compenſationis retinere non placuit: quoniam 
ea non compenſatur, J. 20. F. de conenſ. 

In ea, quæ reipublicz te debere fateris, compen- 
ſari ea quæ invicem ab eadem tibi debentur, is cu- 
jus de ea re notio eſt, jubebit: Si neque ex Kalen- 
dario, neque ex vectigalibus, neque ex frumenti ve 
olei publici pecunia, neque tributorum, neque ali- 
mentorum, neque ejus qui ſtatutis ſumptibus ſervit, 


neque fideicommilſi civitatis debitor ſis. J. 3. C. 


cod. | | | 
4 Fiſcus ſemper idoneus. J. 2. in f. ff. de ſand. 
ot. 
Nec ſolet fiſcus ſatiſdare. I. 1. $. 18. . ut legat. 
ſeu fid, | | 
See the fourth Article of the ſeventh Seftion of 


the fifth Title, bes 
XVII. 


Altho the Taxes ought to be levied 19. Taxe; 
within their proper Times, and that 4» 7 Pre- 


the Taxes on Lands and perſonal E(- letze. 
tates ought to be levied every Year, 
and the Duties on Goods and Mer- 
chandizes ought to be collected in the 
Places, and at the Times preſcribed by 
the Statutes and Ordinances for that 
porpole yet all the Taxes to which a 
ight has been once acquired, may be 
levied in the ſubſequent Years; and 
there are no other Preſcriptions for the 
Arrears of Taxes beſides thoſe which 
the Ordinances and the Uſage of Places 
may have eſtabliſhed j. Thus, for ex- 
ample, he who ſhould produce Acquit- 
tances for three ſubſequent Years of any 
ax or Impoſition, would be preſumed 
to have acquitted. the preceding Years, 
and would be diſcharged from them, 
unleſs there were evident Proof that 
he had not paid them 2, But the Right 
of the Tax it ſelf is impreſcriptible. 
Thus, Lands ſubje& to the Land-Tax 
are not freed from it by Preſcription, 
unleſs there be ſome; Title to ſhew. their 
Exemption a. | 5 | 
y Juſtas etiam que locum habent fiſci actiones 
præcipimus concremari ob hoc ſolum quod ſuis tem- 
poribus prolatz non ſunt. J. 6. C. de jure ſiſci. 

z Quicumque de provincialibus & collatoribus, 
decurſo poſthac quantolibet annorum numero, cum 
probatio aliqua ab eo tributarix ſolutionis expolci- 
tur, fi ttium cohærentium ſibi annorum apochas ſe- 
curitateſque protulerit, ſuperiorum temporum apo- 
chas non cogatur oftendere 7 neque de praterito ad. 
illatidnent fünctionis tributariz coarctetur: nifi forte 
aut curialis, vel quilibet publici debiti coactor, five 
compulſor ofen vel collatorum habuerit cau- 
tionem, aut id quod repoſci deberi ſibi manifeſta 
anon adſertione patefecerit. J. 3. C. de apoch. 

ubl. 

; We muſt underſtand this Text, according to the 

Uſage in France, of the Caſes where the Tax is 

levied by one and the ſame Perſon. Fer if the 

Caſe were, for example, of the Taxes for ſeveral 

Years, which had been laid either on real or perſo- 

nal Eflates, and had been levied by different Con- 

ſuls or Collectors, every one of them having their 

diſtinct reſpeftive Tears wherein they were charged 

with the levying of the Tax for that Tear, the 

Payment which had been made to three of them, 

would be of no prejudice wk the preceding Conſuls or 
A | Col- 
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tima A re poſſed erint, de poſſeſſione qui- 
dem rei, ſeu dominio nequaquam removeri. Func- 
tiones autem, ſeu civilem canonem, vel aliam 
quampiam publicam collationem eis impoſitam de- 
pendere compelli. Nec huic parti cujuſcunque tem- 
poris præſeriptionem oppoſitam admitti. J. 6. de 
Præſc. xxx. vel xl. ann. 


XVIII. 


18. In In all ſorts of Taxes and Impoſitions, 
doubtful if there ariſe any Difficulties which 


„ e render the Cauſe of the Exchequer 


»debred doubt ful, ſo as that its Right appears 
Jaxes to be uncertain, whether it be that it 
is not ſufficiently enough eſtabliſhed, 
gainſt the AS if ſome particular Merchandize were 
Exchequer, not clearly enough expreſſed in the E- 
numeration of the ſeveral ſorts of Mer- 
chandizes upon which the Duty is laid, 

or that the Pury being ſufficiently eſta- 

bliſhed, there be ſome doubt concern- 

ing the (ary of the Duty, or other 

ſuch like Difficulties; theſe kinds of 
Doubts ought to be reſolved in favour 

of particular Perſons againſt the Ex- 
chequer. For beſides that the Exche- 

ver is in the place of the Plaintiff, and 

that in general every Demand ought to 

be clear, and well proved, the Rights 


of the Exchequer are entitled to Favour. 
and Privilege only in fo far as concerns 


the Juſtice of the Taxes, which makes 
them neceſſary for the publick Good, 
and the Facility of levying them ; which 
is reſtrained to Taxes that appear to be 
clearly and evidently eſtabliſhed,” and 
does not extend to the Demands and 
Pretenſions which the Officers imploy- 
ed in levying the Taxes, or the Far- 
mers thereof, may make beyond the 
Bounds of the Duties and Impoſitions 
which are clearly fixed and eſtabliſhed 
by the Sovereign. 

| 6 Non puto delinquere eum qui in dubiis quæſ- 
tionibus contra fiſcum facile reſponderit, J. 10. F 
de jure fiſct. 

Adore non probante, qui convenitur, etſi ni- 
hil ipſe præſtat, obtinebit. J. 4. in f. C. de 
edendo. | 

See the laſt Article of the firſt Section of the en- 
ſuing Title. | 
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Collectors, whoſe Rolls. are not indorſed, and who 
had given no Acquittance. 

a Jubemus eos qui rem aliquam per continuum 
annorum quadraginta curriculum fine 5 legi- 


Ec. BO OEl. 


w 1 + 4 


SECT. VII. 


Of Exemptions from the ſeveral ſorts 
of Taxes v7 
The CONTENTS. 

1. All Perſons are ſubjeft to the perſonal 
Taxes, unleſs they are exempted. 

2. It is the ſame thing as to the Taxes on 
real Eſtates. 

3. The Impoſts on Goods and Merchandizes 
are limited to certain Things. 


4. Three ſorts of Exemptions from Taxes. 
5. Exemptions from Taxes for ſeveral 


Cauſes. | ; 
6. Exemptions granted by Towns, and other | — 
Places, to certain Perſons. g Me 
7. Exemptions which paſs, or do not paſs dix 
to the Heirs. BS 
8. The Exemptions which go to Deſcen- the 
dants, do not go to thoſe of Daughters. 
9. Age, Sex, Children, do not exempt : 
And it is neceſſary to have a Privilege 
for Exemption. | 
10. The Exemptions depend on the Favour 
granted by the Sovereign. th 
11. The Exchequer is exempt from all man- 
aer of AXES. ty 7 
12. The Exemptions of Things paſs to all 
| Poſſeſſors and Succeſſors, but not the Ex- 
emptions of Perſons. | 8 
13. The Privilege of the Place ceaſes by the 4 T, 
Removal of one's' Habitation to another forts 
Place. Exem 
tions 
* Taxes 
HE Taxes on perſonal Eſtates re- 1. 4% Per. 


rd in general all Perſons who 1 1 


are ſettled in the Places which are ſub- 256 per- 
ject thereto: For there are ſome Places nal Taxe, 
in France which are not ſubject to this es they 
Tax. And even in the Places which 97 ©? 
are ſubje& to it, there may be Perſons © 
who are exempt from it a. | 

a Munera quæ patrimoniis, publicæ utilitatis gra- 
tia, indicuntur, ab omnibus ſubeunda ſunt. J. 2. C. 


de muner. pair. | 
Altho this Text relates to other ſorts of Charges, 


yet the Rule is with much more reaſon true as to 
the Charges of Taxes, 


IL 


The Taxes on real Eſtates or Im- 2. 1 
moveables are limited in F-ance to ſuch «of ape 
as are ſituated within the Provinces ;, 8 
which. are ſubject to the ſaid Tax : Taxes on 
And as for the other Provinces, it is by real 
virtue of a Franchiſe or Immunity, and 5%. 
not 


2. The 
Impoſts on 
Goods and 
Merc han- 
dizes are 
limited to 
certain 
things. 


4. Three 
ſorts of 
Exemp- 
tions from 
Taxes, 


Of the Publick Revenue, Oc. Tit. 5. Sect. 7. 355 


not of a Privilege, that they are ex- 
empted from the ſaid Tax b. But in 
the Provinces which are ſubje& to the 
ſaid Tax, there are Exemptions which 
except certain Lands from being char- 


ged therewith; and there are alſo ſome 


erſons who are exempted c. 


b In the Roman Empire, the Conditions of the 
Provinces were different ; ſome of them were total- 
ly exempt. Barcenonenſes immunes ſunt. l. 8. 


. 


de cenſib. 1 *: 
Others were of an eaſier Condition than the ge- 
werality. But in France there are but few of thoſe 
Provinces where the Roman Law is moſt in uſe, 
which are ſubject to the Tax on teal Eſtates, 
e See the tenth Article. 


III. 


The Impoſts on Goods and Merchan- 
dizes are alſo reſtrained not only to 
the Things which are ſubje& to the 
ſaid Duties, but likewiſe for every one 
of the ſaid Things to the Caſes of their 
Entry, of their Paſſage, and others 
where the Duty ought to be collected. 
And there are two ſorts of Exemptions 
from theſe Duties: One of certain 
Things that are not ſubje& to the Du- 
ty, as Books. And the other of ſome 
Perſons who have ſome Privilege which 
diſcharges them of the ſaid Duty 4. 


d See the eighth Article of the ſecond Section; 
4s ſo the tenth Article of this Section. 


IV. 

It follows from the three preceding 
Articles, that the Exemptions or Im- 
munities from Taxes are of three ſorts : 
Some are „— and common to Pro- 
vinces, to Towns, and to certain Places; 
and others are particular and peculiar 
to ſome Perſons; and there are ſome 
which except certain Things. Thus, 
for the general Exemptions, ſome 
Provinces have a Franchiſe or Immu- 
nity from the Tax on perſonal Eſtates, 
and moſt of them are exempted from 
the Tax on real Eſtates. And 1n the 
Provinces ſubje to the Tax on per- 
ſonal Eſtates, there are Towns and 
other Places which are exempted from 
it. And there are alſo ſome Provinces 
which have an Exemption or Immunity 


from Impoſitions on Goods and Mer- 


chandize, or on ſome kinds of them. 
And there are ſome Things which are 
exempted throughout the whole King- 
dom e. | 


e Quamquam in quibuſdam beneficia perſonis 
data immunitatis cum perſona extinguantur, tamen 
cum generaliter locis, aut cum civitatibus immuni- 
tas fic data videtur, ut ad poſteros tranſmittatur. 
J. 4. S. 3. ff. de cenſib. 

One ſees in this Text the Diſtinction between 


Vor. II. | 


* 
* 


perſonal Exemptions which are limited to certain 
hy 1 and thoſe which are granted to Towns 
and other Places, which are common fo all thoſe 
who are Inhabitants of thoſe Places, and paſs ts 
thoſe who ſhall be ſuch for the ſuture: 


, V. 

The particular Exemptions from per- 3. Exemp- 
ſonal Taxes are of two ſorts: One is %, from 
of thoſe which belong to ſome Fer- fe 
ſons by the bare Effect of their Qality, Cauſes. 
without having any Title thereto in 
their own private Right. Thus, Ec- 
clefiaſtical Perſons are exempted from 
this Tax, in conſideration of that Qua- 
lity. Thus, the Gentry in France are 
exempted becauſe of their Nobility ; 
and many Officers are entitled to this 
Exemption on account of their Offices. 

And the other is of the Exemptions 
granted for other particular Cauſes, as 
tor certain Functions, or. upon other 
Conſiderations in favour of which the 
Prince may grant this Privilege. And 
we ſee in the Regulations concerning 
this Matter many of theſe Exemptions 
of ſeveral ſorts f. 

f Quibuſdam aliquam vacationem munerum ,gra- 
viorum conditio tribuit. J. 6. V. de jure immun. 

Aliho this Text relates to other Exemptions, es 
the Rule agrees to the Exemption from Taxes. 

Mechanicos, geometras & architectos, qui divi- 
ſiones partium omnium, inciſioneſque ſervant, 
menſuriſque & inſtitutis opera fabricationibus ſtrin- 
gant, & eos qui aquarum ductus & inventos mo- 
dos docili liberatione oſtendunt in par ſtudifin do- 
cendi atque diſcendi noſtro ſermone compellimus. 
Itaque immunitatibus gaudeant & ſuſcipiant docen- 


dos, qui docere ſufficiunt. Il. 2. C. de excuſe 
artif. 

| VI. | 
Beſides the Exemptions explained in 6. zcemp- 
the preceding Article, there are ſome ions gran- 
which the Corporations of Towns and #4 7 
other Places may grant to certain Per- 1% | 
ſons, to engage them to ſettle among Places, to. 
them, and there exercife ſome Func- certain 
tions that are uſeful to the Publick. Perſons. 
Thus, it is the Cuſtom in ſome Places 
to encourage Phyſicians, and Profeſſors 
of Arts and Sciences, to come and 
ſettle among them by fuch like Exemp- 
tions, none of which is of any preju- 
dice to the Rights of the Crown ; for 
the publick Taxes are not by this means 
diminiſhed, and the Inhabitants of 
thoſe Places bear willingly the Share of 
the publick Taxes which would fall 
upon thoſe Perſons; and they do not 
even thereby increaſe their own Aſſeſſ- 
ments, which continue the ſame g. 


g Exceptis qui liberalium ſtudiorum antiſtites 
ſunt, & qui medendi cura funguntur, decurionum 
decreto immunitas nemini tribui poteſt. J. 1. C. de 
decr. decur. ſup. imm. quib. conced. | 

1 3 & Nec 
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Nec intra numerum præſtitutum oudine invitos 
medicos immunitatem babere ſæpe conſtitutum eſt, 
cum oporteat eis decreto decurionum immunitatem 
tribui. J. 5. C. de profeſſ. © med. a 

Negotiatores qui annonam urbis adjuyant, item 
navicularũ, qui annonæ urbis ſerviunt, immunita- 
tem a muneribus publicis conſequuntur, quamdiu in 
ejuſmodi actu ſunt, Nam remuneranda pericula 
eorum, quin etiam & hottanda præmiis, merito 
pres ut qui peregre muneribus, & quidem pub- 
licis, cum periculo & labore fungentur, a domeſti- 
cis vexationibus & ſumptibus liberentur ; cum non 
ſit alienum dicere, etiam hos reipublice cauſa, dum 
annonæ urbis ſerviunt, abeſſe. J. 5. S. 3. V. de 
jure immun. 

See the tenth Article of the fourth Section of the 
ſixteenth Title of this Book. 

Sometimes they give likewiſe Salaries to Phyſs- 


£ , l VIII. | 
| The Exemptions which paſs to De- 8. The Ex- 
ſcendants are limited to thoſe. of the n, 


Male Iflue, and do not go to the Chil- «ra 


dren of Daughters. For theſe do not rte, 4, 


follow the C ondition of their Mothers, nor go to 
but that of their Fathers J. thoſe of 
*. nn 

I Generi poſteriſque datæ cuſtoditæque (immuni- 8 
tate) ad eos qui ex ſœminis nati ſunt non perti- 
_ ** S. 2. . de jure imm. 

um legitimæ nuptiæ factæ ſint, patrem liberi 

ſequuntur. J. 19. F He flat. hom. „ 

There are ſome Places in France, where the Chil- 
dren of Fathers who are noble, and Mothers who 


cians and others, beſides an Exemption from Taxes, are noble, are likewiſe noble. It is with reſpect to 11. 
And in this Caſe it is the Duty of thoſe Phyſicians this Uſage that it is ſail, the Mother ennobles Exch 
10 attend the Poor gratis. Archiatri ſcientes anno- e Iſſue. | is exe 
naria ſibi commoda a populi commodis miniſtrari, from 
honeſte obſequi tenuioribus malint, quam turpiter IX. man! 
ſervire divitibus. Quos etiam ea patimur accipere . | . | of Ta 
que ſani offerunt pro obſequiis, non ea quæ peri- There is no Exemption barely on g. Aye, 
clitantes pro ſalute promittunt. J. 9. eod. i account of Age, whether it be Infancy, Sex, Chil- 
We have no ſuch Examples among usof Phyſicians, or old Age or becauſe of 8 for dren, do 
ho bargai certain Sum of Money in ca | : N dex, Or tor fe 
W argain for a 8 f M ney TG the number of Ch Id 7 not ex- 
the Patient recovers : It is only Quacks and Moun- Cauſ. Ularen, or tor other empt; and 
tebants that praftiſe after this manner. auſes beſides thoſe of Privileges , it i« . 
or Exemptions ſpecified in the Re- ſary 1 
| VII. gulations made concerning this Mat- 4 - 
by | f a ter. Privilege f 
7. Ex- Among the particular Exemptions of | | er Exemp- 3 
ky —_— 5 Perſons, there are ſome which are li- a Munera que patrimoniis injunguntur vel in- ion. " 
i4 Fate > „ mited to one Perſon, and do not go to = ww er heme rr exculet, ne- Thing 
E paſs to the his Deſcendants ; ſuch as thoſe which 2 orum. 0.6. 5. 4. . de min. & . 2”; 
*4 Heirs. are granted in conſideration of ſome Neque tempore ætatis, neque numero liberorum | Poſſeſſo 
I Functions, or of ſome Offices, which 2 muneribus quz patrimoniorum ſunt, excuſationem ans In 
7 have not the Effect to ennoble the Per- T7 babere poteſt. l. 5. C. de mun. patrimon. der 
4 ſon b. And there are ſome which go cubjugar lar _— ——_— — ee 
A | _ f . plenam 
i} to the Deſcendants, ſuch as the Exemp- immunitatem deſiderare cum munera, quæ impen- tions of 
it tion on the ſcore of Nobility; and that fas exigunt, ſubire te neceſſe fit. l. 7. C. de mun. | Perſons 
4 of Offices which ennoble the Perſon, Pm. WL 
j whether it be that the Office ennobles Po un pros manera malle etiam ſulkiners 
4 the firſt who is veſted with it, or that Althe the Contributions mentioned in theſe Texts 
" it hath this eftect only after it has paſſed were different from our Taxes, yet the Rule agrees 
4 from Father to Son, whoſe Children #o em, and it in uſe with us, except in ſome 
4 are intitled to the Exemption: and P/##5 where they grant ro Minirs an Exemption 
in . . - , from perſonal Taxes. Which may be perhaps eround- 
F there may likewiſe be ſome Exemptions en i raw which we 5nd F 
li hich icular Conſiderati r Fas ng nes a 
which upon particular Conliderations Roman Law, where it is ſaid, that in ſome Pro- 
if paſs to all the Deſcendants of thoſe to vinces the Children were exempt from the Poll- 
1 whom they have been granted i. ' Tax, until the Males arrived at the Age of ſour- 
A : teen, and the Females at that of twelve, and aſter 
3 : h Perſonis datæ immunitates hæredibus non re- they were paſt ſixty five Years. Etatem in cenſen. 
4 linquuntur. J. 1. S. 1. ff. de jure imm. do ſignificare neceſſe eſt, quia qu buſdam ætas tri- 
q Quod datur perſonis, cum perſonis admittitur. l. 1. buit ne tributo onerentur. Veluti in Syriis, a qua- 
1 5. 43. ff. de aq, quot. ; ftuordecim annis maſculi, a duodecim toeming uſque 
1 3 *. Wer vef hp perſonis, ad ſexageſimum quintum annum tributo capitis obli- 
q ad hæredem ſucceſſoremve tranſire non poteſt. Ne- gantur. 1, 3. . de cenſib. There are likewiſe ſome 
5 que enim poteſt eſſe perpetuum, quod non rebus, ſed Regulations and Uſages which grant an Exemption 
4 perſonis contemplatione dignitatis atque militiæ in to thoſe who have ten Children. 13. The 
* dulſifſe nos conſtat. I. 13. C. de excuſ. mun. Privilege 
1 See, in relation to the Exemptions which do not X of Fwy 
4 go to the Heirs, the third Section of the fifth Law, : | Places 266, 
q 8 which has been quoted on the The particular Exemptions from the 10. e nr by the 
if * - EN 
i Immunitates generaliter tributæ eo jure ut ad Tax on Lands, and thoſe from the Pu- ov of ay ; 
4 ſteros tranſmicterentur, in perpetuum ſuccedenti- F1ES that are laid on Goods and Mer- end on Hab iratios 
* us durant. 1, 4. cod. chandizes, depend on the ſeveral Re- 1% fa 10 another 
N gulacions which have made different granted by Place, 
7 Proviſions therein, and are not the ſame ½ se. 
1 with “es“ 
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with the Exemptions from the Tax on 
perſonal Eſtates. For Eeccleſiaſticks, 
for example, and Gentlemen who are 
exempt. from the Tax on perſonal Ef- 
rates, are not exempt from the other 
Taxes. Thus, the ſaid Exemptions de- 
pend on particular and different Grants, 
which may be eaſily learned from the 
ſeveral Regulations in theſe Matters x. 
1 The Privileges and Exemptions depend on the 


Favours granted by the Prince, which thoſe who 
lay claim to them muſt veriſ and inſtrift, 


XI. 


n. The Whatever belongs to the Sovereign 
Exchequer on the ſcore of his Demeſnes, and all 
—* Goods and Merchandizes deſt ined for 
manner his Uſe, and for his Houſhold, or for 
of Taxes: the Army, is ſubje& to no manner of 


Contribution o. 
o Fiſcus ab omnium vectigalium præ ſtationibus 
immunis eſt, J. 9. §. ult. ff. de public. ex vectig. 
Res exercitui paratas præſtationi vectigalium ſub- 
ici non placuit. D. J. S. 9. 


XII. 


12. The There is this Difference between per- 
Fxemp- ſonal Exemptions and the Exemptions 
—_ of Things, that theſe paſs all of them 


jaſs to all to all thoſe whom the Contributions 
Poſſſors may affect, Heirs, Purchaſers, or others: 
and due. And the Exemptions of Perſons are li- 


ceſſors; * 5 
1 t mited to thoſe to whom they are grant 


tlel emp- ed, and do not go to the Heirs except 
tions of in the Caſes explained in the ſeventh 
Perſons Article p. 


þ Et datur interdum prædiis, interdum perſonis. 
Quod Prediis datur, extinfta perſona non extingui- 
tur: quod datur Perſonis, cum perſonis amittitur. 
Ideoque neque ad alium dominum prædiorum, ne- 
que ad hæredem, vel qualemcunque ſucceſſorem 
tranſit. J. 1. $. 43. ff. de aqu. quot. 

Rebus conceſſam immunitatem non habere inter- 
cidere reſcripto Imperatoris noſtri ad 2 
recte expreſſum eſt. Quippe perſonis quidem data 
immunitas cum perſona extinguitur ; rebus, nun- 
quam extinguitur. 4.2. S. 1. ff. de cenſibus. 

Privilegia quædam cauſæ ſunt, quædam perſon. 
Et ideo quædam ad hæredem tranſmittuntur, quæ 
cauſz ſunt ; quæ perſonz ſunt, ad hæredem non 
tranſeunt. J. 196. ff. de reg. jur. ; 

See the Texts quoted on the ſeventh Article, 


XIII. 


13. The Seeing there are Places exempt from 
Privilege certain Contributions, the Inhabitants 
1 of thoſe Places enjoy the Exemption 
+: by ti, only during the Time that they live 
Removal there; and if they go and ſettle in ano- 
ones ther Place that is not exempt, they can- 


Habitation . 1 
jo dige, not enjoy that Privilege there 4. 
Place. q Qui originem ab urbe Roma habent, {i alio lo- 

co domicilium conſtituerunt, munera ejus ſuſtinere 


debent. J. 3. ff, de mun. & bon. 


Of the Publick Revenue, Sc. Tit. 5. Sect. 8. 


Incola & his magiſtratibus parere debet, apud 
quos incola eſt; & illis, apud quos civis eſt. Nec 
tantum municipali juriſdictioni in utroque municipio 
ſubjectus eſt, verum etiam omnibus publicis mune- 
ribus fungi debet. J. 29. f. ad municip. | 


IT — 
9 


er 


Of the Functions and Duties of thoſe 


who have any Office or Imployment 
about the publick Taba, 7 


The CONTENTS, 


1. Two ſorts of Receipts, of two ſorts of 
publick Moneys. | 

2+ The Method and Order of laying on the 
Tax on real and perſonal Eſtates. 

3+ In what manner the Taxes ought to be 
diftributed in the ſeveral Diviffons and 
Diſtrifts of the Kingdom. 

4+ The Changes which happen in Places, 
change the Proportions of the Taxes. 

5. The Diſtribution of the Taxes ought to 
be made without reſpect of Per ſons. 

6. The Officers who ſettle the Proportions of 
the ſeveral Places, - ought to receive no 
Preſents. 4 | 

7. The Duty of the Aſſefſors, who regulate 
the Aſſeſſments of particular Perſons. 

8. They ought to regard no ot her Recommen= 
dation befides that of Fuſtice. 

9. The 4 Horst cannot leſſen their own Aſs 
ſelſments, nor thoſe of their Relations. 

10. They cannot impoſe either more or leſs 
than what is ordained. 

Ii. Drivers Perſons appointed for levying 
the Taxes. | 

12. Duty of the Receivers. 


13. Another Dity of Receivers. 


14. Duty of the Collectors. 

15. Thoſe who are Receivers and Collectors 
ought to give diligent Attendance, and 
not to delay thoſe who come to make Pay- 
ments. 

16. Several other Duties of th ſe who are 

 imployed in impoſiug and levying the pub 
lick Taxes. 

17. Duties of thoſe who are impl-ved in le- 
Ving the Duties on Goods aud Merchan- 
dixes. 


T is neceſſary to diſtinguiſh two x, Two 
ſorts of Moneys which compoſe the /orts of 
publick Revenue. Thoſe which are £75 of 
raiſed on Perſons, or on Lands, ſuch 72 
| ; . a publick 
as the Tax which is laid on the real Money, 
and perſonal Eſtates a; and thoſe which 
are 
a Stipendium a ſtipe appellatum uod 
ſtipes 8. eft modica 8 Idem — 
etiam 
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are levied on Goods and Merchandize 6. 
And it is alſo neceſſary to diſtinguiſh 
the different Functions which reſpect 


Moneys. For as to the Tax on Lands 
and perſonal Eſtates, there is the Func- 
tion of the Perſons who are concerned 
in diſtributing and aſcertaining the ſe- 
veral Proportions that particular Places 
and Perſons are to pay of the general 
Tax; and the Function of the Perſons 
who collect it. And altho theſe two 
ſorts of Functions may chance to be 
ſometimes confounded in the ſame Per- 
ſons, as ſhall be hereafter obſerved, 
yer they are diſtin& in themſelves, and 

_ oblige the Perſons to Duties of diſſe- 
rent forts. And as to the Moneys 
which are raiſed on Goods and Mer- 
chandizes, there is no other Function 
beſides that of levying them- For as 
to the Impoſition thereof, which is no- 
thing elſe but the Taxation of the Du- 
ties which are to be paid for each kind, 
it depends on the Regulation which the 
Prince makes therein. 


etiam tributum appellari Pomponius ait. Et ſane 
appellatur ab intributione tributum, vel ex eo quod 
= Jicibus cribuatur, J. 27. H. 1. V. de verb. {gnif. 
"t Cenſus fundi. J. 2. C. fine cenſ. vel rel. fund. 
| comp. non poſſ. toto titulo. F. de cenſibus. a 

jp Ex præſtatione vectigalium nullius omnino no- 
mine quicquam minuatur, quin octavas more ſolito 
| ö conſtitutas omne hominum genus quod commerciis 
| voluerit intereſſe, dependat. J. 7. C. de vectigal. e- 
comm. 


f | | II. 


i | 2. The The Tax on real and perſonal Eſtates 
4 Method is impoſed and laid on in Fance by five 
. and Order different Degrees. The firſt is the Or- 
4 of laying der of the King, by which he regulates 
= N the Sum which he intends ſhall be rai- 
* ſed throughout the Kingdom on all 
ſonal Eſ- thoſe who are ſubject to the ſaid Tax. 
rates. The ſecond is a ſecond Order, which 
allots to the ſeveral Provinces the Pro- 

portion of the ſaid Tax which each Pro- 

vince is to bear; which is made by 
Generalities. The third is that of the 
Diſtribution, which is made by the 
Officers of eacli Generality among the 
ſeveral Diviſions or Elections which de- 

end on the ſaid Generality. The 

n is the Allotment which the Of- 

ficers of the reſpective Diviſions or Elec- 

tions make of the Proportion that is to 

be bore by the reſpective Towns, Bo- 

roughs, and Pariſhes of each Diviſion 

or Ele&ion. The fifth and laſt is that 

of the Aſſeſſments which are made in 

each Town, and in each Place of the 

ſeveral Inhabitants within the ſame, by 

thoſe who are employed in that Func- 
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the levying of theſe ſeveral ſorts of 


tion, whether they be called Sheriffs, 
Conſuls, Aſſeſſors, or by other Names c. 


c Delegatio quæ ab ampliſſima præfectura in di- 
verſas Provincias ex more quotannis emittitur. 
J. alt. Cod. de can. larg. titul. ; 

See the fortieth, forty firſt, and forty ſecond Ar- 
ticles of the Regulation in January, 1634. 

{ The Method obſerved in England for raiſing and 
levying the Tax on Lands and perſonal Eſtates is 
thus: The Parliament fixes the Sum Total that is 
to be raiſed throughout the Kingdom; as alſo the 
Propartions thereof which each County, City, Bo- 
rough, Town, or other Place, is to pay; and like- 
wife aſcertains the Pound - Rate which all real and 
perſonal Eſtates within the Kingdom are to be 
charged with towards raiſing the ſaid Sum. And the 
Act of Parliament appoints Commiſſioners for the 
reſpective 2 Cities, and other Places with- 
in the Kingdom, for the more effectual raiſing and 
levying the ſaid Tax. And the ſaid Commiſſioners 
at their firſt general Meetings, do aſcertain and ſet 
down in Writing the ſeveral Proportions which are 
to be charged upon every Hundred, Lathe, Wapen- 
take, Rape, Ward, or other Diviſion, towards ma- 
king up the whole Sum charged upon the whole Coun- 
ty, City, or other Place for which thy are appoint- 
ed Commiſſioners. And they likewiſe appoint Aſ- 
ſeſſors for each Pariſh, Townſhip, or Place within 
their reſpective Diviſions z who are wich all Care 
and Diligence to aſſeſs the full Sum given them in 
charge reſpectively, by an equal Pound-Rate upon all 
real and perſonal Eſtates within the Limits, Circuits, 
and Bounds of the reſpective Pariſhes or Places for 
which they are appointed Aſſeſſors. And the ſaid A(- 
ſeſſors when they carry in their Aſſeſſments to the 
Commiſſioners, do at the ſame time alſo return the 
Names of two or more able and ſufficient Perſons 
living within the Limits and Bounds of the ſaid Pa- 
riſhes, Townſhips, and Places, to be Collectors of 
the Moneys which have been aſſeſſed; for whoſe 
Fidelity the Pariſh or Place in which they are im- 
ploy as Collectors is anſwerable. The ſaid Col- 

ectors pay in the Moneys which they collect and 
levy to the Receiyer-General, or his Deputy; who 
pays the ſame into the Exchequer. See the Act for 
the Land- Tax.] 


III. 


The Duties of the Officers who are 3. 1» wht 
charged with the Diſtribution of the manner 
ſeveral Proportions of the General Tax *-* 2 
which each Place is to be charged with, 4 bib 
conſiſt in taking as exact an Informa- in the f- 
t ion as is poſſible, of what Share every veral Pi 
Town, and every Pariſh is able to bear en. 
of the Sum Total that is to be raiſed. 2 P 
Which depends on the Number of its the King- 
Inhabitants, on their Profeſſions and dom. 
Imployments, their Goods, their Trade, 
the Number of thoſe who are exempt, 
the Extent of their Territory, irs Qua- 
lity, and on othe- Conſiderations which 
may help to regulate the Share which 
every Place ought to bear of the Gene- 
ral Tax, in proportion to its Conve- 
niences and Inconveniences, and to the 
common Charge that is laid upon the 
whole d. 


d It is by this Proportion that the Charge 0 
each Place ought to be regulated. {Nu 


IV. 


CN 


5. 7. 
Diſtr, 
on of 
Taxes 
ought 
be ma 
ait ho 
reſpec 
Perſon 


Of the Publick Revenue, &c. Tit. 5. Sect. 8. 359 


IV. 


Since there often happen divers 


4. The 
Changes Changes which may increaſe or dimi- 


which niſh the Advantages of one Place in re- 
- 8 ſpect of another, and cauſe in ſome 
change the Places Loſſes which may entitle them 
Proporti- to an Eaſement in the Taxes, or 
ons of the Changes which may give occaſion to 
Taxes: augment their Charge; it is the Duty 
of the ſaid Officers to inform themſelves 
every Year of the ſaid Changes : As if 
there have happened in ſome Places great 
Damages by Hail, by Froſt, by Inun- 
dations, by Barrenneſs, or other Loſſes 
which have deſtroyed the whole Crop, 
or a part of it; if there have been any 
Diſtempers that have ſwept away great 
numbers of the People; it many of the 
Inhabitants, or ſome of the wealthieſt 
among them, have left the Place, or if 
on the contrary they have had an Ac- 
ceſſion of new Inhabitants ; it there be 
any Perſons who have a Right of Ex- 
emption, or who claim it right or 
wrong ; if any new Grant has been 
made to the Place, whereby its Trade 
is increaſed, ſuch as that of holding 
Fairs or Markets, and of all other 
Changes of the like nature, that they 
may alter the Proportions of the Taxes, 
and may either eaſe or lay a heavier 
Charge on the Places according as the 
Changes which have happened to them 


may require e. 


e Since every Place bears its Charge in proportion 
to the Goods, and the Conveniences and Inconveniences 
of the Inhabitants, the Charge ought to be leſſer or 
greater, according as conſiderable Changes may give 
occaſion thereto ;, and in order to have an exact in- 
formation thereof, the proper Officers who are elected 
for that purpoſe ought to viſit the ſeveral Pariſhes. 

See the third and fourth Articles of the Regula- 
tion in March 1600, and the fortieth and forty 
third Articles of the Regulation in January 1634. 


V. 


;. The It is alſo a Duty of the ſaid Officers 
Diſtributi- not to augment or diminiſh the Propor- 
on of the tion of any Pariſh on. account of any 
jo „ Advantages which may redound to 
je mats themſelves thereby, either in conſide- 
withoue ration of theirown Intereſts, or of thoſe 
reſpebt of of their Relations, or of their Friends, 
Perſons. or of other Perſons whom they are de- 
firous to ſerve ; as if they themſelves, 
or any of their Relations or Friends 
had any Lands or Goods in a Pariſh, 
or if they had any particular Intereſt 
to have its Proportion of the Taxes di- 
miniſhed. For the Liberty which the 
ſaid Officers have to regulate the ſeve- 
ral Proportions of the reſpective Places, 
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is not to make them to depend wholly 
on their Will and Pleaſure, but that they 
may regulate the Charge of every Pa- 
riſh in proportion to what the Inhabi- 
tants of that Pariſh ought in juſtice ro 
bear . 


J This Duty, as all the others of the ſaid Officers, is 
2 2 25 RoW, 7 obliges Perſons to ren- 
wſtice without reſpect of Perſons ; it i 
dn ſpett of Perſons ; and it is part 
See the hundred thirty ſixth Article of the Ordinance FM 
of Charles V. in the Tear 1379. 1 
By the Roman Law Exemptions which were ob- j 
tained by unfair Means were puniſhed by Fire, Af | 
His noſtræ ſerenitatis edictis, civitatum tabulariis 1 
erit flamma ſupplicium, ſi cujuſdam fraude, am- 
bitu, poteſtate, injuſtam cujuſpiam proficeantur im- 4 
munitatem ; ac non ſecundum præcedentem defi- nw. 
nitionem omnes omnino, abolita ſpecialium immu- | 
nitatum gratia, neceſſitas tributariæ ſunctionis, fir- 
mata cenſitorum peræquatorumque Provincialium 
judicum peræquatione conſtrinxerint. J. 1. C. de 
immun. nem. conced, v. l. 2. eod. 


VI. 

Seeing the ſettling and aſcertaining 6. The Of 
the Proportions of the Tax with which 5% 4 
the ſeveral Places are to be charged, eee 14 
an Act of Juſtice, the Abuſe of which 2 the 1/9 
turns to the Prejudice of thoſe who are ſeveral 
over-rated by means of an unjuſt Eaſe. Places 
ment granted to others; it is therefore #* 
expreſſy forbidden to thoſe who exerciſe "+= hay 
theſe Functions to take any Preſents of 
what nature ſoever they may be. And 
the Perſons who are found to have their 
hands polluted with ſuch Filthineſs 
will incur the Puniſhments which the 
Laws have provided in that Caſe, and 
which the Circumſtances may deſerve g. 


There needs no expreſs Law to prohibit an Abuſe 
of this kind : But ſeeing it has been frequently prac- 
tijed, the ſame is provided againſt by the hundred and 
fifty ſecond Article of the Ordinance of Orleans, 
which prohibits all Officers any ways employed in 
the Taxes and Aids to demand or take any Preſent 
whatſoever, whether it be in Money, Veniſon, 
Wild Fowl, Cattle, Grain, Hay, or other thing 
whatſoever, directly or indirectly, upon pain of 
forfeiting their Salaries, without any Abatement or 
Mitigation thereof to be made by the Judges. 


VII. 


After that the Proportion which each 7. The 
Place is to bear of the ſaid Tax has 22 A 
been ſettled and adjuſted, the Perſons 225 : 
who are appointed to diſtribute the who regu: 
ſame among the ſeveral Inhabitants /are rhe 
of the ſaid Place, ought to regulate 4ſ*ſſmenrs 
their Aſſeſſments. And their firſt Duty 7 7 wed ow 
is to write down in a Roll or Liſt the jg, od 
number of the Perſons who are liable 
to be taxed, to inform themſelves ex. 
actly of thoſe who have Exemptions, or 
who have been diſcharged Ren their 
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$ . They 
omg ht to 
regard no 
other Re- 
commen- 
dation be- 
ſides that 


of Fuſlce,' 


Aſleſſments, or a part thereof, to en- 
quire into the Changes which have aug- 
mented or diminiſhed the Number of 
the Inhabitants, into the Lofles that 
every onè may have ſuſtained, or the 
Acceſſion of Goods which they may 
have had by ſome Succeſſion or other- 
wiſe. And they ought to receive and 
examine the Memorials and Writings 
which are offer'd to them by any one, as 
Proofs of the Facts which may oblige 
them to moderate his Aſſeſſment; and 
they ought to regulate all the ſeveral Af- 
—— according to Equity, without 
regard to the Credit or Authority of any 
Perſon, or to other Confiderations that 
may induce them to favour ſome more 
than others: but their Aſſeſſments ought 
to be ſettled in ſuch a manner as that the 
Burden laid upon the Rich may diminiſh 
that of the Poor, and that every one 
may bear his Part of the Burden in pro- 
tion to his Eſtate and his Induſtry, and 
according as his Condition and the State 
of his Family render his particular 
Charges greater or leſſer h. 

The Taxes ought to be diſtributed, and the Aſſeſſ- 
ments made, on the foot of this Proportion. And 
this is what is called in the Ordinances, the Strong 


helping out the Weak, or the Rich the Poor. | 

See the Ordinance of Orleans, Art. 123. and 
that of Blois, Art. 341. 

Quoniam tabularii civitatum per colluſionem po- 
tentiorum ſarcinam ad inferiores -transferunt, jube- 
mus ut * ſe gravatum probaverit, ſuam tan- 
tum priftinam profeſſionem agnoſcat. I. 1. C. de 
cen ſib. & cenſitor. | 

Alt ho this Text relates to Taxes on Lands, yet it 
may be applied to the Caſe of this Article. 

By 4 Law of the Theodoſian Code, thoſe who 
had been over rated in their Aſſeſſments had a right 
1 get them moderated and regulated according. to 

Qui gravatos ſe a peræquatoribus conqueſti ſunt, 
& injuſto oneri impares py | 
tionis habeant facultatem, ut quid remiſſum gratia, 
quid interceptum fuerit fraude, convincant: & ex 
eo levamen accipiant, quod per deformia, & cri- 
minoſa commercia ſibi impoſitum eſſe deplorant, 
ut aliis demeretur. Sed in eo 2 definiri, 
ne plures fruſtra litibus premerentur, ſi nullis inter- 
cepta metis actio tolleretur. I. 4. C. Theod. de cenſ. 


pereq. & inſpec. 
VIII 


This general Duty of thoſe who ſettle 
the Aſſeſſments of particular Perſons im- 
plies that of having regard to no other 
Recommendation beſides that which 
every particular Perſon may have from 
the Condition of his Eftate and of his 
Affairs, and of diſcharging or eafing 
no body whatſoever but with this view. 
For otherwiſe they would do an Injuſ- 
tice to thoſe whoſe Aſſeſſments ſhould 
be encreaſed by this Diminution i. 

i This is a Conſequence of the preceding Article. 


The PUBLICK LAW, &. Boox I. 


proclamant, competi-, - 


IX. 
If the Aﬀeffors ſhould have juſt cauſe 9- T4 


to demand ſome Eaſement in their own te 5 
particular Aſſeſſments, or if any of their I 
near Relations ſhould have juſt Cauſe to own 47: 
apply for the ſame Eaſe and Relief in ments, nor 
their Aﬀeflments; they could not do 27 of 
juſtice ro themſelves, nor to their Rela- , i 
tions. But as for their own proper Af- ö 
ſeſſments, they ought to apply to a 
Court of juſtice for Redreſs therein; 
and their Relations ought to make the 
ſame Application for what concerns 
them, according to the Ufages and the 
Regulations in fuch Caſes 7. 

1 Seeing it is a kind of Judicial Function which 
they exerciſe in this Caſe, they cannot adminiſter 
Juſtice to themſelves, nor to their Relations. 

See the tenth Article of the Regulation of the Tax 


for the Tear 1600. 
[In England the Aſſeſſors are always aſſeſſed by 


the Commiſſioners within their reſpe&ive Diviſions. 
And in caſe any Perſons think themſelves over-rated 


in their Aſſeſſments, they may appeal to the Commiſ- 
ſioners within ſix Days after Demand; and ſuch 


Appeals being once heard and determined by the 
Commiſſioners, are final, without any further Ap- 
peal upon any pretence whatſoever. See the Adts 


of Parliament for the Land Tax. | 


X. 


We may ſet down as another general 10. They 
Duty, and which is common to all thofe £4770 im. 
who are concerned in ſettling and ad- poſe _ 
. . by ore or 

juſting the Proportions and Aſſeſſments, 1; than 
either of the reſpective Diviſions, or of whar i; 
particulayPerſons, that they ouglit to re- 9744incd, 
gulate the ſame in ſuch a manner as that 
there be no Impoſition of any greater 
Sum than what they are charged with, 
and hkewife that there be no Deficien- 
cy of the Sum to be raifed for want 
of having. aſſeſſed the reſpective Divi- 
ſions and the ſeveral Inhabitants of each 
Diviſion at a full Proportion of the Sum 
Total that is to be raiſed. And if they 
ſhould add to the Sums that are ordained 
to be levied; either Impoſitions of a- 
nother kind, or greater Sums, it would 
be a Miſdemeanour that would be pu- 
niſhable according to the Quality of 
the Fact, and the Circumſtances m. 

m It is prohibited to the 4ſſeſſors and ot her Officers 
of the Taxes, upon pain of Death, to impoſe any 
mare Money than what is contained in the Warrants 
and Commiſſions, and that which is allowed for col. 
letting the Monies, and making up the Rolls, and for 
the other Charges. ons be 

See the Ordinance of Lewis XII. of the eleventh 


of November 1508. 
XI. | 1 11. Divers 


As there are divers Officers who re- cent i 
gulate the Proportions of the Taxes 5 3 


where- he Tax 


12. Duty 
of the Re- 


ceivers. 


Of the Publick Revenue, Sr. Tit. 83. Sed. 8. 3617 


wherewith the Generalities and the E- 
lections are to be charged, and other 
Perſons who in each Place or Diviſion 
ſettle the Aſſeſſments of the particular 
Inhabitants ; ſo there are alſo ſeveral 
Officers ho receive the Monies le- 
vied in each Generality, and in each 
Election; and other Perſons who levy 
and collect the Monies which are aſſeſ- 
ſed in each particular Place. And theſe 
Receipts and Collections oblige thoſe 


who are charged therewith to the diffe- 


rent Duties, which ſhall be explained in 
the Articles which follow 7, 


n See the following Articles: 


XII. 
The principal of theſe Officers are 


the Receivers General, who are char- 
ged with the Receipt of all the Monies 
collected on account of the Taxes 
within a Generality, and which ought 
ro be paid into their hands by the par- 
ticular Receivers of the reſpective E- 
legions. And it is to theſe particular 
Receivers that the Colle&ors are to 

ay in the Aſſeſſments of the particular 
Perſons living within the Bounds and 
Limits of the Places for which they are 
appointed Collectors. Thus the firſt 
Duties of the Receivers General and 
Particular are to receive the Sums that 
ought to be paid in to them in the man- 
ner that is preſcribed them, and to con- 
vey or remit the Monies which belong 
to their Receipts: to wit, the Particu- 
lar Receivers ought to tranſmit the 
Monies which they receive to the Of- 
fice of the Receivers General; and the 
Receivers General ought to pay the 
ſaid Monies into the King's Exchequer 
within the time that is preſcribed o, 
without detaining in their hands on any 

retence whatſoever any part of the 
Monies which they have received ; whe- 
ther it be that there was a greater Sum 
levied than ought to have been, or that 
they repreſent ſome Perſons as being 
inſolvent, altho they have received the 
Payments made by them, and conceal 


them, or by other ways. For theſe 


o Diu minime penes ipſos ſuſceptores maneat 
facta collatio ; ſed ſtatim quodcunque a provinciali- 
bus ſuerit exolutum, ſacris theſauris inferatur, J. 7. 
C. de ſuſcept. prep. & arcar. 

Omnem ſummam auri vel argenti, & reliquarum 
ſpecierum quæ ſacris largitionibus ex more pendun- 
tur. Statim ut exactio fuerit celebrata, ad theſau- 
ros uniuſcujuſque provinciæ, vel ad proximos referri 
ſub obſignatione tabularii cæterorumque quos ſolli- 
citos efſe debere præcedentia juſſa decreverunt, & 
theſaurorum præpoſitis conſignari præcipimus: ut ex- 
inde ad ſacrum comitatum integer omnium titulo- 
rum numerus dirigatur. I. 1. C. de can. larg. 


SOL I 


Miſdemeanours are a kind of Crime, 
of which notice ſhall be taken in its 
due place. 

XIII. 

The Duty of the Receivers, and more 13. Aue 
eſpecially of the particular Receivers ber Duty 
in the ſeveral Diviſions, obliges them , 
to join to the Care and Vigilance their 
Function requires, the Temperaments 
of Humanity, and not to uſe any Vio- 
lence, Which may make the legal Ways 
of Conſtraint which they are allowed 
to ule, more harſh and ſevere than is ne- 
ceflary ; whether it be by the too great 
Frequency of Seizures, Executions, Im- 
priſonments, and other waysof Compul- 
ſion uſed at unſeaſonable Times, or by 
Law-Suits, witha view only to occaſion 
Charges, or by other vexatious ways p. 


p See the following Article, and the Text that is 
quoted on it. 


XIV. 


As to thoſe who are charged with 14. Duty 
levying the Aſſeſſments of particular gf the Col- 
Perſons, Conſuls, Collectors, or others, lefors. 
whether they be the ſame Perſons 


| who make the Aſſeſſments, or diffe- 


rent Perſons, they are obliged in ma- 
king this Collection to uſe all the Mo- 
deration that is conſiſtent with their 
Duty, and not to proceed to the Diſ- 
treſs and Sale of Goods, and to the 
other compulſory Means which they are 
impower'd to uſe, except when they 
find themſelves neceſſarily obliged to 
have recourſe to theſe Ways for procu- 
ring Payment ; and not to make uſe of 
them, as many do, with a view only to 
multiply Charges, and to reap Profit 
thereby, and to make the Expences ſo. 
much the greater, as the Conjuncture of 
the Time, or other Circumſtances, may 
render the Payments more difficult . 
And it is likewiſe their Duty not to 
ſeize or diſtrain the things that are ne- 
ceſſary for Food and Raiment, for the 
Culture of Lands, for the Exerciſe of 
the Trade or Profeſſion of the Perſons 
who are aflefled, according as the Laws 
and Ordinances have prohibited the 
diſtraining of theſe ſorts of things r ; 

and 


q See the hundred and twenty ſecond Article of the 
Ordinance of Orleans. 

Non acerbum ſe exactorem, nec contumelioſum 
præbeat, ſed moderatum, & cum efficacia benig- 
num, & cum inſtantia humanum, 1, 33. F. ge 
uſur. 

Veſtis relinquenda eſt debitori, & ex manci- 
piis quæ in eo uſu habebit, ut certum ſit, eum pigno- 
ri daturum non fuiſſe. 1, 6. F. de pign. ex hyp. 

Res quas neminem credibile eſt pignori ſpecia- 
liter daturum fuiſſe, generali pai conyentione quæ 
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and they ought to abſtain from all man- 
ner of Concuſſion and Violence, and 
not to exact any thing of the Perſons 
aſſeſſed beyond the Sum at which they 
are aſſeſſed, Whether it be under pre- 
text of making the Payment thereof 
eaſy to them, or as Intereſt for the De- 
lay they grant them, or upon any other 
pretence whatſoever. But they ought 
on the contrary to facilitate the Pay- 
ments, either by receiving ſmaller Sums 
npon account, or waiting till Harveſt- 
time, or for other convenient Seaſons, 
when the Perſons who are aſſeſſed may 
be able to raiſe Money. And as to 
the Payments which tbe Collectors are 
bound to make to the Receivers, their 
principal Duty conſiſts in not detain- 
ing in their hands the Monies which 
they have collected; which happens 
more readily and more frequently to 
theſe ſorts of Perſons than to the Re- 
ceivers : For the Collectors being for 
the greateſt part Men of leſs Wealth 
and Subſtance than the Receivers, ſome 
of them apply the King's Money to 
their own particular Affairs, and run in 
Debt to the Publick. 


de bonis tuis facta eſt, in cauſa pignoris non 
fuiſle rationis eſt, I. 1. C. que res pign. obl. poſſ. 
vel non. 

Executores a quocumque judice dati ad exigenda 
debita, ea quæ civiliter poſcuntur: ſervos aratores, 
aut boves aratorios, aut inſtrumentum aratorium 
pignoris cauſa de poſſeſſionibus non abſtrahant. 
J. 7. C. cod. | | 

Pignorum gratia aliquid quod ad culturam agri 

rtinet, auferri non convenit. I. 8. cod. 

If thou at all take thy Neighbour's Raiment to 
pledge, thou ſhalt deliver it to him by that the Sun 
goeth down. For that it is his Covering only, it 
is bis Raiment for his Skin, wherein ſhall he ſleep. 
Exod. 22. 26, 27. 

No Man ſhall take the Net her or the Upper Mil- 
Rene to pledge; for he taketh a Man's Life to pledge, 
Thou ſhalt not pervert the Fudgment of the Stranger 
nor of the Fatherleſs, nor take a Widow's Raimen 
to pledge. Deuter. 24. 6, 17. l 

They drive away the Aſs of the Fatherleſs, they 
tale the Widow's Ox for a Pledge. They reap every 
Man his Corn in the Field, and they gather the V in- 
tage of the Wicked. They cauſe the Naked to lodge 
without Clothing, that they have no Covering in the 
Cold. They pluck the Fatherleſs from the Breaſt, 
and take a Pledge of the Poor. Job 24.3, 6, 7, 9. 

When there is a neceſſity to proceed by Diſtreſs 
and Execution, there ſhall be left to the Perſons 
upon whom the Diſtreſs is made, one Cow, three 
Ewes or two She-Goats, to help to maintain them, 
unleſs it be that the Debt for which the Diſtreſs is 
made,. ariſes from the Sale of the ſame Beaſts, 
having lent the Money to buy them; And beſides 
there ſhall be left to the Perſon upon whom the 
Diſtreſs is made, a Bed to lie on, and a Sute of 
Cloths to wear, Ordinance of 1667. Title 33. 
Art, 14. 

See the fifteenth and ſixteenth Articles of this 
Title, and the Ordinance of Orleans, Art. 28. 
that of Blois, Art. 37. the Edict of the ſixteenth of 
March 1593, and other Regulations. 


tov XV. 


It is a general Duty, and common to 15. The; 
all thoſe who are employed in levying % 4. 


and receiving the Publick Monies, to be 


Receiver: 
and Col. 


diligent and aſſiduous in their Function, 1,4,,; 
and not to delay thoſe who have any ough: t 
Payments to make, and who by their ge dili. 


Delay may be put to 5 aye on ac- 
count of their ſtay, or ſuffer ſome other 


Damages. And if the Delay ſhould be 41a) 200%. 


with deſign to put the Perſons who were 
come to pay, to Charges, this Miſde- 
meanour would be puniſhed according 
to the Circumſtances. And if thoſe 
Perſons who ſhould have a Payment to 
make would prevent any bad Conſe- 
quences that might ariſe from their Non- 
Payment, they may guard againſt any 
Inconvenience of this kind by making 
a Tender of the Money in due Form g. 


s Suſceptores publicos abſque omni mora aurum 
cenſemus ſuſcipere, ne quis per hanc occaſionem 
ſumptus facere compellatur. Nam ſi ſolvere volens 
a ſuſcipiente fuerit contemptus, teſtibus adhibitis 
conteſtationem debebit proponere ut, hoc probato, 
& ipſe ſecuritatem debitam, commiſſi nexu liberatus, 
cum emolumentis accipiat: & qui ſuſcipere neg- 
lexerit, ejus ponderis quod debebatur, duplum fiſci 
rationibus per vigorem officii præſidis inferre coga- 
tur, J. 1. C. de ſuſcept. prep. & arcar. 

Humanitatis neceſſitate commoti. 1. 9. F. eod. 

Aurum five argentum quodcumque a poſſeſſore 
confertur, arcarius yel ſuſceptor accipiat ; ita ut 
provinciæ moderator, ejuſque Officium ad crimen 
ſuum noverit pertinere, ſi poſſeſſoribus ullum fueric 


ex aliqua ponderum iniquitate illatum diſpendium: 


& quidquid ex * ad noſtrum dirigitur æra- 
rium, id ad illuſtres viros ærarii noſtri comites rela- 
tione deferatur, I. alt. C. eod. 


XVI. 


Beſides theſe general Duties of all 
theſe Perſons who are charged with the 
Diſtribution and Collection of the Pub- 
lick Taxes, there are others of ſeveral 


gent At- 
ten dance, 
and not to 


who come 
to make 
Payments, 


16. Sevte 
ral other 

Duties of 
thoſe who 
are imploy- 


ſorts which relate to the manner of ex- ed in impo- 
erciſing their Functions. Thus the Of- ng 4d 


ficers who ſettle the Proportions of the 
reſpective Places or Diviſions, have their 
Rules preſcribed to them as to the man- 
ner in which they are to proceed, and 
how they ought to vilit the ſeveral Pa- 
riſhes when there is occaſion for their ſo 
doing, as in the Caſes explained in the 
fourth Article, and for other ſorts of 
Functions. Thus the Receivers have al- 
ſo their Rules laid down to them how 
to govern themſelves in their Receipts, 
as to the Forms of the Acquittances 
which they are to give ; the manner of 
making up their Accounts, and other 
Matters of the like nature. And there 
are alſo other Rules which relate to the 


Functions of thoſe who ſettle the Aſſeſſ- 
| ments 


levying the 
Publick 
Taxes. 


1 70 D 
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ments of the ſeveral Inhabitants, or 
who collect the Money that is aſſeſſed. 
But theſe ſorts of Rules which are eſta- 
bliſhed by the Ordinances, and the E- 
dicts and Declarations publiſhed con- 
cerning theſe Matters t, not having the 
Character of the Rules that are to be 
explained in this Book, as has been al- 
ready obſerved in another Place , they 
ought not to be ſet down here; and it 
is eaſy for the Reader to find them in the 
ſaid Edits and Ordinances. 


t The Detail of theſe Rules is contained in the 


Ordinances. 

See that of Francis I, in the Tear 1517. Art. 
45, 49. in 1638. Art, 11, 29. in 1517. Art. 47. 
See that of Lewis XII. in 1508. See the States of 
Orleans, Art. 140. See that of Charles VII. in 


the Tear 1388. Art. 208. 
Neminem ſuſceptionis munere fundtum ad idem 


munus adſtringi, niſi ſe prius vinculo ſolicitudinis 
ſuperioris + a Nam neque eos qui placuerint 
gravare, juſti eſt, neque eos qui diſplicuerint tenere, 
prudentis eſt, J. 4. de ſuſcept. prep. e arcar. 

One may judge by this Text how great the Care and 
Vigilancy is which is required in thoſe who are em- 
ployed in diſtributing and lewying the Publick Taxes. 

u See the End of the Preface. 


5 XVII. 


1. Duties The Duties of the Officers, and o- 
ef thiſe ther Perſons who have the Charge of 
AY levying the Impoſitions which are laid 
— Log on Goods and Merchandizes, and who 
the Duties are employed in gathering in the Duties 
en Goeds on Salt, the Exciſe on Liquors, the 
and Aer. Cuſtoms on Goods imported and ex- 
chandixes. ported, and other Impoſts of the like 
kind, are of a leſs Extent than the Du- 

ties of the Officers and other Perſons 

who are employed in the Diſtribution 

and Collection of the Taxes on Lands 

and Perſonal Eſtates. For as, to thoſe 

other kinds of Contributions, the Im- 
poſition conliſts in the Tax which the 

Prince lays upon each kind of Goods 

and Merchandizes, and it is paid out 

of the things themſelves in the Places 
where the Duty ought to be paid. Thus 

the Duty of the Perſons who are con- 

cerned -in levying the ſaid Impoſts, 
whether they be the chief Commiſſio- 

ners, or others imployed under them, 
cConſiſts in not committing any Abuſes, 

in not exacting any greater Sum than 

what is due, in giving diligent Atten- 

dance at their Offices, that they may 

not delay thoſe who have Payments to 

make, in viſiting-the Merchandizes in 

the preſence of the Owners, without 
ſpoiling them, diſordering them, or 

cauſing any manner of Damage to them ; 

and finally in obſerving in the diſcharge 

of their Functions the Rules which are 


Vol. II. 


Of the Sovereign's Demeſnes. Tit. 6. Sect. 1. 


preſcribed them by the Ordinances x. 


x Exact no more than that which is appointed you. 
Luke 3. 13. | 

The Opportunities and the Conveniency which thoſe 
Perſons who are employed in collecting theſe Impoſts 
have of exerciſing Violence and Extortion, oblige thoſe 
who have the naming of them, and the Officers wha 
are their Judges, to watch narrowly their Conduct, 
and to keep them within the Bounds of that Modera- 
tion which their Function requires, and which may be 
very conſiſtent with their Duty, as St. John told 
the Publicans who conſulted him. It was becauſe of 
theſe Abuſes, which went even the length of Robbery, 
that the Romans made particular Laws fir re- 
Pre ſſing them. Quantz audaciz, quantæ temeritatis 
ſint Publicanorum factiones, nemo eſt qui neſciat. 
Idcirco Prætor compeſcendam eotum audaciam hoc 
edictum propoſuit. Quod familia Publicanorum 
furtum feciſſe dicetur, item ſi damnum injuria fe- 
cerit, & id ad quos ea res pertinet, non exhibetur : 
in dominum fine no deditione judicium dabo. 
J. 12. fe de public, & vettig. & comm. 
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TITLE VI. 
Of the Demeſnes of the Sovereign. 


ABREFORE we proceed to ex- 


IB 
B 


plain what is meant by this 
U&$ Word, the Demeſnes of the So- 
vereign, it is neceſſary to obſerve that 


the Prince may have two ſorts of 


Goods ; thoſe which he has in the Qua- 
lity of Sovereign, and which depend 
on the Sovereignty, and thoſe which 
properly belong to his Perſon indepen- 
dently of his Title of Sovereign. Thus 
in France the Lands which are annexed 


to the Crown are the firſt of theſe two 


ſorts ; thus the Lands and other Goods 
which the Prince acquires by Succeſſion 
are of the ſecond. | 

If by the Word, the Sovereign's De- 
meſnes, were to be underſtood in gene- 
ral all the Eſtate and all the Rights 
which he may have, the Demefnes 
would comprehend the Goods of both 
theſe kinds; and in this caſe it would 
be neceſſary to diſtinguiſh two ſorts of 
Demeſnes ; that which we call in France 
the Demeſnes of the Crown, and that 
of the Eſtate belonging properly to the 
Perſon of the Prince independently of 
his Quality of Sovereign, in the ſame 
ſenſe that we give ſometimes to the 
Word Demeſne, when we ſpeak of the 
Poſſeſſions of particular Perſons. 

If on the contrary we will. take this 
Word, the Demeſnes of the Sovereign, 
in the Senſe which it ſeems to have in 
the Ordinances, it will be underſtood 
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only of the Demeſnes of the Crown; for 
they declare Whatever is Part of the 
King's Demeſne to be inalienable, ex- 
.cepting in the Caſes which ſhall be 
hereafter mentioned a. Which reſtrains 
the Senſe of this Word to the Goods 


Which depend on the Crown, ſeeing it 


is only thoſe which the Ordinances 
have forbid to be alienated, and that no- 
thing hinders the Sovereign from diſpo- 
ſing as he pleaſes of the Goods which 
belong to him as his own by any other 
Title; unleſs it be that the ſaid Goods 
have been annexed to the Crown by the 


way which the ſame Ordinances have 


eſtabliſhed, and of which notice ſhall 
be taken in its proper place 5. 

This Word, the Demeſnes of the So- 
vereign, ſigniſies therefore commonly 
with us the Goods which depend on the 

Sovereignty, and not thoſe which be- 
long to the Prince as his own private 
Property by ſome other Title, and 
which we may call if we pleaſe his pri- 
vate Demeſne. Thus in France we com- 
monly underſtand by the King's De- 
moſne, not only the Lands annexed to 
the Crown, but alſo the Rights of ano- 
ther nature, ſuch as the Right of For- 
feiture, that of Succeſſion to the Eſtates 
of Aliens, as alſo to the Eſtates of thoſe 
Who die without any Heir, the Right to 


the Succeſſions of Baſtards ; and we like- 


wiſe compriſe therein other Rights, ſuch 
as the Exciſe and Cuſtoms, which the 
Ordinances themſelves ſeem to place in 
the number of the Goods belonging to 
the King's Demeſnes; ſeeing there are 
Ed icts which have ordained ſome of the 
Goods of the Demeſne to be alienated, 
and have comprehended therein the A- 
lienation of the Exciſe. According to 
this Meaning, which takes in the Exciſe 
and Cuſtoms as Part of the:Demeſnes, 
it would ſeem that we might- likewiſe 


compriſe in it all the other ſorts of 


Rights which compoſe the: Publick Re- 
venue, and which have been explained 
in the foregoing Article, ſeeing they are 
Rights which depend on the Sovereign- 
ty, and which augment the Goods, and 
the Revenues thereof, and 'make' as it 
were a Patrimony for the Prince, ac- 
cording to the Expreſſion of the Roman 
Law, where they call by the Name of 
Patrimonial Lands, thoſe which belong 
to the Prince by virtue of that Quality c. 

Beſides the Rights of the Sovereign 
which bring him in a Revenue, and which 
for this reaſon are naturally a part of his 
2 See the 14th Article of the 1f} Section. | 


* 


b- See the 24th Article of the 1/4 Section. 
c Fundi Patrimoniales, & qui ex emphyteutico jure 
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Demeſne, we reckon commonly in France 
among the Rights of the Demeſne thoſe 
which-are called the Rights of Juſtice, 
altho there, be only ſome of the ſaid 
Rights which bring in any Revenue, 
the others producing none at all; which 
obliges us to diſtinguiſh here theſe two 
difterent kinds of Rights of Juſtice. 
We call in general Rights of Juſtice, 
certain Rights which are either 'a part 
of the Right of adminiſtring. Juſtice, 
or which are Conſequences of it. Thus 
the Rights of appointing Officers for the 
Adminiſtration of Juſtice, of having 
Courts of Juſtice, Priſons, Pillories, 
Gibbets, of reaping the Profit of Con- 
fiſcations and of Fines, are Rights that 
are called Rights of Juſtice, and which 
do naturally belong only to the Sove- 
reign, as that of adminiſtring Juſtice 
does. But ſince it is the Uſage in Fraxce, 
that many Lords have the Rights of 
Juſtice which the Kings have granted 
them within the Bounds of their Lands, 
they have alſo theſe ſorts of Rights 
which we have juſt now mentioned, 
but in a different manner; for we diſ- 
tinguiſh three kinds of Juſtice or Juriſ- 
dickion, the higheſt, the middlemoſt, 
and the loweſt, which have their diffe- 
rent Rights, and which it is not our 
Buſineſs to explain here, ſeeing this 
Matter, which depends on Cuſtom and 
Uſage, does not come within the Deſign 
of this Book. We ſhall only obſerve here, 
that theſe Rights of juſtice being of 
two ſorts, one of thaſe which 2 
no Revenue, ſuch as the Right of ha- 
ving Courts, or other Places, for the 
Adminiſtration of Juſtice, Pillories, 
and Gibbets; and the other of thoſe 
which produce a Revenue, ſuch as the 
Right to Forfeitures and Fines : we 
ſhall ſet down in this Title among the 
Rights of the Demeſne of the Sove- 
reign, only the Rights of Juſtice which 
produce ſome Revenue, taking this 
Word Demeſne in the Senſe which ſig- 
nifies properly the Patrimony of the 
Prince, that is to ſay, his Goods, his 
Rights, and his Revenues. Thus what 
ſhall beſaid in this Title of theſe ſorts 
of Rights muſt be underſtood to be 
within the Bounds of the Lands which 
belong to the King, and of which the 
Juriſdiction has not been alienated from 


ad domum noſtram diverſis generibus, deyoluti ſun 
ſic eis, qui eos papal, cedunt, ut commi 
metus eſſe non poſſit. Neque enim magis commo- 
damus noſtra, quam tradimus ea jure dominii : ita 
tamen, & ea quæ in noſtra poſſeſſione poſiti præſti- 
terint, & in poſterum ſolvant. J. 4. C. de fund. 
patrim. V. I. h. I. | 


1 the 


Of the Sovereign's Demeſnes. Tit. 6. Sect. 1. 


the Crown. For in the Lands belong- 
ing to the Lords of Mannors who have 
a juriſdiction within themſelves, the 
ſaid Rights belong to them. 

It follows from all that has been 
ſaid of the Goods and Rights of the 
Demeſne, that it is neceſſary to diſ- 
tinguiſh the Meaning of theſe two 
Words, Goods and Rights. For the Word 
Goods is more general, and every thing 
that is a Right of the Demeſne is alſo 
part of the Goods thereof. But there 
are Goods of the Demeſne which ought 
not to be comprehended under the 
Name of Rights. Thus the Crown- 
Lands are Goods but not Rights of the 
Demeſne. But ſeeing theſe two Words 
Goods and Rights are often taken in one 
and the ſame Senſe, and that it is eaſy 
to diſtinguiſh that which is only part of 
the Goods, from that which is properly 
ſpeaking a Right, we ſhall make uſe of 
theſe two Words in this Title, in ſuch 
a manner as to avoid all Equivocation 
which may render the Senſe dubious. 

It remains only that we ſhould diſtin- 

iſh the Matters which are to compoſe 
this Title, which we have divided into 
eight Sections. The Firſt, where we 
ſhall explain the Nature and the Kinds 
in general of the Rights of the De- 
meſne. The Second, where we ſhall 
treat particularly of the Right of For- 
feiture. The Third ſhall be of the 
Right of Succeſſion to Perſons who 
have no Heir, of vacant Goods, and of 
Waifs. The Fourth ſhall be of the 
Right of Succeſſion to the Eftates of 
Aliens. The Fifth of the Right of 
Succeſſion to Baſtards. The Sixth ſhall 
contain the Rules common to the ſeve- 
ral ſorts of Goods and Rights of the 
Demeſne. 
the Privileges of the Exchequer. And 
the Eighth ſhall treat of that which the 
Sovereign may have independently of 
that Quality, and as his private Patri- 
mony or Demeſne. 
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r 


the Nature and Minds in general 
of the Rights of the Demeſne. 


The CONTENTS. 


1. Definition of the King's Deme ſue. 

2. The Demeſue 15 different from the pri- 
vate Patrimony of the Prince. 

3. Three ſorts of Goods of the Demeſue. 

4+ The firſt is of Lands and Immoveables. 


The Seventh ſhall contain 


5+ The ſecond is of the Publick Revenue. 

6. The third is of ſeveral other Rights of 
divers kinds, 

7+ Goods compriſed under the firſt kind. 

8. _ Goods which come under the ſame 

nd. | 

9. Another Revenue of the ſame kind, the 
Mines. 

10. Other Goods of the ſecond kind. 

II · Another Revenue of the ſame kind. 

12. The Goods of the Demeſne are inalie- 
nable. 

13. There are ſome Goods of the Deme ſue 
inalienable in their own Nature, and 0- 
thers only becauſe of the Privilege of the 
Sovereign. 

14. It is lawful to alienate the Goods of the 
Demeſne, in two Caſes. 

15. A kind of Alienation of the Goods of 
the ſecond ſort. 

16. Alienations of the Goods of the De- 
meſne are made with the Charge of Re- 
ver ſion. 

17. Alienatioas made for the Neceſſities of 
the War, are made with a Reſervation 
of a perpetual Faculty of Redemption. 

18. The Appennages are made on condition 
of Reverfion in caſe of Failure of Male « 


ue. 

19. The Goods of the third kind are alſo 
inalienable. | 

20. The Demeſue is impreſctiptible. 

21. There are ſome Rights which can belong 
only to the Demeſne, and others which 
become Part of the Demeſne by Changes. 

22. How Lands that were not a part of the 
Demeſne may become ſo. a 

23. The Prince diſpoſes of the Goods not yet 
annexed to the Demeſne. 

24. How the private Goods of the Prince 
become part of the Demeſue. 

25. Two Ways of uniting and incorporating 
Lands into the Deme ſue. 

26. In doubtful Caſes the Cauſe of the Ex- 
chequer is not favoured. 
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HE Demeſne of the Sovereign 1. Defini- 
| conſiſts of the Goods and of the tion of the 


Rights which he poſſeſſes by virtue of 
that Quality a- | 


a Sacrum patrimonium. J. alt, C. de vectig. ex 
comm, 


Omnes omnino quocunque titulo poflidentes, | 


quod delegatio ſuper indicti nomine videtur, amplexa 
velut canones cogantur inferre ut ne qua fit du- 
bietas, hac aperte definitione decernimus, ut id po- 
tius canonis yocabulo poſtuletur. Nulla igitur do- 
mus vel facri patrimonii vel emphyteutici juris vel 
hominum privatorum, etiam fi privilegium aliquod 


habere doceatur ab hac neceſſitate ſejuncta ſit: quæ 
jam non extraordinarium, ut hactenus, ſed ipſis fa- 
3 canonicum nomen accepit. J. 1. C. de 
indict. 


II. This 


King's De- 
meſne, 
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II. 
2. The This Demeſne is diſtinguiſhed from 
Demeſne that of the Goods and Rights which 


is diffe- the Sovereign may have by any other 
bete Title, and which may be called his pri- 


the private ; 
— ray vate Demeſne b, of which we ſhall treat 
ny of the in the eighth Section. 
Prince. A AFR, e Ga 
b Privatum patrimonium. J. 2. C. de off. com. 
rer, priv. a : 
Quoties alicui colonorum agrum privati patri- 
monii noftri placuerit venumdari; non unus tantum, 
ui forte conſortibus ſuis gravis ac moleſtus exiftat, 
ed alii quoque duo vel plures ex ſimili origine ac 
jure venientes in ſupradicta emptione ſocientur. 
l, alt. C. de agric. & dom. vel fiſc, 
III. 
3. Three The Demeſne of the Sovereign, which 


ſorts of belongs to him in that Quality, is com- 

4 poſed of three different kinds of Goods, 

meſne, Which are explained in the three fol- 
lowing Articles c. 


c See the following Articles. 


IV. 


4. The The firſt ſort of Goods of this De- 
firſt is of meſne, are the Immoveables which be- 
Lands and long tœthe Sovereign, either bythe Eſ- 
—_— tabliſhment of the Eſtate, or by Con- 
e, queſt, or by other ways d, as is explain- 
ed in the 22d and following Articles. 
And we muſt comprehend under this 
firſt kind, the Lands which the Sove- 
reign may have acquired by a private 
Title, ſuch as Succeſſion, Donation, or 
otherwiſe, when the ſaid Lands have 
been annexed to the Crown in the man- 
ner which ſhall be explained in the ſame 
Articles. | | 


d Fundi patrimoniales & qui ex emphyteutico 
jure ad domum noſtram diverſis generibus devoluti 
ſunt. 1.4. C. ſund. patrim. V. T. h. I. 

Variæ cauſæ ſunt, ex quibus nuntiatio ad fiſcum 
fieri ſolet. Aut enim ſe quis 8 tacite relictum 
eſt, profitetur capere non poſſe, vel ab alio præ- 
ventus defertur, vel quod mors ab hæredibus non 
vindicatur: vel quod indignus quis hæres nunciatur: 
vel quod princeps heres inſtitutus, &c. J. 1. in prin- 
cip. f. & jure fiſc. 


V. 


5. The ſe The ſecond ſort of the Goods of the 
cond is os Demeſne are the ſeveral Duties and Im- 
the publick poſitions which compoſe the publick 
rant — of the State, ſuch as thoſe 

which have been treated of in the pre- 


ceding Title e. 


e Tributa, Vectigalia, &c. See the ſecond Sec- 
tion of the preceding Title. | 


VI. 


6, The The third ſort of the Goods of the 


third is of © 


Demeſne comprehends all the other /evera! «- 


different Rights of the Prince, ſuch as % Kat, 
F dryers 


the Rights of Forfeiture, of Succeſſion 4 


to thoſe who have no Heirs, of Suc- 
ceſſion to the Eſtates of Aliens, of 
Succeſſion to Baſtards; the Rights of 
Frank-Fees, of new Acquiſitions, of 
Mortmain ; the Rights of the Sove- 
reign on the Seas, to Foreſts, Hunting, 
Fiſhing ; the Rights of Juſtice which 
bring in ſome Revenue, according to 
the Remark which has been made in 
the Preamble of this Title; the Duties 
and Revenues which the King draws 
from the Offices belonging to his De- 
meſne ; ſuch as thoſe of Regiſters and 
Notaries Publick; the Caſualties of o- 
ther Offices, and other Duties and Re- 
venues of the Demeſne, which have al- 
moſt all of them this in common, that 
the Revenues of this third ſort depend- 
ing on uncertain Events, are a kind of 
caſual Revenue f. 


F See concerning the Rights of Forfeiture, of Suc- 
ceſſion to thoſe who leave no Heir behind them, of 
Succeſſion to the Eftates of Aliens, and of Succeſſions 
to Baſtards, the four following Sections 3 touching 
the Rights of Frank-Fees, of new Acquiſitions, 
and of Mortmain, the fifteenth Article of the ſe- 
cond Section of the ſecond Title, And as to the 
Rights of the King on the Seas, to Foreſts, Hunt- 
ing, and Fiſhing, ſeeing they contain a Detail of 
arbitrary Rules which are to be found in the Ordi- 
nances, and which do not come within the Deſign 
of this Book, we ſhall not make any Collection of 
them here ; and it ſufficeth to remark in general 
the Order of the ſaid Rights. But ſeeing there are 
Rules of Policy relating to the Matters of the Seas, 
of Foreſts, of Hunting and Fiſhing, which are with- 
in the Deſign of this Book, we ſhall explain them 
in the eighth Title, And as for the Rights of Fuſ- 
rice, it is a Matter which does not belong to the 
Deſign of this Book z becauſe, as has been ſaid at 
the End of the Preamble of this Title, theſe Rights 
belonging to the Lords of the Manor, who have 
the Juriſdiction within their own Bounds, are re- 
gulated by Cuſtom and Uſage; and thoſe of the 
King, which may come within the Deſign of this 
Book, ſuch as Forfeitures, Fines, and others, are 
explained each of them in their proper Place. 


VII. 


We muſt comprehend under the firſt 7. 6d: 


kind of Goods of the Demeſne certain comgriſd 


other Immovables beſides Lands, ſuc 2 


as Houſes, Shops, Stalls, and other 
Buildings in publick Places, or Places va- 
cant, and having no Owner, and which 
have been granted by the Prince, in con- 
ſideration of a certain Rent, by Aliena- 
tions or Engagements which have been 


made thereof; ſuch as are in Paris, the 


Shops in the Palace, and in the Market- 
Places g. But we muſt not take in un- 
der this firſt ſort of Goods of the De- 
: £ This is a Conſequence of the fourth Ar- 
tic » f | EY 4 | 
4 e meſne 


8. Other 
Goods 
which 
come un- 
der the 
ſame kind. 


meſne the publick Places, the Highways, 
and the other Things of this kind, 
which are out of the 1 of par- 
ticular Perſons, and deſtined to the 


Uſe ot the Publick. For theſe ſorts of 
Immoveables producing no manner of 


Revenue, are not reckoned in the num- 
ber of Goods; and the Rights which 
the Publick and the Sovereign have in 
them are of another Nature than the 
Rights which Property gives h. 

h See the ſecond and third Articles of the firſt 
Section of Things. , 


VIII. 


It is neceſſary likewiſe to compre- 
hend under this firſt kind of Immove- 
ables belonging to the Demeſnes, the 
Lands which are waſte, that is to ſay, 
which have never been cultivated, and 
which have no Owner: And alſo the 
Iſlands which are formed in the great 
and navigable Rivers, Tolls, Paſlages, 
Bridges, Ferry-Boats, Fiſheries, Mills, 
and other Things which depend on the 
Right to Rivers, and to the Highways i. 


i Inſula quz in flumine publico nata eſt, publica 
eſſe debet. I. penult in f. ff. de acq. rer. dom. 

This Text ſeems to be contrary to others of the 
Roman Law, which ſay, That the Iſlands growing 
in Rivers do belong to the Proprietors of the neigh- 
bouring Grounds, according to their Proximity to 
the ſaid Iflands, and in proportion to the Extent of 
their Grounds, 

Inſula que in mari nata eſt, (quod raro accidit) oc- 
cupantis fit: nullius enim efle creditur. At inſula 
in flumine nata (quod frequenter accidit) ſiquidem 
mediam partem fluminis tenet, communis eſt eorum 


qui ab utraque parte fluminis prope ripam prædia 


poſſident: pro modo (ſcilicet) latitudinis cujuſque 
fundi quz prope ripam fit, Quod ſi alteri parti pro- 
ximior ſit, eorum eſt tantum qui ab ea parte prope 
ripam prædia poſſident. 5. 22. inſt. de rer. diviſ. 
J. 7. §. 3. . de acq. rer. dom. 

Inſula eſt nata in flumine contra frontem agri 
mei, ita ut nihil excederet longitudo regionem præ- 
dii mei. Poſtea aucta eſt paulatim, & proceſſit 
contra frontes & ſuperioris vicini, & inferioris. 
Quzro, quod adcrevit, utrum meum fit, quoniam 


meo adjectum eſt, an ejus juris ſit, cujus eſſet, ſi 


initio ea nata ejus longitudinis fuiſſet? Proculus re- 
ſpondit, flumen illud, in quo inſulam contra fron- 
tem agri tui eam natam eſſe ſcripſiſti, ita ut non ex- 
cederet longitudinem agri tui, ſi alluvionis jus ha- 
bet, & ;nfala initio propior fundo tuo fuit, quam 


ejus, qui trans lumen habeat, rota tua facta eſt, & 


quod poſtea ei inſulæ alluvione acceſſit, id tuum eſt 
etiam ſi ita acceſſit, ut procederet inſula contra 
frontes vicinorum ſuperioris atque inferioris, yel 
etiam ut propior eſſet fundo ejus qui trans flumen 
habet. J. 56. eo. 

It would ſeem that in this laſt Law ſave one, 
de acqu, rer. dom. 4 Diſtinction ought to be made of 
tuo ſorts of Rivers, thoſe which were for the: Uſe 
of the Publick, and other leſſer Rivers, And like- 
wiſe the Ordinances which reckon theſe Iſlands a 
part of the Demeſnes of the King, are reſtrained to 
thoſe which grow in great and navigable Rivers. 


Of the Sovereign's Demeſnes. Tit: C. Sect. I. 


So that it may be ſaid, that the Authors who are 
of opinion that theſe Ordinances are contrary to 
the Roman Law, have not made Reflection on this 
Text which we have juſt now quoted, 

See the King's Edict of the Month of April, 
168}, in which the antient Ordinances are men- 
toned. 


IX. 
We may alſo comprehend under the 


367 


9. Ano. 
ther Re- 


Goods of this firſt kind, the Revenues venue of 
which the Sovereign draws from Mines, % ſame 
and which are regulated to a tenth kind, the 


Part J. 


This tenth Part is regulated purſuant to the 
Roman Law by the Ordinances of Francis the Se- 
cond, bearing Date the 29th of July, 1560; of 
Charles the Ninth, dated the 26th of March, 1563; 
and others. | 

Cuncti qui 2 privatorum loca ſaxorum venam 
laborioſis effoſſionibus perſequuntur, decimas fiſco, 
decimas etiam domino repræſentent: cætero modo 
propriis ſuis deſideriis vindicando. 4. 5. C. de 
metall. 

See the nineteenth Article of the ſecond Section of 
the ſecond Title, 


X. 


Mines. 


If under the ſecond kind of Goods 10. Other 


belonging to the Demeſne, which are _ 3 
the publick Revenue, we ſhould take in 4% [ wha 


every thing that is called in France the 


King's Money, we might place in that 


Rank the Tenths which the Clergy pay 
to the King, the Impoſitions which are 
laid on in ſome Provinces by the name 
of Free Gift, the Money which is rai- 
ſed for the Maintenance of the King's 
Guards, the Subſiſtence of the Houſ- 
hold, and all the other Revenues of the 
like kind n. | 


m Noſtrum ærarium. J. wult. C. de quadr. 


præſcr. 
Res fiſci noſtri. $. 9. inſt. de uſucap. 


XI. 


We may likewiſe, with much more 11. Ano- 
reaſon, place in this ſecond kind the er Reve- 


Profits and Revenues which the Right 
of coining Money may produce, whe- 
ther it be by raiſing the Value of the 
Bullion that is coined into Money, or 
by raiſing the Value of the Species. 
For the Right of coining Money be- 
longs to the Sovereign alone x. 


n Si quis nummos falſa fuſione formaverit, uni- 
verſas ejus facultates fiſco noſtro præcipimus addici. 
In monetis enim tantummodo noſtris cudendæ pecu- 
nie ſtudium frequentari volumus; cujus obnoæii, 
majeſtatis crimen committunt. Et præmio accuſa- 
toribus propoſito, quicunque ſolidorum adulter po- 
terit reperiri, vel a quocunque fuerit public atus, illi- 
co omni dilatione ſummota, flammarum exuſtioni- 
bus mancipetur. J. 2. C. de falſ. monet, V. tit. C. 
de muril. & gynac. | 


XII. 


nue of the 
ſame kind, 
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268 The PUBLICK L 


12. The There is this in common to all the 
Goods of Goods of the Demeſne of theſe three 


i 46 ſorts, that they are all of them ina- 
*. lienable, but in different Reſpects. For 


inaliena- 


ble. there are ſome of them which of their 


own Nature, and by their Quality are 
inalienable ; and there are others which 
are inalienable only becauſe of the Pri- 
vilege of the Sovereign, when he 1s be- 
come Maſter of them. We ſhall ſee in 
the Articles which follow this Diſtinc- 
tion, and theſe diſſerent Effects in the 
three ſorts of the Goods of the De- 


meine o. 

6 See the Edict of the zoth of June, 1539. 

Intellecto jamdudum quod chariſſimus in Chriſto 
filius noſter Hungariz Rex illuſtris alienationes quaſ- 
dam fecerit in ptæjudicium regni ful & contra Regis 
honorem: nos eidem Regi dirigimus ſcripta noſtra, 
ut alienationes prædictas, non obſtante 1 
ſi quod fecit de non revocandis eiſdem, ſtudeat re- 
vocare. Quia cum teneatur, & in ſua coronatione 
juraverit, jura regni ſui & honorem coronæ illibata 
ſervare: illicitum profecto fuit, fi præſtitit de non 
revocandis alienationibus hujuſmodi juramentum & 
propterea penitus non ſetvandum. Cap. intellecto 


extra de jure jur. 

Nulli jam in poſterum licere præcipimus patrimo- 
niales ſeu limitrophos, vel faltuenſes fundos qui per 
tractum orientis poſiti ſunt, ad jus transferre pri- 
vatum: five dempto, five ſalvo canone juris fundo- 


rum immutatio poſtuletur, & c. J. 13. C. de ſund. 


patr. . Y 
See the twentieth Article of this Section. 


XIII. 


13. They Of all the different ſorts of Goods of 
are ſome the Demeſne, thoſe which by their Na- 
Goods of ture belong to the e and can- 
ol IT not belong to other Perſons; ſuch as 
d Pap the publick Taxes, the Right of coin- 
their own ing Money, and others, are naturally 
Nature, inalienable. And thoſe which in their 
1 others on Nature might have belonged to 
_ -— other Perſons, ſuch as the Crown-Lands, 
the Prrvi- are inalienable only becauſe they have 
lee of the paſſed to the Poſſeſſion of the Sovereign, 
Sovereign. and becauſe of his Privilege, and of their 


being appropriated to the Uſes of the 
State p. 


p This Diſt inction reſults from the Nature of 
theſe ſeveral ſorts of Goods. 


XIV. 


14. :;; Altho the Goods of the Demeſne be 
lawſul to inalienable, yet if it happens that the 
alienate Good of the Publick requires they ſhould 
the Goods be alienated, the Prince may alienate 
of the De- . 
valor bs them. But that happens only in two 
1 Caſes, Caſes: One is, that of Neceſſity in a 
Time of War. And the other is in or- 
der to give to the younger Sons of the 


Sovereign a Patrimony, which is called 


an Appennage q, and which it is juft 
to take out of theſe ſorts of Goods for 
the ſaid younger Sons and their Male- 
Iſſue, who may in proceſs of time ſuc- 
ceed to the Crown. But this Aliena- 
tion is made only on the Conditions ex- 
plained in the ſixteenth and eighth Ar- 


ticles 


q The Demeſnes of the Crown of France can not 
be alienated, except in two Caſes only: One i: 
for an Appennage to the younger Sons of the Houſe 
of France; in which Caſe they revert again bo the 
Crown, if the ſaid younger Sons die without Male- 
Iſſue, in the ſame Eſtate and Condition they were in 
at the time of the ſaid Grant, notwithſlanding any 
Diſpoſition, Poſſeſſion, or any other Act, expreſs or 
tacit, that may have palt or happened during the 
time of the Appennage. Tha other, for the rai- 
ſing of ready Money for the neceſſary Expences of 
4 War, after Letters Patent have iſſued for this 
Purpoſe, and been regiſter d in the Parliaments of 
France, in which Caſe there i, a perpetual Power 
of Redemption. Ordinance of February, 1566, 
Art. 2. 

See the Ordinance of Blois, Art. 329. Ste the 
twenty third Article of the ſecond Sefticn 1b 
ſecond Title. 


XV. 


Altho the Goods which can belong 15. 4 
to none but to the Sovereign be inalien- lind, 4- 
able in their own Nature, ſuch as the 23 
Tax on real and perſonal Eſtates, the 7 
Exciſe, the Cuſtoms, and others; yet cox jor. 
a ſort of Alienation is made of them 
when the King creates Rents or An- 
nuities, which he ſells and aſſigns on 
the ſaid Revenues as occaſion requires; 
and theſe ſorts of Alienations are li- 
mited to the Sums regulated by the 
Edicts which ordain them, and affect 
choſe Revenues only till the Redemp- 
tion of the ſaid Rents : But the Fund of 
the ſaid Revenues remains always the 
King's; ſo that the annual Impoſitions of 
the ſaid Revennes, even for the Years in 
which the Purchaſers of theſe Annui- 
ties have the Benefit of them, are ne- 
vertheleſs collected as uſually in the 
King's Name, and by his Orders; and 
the Montes are returned into the hands 
of the Officers appointed to pay the 
ſaid Rents or Annuities v. 


r See the Ordinances of April 1574, of | Sep- 


tember 1591, of February 1594, and others. 
It is of this kind of Rents or Annuities that 


thoſe are which are paid at the Town-Houſe of 
Paris, which are aſſigned on the Subſidies, and ſe- 
veral other Funds. 


XVI. 16, - 

| nations e 

The Goods of the Demeſne cannot % Good. 
be alienated but upon condition of of be D.. 
their reverting to the Crown whenſo- ma e 
ever the Caſe falls out; and this Re- ns es 


verſion is different, according to the, Rui. 


Cauſe ſion. 


Iſa. 


19. Th 
Goods o, 
the thir 
kind are 
alſo inai 


enable, 


Of the Sovereign's Demeſnes. Tit. 6. Sect. 1. 


Cauſe of the Alienation, as ſhall be ex- 
plained in the two following Articles. 


XVII. 


„ Alie- In the Caſe of alienating the Im- 
155 moveables of the Demeſne for the 
for the Ne- Neceſſities of the War, the Goods ali- 
aaſſrie ef enated revert to the Sovereign, he re- 
* — imburſing the Purchaſers of the Price of 
with a Re- their Purchaſes. Thus, theſe Aliena- 
ſervation tions are never made but with the 
of « herbe Charge of a perpetual Faculty of Re- 
1d Fa- demption: For which Reaſon the Pur- 


culty of chaſers are looked upon to be a ſort of 


pen Mortgagees, and are obliged to pre- 
ſerve the Goods and the Rights in their 
good Condition :. | 
t See the Ordinances cited on the 14th Article, 
XVIIL 
3. The In the Caſe of an Alienation for 
* an Appennage, the Reverſion has not 
nages are place, except when the Cauſe of the 


nade n Alienation and the Appennage comes 
condition to ceaſe. Which happens only in the 
f Rever”. Caſe where the Perſons on whom the 
ſion in caſe : 
/ Failure Appennage was firſt ſettled, or their 
„/ Male Male Succeſſors, die without Iſſue Male. 
us. And the ſaid Lands which were grant- 
ed as an Appennage, ought in this Caſe 
to be reſtored in the ſame Condition 
in which they were at the time of ma- 
king the Settlement, free from all the 
Charges and Debts of the Perſon on 
whom they were ſettled; for otherwiſe 
it would be in his power to annul the 


Right of Reverſion . 
# Sce the Ordinances quoted on the 14th Ar- 


ticle. 
XIX. 


19. The The Alienations which have been 
Gods of ſpoken of in the preceding Articles, 
the third do not concern the Rights and caſual 


kind are . , 6 
ole inald Revenues which have been explained in 
enable, 


the ſixth Article; for thoſe Rights are 
inſeparable from the Sovereignty : And 
moreover, they do net agree with the 
two Cauſes which are the Foundation 
for alienating the Goods of the De- 
meſnes ; but ſome of the ſaid Rights 
depending on the Right of Juſtice, 
ſuch as the Right of Forfeiture, and 
the Right of Succeſſion to thoſe who 
die without Heirs, they have paſled 
to Lords of Manors, who have a Ju- 
riſdiction within their own Lands; and 
they belong alſo to the younger Sons of 
the Royal Family, who have Appen- 
nages 9 8 on them in the ſame man- 
0 1. II. 


ner as the other Rights of the Lands 
given them for their Appennage x. 


x This it a Conſequence of the Nature of thoſe 
Rights. See the 6th Article, 


XX. 


The ſame Reaſons which make the 20. The 


Goods of the Demeſne inalienable, 1 
render them likewiſe impreſcriptible ; ſeriptible 


ſince they would be alienated, if they 
could be acquired by Preſcription. 
Thus, no particular Perſon can acquire 
the Property of them by the bare Ef- 
fect of a long Poſleſſion : For beſides 
the Conſequence of preſerving the De- 
meſne for the Good of the State, the 
Quality of the Sovereign making it im- 
poſſible for him to look narrowly to the 
Preſervation of all the particular Goods 
belonging to his Demeſne, Preſcription 
ought not to run againſt him y. 


y See Art. 12. of this Section, and Art. 2. of 
the 5th Section of Poſſeſſion, and of Preſcriptions 
in the Book of the Civil Law in its Natural 
Order, 

The Goods of the Demeſne are declared to be 
impreſcriptible by the Edict of Francis the Firſt, 
of the goth of June, 1539. even altho they had 
been poſſeſſed for a hundred Years; altho by the 
Roman Law, the Funds belonging to the Exche- 
quer, and to the Prince's Demeſne, might have 

een preſcribed by a Poſſeſſion of forty Years. 

Nullum jus privatum yel publicum in quacunque 
cauſa, vel quacunque perſona, quod pradictorum 
quadraginta annorum extinctum eſt jugi ſilentio mo- 
veatur. J. 4. C. de preſcr. 30, & 40 an. 

Jubemus omnes qui in quacunque Diceceſi , aut 
in quacunque Provincia, ve —— ſaltu (vel ci- 
vitate) fundos patrimoniales, vel templorum, aut 
agnothetici, ſeu relevatorum jugorum, vel cujuſ- 
cunque juris per quadraginta jugiter annos (poſſeſ- 
ſione ſcilicet non ſolum eorum qui nunc detinent, 
verum etiam eorum qui antea poſſederant, compu- 
tanda) ex quocunque titulo, vel etiam ſine titulo 
hactenus poſſederunt, vel poſtea per memoratum 
quadraginta annorum ſpatium poſſederint, nullam 
penitus _ dominio memoratorum omnium fun- 
dorum vel locorum vel domorum a publico actio- 
nem, vel moleſtiam, aut quamlibet inquietudinem 
formidare, ſed impoſitum canonem, pro qualitate 
juris, cujus prædia ſunt vel loca, per ſingulos annos 
ſolventes, pro certo habeant ſuum eſſe quod poſſi- 
dent, vel poſtea poſſederint. Ita ut omnibus ad ex- 
cludendam omnem quolibet modo ex publico mo- 
vendam queſtionem, nuda ex quocunque titulo, 
vel etiam ſine titulo corporalis quadraginta anno- 
rum jugis poſſeſſionis exceptio poſſit ſufficere; hoc 
etiam adjiciendo, ut illi quoque qui adempto canone 
hujuſmodi fundos ab initio principali juſſione datos 
ſibi fuiſſe confirmant; fi per quadraginta annos 
adempti canonis beneficium jugiter poſſederunt: nec 
canonem cujus ademptionem quadraginta (ſicut dic- 
tum eſt) annorum, poſſeſſio teſtatur, poſſint peni- 
tus profligari: eo quod noſtræ pietati placuit in 
utroque caſu, id eſt tam ſalvo, quam adempto ca- 
none, poſſeſſorum noſtrorum jura in eo ſtatu in 
quo per quadraginta annos, ſicut dictum eſt, jugi- 
ter manſerunt, abſque ulla innoyatione durare, 
J. alt. C. de fund, patrim. 
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30 The PUBLICK LAW, &. Boox I, 


m was only the Tribute or Tax upon the Laud 
that was impreſcriptible. 

Jubemus eos qui rem r per aware an- 
norum quadraginta curriculum tine quadam legitim 
interpellatione poſſederint, ne pollelone quidem 
rei ſeu dominio nequaquam removeri: ſunctiones 


autem, ſeu civilem Canonem, vel aliam quampiam 
publicam collationem eis impoſitam dependere com- 
pelli, nec huic parti cujuſcunque temporis praſcriptio- 
nem oppoſitam admitti. l. 6. C. de praſtr. 30 vel 
40 ann. For it is a Right whereof the Uſe and 
Cauſt do never ceaſe. 


XXI. 


21. There lt reſults from the preceding Articles, 
are ſome that of all theſe ſorts of Goods of the 
"= oy Demeſne, there are _ 1 1 have 

never belonged to any other but to the 
5 Demeſne, 1255 as the Exciſe, the Cuſ- 
Demeſne, toms and other Impoſts, which could 
and others never belong to particular Perſons, and 


which be- F 
come part are in uſe only for the benefit of the 


of the De- Publick, and by virtue of the Authority 

meſne by of the Powers who are veſted with the 

Charger. fapreme Government, and have the 
Right of impoſing them; and there are 
others of the faid Goods which have 
been in the Commerce of particular 
Perſons, and are become Part of the 
Demeſne by Changes, ſuch as Lands 
annexed to the Crown z. 


7 This is a Conſequence of the different Natures 
of thoſe Rights, See the following Article, 


XXII. 


2. How The Lands united to the Crown are 
Lands of three forts. The firſt is of thoſe 
that were Which are part of the antient and o- 


ot a part en HF, . 
of the De- N Demeſne appropriated to the 


meſne may 
become ſo. 


pences; and we may put down in this 
number that which has been added te 
to the Crown by Conqueſt. The fecond 
is of thoſe which the Kings have ac- 
quired by Forfeitures, by the Death of 
Perſons dying without Heirs, by inhe- 
riting the Eſtates of Aliens, or by 
ſacceeding-to Baſtards. And the third 
is of fo Land which have fallen to 
them by Succeſſion, -or other Titles. 
And theſe two laſt forts of Goods be- 
come part of the Demeſne by the Union 
which incorporates them into the De- 
meſne, as ſhall be explained in the 24th 
and z 5th Articles a. TY 


4 See the three following Articles, 


23. The | XXIII. 


Prince diſ- The Goods which the King acquires 
ne we by any one cf the Ways explained in 
e the preceding Article, are not united 
nexed o immediately to the Demeſne; for thoſe 
2 be. Which ariſe from the Rights of Forfei- 
nene. 


ngs for their Uſe and for their Ex- 


ture, of Succeſſion to thoſe who die 
without Heirs, of Succeſſion to the 
Eſtates of Aliens and of Baſtards, be- 
ing Profits and Revenues which the 
King might diſpoſe. of, they are not 
conſidered as a Capital which becomes 
immediately a part of the Poſſefſions of 
the Demeſne ; but the King diſpoſes of 
them as he thinks fit, either by givin 

them away, or by keeping and Piet 
them to the Demeſne in the manner ex- 
plained in the two following Articles 5, 


b By the Roman Law the Prince diſpoſed of the 
Goods belonging to what they called his private Pa- 
trimony. 

Fundi patrimoniales, & qui ex emphyteutico jure 
ad domum naſtram diverſis generibus devoluti ſunt, 
ſic eis, qui eos popoſcerint, cedunt, ut commiſſi metus 
eſſe non poſſit. Neque enim magis commodamus 
noſtra quam tradimus ea jure dominii: ita tamen, 
ut ea quæ in noſtra poſſeſſione poſiti præſtiterint & 
in poſterum ſolvant. J. 4. C. de fund. patrim. 
V. T. h. T. 

Since it oſten happens that the Gaods which fall 
to the King by Forfeiture, by the Death of Perſons 
who leave no Heirs behind them, by the Death of 
Aliens and of Baſlards, are Goods ſubject to Rights 
which the Lords of Mannors have therein, the 
King parts with them, that be may not be ſubjett 
to the ſaid Duties, or to make any amends for 
the ſame to thoſe Lords of the Mannor to whom 


they ſhould be due. And to juſtify this, they quote 
an Ordinance of Philip the Fair, which directs this 


Courſe to be taken, and that the King ſbould rid 
his hands of thoſe Eſtates within a Year and 4 


Day. 
XXIV. 
The Goods which the King has ac- 24. How 


quired by particular Titles, and thoſe OO 
which are fallen to him by ſome of the _ + 
Titles mentioned in the preceding Ar- become 
ticle, become part of the Demeſne, part of the 
when they have been held and poſſeſſed 25%" 
in the ſame manner and on the ſame 
Conditions on which he holds and poſ- 
ſeſſes the Goods of the Demeſne. Thus 
all the Gogds which are expreſly ſet a- 
part, annexed and incorporated for the 
uſe and benefit of the Crown, or which 
have been poſſeſſed and managed by the 
Receivers and Officers of the King, 
for the ſpace of ten Years, and enter'd 
into their Books of Accounts, are repu- 
ted, and are in reality the Goods of 
the Demeſne c. 

C Theſe are the Words of the 2d Article of the 
Ordinance February 1566. touching the De- 
meſne. And inthe 13th Article of the ſame Or- 
dinance it is ſaid, that the foregoing Articles ſhall 
be held as a Law and Ordinance, as well for the 


antient Demeſne of the Crown, as for other Lands 


ſmace accrued and fallen. to the King. 

Fiſcus cum in privati ins ſuccedit, privati jure pro 
anterioribus ſuæ ſucceſſionis temporis utitur: cæte- 
rum poſteaquam ſucceſſit habebit privilegium ſuum. 
Sed utrum ſtatim atque cœ pit ad eum pertinere no- 
men, an vero poſtquam convenit debitorem, an 


poſtquam relatum eſt inter nomina debitorum quæ- 
ritur 


K. Les mn e 


26. 
aoub! 
Caſes 
Cauſe 
the E 
quer 1 
favou 


Of the Sovereign's Demeſnes Tit. 6. Sect. 2. 


ritur —— Puto tamen exinde privilegio eſſe lo- 
cum, ex quo inter nomina debitorum relatum no- 
men eſt, J. 6. F. de jure fiſci. 

This Text agrees with the ſaid Ordinance. 


XXV. 
It follows from the preceding Arti- 


25. Two _, l 
ways of ticle, that there are two ways of uni- 
uniting ting and incorporating into the De- 


and incor- meſne Lands and other Immoveables. 

Land into The one is expreſs, when the King de- 

the De- Clares that he unites and incorporates 

meſne. into the Demeſne the Lands which he 
might have otherwiſe diſpoſed of: and 
the other is tacit, when he ſuffers the 
Lands, which it was in his power to 
give away, and which were not annexed 
to the Demeſne, to be annexed and in- 
corporated in it in the manner explained 
in the 24th Article d. 


4 Nerum nobis notitia intimetur, ut juſſu noſtro 
vacantia vel aliz res nomine occupentur ærarii. Quæ 
forma etiam in parte bonorum vel in una alterave 
re ſeu actione una vel etiam pluribus ſervetur. 1, 


ult. C. de bon. vac. & incorpor. 
Si quando aut alicujus publicatione, aut ratione 


juris aliquid rei noſtræ addendum eſt rite atque ſo- 
lemniter per comitem rerum privatarum, deinde per 
rationales in ſingulis quibuſque provinciis commo- 
rantes incorporatio impleatur, & diligens ſtilus ſigil- 
latim omnia adſcribat. J. 3. eod. 

See the foregoing Article. 


XX VI. 


26. In 


doubtful | 
2 the Rights of the Demeſne, that altho 


the ſaid Rights be very favourable in 
1 their SE wa by 4 of their 
quer is not being ſet apart for the Publick Good, 
lavoured. altho they be inalienable, altho they be 
impreſcriptible, and that it is of Im- 
ortance to the State that the ſaid 
Rights ſhould be preſerved ; yet this 
re rh hr reach ſo far as to ex- 
tend theſe Rights beyond their juſt 
bounds. And it is on the contrary for 
the Good of the Publick, and agreeable 
to Equity, that in the Caſes where 
upon due conſideration the Cauſe of the 
Exchequer may appear doubtful, one 
ſhould incline to the other Side. For the 
Favour of the Cauſe of the Exchequer 
does not go fo far as to prefer a doubt- 
ful Pretenſion of the Officers of the Ex- 
chequer to the Intereſt of particular Per- 
ſons, which are found to be an equal Bal- 
lance with thoſe of the Exchequer, and 

which may have Equity on their fide e. 
e Non puto delinquere eum, qui in dubiis quæſ- 
tionibus contra fiſcum facile reſponderit. 1. 10. F. 

de jure fiſci, _ 

Tantum etenim nobis ſupereſt clementiz, quod 
ſcientes etiam fiſcum noſtrum ultimum ad caduco- 
rum vindicationem vocari, tamen nec illi peperci- 
mus, nec auguſtum privilegium exercemus: ſed 


4.7 Vo L, II. 


It may be remarked as a laſt Rule of 
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_ . 1 
1 
quod communiter omnibus prodeſt, hoc rei privatz Mi 
noſtræ urititati præferendum eſſe cenſemus, noſtrum 
eſſe proprium ſubjectorum commodum imperialiter 
exiſtimantes. J. un. f. 14. in f. C. de caduc. toll. 
See Art, 18. of the Gth Section of the preceding 
Title, the Remark on Art. 3. of the 5th Section of 
this Title, and Art. 14. of Sect. 7. of this Title, 
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SECT. IL | 
Of the Right of Forfeiture. j 14 


E H E Reader may ſee concerning | 
the Subject Matter of this Section, | 
the 12th Article of the 2d Section of Per- 

ſons; the 11th, 2oth, 25th, 33d, 34th, 

35th, and 36th Articles of the 2d Sec- 

tion of Heirs and Executors in general, 

and the Remarks there made upon them; 

the 5th Article of the 4th Section, and 

the iſt Article of the 13th Section of the 

ſame Title, and the 14th Article of the 

2d Section of Teſtaments. 


The CONTENTS. 


1. Definition of Forfeiture- 
2. Two ſorts of Forfeitures. 


_ 
— 


3. Fines, | 114 
4. In what manner Forfeitures and Fines i 
are acquired. b 


J. 


Forfeiture is a Puniſhment, which is 1. Def- 
called by that Name, becauſe it de- — 1 
prives thoſe who have incurred it of all — 
their Goods, and applies them to the 
Exchequer a. 


| a Damnatione bona publicantur, cum vita adi- 
mitur aut civitas. J. 1. ff. de bon. dam. 


II. 


We muſt diſtinguiſh two kinds of ,, 7,, 
Forfeitures, The firſt is of all the ſorts of 
Goods; ſuch is that of Perſons con- Forfer- | 
demned for Crimes which deſerve this. 
Puniſhment 3 as are in France the Crimes 

of thoſe who are condemned either to 
Death, or to rhe Gallies for ever, or to 
perpetual Baniſhment out of the King- 

dom 4. The ſecond, of certain kinds 


Cum vita adimitur aut civitas, I. 1. F. de bon. 


dam. 
Qui rei capitalis damnati ſunt. J. 13. f. de bon. 


poſſe f 
Qui rei poſtulati, vel qui in ſcelere deprehenſi, 
metu criminis imminentis mortem fibi conſtitue- 
runt: hæredem non habent. Papinianus tamen 
libro ſexto decimo reſponſorum ita reſeripſit, ut (ut) 
qui rei criminis non poſtulati, manus ſibi intulerine 3 
bona eorum fiſco non vindicentur. Non enim 
facti ſceleritatem eſſe obnoxiam, ſed conſcientiæ 
metum in reo yelut confeſſo teneri, placuit. Ergo 

| Bbb2 aut 


372 
of things which are acquired. to.the Ex- 
chequer by contravening the Ordinan- 
ces and Regulations which have eſta- 

bliſhed this Penalty. Thus for exam- 

ple, Goods and Merchandizes are con- 


fiſcated when the Owners have defraud- 


ed the Publiek of the Duties they were 
to have paid for them c. 
aut lati eſſe debent, aut in ſtelere deptehenſi: 
ut ſi ſe interfecerint, bona eorum confiſcentur. Ut 
autem divus Pius reſcripſit, itq demum bona ejus 
1 in reatu mortem ſibi conſcivit, fiſco vindican- 
ſunt, ſi ejus criminis reus fuit, ut ſi damnaretur, 
morte aut deportatione adficiendus eſſet. I. 3. ff. de 
bon. eor. qui. 
See Sect. 2, Art. It. of Heirs and Executors, 


and the Ordinance of 1673. Art. 2g. of Defaul;s, 
c Pozna commiſſi. 1, 3, C. de weftig. & com. 


III. 


3. Fines: We may place in the rank of For- 
feitures the Condemnations of Perſons; 
in Fines of certain Sums of Money for 
divers ſorts of Crimes and Offences, 
or for having defrauded the Prince of 
his Due, For theſe Fines being ad- 
judged to him by the Sentences of Con- 
demnation, they belong to him as well 
as the Forfeitures d. 

d Mulctarum ſevera compendia ærario noſtra 
protinus eſſe nullus iguoret: niſi. ipſe 
judex id, quod ad pœenam admiſſi facinoris excul- 
por, yel r = vel _ publico, vel 
ans NECENATHS c 8 . . 
C. de modo mult. NOT oe. 

The Judges may. adjudge the Fines either to the 
King, or to the Lord of the Mannor within. his. 
Landi, or to Hoſpitals, or to Priſoners. 


IV. 


4. In what Seeing Forfeitures and Fines are Pu- 
manner ni ſhments, they are not due till after a 
Forfeitures Sentence of Condemnation from which 
and Fine there lies no Appeal e. 


are acqui- 

red, e Ptovocationis remedio condemnationis extin- 
girur pronunciatio. I. 1. §. alt, F. ad Senat. 
wrpill, F 


— ” 7 
* * et treats. ant of —_ uw —— — 


ECT MI 


Of. the Right of Succeſſion to Perſons 
mho leave no Heir. behind them, of 
Lacant Goods, of Waifs, and of 


Treaſures. 
The CON TENTS. 


. Definition of, the Rights of Succeſſton to 
Pex ſons whd leaue na Heir. 
2. Definition of vacant Goods. 
3. The Right of Succeſſion to Per ſons dying 
without Heirs, takes in all the Goods, 
Moveable and Immovegble. 


The PUBLICK LAW, Sc. Book I. 


mus transferri, ſi nullum ex qualibet 5 1 linea, 


7 


4. Another fort of vacant Goods. 
5. Lands recovered. from an Enemy. 
6. Wirifs or Strays. 
7. Treaſures. 
J. 


B' the Right of Succeſſion to Per- 1. Den 


_ WW -. 


ſons who leave no Heir behind 719 
them, is meant the Right which the — 4 
Prince has to all the Goods of thoſe 70 Perſon; 
who die without lawful Heirs, and who leave 
without making a Teſtament ; for theſe “ Hel. 
Goods having no Owner, paſs to the 
Publick, and are acquired to the Prince 


who is the Head of it a. 


a Scire debet gravitas tua, Inteſtatorum res qui 
ſine legitimo bærede deceſſerint, fiſci. noſtri rationi- 
bus vindicandas ; Nec civitates audiendas quæ ſibi 
earum vindicandarum jus veluti ex permiſſu vindica- 
re nituntur: & deinceps quæcunque inteſtarorum 
bona civitatibus obtentu ivilegiorum ſuorum occu- 
pata eſſe compereris, ad officium noſtrum eadem 
revocare non. dubites, J. 1. C. ds bon. vac. & in- 
cor por. 

Vacantia mortuorum bona tunc ad fiſcum jube- 


* 


6. 
or $ 


vel juris titulo legitimum reliquerit inceſtatus b@re- 


dem. I; 4. cod. 
II. 
2. Defini- 


By vacant Gaads are meant Goods 2 
of Perſons who die without Heirs, _— 
which is the Caſe explained in the fore- 

e yrs ; _ — * are 

to the Exchequer, if they are 
1 elaimed by Creditors: And there 
are likewiſe other ſorts o vacant Goods, 
which ſhall be taken. notice of in the 
4th Artiele 6. 

b Vacantid- mortuorum bona; J. 4. G. de: bon. 
vac. 

| HT. 

The Right of Succeſſion to Perſons 3. The 
who die without Heirs, comprehends K 
all: ſorts of Goods, Moveables and Im- * 
moveables, Rents, Debts. due to the 4% 
Deceaſed;. and in general all Goods withow: 
and Effects of all. kinds. which did be- Het 
long to him who dies without Heirs; * 


Good 
and all theſe ſorts of Goods are acqui- Alsueall 


red. to the Prince c and Im- 
© This is 4 Oanfequence of the firſt Article. moveable. 
IV. 


We may conſider as a kind of vacant 4. 4»-- 
Goods; thoſe which for other Cauſes % 6 
beſides the Deatbhof Perſons who leave * 
no Heir behind them, are without an 
Owner; ſuch as Lands and Houſes un- 
occupied and claimed by no body d. 

d Theſe forts of Goods are of: the ſame Condition as 
Goods vacan by the Death of: one: who. leaves ne 
Heir behind bim. 5 


Ll 0 


= 


6. Waifs, 
or Str 475. 


Of the Sovereign's De 


y - 
We muſt not reckon in the number of 
vacant Goods, the Lands which ha- 
ving been for fome time in the poſſeſ- 
ſion of Enemies, by an Uſurpation, or a 
lawful Conqueſt, which had fir tthe an- 
tient Proprietors of them, ng been ac- 
quired to thoſe who by that Event were 
become Maſters of them. And if the 
Country thus conquer'd is reftored a- 
gaineither by a Conqueſt, or by a Trea- 
ty of Peace, every Proprietor enters a- 
gain to his Lands, as if he had always 
retained the Property of them e. 

„ vaum eſt, erpulſis boſtibus ex agris quos ce- 
perint, dominia ad priores domino redire ; nec 
1 aut prædæ loco cedere. Publicatur 
enim ille ager qui ex hoſtibus captus ſit. 7. 20. 5. 1. 
H de capt. & poſtlim. reverſe 


VI. 


Neither ought we to place in the 
number of vacant Goods, Moveable 
Things, which being lolt by heir 
Owners, fall into the hands of thoſe 
who find them; for if they cannot diſ- 
cover the Owner, the t ings to to 

e 


the Finders, purſuant to the Rule ex- 
plained in the toth Article of the 2d 
Section of Poſſeſſion. But we muſt ex- 
cept from this Rule the Uſage in France 
as to Cattle which are loſt, and which 
we call Strays, which by the 93 7575 
and Uſage of Hunce belong to the ing 
as# Right of Juſtice; and to the Lore 

of the Mannor. who has the Rights of 
Jaſtice f 

1 the 10th Aftidte of the ad Sethim of Pol. 


This Diſtintion between Cattle 
and other things loſt, may be founded 
upon this, that Cattle are more eaſily 
loft than otfier ſorts of things which it 
is eaſier to keep, and that tHiertfort care 
ought to be taken to row thoſe Cattle 
for their Maſters: from wh 
5 8 which is done with greater 

1delity, and with more Eaſe, by the 
Aid of Publick Juſtice than by particu- 
Ir Perſons: It is for this reaſon that 
the Cuſtoms of Hunte do not adjudge 
thoſe Strays to the King, or to the 
Lords of the Mannor, tiff 4 certain 
time after they have been-proclaitned, 
itr order to find out the Owners, and 
to deliver tg them their Cattle, they 
paying the. Expence of thelt keeping, 
and other Charges, if there be any. _ 

It may be obſerved on the word 


en 


m they have 


meſues Tit. 6G. Sect.3. 37 


Strays, that by the antient Uſage in 
France they gave the name of Strays to 
Strangers or Aliens, perhaps for this 
reaſon, that no body knew Hence they 
came, as no body knows from whence 
Cattle that are ſtrayed do come. 

. [The time limited by the Law of England for 
acquiring 4 Right of Property in 35 15 4 of 
and 4 Day. Anil therefore it is that if a Horſe is 
taken as a Stray, tht Lord of the Manhor who took 
him has no right to work him within the Tear 3 for 
until the Tear and 4 Day be expired, he has no Pro- 
perty in bim. Rolls 1. Abridg. pag. 89. 


VII. 


We may put down Treaſures in the 7. Tres 
number of Goods that are vacant, and Hure. 


which have no Owner; for Treaſures 
confiſt of Money or other precious 


things, which are diſcovered in ſecret 


Places where the Owners had depoſited 
tliem for Safety, and of which there is no 
Proof to ſhew. to whom they belong g- 
Thus theſo Treaſures being without 
any Owner, our Uſage in France has 
given to the Kinꝑ a Right in them, and 
has fixed this Right at à third Part, 
giving che other two thirds; the one to 
the Finder, and the other to the Owner 
of the Ground where the Treaſure 
was found. 

Theſkiitus et yeths quædam depoſitis pecunił 
cujus non extat memoria; ut jar dominum non 
beat: ſit enim fit jus} qui inyenerit, quod don alte. 
rius fit, J. 31. . de acquir. rer. dom. 


5 Ve feeby this Article that Trea- 


ſures, for want of * have three 


nimo non toe nds adquirer 7 ofſeſſionem, 
10 


i non antecedat pit e 
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ga poſſeſſione : quia ſeit alienum eſſe. Qui- 
dam putant, Sabini ſententiam weriorem 
efſe : nec alias eumqui ſeit, poſſidere, niſi 
loco motus fit ; quia non fit ſub cuſtodia 
a 28 * 15 §. 3. . de 
acquir. vel amit. poſſ. 
me antient and able Lawyers have 
been of opinion, as appears from this 
Law, that the Poſſeſſor of a Ground in 
whicha Treaſure is, acquires by a long 
Poſſeſſion both the Ground and alſo the 
Treaſure. And it is moſt certain, that 
on one hand the Treaſure hath no other 
Poſſeſſor, and on the other hand that 
every Poſſeſſor has a general Intention 
to poſſeſs every thing that is in his 
Grounds. And whether he has acqui- 
red them by a legal Title or by a long 
Poſſeſſion, he has always an Intention, 
even an expreſs one, to poſſeſs, and to 
have to himſelf all the Rights which are 
annexed to his Right to the Ground; 
and this implies the Right to the Trea- 
ſure. So that it ſeems ſtrange, that in 
one of the Cuſtoms in France, where 
mention is made of Treaſures, they 
are adjudged to belong to the King in 
his own Grounds, or to the — of 
the Mannor in his, without ſaying 
any thing of the Proprietor of the 
Ground, or even of the Finder of the 
Treaſure. Thus the Right which the 
Proprietor of the Ground has to the 
Treaſure found in it, ſeems to admit of 
„000 na ood 
Next to the Right which the Pro- 
privfor of the Ground has to the Trea- 
ure, that of the Finder is wholly na- 
tural, and built upon two Foundations; 
one is the divine Providence which di- 
rects and orders the ſaid Events, and 
which by putting into his hands that 
which is found in the Treaſure, ſeems 
to give it him; and this Event is called 
Dei bene ficium, in that ſingle Law of the 
Code de theſauris : And the other is, be- 


- 


cauſe that if it were not for the Finder, 


the Right of the Proprietor of the 


Ground would be altogether uſeleſs to 


him : ſo that it is but juſt that the Find- 
er ſhould have a ſhare in the Treaſure. 


Nemo in poſterum ſuper requirendo in ſuo, 
vel alieno loco theſauro, vel ſuper invento ab 


alio, vel a ſe, effufis precibus pietatis noſtræ 
benignas aures audeat moleſtare. Nam in 
ſuis quidem locis unicuique, dummodo fine 
ſceleratis ac puniendis Veerificiis, ut alia 
qualibet arte legibus odioſa theſaurum (id 
eſt condita ab ignotis Dominis tempore vetuſ- 


tiori mobilia) quarere, & invento uti, li- 


beram tribuimus facultatem ne ulterius 


Dei beneficium invidioſa calumnia perſegua- 


tur : ut ſuperfluum fit hoc precibus poſtulare, 
quod jam lege permiſſum eſt : & imperato- 
ria Majeſtatis videatur prævenire liberali- 
tas poſtulanda. In aliens vero terrulis ne- 
mo audeat invitis, immo nec volentibus, vel 
ignorantibus dominis opes abditas ſuo nomine 
per ſcrutari. Quod fi nobis ſuper hoc aliquis 
crediderit (eſſe) ſupplicandum, aut prater 
hujus legis tenorem in alieno loco theſaurum 
ſcrutatus invenerit (totum) hoc I: corum Do- 
mino reddere compellatur : & velut temera- 
tor legis ſalulerrimæ puniatur. Quod ſi for- 
te vel arando, vel alias terram alienam co- 
lendo, vel quocunque caſu, non ſtudio per- 
ſcrutandi, in alienis locis theſaurum invene- 
rit ; id quod repertum fuerit, dimidia retenta, 
altera dimidia data, cum locorum domino 
partiatur. Ita enim eveniet, ut unuſquiſque 
ſuis fruatur & non inhiet alienis. l. un. 
C. de theſ. 

As for the Right of the Exchequer, 
the Foundation upon which it is built 
is neither ſo clear nor ſo natural; and 
this Right was not ſo much as known 
in the antient Roman Law, which gave 
ame to the Prince beſides the Trea- 
ſures found in his own Grounds, lea- 
ving all the other Treaſures, one half 
to the Finder, and the other half to 
the Owner of the Ground. It is true, 
there were ſome Conſtitutions of the 
Emperors which eſtabliſhed the Right 
of the Exchequer to Treaſures a; but 
they were aboliſhed by the Empe- 
ror Leon, who reſtored the antient Law 
by that Law of his, which is the only 
one in the Code de theſauris. And Fuſ- 
tinian, who has inſerted into his Code 
only that Law, confirms thereby the 
antient Law, and even ratifies 1t ex- 
my in his Inſtitutes, and by many 
Texts of the antient Lawyers, which 

a Quicunque theſaurum inyenerit, & ad fiſcum 
ſponte detulerit, medietatem conſequatur, inventi 
alterum tantum fiſci rationibus tradat ; ita tamen, 
ut citra inquietudinem quæſtionis omnis fiſcalis ca- 
lumnia conquieſcat. Haberi enim fidem fas eft 
his qui ſponte obtulerint, quod invenerint, Si quis 
autem inventas opes offerre noluerit, & aliqua ra- 
tione proditus ſuerit: a ſupradicta venia debebit 
excludi. ; 

Quiſquis theſauros & condita ab ignotis dominis 
tempore vetuſtiore, monilia quoliber caſu repererit, 
ſuz vindicet poteſtati, neque calumniz formidinem, 
fiſcali aut privato nomine ullis deferentibus perti- 
meſcat. Non metalli qualitas, non reperti modus 
ſub aliquo periculum quæſtionis incurrat, In hac 
tamen naturali æquitate animadvertimus quoddam 
temperamentum adhibendum, ut fi qui in ſolo pro- 
prio hujuſmodi contigerit, integro id jure præſumat, 
qui in alieno in quartam repertorum partem eum, 
qui loci dominus fuerit, admittat, Ne tamen per 
hane licentiam quiſquam aut aliena effodiat aut in lo- 
cis non ſui juris per famam ſuſpecta rimetur. C. 


| Theod. de theſ. 


he 


_ Of the Sovereign's Demeſines. Tit. 6. Sect. 3. 


he has collected in his Digeſts 5. 


[ þ Thaſauros quos quis in Joco ſuo inyenerit, 
Divus Hadrianus naturalem equitatem ſecutus, ei 
concefſit, qui eos inyenerit. $. 39. inf, de rer. div. 
At ſi quis in alieno loco non data ad hoc opera, 
ſed fortuito inyenerit; dimidium domino ſoli con- 
ceffit, & dimidiym inventori. Et conyenienter, fi 
uy in Cæſaris loco invenerit, dimidium inventoris 
dimidium effe Cæſaris ſtatuit. Cui conveniens 
eſt ut fi quis in fiſcali loco, vel publico vel civitatus 
invenerit, dimidium jpfiys eſſe debeat, & dimidium 
fiſci vel civitatis. 4, &. 
. J. 7. f. 12. F ſelut. matr. 

Si in locis fiſcalibus, vel publicis, 15 . aut 
in monumentis theſauri reperti fuerint 3 Divi fratres 
conftituerunt, ut dimidia pars ex his Aſco vindica- 
retur. Item ſi in Cæſaris poſſeſſione repertus fuerit, 
dimidiam æque partem fiſco vindicari ; deferre au- 
tem ſe nemo cogitur, quod theſaurum inyenerit, 
niſl ex eo theſauro pars Bſco debeatur ; qui autem 
eum in Jaco fiſci theſaurum invenerit, & partem ad 
ſiſcum pertnentem ſuppreſſerit, totum cum alters 
_ cogitur ſolvere. J. 3. G. penult. & wit. ff, de 
jure fiſct, 

2 quidem lex cum olim lata fuerit, victa au- 
tem poſt modum a cupiditate quæ multas egregias 
res labefactat, ad eademque ſuo vigore privata fit ; 
nunc ab imperatoria noſtra majeſtate in integrum 
reſtituitur. Jubebat autem illa ut qui indefoſſum 
theſaurum incidiſſet, ſi prædium in quo inventus 
eſſet, ad principem pertineret, alioquive publicum 
eſſet, illum ex quo cum ſiſco partir etur. Si vero lo- 
cus, unde theſaurus in lucem prodiiſſet, neque ad prin · 
cipem pertineret, neque publicus, fed alterius cujuſ- 
piam eſſet, is 2qualibus partibus inter inventorem 
prediique dominum divideretur : denique ſi inven- 
toris prædium eſſet, ipſi res inventa univerſa cederet. 
Atque bee quidem lex illa ſanciit. Verum perverſa 
eupiditas haud ſcio quomodo illa * 
iniquoque lucro fiſco donato, illi in hune uſque diem 


inventum theſaurum attribuit, legemque otioſam 


reddidit, ad quid hinc contingit. Qui alicubi re- 
conditos latere theſauros ſciunt, dum alios labori- 
bus ſuis gaviſuros, ſe autem fruſtra illos ſubituros, 
uu interdum acerbis examinationibus ſubjicien- 
os conſiderant, jllos inveſtigare negligunt, itaque 
in perpetuum recondita manent & pereunt, quz in 
luee m pradufta magnam hominibus erunt utilitatem 
allatura. Jubemus ergo, uti dein cep ſecundum ve · 
teris legis æquitatem judicetur: & quando theſaurus 
aliquis inventus fuerit, ſi locus ubi inventus fuerit, 
in publieis Imperatoriſve fundis ſit, inventor illum 
cum fiſeo partiatur: fi vero alterius eujuſpiam fit, 
ſimili modo ipſum & inventor, & loci, in quo the- 
faurus inyentus, dominus inter ſe diyidant. Nov. 5 1. 
Leonis. 15 
Altho the Novels of the Emperor Leon be not re- 
eeived nor collected in the Body of the Raman Law 
yet there are two things remarkable in this Novel 
of his. One is, that the Emperor ſeverely con- 
demns there the Avarice and ** want of Chari- 
ty in thoſe Perſons, who inflead of giving to the 
Poor hoard Treaſures ; which is not to be ex- 
tended to Caſes which oblige People to uſe this Pre- 
caution, as in a time of War, or other Danger, 
which may give 4 juſt 5 5 for laying up things 
of Value in Safuty. And the other i, that he 


But altho we have not in F-azce any 
Ordinance which exprelly gives to the 
King a Share in Treaſures, yet the Of- 
ficers of the Demeſnes have begun many 
Law-Suits in relation to this Matter, 
which have been attended with Judg- 
ments and Decrees, whereby one third 
part of the Treaſure is given to the 
King, or to the Lord of the Mannor; 
a third to the Finder, and a third to 
the Owner of the Ground. Which is 
conformable to the Cyſtoms thar have 
regulated this Matter; the greateſt part 
of them giving to the King, or to the 
Lord of the Mannor, one third of the 
Treaſure, another third to the Finder, 
and the other third to the Owner of 
the Ground; and a Moiety of the 
Treaſure to the Lord of the Mannor, 
when the Finder is the Owner of the 
Ground. But there is one Cuſtom which 
in this Caſe giyes to the Finder two 
thirds; and nothing can be more juſt 
and equitable, ſeeing he ought to have 
one third as Finder, and another third 
as Proprietor of the Ground where the 
Treaſure was found. 

We ſhall not enlarge here on the Diſ- 
tinction which is made by ſome be- 
tween Treaſures which conſiſt of Gold, 
and others. In order to eſtabliſh the 
King's Right to thoſe which conſiſt of 
Gold, they quote an Ordinance of St. 
Lewjs, which others ſay never was, and 
which in effect is not to be met with: 
So that that Thought is without Foun- 
dation. 


charges alſo thoſe with a criminal Covetouſneſs, 
perverſa cupiditas, who had invented the Right of 
the Prince 16 Treaſures, contrary to the Tenour of 
the antient Laws which have been juſs now cited. 

[The antient Common Law of England in rela- 
tion to Treaſures, ſeems to have been the ſame 
with the Roman Law, which gives all Treaſures to 
the Finders; but afterwards the ſame were appro- 
priated to the uſe of the King, as it were by con- 
ſent of all Nations, Cum igitur theſaurus in nul- 
lius bonis fit, ex antiquitus de jure naturali eſſet 
inventoris, nunc de jure gentium efficitur ipſius 
Domini Regis. Bratton de legibus Angliæ, lib. 
3. Cap 3+ f. 4. Briton, fol. 26. They diſtinguiſh 
between Treaſures found at Land, and thoſe found 
in the Sea; and fay, that if a Treaſure be found in 
the Sea, the Finder ſhall have it. And this Diſtinc- 
tion is alſo taken notice of by my Lord Coke in his 
24 Inſiit. pag. 168. where he ſays, that if Trea- 
ſure be found in the Sea, the Finder ſhall have it 
at this Day, But he allows Wrecks of the Sea to 
belong to the Crown. Ibid. pag. 167. 
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SECT. IV. 
Of the Right to the Eſtates of Aliens. 
E ſhall not repeat here what was 


W neceſſary to be explained con- 
cerning the Right to the Eſtates of 
Aliens in the e of Succeſſion, 
which the Reader may ſee in the ſe- 
veral Places where the ſame is men- 
tioned, viz. Art. 11. of the 2d Section 
of Perſons; the th, 18th, 23d, and 
31ſt Articles of the 2d Section of Heirs 
and Executors in general ; the 2d Ar- 
ticle of the 13th Se&ion of the ſame 
Title; and the Remark on the 31ſt Ar- 
ticle of the 2d Section, and the 13th 
Article of the Preface to the 2d Part of 
the Civil Law in its Natural Order, 
which treats of Succeſſions. 


The CONTENTS. 
1. Definition of the Right to the Eſtates of 


Aliens. 

2. Who are Aliens. 

3- There are ſome Countries who enjoy the 
Right of Naturalization in others. 

4. Particular Strangers are naturalized by 
the King's Letters Patent- 

5. Exception as to the Right of Succeſſion to 
Aliens. 

6. Another Exception. 


1. 
1. Defini= The Right to the Eſtates of Aliens, 
— qa is that Right by which the Prince ac- 
:he Hate: Quires the Eſtates left in his Domi- 
of Aliens, nions by Aliens who were not natu- 
ralized a. | | 

a Peregrini capere non poſſunt (hæredita 
J. 1. Co 7 Lared, inſt. I. 6. * Om. m_ 
Nec teſtari. I. 1. in verba cives Romani. ff. ad 


leg. falſ. 


II. 


2, Who Strangers, who are likewiſe called 
are Aliens. Aliens, are thoſe, who, being born in 
another Country, and Subjects of ano- 
ther Kingdom than that of which they 
are Inhabitants, have not been natu- 
ralized 6. | | 
9 See Art. 9. of the 2d Section of the 2d 
Title, 


III. 


3. There We do not reckon in the number of 
are ſome Strangers or Aliens in a Kingdom, 


Countries a 
e whoſe Eſtates fall to the Crown, thoſe 


who are Subjects of another Country, % Right 
to which the ſaid Kingdom has granted for 
the Right of Naturalization c. 2 


c Sciendum eſt eſſe quaſdam colonias Juris Ita- 


nici. J. 1. F de cenſib. 


Antoninus pius cognominatus (ex quo etiam ad 
nos 752 hec pervenit) jus Romanæ civitatis 
prius ab unoquoque ſubjectorum petitus, & taliter 
ex iis qui yocantur perigrini, ad Romanam inge - 
nuitatem deducens, hoc ille omnibus in commune 
ſubjectis donavit. Nov. 78. C. ult. 

Altho theſe Texts do not reſpect᷑ the Naturaliga- 
tion granted to Strangers, but other Rights granted . 
to Provinces to which they did not belong; yet we 
may apply the Example thereof to this Article. 


IV. 


Particular Strangers, who have not # Pai 
r Stran- 


the Privilege explained in the preceding 
Article, — —— 2 a King- | wheel] 
dom by Letters Patent of the Prince, zed by 4: 
which have the Effect of making them Xing“ Zet. 
to be of the ſame Condition 1 thoſe 1 . 
who are born in it d. 


W. See Art. 9. of the 2d Section of the 2d 
ue, 

We have already obſerved, that there is a great 
difference made by the Law of England berween 
Denization, which is by the King's Letters Patent, 
and Naturalization, which is by Act of Parliament. 
For if he who is inſranchiſed or denizated by the 
King's Letters Patent, had Iſſue in England before 
his Denization, that Iſſue is not inherutable to his 
Father, But if his Father be naturalized by Aft 
of Parliament, ſuch Iſſue ſhall inherit. Coke's 
1 Inſtit. fol. 129. a.] 


V. 


The Children of Strangers, born in 5. Excef. 


1 , tion as to 
a Kingdom in which their Father was the Rink 


an Alien, having their Origin in that . 
Kingdom, are Subjects , - and fon wh 
they have in it the Rights of Naturali- Aliens. 
zation, as if their Father had been na- 
turalized a Subject of it, and they ſuc- 

ceed to him, altho he dies an Alien e. 


ge See Art. 3. of the 4th Section of Heirs and 
Executors in general, The ſame Equity requires 
that the other Relations of Strangers ſhould be ad- 
mitted to ſucceed to them, if they are natural born 
Subjects of France. And the Reaſon of not ſuffer- 
ing the Wealth that is within the Kingdom to go to 
Strangers, ceaſes with reſpect to them. 
See the ſame 3d Article of the 4th Section of Heirs 
and Executors in general, and the 3 1ft Article of 
the ad Section of the ſame Title, and the Remarks 
there made upon it. 
[By an AR of Parliament in England, made 
II & 12 Guil. 3. cap. 6. the Children of Aliens, 
who are born within any of the King's Realms or 
Dominions, are enabled to inherit the Eſtates of 
their Anceſtors, either Lineal or Collateral, not- 
withſtanding their Father or Mother were Aliens. 


VI. 


Altho the Goods of Strangers who 6, Ane. 


die in France, belong to the King, %, Ex. 
and i. 


I. Def; 
ton of : 
Right of 
Succeſſio 
to Baſe 


tards, 


2. Right 
of Succeſe 


baſtards, 


and what they leave behind them can- 

not go to their Heirs; 2 the Kings 

of France have excepted fr 

foreign Mer ts who-come.to certain 

Fairs in the Kingdom); and they leave 

the Goods which they may chance, to 
have in Rane at the timo of their 

Death, either to their Heirs of Blood, 
or their Heirs by Teſtament f. 

„ Ste Art. g. of the fourth Seftion.of . Heiry and 
Executors in general, and the Remark there mage 
pon itz. 4x alſo. the Ordinances of March, 1463, 
and March 1583. 


** — 


mn tt. 4 ha... 
e * 


nenn 
er. . 
Of the Rig hi of Sucteſſion to Baſtards. 


E ought to make here the ſame 
V Remark which has been made 
in the foregoing Section, Thar we ſhall 
not repeat here what has been. {aid 
concerning the Succeſſion to Baſtards 
in the Matters of Succeſſion, which 
the Reader may have recourſe ra, See 
Att. 3. of the 1ſt Section of Perſons ; 
the 12th Article of the Preface to the 
24, Part of the Civil Law in its Natural 
Order; and the Sth, 17th, 22th, and'3oth 
Articles of the 2d Section of Heirs and 
Executors in general. 


The CONTENTS. 
1. Definition. of the Right of Succeſſian to 
Baſtards 


2. Right of Succeſſion.t0. Baſtards, is a ſort 
of Succeſſion to Perſons who have no 
Heirs. © 

3. The Legitimation of a Baſtard by 4 
Juboquent Marriage: of his Father with 

's Aother, ſets afide am Claim which 
the Crown may have to his Eſtate on 


the fcore of Baſtardy. 
02 Te 
% Defini= By the Right of Succeſſion to Baſ- 
n of the tards, is meant the Right by which 


Right of *** 
Succeſſon the Saveretgn acquires the Eſtates of 


% Baſs Baſtards who die without leaving be- 
ed., hind them any Children lawfully bee 
le 


gotten, and without making a Teſta- 
ment a. 

a See the Article cited in the Preamble of this 
Seftion. : | 


II. 


2. Right The Right of Succeſſion to Baſtards 
3 is, as it were, a kind af Succeſſion to 
Beſtards, Perſons who have no Heirs, For it is 


Vor. IL 


Of the. Sovereign's Demeſnes, Tit. 6. Sect. 5. 


om this Rule 


the want of Heirs which makes the # « fort + 
Eſtates of Baſtards: to ga to the Prince; 7 e- 
for they not having named any Teſta: g, 
mentary Heirs. ar Executors, which wh have 
they might. have done if they were vo Heirs: 
under no other Incapacity, they cannot 
have any Heirs of Blood, except the 
Children begotten by them in lawful 
Wedlock, And if they have no Chil» 
dren, their Bſtates being without an 
Owner, they go to the Exchequer b. 

b Baſtards having nd _Hairs, if th 
made a Teſtament, h =, ok F 1 


III. 


When, Baſtards. are legitimated by 3. The te- 
the ſubſequent, Marriage of their Fa- &itimation 
ther with their Mother, they are con- of Ry 
ider'd 3s ene and their Eſtates ſaſegaent 
Ae not ſubje to this Right gf Succeſ- Marriage 
ſion to Baſtards, but they pafs to their 9 % Fa- 
Heirs of Blood,; and they have alſo % 7 


Right of ſucceeding to them c. fin a 


c, See, concerning this manner of, Legitimation, an) Claim 
Arte 17, of. the, 24 Section of Heirs ap — 001 which the 
in general, and Art. 22. of the ſame Section. Crown 

is manner of legitimating Baſtards by a ſub- maq ha ve 
ſequent Marriage of their Father with their Mother, 7 #15 E/- 
mentioned in this Article, altho the ſame wag ap- ate on the 
ed both by the Civil and Canon Lay, — ſcore 
received in moſt other Countries, yet it has Baſtardy» 
never taken Pot in England, And when it 
was ptopoſed in Parliament by the Biſhops in 
the Reign of Henry the Third, as being agreea- 
ble to the Laws of the 2 the ſame, was re · 
jected by the unanimous Conſent of all the Lords 
Temporal in Parliament. Stat, 20 Hen. 3. cap. gs 


— A 


Cole 12 Inſt. pag. 98. 


J We haye reſtrained the Rule ex- 
plained in this Article to Baſtards legi- 
timated by a ſubſequent Marriage 'of 
their Father with their Mother. For 
the Legitimation by Letters Patent of 
the Prince has not the ſame Effect, and 
doth not make Baſtards capable of 
Succeſſion, as has been remarked on 
Art. 10. of the ad Section of the 20 
Title. But it might be ſtarted as a 
Queſtion, Whether a Baſtard, legiti- 
mated by Letters Patent of the Prince, 
leaving Goods behind him, without 
diſpoſing of them by Will, his Goods 
will fall to the King by virtue of his 
Right of Succeſſion to the Eſtates of 
Baſtards, or if they will go to the near- 
eſt Relatians of the Father or Mother 
of the faid Baſtard. Fhe Difficulty 
lies in this, That oy the Letters of 
Legitimation it is ſaid, that the King 
nd his Succeſfors ſhall not ERIE 


by virtue of the Right of Succeſſion to 
Baſtards, to the Goods of the Baſtard 
who is thus legitimated; which ſeems 
to leave the ſaid Goods to thoſe to 
| Cee whom 
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whom they would have belonged, if 


the ſaid Perſon had not been a Baſtard, — 


or had been legitimated by the Mar- 
riage of his Father with his Mother. 
Upon this Queſtion, it might be ur- 
ed in behalf of the Relations of the. 
ather and Mother of the Baſtard, that 
the King having by his Letters of Le- 
itimation renounced his Right, that 


enunciation could be = in their fa- 


vour. And to ſupport the King's Right, 
it might be ſaid, That the Stile of the 
Letters of Legitimation ought not to 
change the Nature of the Right of the 
Prince to the Succeſſion of Baſtards, 
which gives to the Prince the Eſtates 
of Baſtards, when they have not diſ- 

ſed of them by Will; and that the 
aid Letters not having made any legal 
Relation between the ſaid Baſtard and 
the Relations of his Father and thoſe 
of his Mother, they have no manner of 
Tirle to be his Heirs at Law, unleſs it 
may be ſaid that that Clauſe of the Let- 
ters of Legitimation is to them inſtead 
of a tacit Grant which the King makes 
them of the Goods of the Perſon whom 
he had legitimated in this manner. 

If this Queſtion did admit of any 
doubt; it would ſeem that it might be 
decided by the Rule explained in the 
laſt Article of the firſt Section of this 
Title a, which declares, that in doubt- 
ful Caſes it may be decided againſt the 
Exchequer. Which ought more particu- 
larly to take place in the Caſes which, as 
the preſent Caſe does, happen very 
ſeldom, and where it is the Will and 
Intention of the King himſelf that his 
Right ſhould ceaſe, unleſs that ſhould 
happen which is hardly poſſible, that 


no one of thoſe to whom the Eſtate of 


the Baſtard ſhould go by virtue of the 
Renunciation made by the King, would 
accept the ſaid Succeſſion on the ſcore of 
Relation. But if they incline to ac- 
cept of the Succeſſion, it would ſeem 
that for the Reaſons juſt now remark- 
ed, they ought to exclude the King; 
and in this Caſe it happens that the 
Right of Succeſſion would not be re- 
ciprocal to the Baſtards, and to the 
Relations of their Father and Mother; 
for whereas in this Caſe the Relations 
of the Baſtard would ſucceed to him, if 
he ſhould die inteſtate, he on his part 
could not ſucceed to any one of them 
by the ſame Title, and he would be 
excluded from their Succefſions by the 
other lawful Relations. 

a See the laſt Article of the 7th Section of this 
Title, and the 18th Article of the 6th Section of 
the preceding Title. | 
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Rules common to the ſeveral ſorts of 
Goods and Rights of the Demeſne. 


E have explained in the forego- 
ing Sections the different ſorts 
of the ſaid Goods and Rights, and the 
Rules peculiar to every one of them; 
and ſeeing there are Rules common to 
all theſe Kinds of Goods and Rights, 
they ſhall be the Subject- matter of this 
Section. Lf 
The CONTENTS. 
1. Diſtinction between the Goods and the 
Rights of the Demeſue. 7 
2. Rights of the Deme ſue are inaliena- 
ble, and impreſcriptible. 

3. Two ſorts of Goods arifing from the 
Rights of the Demeſne. | 

4+ Diſpofitions of the moveable Effefts ari- 
ing from the Rights of the Exchequer. 

5. Diſpoſitions of the Immoveables arifing 
from the Rights of the Exchequer. 

6. Difference between the Rights and Im- 
moveables of the Demeſue as to what 
concerns their Alienation- 


7. Privilege of the Exchequer. 


I. 
Altho it may ſeem chat the Goods 1. Diſtins- 


and the Rights of the Demeſne are one ,”" " 
and the ſame, yet it is neceſſary for the 3 
Uſe of the Rules of this Section to % Ni. 
make a Diſtinction between them, which of the Pe. 
conſiſts in this, That the word Goods is weſne. 
more general than that of Rights. For 
whereas all the Rights of the Demeſne 
are in effect Goods belonging to it, 
there are Goods of the Demeſne which 
are not reckoned in the Number of 
Rights, ſuch as Lands. And it is not 
uſual to call a Dutchy, or other Land, 
that is annexed to the Crown, a Right 
of the Demeſne ; but the Meaning of 
this Word, Right of the Demeſne, is 
reſtrained to theſe ſorts of Rights which 
are otherwiſe called Rights of the Ex- 
chequer, ſuch as the Rights explained 
in the preceding Sections. The Uſe of 
this Diſtin&ion will appear in the fol- 
low ing Articles a. | 

a This Diſtinction reſults from what has been 
ſaid in the foregoing Sections, touching the Goods 


and Rights of the Exchequer. 2 
See the End of the Preamble to this Title. 


II. 


4. Diſpo. 
ſitions of 
the move. 1 
able Effet; 
ariſing 0 
4 - the 
21 0 

be rs. 
quer, — 


a 


re 
b 


2. The 
Rights of 
the De- 
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II. 


There is this common to all the 
Rights of the Demeſne, ſuch as the 
Taxes, Subſidies, Confiſcations, the 


meſne are Right of Succeſſion to thoſe who leave 


inaliena 


and impre- 


ſeript ible. 


Js Two 
forts of | 


no Heir behind them, and other Rights, 
that they are inalienable and impre- 
ſcriptible. For theſe Rights are in 
their own nature eflential to the So- 
vereignty, and do not enter into Com- 
merce; inthe ſame manner as the Power 
of the Government, of which they are 
Conſequences and Acceſſories, which 
cannot be ſeparated from it. Thus, 
neither Preſcriptions nor Alienations 
can put them out of the hands of the 
Prince b; but it is not the ſame thing 
as the Lands of the Demeſne, as ſhall 
be ſhewn in the 6th Article. 

b See Seft. 2. of the 2d Title, and Art. 12, 15, 
19, and 20. of the Iſt Section of this Title; and 
the Remark made on the 19th Article concerning 


the Rights of Forſeitures and Succeſſion to thoſe 
who die without Heirs. 


IIT. 


Seeing the Rights of the Demeſne 
produce Profits and Revenues, which 


God! aui. are ſo many ſorts of Goods, it is ne- 


ſing from 


the Rights 
of the De- the 


meſne. 


4. Diſpo- 
ſſtions of 


the move- 


ar ſing 
from the 
Rights of 


oy likewiſe we ſhould diſtinguiſh 
oods ariſing from thoſe Profits 
into two kinds; one of Immoveables, 
and the other of Moveables. Thus, the 
Rights of Forfeiture, of Succeſſion to 
Perſons dying without Heirs, of Succeſ- 
ſion to Aliens, and to Baſtards, acquire 
to the Prince the Moveables, and the Im- 
moveables of Perſons condemned, of Per- 
ſons dying without Heirs, of Aliens, and 
of Baſtards c. And we muſt diſtinguiſh 
in theſe two ſorts of Goods, the ſeveral 
Uſes which the Prince makes of them, 
which depends on the following Rules. 


c This is the natural Effect of theſe Rights, and 
of the Diſtinction of theſe two ſorts of Goods. 


IV. 


The Moveables and mobiliary Effects, 
other than the Monies ariſing from the 
Rights of Forfeiture, of Succeſſion to 
Perſons dying without Heirs, to Aliens, 
and to Baſtards, are in effect Goods of 
the Demeſne, ſince they belong to the 


t 
" Exche- Exchequer. But ſeeing there is not 


quer, 


any one of theſe ſorts of Goods which 
would belong to the Exchequer, if they 
remained in their own nature, unleſs 
there were among them Jewels or other 
Moveables of ſuch Price and Value, as 
to deſerve to be ranked among the 


Moveables of the Crown; there are 


Vo I. II. 


Deme ſne, or newly annexed to it, are 


three Ways to diſpoſe of them: One 1 
by ſelling them, in order to apply the Wi 
Money to the Payment of the Debts, ; wh 
and of the other Charges of the Goods Mi 
which fall to the Prince by virtue 0 bil 
theſe Rights, and to give the Overplus 
to the Prince, paying the Moneys into 
the hands of the Receivers of the Re- 
venues of the Demeſnes. A ſecond is, 
by leaving thoſe mobiliary Effects to 
the Farmers of the Revenue, if they are 
comprized in their Leaſes, with the 
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the ſaid Goods are ſubje&. And the 


Debts to which they are liable, to 
the Perſons to whom the Prince gives 
a Grant of them d. 


d It is in one of theſe three Manners that, ac- 
cording to the Uſage in France, the King exerciſes 
his Right on thoſe Moveables. 

We muſt diſtinguiſh from the mobiliary Effects 
ariſing from the Rights mentioned in this Article, 
the Goods and Merchandizes acquired by the Con- 
fiſcations, whereof mention has .been made in the 
10th Article of the 6th Section of the 5th Title, 


V. 


The Immoveables acquired by the 5. pj. 
ſame Right, are likewiſe in one ſenſe /irion of 
Goods of the Demeſne, ſeeing they are e Im. 
as it were Fruits and Revenues thereof; 5 
and that all Revenues are the Goods of * 
the Patrimony of the Perſon who has Righrs of 
right to enjoy the Fund out of which /e Exche- 
the ſaid Revenues iſſue; but they have 4%. 
not for all that the Nature of the 
Goods of the Demeſne, which are part 
of the Patrimony of the Sovereign, ſo 
as to be inſeparable from it, and to be 
in all reſpects in the ſame Condition 
with the other Immoveables annexed 
to the Crown, and which make a part 
of the Demeſne. For ſince theſe Im- 
moveables, which proceed from the 
Rights of the Exchequer, are Profits 
and Revenues, of which the Sovereign 
may diſpoſe as he thinks good, he may 
either give them away, in which Caſe 
they will never become part of the De- 
meſne; or he may unite and incorpo- 
rate them into it, as has been ſaid in 
the 23d and following Articles of the 
firſt Section. And in this Caſe they 
will be of the ſame Condition with the 
other Immoveables ofjthe Demeſne e. 

e See Art. 23, &c. of the 1/t Section. 


VI. 


The Immoveables of the Demeſne, 6. Dife- 


whether they be part of the anticnt rence be- 
tween the 
3 oh 
not ſo abſolutely inalienable, as the eee 


Cce 2 Rights ables of the 
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2 of acquitting the Debts to which 1 
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third, by delivering over thoſe Goods, We 
with the ſame Charge of acquitting the 1 
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Demeſne, 


as to what af the Rights being eſſential to the So- 


concern; 
their Ali- 
enation. 


7. P Fr ivi- 
lege of the 
Exche- 
quer. 


I - _ - x 4 * . - SS + 
Rights of the Demeſne are: For where- 


vereignty, they cannot be ſeparated 
from it /; the Immoveables not wins 
of the ſame nature, may be alienate 
in the Caſes explained in the 14th Ar- 
ticle of the 1ſt Section. 


F See the 2d Article, 
1 

There is this likewiſe common to 
the Goods and to the Rights of the 
Demeſne, that as for the Recovery, 
the Preſervation and the Uſe of the 
faid Goods and Rights, the Demeſne 
of the Sovereign hath divers Privileges, 
which are called Privileges of the Ex- 


chequer, which ſhall be the Subje&- 
matter of the following Section g. 


g See the following Section. 


SECT. VE. 
Of the Privileges of the Exchequer. 


00 


The CONTENTS. 


5. The E xchequer is exempt from all Con- 
tributions. 

6. It has the Pre-emption of Metals. 

7. The Exchequer has always a tacit Mort- 
gage. | 

8. The Exchequer is preferred to prior Cre- 
ditors on the Goods acquired by the 
Debtors after its Credit. 

. There is no Peremption of a Suit begun 
at the Inſtance of the Exchequer. 

10. The Cauſes of the Exchequer are re- 
viewed upon producing neu Deeds or 
Writings. 

11. When Goods of the Exchequer are ad- 
Judged to the higheſt Bidder, others are 
allowed to out-bid them within a certain 
ume. | 

12. The 8 warrants not the De- 
fefts of the Things it ſells. 

13. The Exchequer is diſcharged from the 
Debts due from the Goods it ſells, and 
the Creditors have their recourſe againſt 
the Purchaſer. 

14. The Exchequer is not favoured in doubt- 
ful Caſes. 


I. 


E muſt not confound the Rights 1. Dif: 
ot the Exchequer with its Privi- 792 be. 
leges. For whereas the Rights of the Ex- 2 = # 
chequer are natural Conſequences of the Privilege 
Sovereignty, and belong to the Prince of the Ex. 
by virtue of his Title of Sovereign; „euer. 
the Privileges of the Exchequer are on- 
ly Conſequences of the ſaid Rights, 
which relate to the Preſervation of 
them, or the ways of exerciſing them. 
Fhus, the Rights of Forfeiture, of Suc- 
ceſſion to Perſons who die without 
Heirs, of Succeſſion to Aliens and to 


Baſtards, of levying Taxes, and all l 
the other Rights of the Sovereign, 0 
which have been explained in the 2d c 
Section of the ſecond Title, and in the n 
firſt Section of this Title, are not Pri- 5 
vileges, ſeeing they belong naturally ar 
to the Sovereign; but the manner of fo 
levying the Faxes on perſonal Eſtates 
by Diſtreſs of Goods, preferably to 
other Creditors, is a Privilege a. 

a This Difference reſults from the Nature of the 
Rights, and from that of the Privileges. 

II. 

The Privileges of the Exchequer are 2. Tu- 
oftwo ſorts : One is of thoſe which ariſe er 
naturally from the Quality of the Rights *” —_ 
of the Exchequer. And the other is . om 
of thoſe which have not that Character, 
but derive their Origin from ſome Laws, 
and ſome Ufages. Thus, for exam- 
ple, the Privilege Which the Exchequer 
has of being reputed always to be ſol- 4 
vent, as ſhall be ſhewn in Art. 4. is a hs 
natural Conſequence of a Rule which lege, 
diſtinguiſhes the Condition of the Ex- the K 
chequer, from that of all ſorts of pri- 2 
vate Perſons, as to what concerns Sol- — 
vency, or Inſolvency. For whereas vent. 


every private Perſon may either be al- 
ready or become inſolvent, it is impoſ- 
ſible that the Exchequer ſhould become 
inſolvent, ſince it hath always by means 
of the publick Money, and out of the 
Goods of all the Subjects, the neceſſa- 
ry Funds for all the Charges thereof. 
Thus, on the contrary, the Privilege 
of the Exchequer, which gives it the 
8 before Creditors, who have 

ortgages of a prior Date to that of 
the Exchequer, in the Caſe which ſhall 
be explained in Art. 8. is not a Privi- 
lege which follows naturally from the 
Rights of the Exchequer ; but it is an 
Exception to the Rule, which aſſigns 
to Creditors who have Mortgages 2 

an 
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Rank according to the Dates of their 
reſpective Mortgages, even prior to 
the Exchequer. And this Exception 
has been eſtabliſhed in favour of the 
Exchequer, by a Law which may be 
termed arbitrary. For it was not eſ- 
ſential to the Condition of the Exche- 
quer to have this Right, or this Privi- 
lege b. | 

b The Diftin&ion of theſe two ſorts of Privileges 
reſults from their Cauſes, and from their Characters, 
as will appear by the Articles which follow. 


III. 


„ Fiſs „Ihe firſt of the Privileges of the 
privilege Exchequer, among thoſe of the firſt of 
of the Ex. the two ſorts explained in the preceding 
chequer, Article, is that which renders inaliena- 
_I ar, ble and impreſcriptible the Rights of 
> kh the Exchequer, mentioned in the 2d 
andimpre- Article of the foregoing Section. For 
ſcriptible. it is a Privilege of the ſaid Rights, that 
they cannot bealienated ; os , this Pri- 
vilege, which diſtinguiſhes the ſaid 
Rights from thoſe of private Perſons, 
is a neceſſary Conſequence of the Na- 
ture and Uſe of the ſaid Rights, which 
are appropriated to the Prince for the 

Good of the Publick c. 
e As this Privilege is a part of the Nature of 
thoſe Rights mentioned in Art. 12, 13, &c. ef Sect. 1. 
fo we have there explained in what Senſe the Goods 
and Rights of the Exchequer are inalienable and im- 
preſcriptible. To which we muſt add what is ſaid 
touching the Goods and Rights of the Exchequer in 
the preceding Section, and particularly in Art. 5, and 

6. of this Section. 
IV. 


L Ano. It is likewiſe by a Privilege of the 
ther Privi- fame nature and of the firſt kind, that 
lege, that the Exchequer is always reputed to be 
the Exch» ſolvent, and is never obliged to give 
— bi: 125 Security in the Caſes where private Per- 
puted ſol. ſons, even the moſt ſubſtantial, are ob- 
n.. liged to do it. Thus, if Legataries 
being deſirous to make ſure of their 
Legacies, which ought to be paid in 

hand, ſhould hinder the Executor from 
touching the Goods of the Inheritance, 

he would be obliged either to pay the 
Legacies, or to give the Legataries 
Security for their Payment. But if the 

Prince were Heir to a Succeſſion char- 

ged with the like Legacies, or that in 

the Caſe of a Succeſſion, the Goods 

| whereof had fallen to the Exchequer by 

Right of Forfeiture, of Succeſſion in 

default of Heirs, of Succeſſion to A- 

liens, or Baſtards, or in other Caſes, 

there ſhould be any ſuch like Cauſe 

which would oblige a private Perſon to 

give Security; the Exchequer in all 


theſe Caſes would be exempt from it. 


For it cannot happen that the Exche- 
quer ſhould become inſolvent, as has 
been explained in the 2d Article 4.. 


Semper ſatiſdare cogitur cujuſtunque ſit digni- 
tatis, vel facultatum quarumcumque heres, J. 1. S. 
1. F. ut legat. ſeu fideic, ſerv. cauſe cav. 

Si ad fiſcum portio bæreditatis pervenerit, ceſſa- 
= 15 1 nec ſolet fiſcus ſatiſdare. 4. 
i. 


Eiſcus ſemper idoneus ſucceſſor & ſolvendo. I. 
2. in . F. de fund. dot. 


V. 


We ought to place likewiſe in this 5- The 


Rank the Exemption of the Prince “ 
is exempt 


from all Contributions on account ct from all 
the — which are for his Uſe, and Contrib 
for the Uſe of the Exchequer. Thus tions. 
the Lands belonging to the Crown do 

not contribute to the Land-Tax. Thus 

the Farmers of the Exciſe and Cuſtoms 
cannot demand any Daties for the 
Goods and Merchandizes which are 
deſtined for the uſe of the Prince, or of 

the Exchequer. And this Exemption 

is not ſo much a Privilege as a Fran- 

chiſe or Immunity naturally belonging 

to the Sovereignty, which cannot be 
ſubject to Charges impoſed only for its 

Uſe and Benefit e. 


e Fiſcus ab omnium vectigalium præſtationibus 
immunis eſt, l. 9. S. lt. ff. de public. & vebtig. 

Private rei noſtrz privliegiis permanentibus, ni- 
hil extra ordinem prædia jure perpetuo conſignata 
ſuſtineant: neque adjectis ſæpius ac præter primum 
delegationis canonem poſtulatis afficiarur impendiis, 
quandoquidem neque aurarip canoni ſub privilegiis 
a ſtimato, aliquid ex ea jubentibus nobis præbitio- 
num diyerſitate decutitur: & pari cum cæteris æſti- 
mari forte non convenit, quas præter annonarias 
functiones æſtimatas per petua penſitationum præro- 
gativa nexuerunt. J. 10. C. de excuſ. mun. | 

Evidenter atque abſolute jubemus ne fundi ad 
patrimonium * pertinentes, ſeu conductionis 
titulo ſeu perpetuo jure teneantur, aliquid præter 
ordinem ſuperindicti vel pretii nomine de ſordidis 
quibuſcunque muneribus agnoſcant. Nam & hoc a 
divis principibus imperatum eſt, & a noſtra ſere- 
nitate reparatum, - J. 15, eod. 


VI. 


We may likewiſe reckon in the num- 6. It has 
ber of the Privileges of the firſt kind, %½ Pre- 


emption of 


that which the Prince hath to be pre- 440, 

ferred before all private Perſons in the 

buying of Metals which may be neceſ- 

ſary for his Service, ſuch as Gold, Sil- 

ver, Capers Iron, Lead, and other 

Metals, for coining Money, for Artil- 

lery, and other Uſes. Thus, when 

the Rights of the Nemeſne in Mines 

are not ſufficient for all the ſaid 

Uſes, the Metals which remain to the 

Proprietors of the Lands where the 

Mines are, are naturally appropriated 

to the ſaid Uſes for the Good of ”- 
Pub- 
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Publick ; and that for the Reaſons ex- 


plained in Tit. 2: Se&. 2. Art. 19. And 


the Prince in this Caſe takes them at 


veluti pignoris titulo obligari, quamvis ſpecialiter id 
non exprimatur. J. 2. C. in quib. cauſ. pig. vel hyp, 


tac. contr. 
Si in te jus fiſci cum reliqua (ſolveres) debitoris 


pro quo ſatisfaciebas, tibi competens judex adfcrip- 
ſit & tranſtulit ; ab his creditoribus quibus fiſcus 
potior habetur, res quas eo nomine tenes, non poſ- 
ſunt inquietari. J. 7. C. de priv. fiſci. 

J. ho 2. C. de priv. Aiſci. 


and that it ought not to depend on the 
Colluſion which is eaſily to be practiſed 
between a Creditor and his Debtor, to 


and the following Articles, and as to 
what concerns the Privilege of the Ex- 
chequer in Mortgages, the 19th and 
following Articles of the 5th Section 
of Pawns and Mortgages. 


VIII. 


their true Value . have the Mortgage antedated, which > 
{ Quidquid amplius colligere potuerint, (metallo- might be eaſily done if it were to be * 
rum) fiſco potiſſimum diftrahant, a quo compe- contained in a private Writing under of 
tentia ex largitionibus noſtris pretia ſuſcipiant. . the Hand and Seal of the Party; it has begu 
1. C. de metall. & met. therefore been wiſely eſtabliſhed in rhe 
France, that the Mortgage which was = 
VII. x ; the | 
acquired in the Roman Law by a bare nurn 
7. The There is alſo another Privilege of Covenant, without the Preſence or In- 
Exchequer the Exchequer, which may be {ranked tervention of any publick Officer, can- 
hasalways among choſe of the firſt kind. It is that not be acquired except by Acts or 
= which in all the Caſes where the Ex- Deeds which have the publick Character 
gage. ; : n : ** 
chequer is Creditor, gives it a tacit of the Authority of Juſtice, which is 
Mortgage on the Eſtate of the Debtor, that of the Prince. And it is for 
altho there be no expreſs Covenant for this reaſon, that in order to grant a 
it, Thus, for example, the Farmers Mortgage to a Creditor on the Eſtate 
and others who contract for the Rights of his Debtor, it is neceſſary to have 
of the Demeſne, and all who are under a Contra& or an Obligation executed 
any Engagement to the Exchequer, by before a publick Officer, who has a 
Leaſes, Sales, Letting and Hiring, or by right to give it, or a Condemnation 
other Covenants, mortgage all their in Judgment by a Judge who has the 
Goods by the bare Effect of the Obliga- ſame Power; for a Condemnation by 
| tion which conſtitutes them Debtors ; al- Arbitrators would not be ſufficient for 1 
N tho no expreſs mention be made of the that purpoſe. So that it may be ſaid of cats 
| Mortgage : For the Conſequence of the the tacit Mortgage of the Exchequer, the Exc 
b Rights of the Exchequer makes all law- that according to the Law of this quer ar, 
If: ful Ways for aſcertaining the Recovery Kingdom, itis not ſo much a Privilege en 
{i of them to be natural and neceſſary; as a natural Right; ſince on one part it 1 
jad and there can be no Way more lawful cannot be preſumed of the Sovereign, 1 
it than the Mortgage of the Goods of that he would cauſe the Obligation of Writings 
io | the Debtors g. his Debtor to be antedated; and on the 
148 g Fiſcus ſemper habet jus pignoris, I. 46. S. 3. other part it is in the Perſon of the So- 
5 #. de jure fiſci. | vereign that the Authority which gives 
| Certum eſt ejus qui cum fiſco contrahit, bona the Mortgage reſides. See upon this 


© It may be remarked on this Arti- In the ſame matter of Mortgages, 8. The 
cle, that the Mortgage of the Filates the Exchequer hath another Privilege, pr 
7 | :hy s - 
of Debtors to their Creditors, is in which may be placed among thoſe of red to pri 
the ſecond kind; and that is the Prefe- creiter; 


eneral ſo juſt and natural, that it ought f - 
S J : S rence which the Laws have given it on on -he 


t ; | 
1111 bye Bien of 2c 
ed; and that even for thoſe Debts which ter their Obligation to it. For the l 
are purely perſonal, every Creditor Exchequer is preferred on thoſe Goods ier is 
ought to have 2 Mortgage on all the to Prior Creditors, to whom the Debtors Cui. a 
Goods of his Debtor, altho no ſuch had mortgaged all their Goods preſent \ 
thing has been expreſly ſtipulated ; and future h;. | 
becauſe the Obligation of the Perſon h Si quis mihi obligaverat, que habet habituruſ- q 

que eſſet: cum fiſco contraxerit, ſciendum eſt, in Þ 


is nothing elſe but his Engagement to 
pay ; which implics the Means of get- 
ting Payment, whuch cannot be had but 
out of the Goods of the Debror. But 
becauſe it isjuſt that in a concurrence of 


Mortgages,the eldeſt ſhould be preferred, 


re poſtea acquiſita, fiſcum potiorem eſſe debere, 
Papinianum reſpondiſſe. Quod & conſtitutum eſt. 
Prævenit enim cauſam pignoris fiſcus. l. 28. F. de 
jure ſiſci. 

See Art. 22. of Sed. 5. of Pawns and Mortgages. 


4 | | IX. It 


Of the Soyereign's Dem 


IX. 


2. Thre It is alſo by a Privilege of this ſe- 
i: no Per- cond kind, that altho it be a general 
emptin Rule, that all Inſtances in Law-Suits 
* _ determine by a Peremption, that is, by 
1% 1n- letting the Cauſe lie dormant without 
auc of any Judicial Proceeding therein for the 
the Excht* ſpace of three Years ; the Cauſes of the 
wy Beer are excepted out of this 
Rule, and the Suit which has been com- 
menced for the Recovery of its Rights 
may be revived and continued after the 
Expiration of three Years ; whereas, 
according to the common Rule, it 
would be neceſſary to begin the Suit 
aneW i. 
i Exceptis tantummodo cauſis quæ ad jus fiſcale 
inent, vel quæ ad publicas reſpiciunt functiones. 
13. § . 1. C. de judic. | 
See concerning this Privilege the following Arti- 
cle, and the Remark upon it. 


X. 


10. The In the ſame Order of Judicial Proceed- 
Cauſes of ings, it is another Privilege of the Exche- 
the Exche- quer, that altho it be a general Rule, 
jw" that thoſe who have been condemned by 
03 pro- à Sentence or Decree, from which there 
ducingnew lies no Appeal, cannot deſire to be 
Deeds r heard againſt the Sentence, upon pre- 
Hamm tence of having diſcovered new Deeds 
and Writings which they have a mind to 
produce anew, unleſs the ſaid Writings 
had been concealed by the Fraud of 
the adverſe Party ; the * is ex- 
cepted from this Rule, and may deſire 
to be heard againſt any Sentence or De- 
cree, if its Right is founded on Wri- 
tings which have not been before pro- 
duced, altho the adverſe Parties could 
not be charged with having detained 
thoſe Writings. For the Exchequer 
not having been e defended, 
it is but juſt, becauſe of the Conſe- 
2 of the Intereſt thereof, that the 
auſes which may have hindred the 
eſtabliſhing of its Right, ſhould not be 
prejudicial to it, and ſhonld not be im- 
puted to a want of Vigilance and Care 
in the Prince, who has the ſame Intereſt 
in a Cauſe of the r as if it 
were his own proper Cauſe /. 

1 Imperatores Antoninus, & Verus reſcripſerunt, 
quamquam ſub obtentu noyorum teſtamentorum, 
reſtirui negotia minime oportuit, tamen in negotio 
publico ex cauſa permittere ſe hujuſmodi inſtrumen- 
tis uti. I. 38. F. de re judic. 

It is uſual to compare the Exchequer to Minors; 
and as Minors who have not been defended, and 
whoſe Writings have not been produced, may be relie- 
ved againſt Sentences and Decrees, and get them to 
be annulled, if they can by new Writings eſtabliſh 
their Right; it is juſt likewiſe that the Exchequer 
ſhould have the ſame Right : So that this Privilege 


eſnes. Tit. 6. Sect. 7. 


might for this Reaſon be ranked in the number of thoſe 
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of the firſt kind ; and perhaps it might be reaſonable 
to place there likewiſe for the ſame Reaſon the — 4 
lege which has been explained in the preceding Article 


XI. 


We may likewiſe place among the 11. When 
Privileges of the ſecond kind, that C0 of 
which the King has in France of recei- * 
ving within a certain time after his 24judged 
Farms have been adjudged to the high- te thehigh- 
eſt Bidder, Perſons who bid more, to , Bidder, 
the amount of a third Part of the Price ; _ * 
and in the ſame manner in the Caſe were 5 
where the Goods of the Demeſne have themwith- 
been adjudged to the higheſt Bidder, in « cer- 
the Uſage in France, is to admit with- i time. 
in a limited time Perſons to bid for 
them, if they raiſe the Price a third 
more m. 

m Si tempora quæ in fiſcalibus auctionibus vel 
haſtis ſtatuta ſunt, patiuntur: cum etiam augmen- 
tum te ſacturam eſſe profitearis, adi rationalem noſ- 
trum, ut juſtam uberioris pretii oblationem admit- 


tat. J. 4. C. de fid. & jur. haſt. fiſci. 
Si civitas nullam propriam legem habet de ad- 


jectionibus admittendis, non poſſe recedi a locatio- 
ne vel venditione prædiorum publicorum jam per- 
feta; tempora enim adjectionibus præſtita ad 
cauſas fiſci pertinent. I. 21. in fi ff. ad municip. 

Si ſine ulla conditione prædia vendente republi- 
ca, perfecta venditione, nulla ratione vereris ne 
adjectione facta offerri tibi dominium poſſit; tem- 
pora enim adjectionibus præſtituta ad cauſam fiſci 

inent, niſi fi qua civitas propriam legem ha- 

t. J. 1. C. de vend. reb. civ. 

See the Ordinances touching this Matter. 


XII. 


It is alſo by another Privilege of the 12. The 
ſame kind, that in Sales made by the Exchequer 
Exchequer, it does not warrant the 7 


Defects of the things ſold u. — 


| n Illud ſciendum eft Edictum hoc non pertinere the things 
ad yenditiones fiſcales. I. 1. $. 3. f. de adil. ed. it ſells, 


T This Privilege, according to our 
Uſage, doth not diſtinguiſh the Condi- 
tion of the Sales made by the Exche- 
quer from thoſe made of the Goods of 
particular Perſons by an Order of a 
Court of Juſtice ; and it is not ſtrictly 
ſpeaking a Privilege in our Uſage : For 
all the Sales of Goods, Moveables and 
Immoveables, made by Order of a 
Court of Juſtice, and by Cant or Auc- 
tion, ſuch as that of the Goods of a 
Succeſſion that is abandoned to the Cre- 
ditors, of Moveables ſeized by a Diſtreſs, 
and other Sales of the like nature, are 
made publickly by Cant or Auction, 
and always on the condition that thoſe 


| roms 4 be ſold ſuch as they are ; becauſe 


the {aid Sales not being made by the 
Owners of the Goods, thoſe who ex- 
poſe them to Sale, are ignorant of the 
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doned to the Creditors in which there 
are Debts due to tlie Eſtate; they are 
ſold without any. Warranty; not ſo mueh 


as of the Payments which, may, have- 


been. made. by/the: Debtors ; and they, 
never. fail. to. inſert in. the Advertiſe- 
ments for the Sale, that 590 things will 
be; ſold, without ay, Warranty: So. 
that as the Sales made. b Sits xche- 
quer are made by, Cant or Au ion, and 
after due. Publication, in the ſame man- 
ner as Sales by Order of a. Court. of 
Juſtice, and that the ſame:Reaſonshold 
in the one as, wellas, the other; it is 
Wb juſt. that thereſhould. be likewiſe no 
arranty of theſe ſorts of Sales; and 

it is uſual. to 'ſell in this manner the 
ſtates that fall to the Excliequer, when: 
there are Debts: owing to the Eſtate 
which is ſold! | 


13. The It is a Conſtictite- of the Rule ex- 


Exchequer plain | if che preceding Article, riat 
tne Fer 


75 diſchar- — ris ale we ds 
23 ſold by the Exchequer,: ſhoulli be an- 
due from M orable for the Debts to which: the 


che Goods fact Gods may be Hable ; for it is om 
ir ſell, this, Condition. char they ars (old to 
Creditors them, and the Creditors. can have no 
have their Action againſt the Exchequer o 

recourſe a „ Eum qui bona vacantia a fiſco comparavit, 


inſt th , * 
gauges for debere actionem quæ contra deſunctum competebat, 


ex ipere. 4 + Its ae ur. fiſc. 1255 _— 
| 1 Nets, Wan nomine fiſti vendita ad 
ont emptöris bönofum pertihere; nec fſſeum ere 
ditbribus hæreditarũs re ſpondere, certum & abfohts 
tum eſt, J. 1. C. 1. de hæred. del act; bend. 
See the Remark, on the foregoing Article. 


r 
14. The All theſe, Privileges. which. we have 
Exchequer juſt now explained, and all the general 
not Led Conſiderations & hich make the Rights 
doubtful. of the Exchequer to be reckoned. fa- 
Caſes, vourable, have not the Effect to render 
the Cauſe of the Exchequer. in general 

more. favonrable than that of private 
Perſons; who hays an. Intereſt to diſpute 

ſome Right, of the Exchequer; neither 

in a doubtful Caſe Mould: the judge al- 

ways incline to: favour the Exchequer: 

For tho it Weng, that the pubtick In- 

tereſt ought: to be preferred to that of 
private Perſons, and that: becauſe of 

the ſaid Intereſt all the Rights of the 
Exchequer are very fayourable, yet the 

Favour ot that Intereſt eonſiſts in main- 

taining: theſe Rights intire, and in the 

exerciſe of each Right in all the Caſes 

Whiere it may be reaſonable to extend 

it; But in Doubts concerning the Ex- 


The PUBLIC KR- LAW, S Bene. 
Qualitis and Defses af rho! things;” 
S abit. Eben. of ther COW 
the Effects of / a Saucer ſſiom thats aban- 


ranee-thanithe-ſmallProfit. which might 


tent of the ſaid Rights, when the Con- 
ſideration of the Equity which may be 
found in the artioulan Fer- 
ſons;; counterballandes the Inteneſt of 
the: Fxehequer, it makes another ſort; 
of Public Good, wWhichthe rinta will 
conſidor more than; his. own! private. 
Good by preferring to · the little Inte- 
reſt-he may perhaps hade in the · Caſes 
where: theſe- ts· ariſe; the Intereſt 
of: particular Perſons, which! is to them 
proportionably of mueh greater I 
r „ - 23 L Prince: 

that in t ſorts of Diſſioulties, 
one may; accortling to Equity, not fa- 
rour the Cauſe of the Exchequer, pur 
ſuant to the Rule explained in another 
Place p. "31 beside ba 5 

ee Art. 26. of Sef. 1. off Nie, an Art. 

if Fs 70 7 "jk arg 

Quod communiter omnibus prodeft; hoe reipri-- 
vatæ noſtrz utilitati præferendum eſſe cenſemus, 


noſtrum eſſe proprium ſubjectorum commodum im- 
perialiter exiſtimantes. I. un. S. 14. in f. C. de 
cad. toll. 


— — — 
SECT. VII.. 


Of the Patrimam or private Demeſne 
of the Prince. 
The CONTENTS, 

I. 2 the pri vate Demeſus of the 
Ace. | | 

2. The Demeſue that which 
the Prinee acquires by Succeſſiun to his 

Relations. 

3. And that which he acquires by Donation, 
on by ent. | 307: 

4. And the Purchaſes he makes. with: his 
own proper Goods. wane we. 

5. The private Goods of the Prince may be 
annexed to the Demeſne. 

6. The Privileges of the Prince for his own 
private. Patfimony. | 
7. The Prince. may alienate his own proper 

Goods. 

8. The privdte Patrimony-of the Prince is 
exempt from ail Contributions. 

9. Other Privileges of the Exchequer which 
do. not. ſuit with the Patrimony of the 
Prince: | 

10. Privileges of the Patrimeny- or Demeſue 
of tie Princeſs. 

I. 


B Y tlie private Demeſne of the Prince 1. D 
Dis meant here all the Goods he inf 
may have'by other Titles beſides that _ 
of his Sovereignty 2. "he Prin. 

a Cæſaris ratio. J. 6. in f. de jure fiſts. | 


Pol- 


4. An 
the Pur 
thaſes } 
makes 

with þj 
0Wn pro 
ber Good 


5+ The 
ptrivaze 
Good S 0 / > 
the Prin- 
may he an 
Nexed to 
the De. 
ene. 


Of the Sovereign's Demeſnes. Tit. 6. Sect. 8. 


- Poſſdſſio rei private noſtræ. l. 3. C. de fund. 
i priv. 4 WERE 
Privatami patrimonium noftrum. J. ult, C. de 


Aric. & mancip. 
| II. 
2 The Ihe Goods which the Prince achuires 
del. by Succeſſion to Perſotis {of his Family; 
bends that tO whom he is Heir at Law, belong 
which the properly to the Prince himſelf, and not 
prince ac. tg the Exchequer: For he does not 
* ſucceed as Sovereign, but as a Relation; 
** re. ſo that the Publick has no Pretenſions 
lations. to thoſe Goods b. 
b The Quality of Sovereign dees not deprive him 
of the Right f LN. 


III. 


„ % & is the ſame as to Goods which the 
that which Prince ſhould acquire by Donation, by 
he acquires Teſtament or other Diſpoſition, which 
by Pena. ſhould have regard only to his Perſon ; 
— for the Intention of the Donors and of 
| the Teſtators, conſidering him only in 
his perſonal Capacity, the Exchequer 
wells have no ſhare in Bounties of this 
nature. But if the Donation or Teſ- 
tamentary Inſtitution, or Legacies, or 
other Diſpoſitions ſeem to regard the 
Crown, and it were the Intention of 
the Donors or Teſtators, that the 
things given ſhould be annexed to the 
Crown, they would paſs to the De- 
meſne of the Crown, and would not 
go to the private Patrimony of th 
Prince c. | 
c He has the ſame Right as private Perſons to at- 
cept of Donations, and fo be inſtituted Heir or Exe 
cutor, or to receive 4à Legacy. = ET 
Si imperator ſit hæres inſtitutus, poſſe inofficio- 
ſum dici reftamertur, ſæpiſſime reſcriptum eſt, I. 8. 
2. fe de indff, teſt. | 
Et in legatis Principi datis legem Falcidiam lo- 
cum habere merito Divo Hadriano placuit. J. 4. C. 


* 


ad 1. falc. 
IV. 


. ing f the Prince had made Acquiſitions 


the Pur- upon other Titles, with Momes or o- 
chaſes he ther Effects ariſing; our of his own Pa- 
ma”. rrimony, whether by Exchange or o- 
wn 114. therwile, the Goods acquired" by theſe 
ber Goods, Titles, would' r emain in His Patri- 

mony d. | 
d This is 4 Conſequence of the preceding Articles. 


V. 
5. The All theſe ſorts of Goods which the 


trivas Prince acquires as his own private Pa- 

Goods of trimony, remain in this Nature, if it is 

3 1 his Pleaſure to poſſeſs them always by 

* 5 2 this Title. Nit if he unites auũl incor- 

the Dee porates them intò thè Demeſnes of the 

ne. Crown, either expreſly or tacitly, as 
Vor. II. 


has been explained in its Place, the 
ſaid Goods will change their Nature, 
and have that of the other antient Goods 
of the Demeſne e. 
e See the Articles tited in the Remark on the pre- 
reumę Article. 

VI. 


During the time the private Goods 6. 1. 
of tlie Sovereign are not annexed to the se 
Demeſne of the Crown, he has never- ef he for 
theleſs; with reſpe& to his own proper his own 


Goods; the Privileges of the Demeſne, privatePa- 


ſo far as they may agree to him. For g. 
there are ſome that do not agree to 
him, and others which he may uſe, as 
ſhalt be explained by the Rules which 
follow /. 

uodcunque privilegii fiſes competit, hoc idem 
4 bas ad ge habere (ole, li 6 in J: 
V. de jurt fiſct. 

See the laſt Article. 
VII. 

Seeing the Privilege, which renders 7. 157 
the Goods of the Demeſne of the , 
Crown inalienable, is fornded on the „% 57 
Neceſſity of preſerving the Pofleſſion of pwn pro- 
them to the Sovereign for the Publick per Gd. 
Good, to Which they are deſtined ; 
and it is not fo highly neceſſary that he 
ſhould retain the Poſſeſſion of his own 
private Goods, becauſe they are not de- 
ſtined to the fame Uſe ; and on the con- 
trary it is for his Intereſt that he Mould 
have power to diſpoſe of them as he 
thinks fit; he has not the fruitleſs uſe 
of this Privilege, but he may alienate 
theſe ſorts of Goods, and the Aliena- 
tion he makes of them is irrevocable g. 


g, See Art. 23, of Sed, 1. of Tit. 5. 

By the Roman Law the Lands belonging to the 
Exchequer might be alienated irrevocably. 

Univetſi cogn6ſcant has poſſeſſiones quas de fiſco 
noſtro'comparayerunt, ſeu comparant, nullo a no- 
bis jure retrahi, ſed propria firmitate poſſeſſas, 
etiam ad poſteros ſuos dominii perpetui durabilitate 
dimitti, J. 1. C. de fund. rei. priv. 

Hi quibus patrimoniales poſſeſſiones per Aſianam 
& Ponticam Diceteſim, vel a nobis, vel a divis pa- 
rentibus noſtris ſacra lafgitate donatæ ſunt, incon- 
cuſſe poſſideant, atque ad ſuos poſteros tranſinit- 
tant; quod quidem non ſolum in hæredibus ſed 
etiam in contractibus omnis generis volumus cuſto- 
diri. 0. 6. C. de fund patrim, 

Retractare fiſcum quod ſemel vendidit æquitatis 
honeſtatiſque ratio non patitur. J. 2. C. ne fiſc, rem 
quam vend. er. I. 1, eod. 

Fundi patrimoniales, & qui ex emphiteutico jure 
ad domum noftram diverſis generibus devoluti ſunt, 
ſic eis, qui eos popoſcerint, cedunt, ut commiſſi 
metus eſſe non poſſit, neque enim magis commo- 
damus noſtra, quam tradimus ea jure dominii ; ita 
tamen, ut ea quæ in noſtra poſſeſſione poſiti præ- 
ſtiterint, & in poſterum ſolvant. J. 4, C. de fund. 
patrim. 
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236 The PUBLICK LAW, Sc. Book I. 


tion. of forty Years was neceſlary, as 


© By the Uſage in France the Goods 
belonging to the Demeſne are inaliena- 
ble, as has been explained in Tit. 5- 
Sea. i. Art, 12, &c. But the King 
may alienate his own proper Goods, 
which have not been incorporated into 
the Demeſne of the Crown. See the 
ſame Seft 1. Art. 23, &c. 

In the Article we have mentioned on- 
ly the Privilege which renders the 
Goods. of the Demeſne of the Crown 
inalienable, and not that which renders 
them impreſcriptible. For whereas it 
is the Right and Intereſt of the Prince, 
altho he enjoys the Privileges of the 
Exchequer, not to uſe that Privilege 
which hinders Alienation ; and on the 
contrary. it is his Intereſt to have the 
Liberty of diſpoſing of his own private 
Patrimony ; it is not in the ſame man- 
ner his Intereſt not to uſe the Privilege 
which renders the Goods of the De- 
meſne of the Crown impreſcriptible ; 
and it would be on the contrary for his 
Intereſt to make uſe of this Privilege. 
But it may be queſtioned whether, as 
to Preſcription, the condition of the 

roper Goods of the Prince ought to 
5 the ſame with that of the Goods of 
the Demeſne, which the Edict of Han- 
cis I. makes impreſcriptible, even altho 
they had been poſſeſſed for a hundred 
Years, as has been obſerved on Art. 20. 
of the firſt Section. For it is not of 
the ſame Conſequence as to the private 
Goods of the Prince which may be a- 
lienated, that they ſhould be impre- 
ſcriptible, as it is for thoſe which being 
part of the Demeſne of the Crown, 
are appropriated for the Good of the 
State; and even as to thoſe Goods, ſome 
have been of opinion that that Edict 
does not extend to them. But altho 
this Conſideration may render the Con- 
dition of the Goods of the Demeſne 
more favourable than that of the pri- 


vate Goods of the Prince, yet another 


Reaſon ought to ſecure them againit 
Preſcriptions, at leaſt thoſe of ten, 


twenty, and thirty Years: For if theſe 


Preſcriptions do not run againſt Minors, 
becauſe they cannot defend themſelves ; 
they ought for the ſame reaſon not to run 
againſt the Prince, becauſe of the Care 


and Application he is obliged to give to 


the Good of the State, and the Multi- 
tude of his Affairs, which do not allow 
him time to watch againſt Preſcriptions. 
And it was for this reaſon, that in the 
Roman Law, by which the Goods of 
the Prince, and alſo thoſe of the Exche- 
quer, might be preſcribed, a Preſcrip- 


has been remarked on Art. 20. of the iſt 
Section. It is for want of fixed Rules 
in our Uſage as to what concerns the 
Preſcriptions of the private Goods of 
the Prince, which have not been united 
and incorporated into the Demeſne, 
that we have abſtained from ſetting 
down any Rule about them; and we 
have thought proper to make only this 
Remark, 


— 


VIIL 
8. The 


Seeing the Privilege, which renders the , 
Goods of the Demeſne of the Crown ina- — 
lienable, does not ſuit with the Intereſt of the 
of the Prince for his own private Goods, Prince i: 
he may abſtain from making uſe of it ; tn, 
ſo on the contrary he does make uſe of Cie. 
that Privilege which exempts the Goods tions. 
of the Demeſne from all Conttibutions. 

For it is his Intereſt to make uſe of it for 
his own proper Goods ; and he enjoys 
this Exemption with reſpe& to every 
thing he poſſeſſes beſides the Demeſne 
of the Crown; and as he is the Diſ- 
penſer of Exemptions, ſo he is entitled 
to take to himſelf in the firſt place what 
he gave to others h. 


h See the Text cited in Tit. 4. Seft. 7. Art. 6,11, 


IX. 


All the other Privileges explained in 9. Other 
the preceding Section agree to the Prince 3 
for his own proper Goods; becauſe the ,,,,, 
Motives of thoſe Privileges are com- which d. 
mon to his private Rights, as well as not ſuit 
to thoſe of the Demeſhs ;, excepting 2% 
the Privileges explained in Art. 8, 11, _- wi 
12. For as to the two laſt, they are prince. 
proper only to the Exchequer, ſeeing 
the Prince may ſell and alienate his own 
private Goods in the ſame manner and 
on the ſame conditions as private Per- 
ſons may do. And as to the Privilege 
of the Mortgage explained in Arr. 8. 
ſeeing it derogates from a general and 
equitable Rule, which has been eſta- 
bliſhed purely as a peculiar Favour to 
the Cauſe of the Exchequer, it muſt 
be left to the Prince himſelf to conſider, 
whether he ſhould claim this Privilege 
for his own private Patrimony and E- 
ſtate, if the Caſe ſhould fall out, | 


i See the Text cited in Art. 7. 
See 1 Kings, Chap. 12. 


X. 
1 ä 8 TO privi- 
The Civil Law gave the ſame Privi- 1 ,rtte 


leges to the Princeſs, for her Patrimony patrimo- 
and ) or De: 


aud prixatę Demeſne, as the Prince en- 
4 * \ * * 5 0 


joyed +. 

I privilegii fiſcg competit, hoc idem 
nnn 
„e 
4 i em (Aupu ae ee que 

1 . . 2 þ l 

Sees re a the Ren rk there 

Ry an Edift IX. of May 25. 1566. 
36, 3s | | nging to the 
Lands of the, er * 6 4 hed. ro the 

* fat S755 Officers of the King or 
ep, Wo vice, as If mentioned in the Pre- 
ble," is r to be that of the" King.” 


f to 6% Roman Law, tis Alienations 
& made, by the. Brince/s, cannot be re- 
; ul procedentes, 

ſtye 4 nofifa dlemientia, Tiye f ſerchiſſima Auguſta 
copjuge noltra, Give ab his qui poltea digni | letine 
8 imgerigli, 5 iam aliepatum quigdam ef, 
ve 1 F eine permane- 
re ia igitur mul: e tam noſmetipſos, 
quam deen uſtath do jugem nd tam, 
variis perſonis jam donaſſe & vendidiſſe, & per 
alios titulgs adſignaſſe & maxime facrofanRis' Ec- 


oy & xenonibug gc Prochotrophiis, & Epiſcopis, 

705 ; ap ſ 

k em Ii 15 th not Th be 7 Fa 
5 noftizx efſe conſe imis 


cimus N nes alienationes de aula 


in LIT CE Is 19017 
ey copjugis n tan. L 
cighs eos jure hadere qopd conſecuii ſunt, 
ita yt gti illos Quidem nulla moveatur 20io 
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Of the Means to have Plenty of 
all Things in a Kingdom; 0 
Fairs, and Markets 3 and of Re 
gulations to prevent the Dearth 
of Things that are moſt neceſ- 
fary. 


N order to explain the Subject 
I.& Matter of this itle in the ſame 
Manger, that all the other, Mat- 
ters have been . e 
ing in the natural, Order ot the 
Sec c Manie, what 4s, the Rank 
and Uſe which this Matter hach therein. 
Which 258 to _ 2 
ion on, the Divine rovidenge, 
Apied be Uſe of this, Matten hath been 
4 Conſcqugnce. Ihus it is nęceſſary 
to remark, purſuant to the Principles 
Vo. II. | 


. 


Of ne Means for Plenty, St. Tit. 7, Sect. i. 387 


laid down in the firſt Chapters of the 
Treatiſe of Laws, in which we have 
explained the Plan of the Society of 
Mankind, and its Foundations; that 
as the Deſign of God in relation to 
Man, by deſtinating him to the End 
for which he has created him, implies 
the Uſe of the Ties with which Men 
are linked together for the Exerciſe of 
the ſecond Law; ſo he has multiplied 
in fuch a manner their Wants, that the 
leaſt Neceſſities of Life demand the uſe 
of many things, and the Aid of man 
Perſons. ' So that for ſupporting hk 
Life of every Man in particular, and 
for preſerving the Body of the Society 
which unites them all together, he has 
made neceſſary an infinite Number of 
different things, and many ſorts of La- 
bours, in order to have thoſe things, 
and to render them fit for Uſe. It is 
with the Tame deſign that he has given 
to all theſe things different Natures, ſo 
that they cannot all of them be the Pro- 
duct of all Countries, and many of them 
grow only in certain Climates. Thus it 
is only by the Ties, and the Commerce 
which Nations have with one another, 
that each Nation can draw from the 
others, the things which it wants. And 
the ſame divine Providence which has 
made theſe different ſorts of things ne- 
celary' to Men, has made the Uſe of 
every one of them to depend on 2 
Chain of Uſes of many other things, 
in order to give it its proper Uſe; 
and at the ſame time on a like Chain 
of divers Labours of many Perſons, 
whether it be in order to get the ſaid 
things, or to put them in a condition 
or uſe. | ; 5 e 
It is by this Divine Diſpoſition of 
things, that as to What relates to the 
Wants of every particular Perſon, even 
their moſt neceſſary Wants, which are 
thoſe of Food, Raiment, and Remedies 
againſt the ſeveral ſorts of Diſeaſes, de- 
mand the uſe of an infinite number of 
things. Thus jt is by the ſame Order, that 
we cannot draw from the Earth the Grain 
and other Fruits without cultivating it, 
virhoue ip raping. and employ 
ing about it the whole Detail of Agri- 
culture. And for this Agriculture it is 
nec eſſary to have Tools and Inſtruments 
of Iron; Shich can be had only for 
Mines, and by the means of other dif- 
erent Làbours; and it is alſo neceſſary 
to have the Uſe of ſeveral Animals, 
and of many other ſorts of things. 
Thus, before we can have the, Uſe of 
Grain, it is neceſſary to have Mills, 
which muſt be made up of ſome ſort of 
| Ddd 2 Build- 
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Building or other, and of ſome Ma- 
chines, which require the Labour and 
Skill of many Arts, exery one of which 
doth alſo for its own proper Uſe depend 
on other different Filings, and on di- 
vers Labours. Thus, for the Uſe of 
Thiugs which cannot be had in every 
Kingdom, Navigation is neceſſary; and 
this implies a Neceſſity of an infinite 
number of Arts, of Trades, and of 
Matters of ſeveral kinds. And as to 
what concerns the Wants of the 
Body of the Society, the State cannot 
ſubſiſt without the Uſe of Forces by 
Land and by Sea, as has been ſhewn 
in its proper place a. This Want alone 
demands the Uſe of Arms, Fortifica- 
tions, Artillery, and that of many Ma- 
chines, of Ships of War, not only for 
Defence of the Kingdom, but alſo for 
protecting and ſecuring the Trade ot 
the Nation. And the publick Good 
requires likewiſe, for other Occaſions, 
the Uſe of many Things, and the Exer- 
ciſe of many Arts. Thos Solomon, who 
was ſo wiſe, ſo rich, and powerful a 
Prince, ſtood in need of the Aſſiſtance 
of Things and of Perſons, which he 
drew from other Princes, for the build- 
ing of -his Temple, notwithſtanding he 
had already the Materials which David 
his Father had left him 5. | 

We may eaſily judge by theſe few Re- 
Aexions, what is the Extent of the 
Wants of Men, and the. Multitude both 
of Things and of Labours, which render 
Arts, Commerce, and Ties neceſſary, 
not only between Perſons who com- 


a Ste Tit. 3. as alſo Tit, 2. Seft. 1. 

6 And Solomon had threeſcore and ten thouſand 
that bare Burdens, and fourſcore thoufaud Hewers 
in the Mountains : Beſides the Chief of Solomon's 
Officers which were over the Work, three thouſand 
and three hundred, which ruled over the People 
hat wrought in the Work. And the King com- 
manded, and they brought great Stones, coſily 
Stones, and hewed Stones to lay the Foundation of 
the Houſe, And Solomon's Builders and Hiram's 
Builders did hew them, and the Stone-Squarers : 
So they pretared Timber and Stones to 222 the 

Houſe. 1 Kings 5. 15, 16, 17, & 18. 

And David command to gather together the 
Strangers that were in the Land of Iſrael, and he 
fet Maſons to hew wrought Stones to build the Houſe 
God. And David prepared Iron in abundance, 
for the Nails for the Doors of the Gates, and for 
the Joinings; and Braſs in abundance, without 
weight : Alſo Cedar-Trees in abundance ; for the 
Zidonians, and they of Tyre, brought much Cedar- 
Wood to David. And David ſaid, Solomon my 
Son is young and tender, and the Houſe that is to 
be builded for the Lord muſt be exceeding magnifical, 
of Fame and f Glory thoughout all Countries; I 
will therefore now make Preparation for it. So 
David prepared abundantly before his Death, 
1 Chron, 22. 2, 3, 4, 5+ 

Sie 2 Chron, chap. 1, 2, 3. 
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poſe one and the ſame State, but alſo 
between the Subjects of divers Princes, 
and between one Nation and another; 
that by theſe Intercourſes and Ties, 
they may procure and have in plen- 
ty in every Kingdom that which muſt 
be had from other Parts, and which it 
cannot have within it ſelf by Husban- 
dry and other Arts; and that they may, 
in fine, imploy every thing that can be 
had by Agriculture and Trade. | 
The ſame Cauſes, which render the 
Means of. having plenty of all Things 
in a Kingdom neceſſary, do in a ſingu- 
lar manner require Precautions to be 
taken for having more eſpecially plenty 
of the Things that are moſt neceſſary 
for Life, ſuch as Grain and other Pro- 
viſions; and for preventing a Dearth 
of them, that the Poor may not be deſ- 
titute of what is neceſſary for their 
Subſiſtence. ; | 
In order to have plenty of all theſe 
Things in a Kingdom, and to have the 
Uſe of them, it is neceſſary both to 
manure the Ground, that it may yield 
all thoſe things it is capable of produ- 
cing, and to draw from foreign Coun- 
tries thoſe which are wanting, and to 
uſe the other Precautions; which ſhall 
be the Subje&-matter- of this Title, 
which we have divided into four Sec- 
tions. The firſt is, concerning the 
pn of Things which grow in every 
ingdom. The ſecond relates to the 
pony of Things which muſt be fetched 
om other Parts : The third is of Fairs 
and Markets : And the fourth is touch- 
ing the Means of preventing a Dearth 
of the Things that are moſt neceſſary. 


'# 2b dap 
Of what regards the Plenty of Things 
which grow in every Ming dom. 


The CONTENTS. 


1. General Means for procuring Plenty. 

2+ The natural Order - the Tillage of the 
Ground. 

3. I is neceſſary to cultivate the Lands, to 
make em yield what they are able to pro- 
a La greateſt Value. 

4. Multiplication of Perſons is nece 
the Tillage of the 5 — i. 

5. Protection due to thoſe who till the 
Ground. 

6. Vagabonds and idle Perſons ought to be 
compelled to work. 

7. The Uſe of Fairs and Markets. 


Of the Means for Plenty, &c. Tit. 7. Sect. 1. 


I. x 
1. Gene. IN CE the principal Neceſſaries 
ral Means of Life are Food and Rayment a, 
for PU it is chiefly of the Things neceſſary for 
ws theſe Uſes that Plenty ought to be pro- 
cured in every Kingdom by thoſe who 
have the Government of it; and it is 
neceſſary Iixe wife to take care, as much 
as is poſſible, that there be in the King- 
dom abundance of all the other TR 
that are neceſſary for the other diffe- 
rent Wants of the People. And this 
requires, in the firſt place, the Uſe of 
the ways that are proper for getting 
out of every Country all the Things 
it may yield for its own Wants, whe- 
ther it be by tilling the Ground, or by 
a due Care of the Cattle neceſſary for 
the ſaid Tillage, and which may ſerve 
for Nouriſhment or for Clothing, or by 
the other ways which may contribute 
thereto : And theſe ſame Wants of Hu- 
man Life demand alſo a Trade with fo- 
reign Countries, that the Inhabitants 
may fetch from thence what their own 
Country cannot produce. \x 
a Verbo victus continentur, que eſui, potuique, 


cultuique corporis, qua que ad vivendum homini ne- 
ceſſaria ſunt. Veſtem quoque victus habere vicem 
Labeo ait. I. 43. F. de verb. ſignif. 

Et cætera, quibus tuendi curandive corporis noſtri 
gratia utimur, ea appellatione ſignificantur. J. 44. 


cod. 1 8 
| | II. 
2. The na- This Nexpllty of tilting the Ground, 
tural Or- and of caring for the Cattle, requires 


der of the that one ſhould be able to diſcern the 
"— Nature of the Grounds, in order to draw 
Grouns, from them thoſe kinds of Fruits they 
are capable of producing: And as to 
the Fruits, to diſtinguiſh between thoſe. 
of which a greater Quantity is neceſ- 
ſary, and thoſe of which a lefler 
Quantity might ſuffice ; reſerving every 
where ſufficient for the Nouriſhment of 
the Cattle, and proportioning the Til- 
lage to all theſe different Wants 6. 
b It is the natural and common Uſage to order 
the Tillage of the Land after this manner, 
In Sorrow ſhalt thou eat of it all the Days of thy 


Life : Thorns alſo and Thiffles ſhall it bring forth 
fo thee; and thou ſhalt eat the Herb of the Field; 


Gen. 3. 17, 18, 
| III. 


2.11: If the Quality of the Lands be found 
zceſſary to be ſuch, as that they are proper for 


i yr yielding Fruits, or other Things, more 
1 precious than the Things that are moſt 
Lands to 


make em neceſſary tor Nouriſhment and Clothing, 
yeld what Which may be had elſewhere ; it is for 


rey are the Good of the State, and the Inte- 
able to Pro- 
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reſt of particular Perſons, to cultivate duce of | 
therein thoſe ſorts of Things, whe- © _ 9 q 
ther it be to trade in them within F | 
the Kingdom it ſelf, or with Strangers, | 
if they be in plenty enough c. 

c This Choice depends on the Wants. 


IV. 


All theſe Wants furniſh Imployment 4. Mali = 
for the greateſt part of Mankind; and ien Wl. 
it is likewiſe the natural Order, that if Ba * 1 
there were no other neceſſary Labours ſary for 1 
in their Society, they ſhould all of them 45 Tillage i 
by their Nature be deſtined to thoſe La- 9 *-* 1 
bours from which they dra w their Suſ- O 7k 
tenance. Thus, in the firſt Ages Huſ- 
bandry and the keeping of Cattle were 
Imployments common to the richeſt 
Perſons, But becauſe there are many 
other Wants beſides theſe two ſorts, 
and that the Order of Society requires 
they ſhould all be provided for, the 
ſame Order has taken care to diſtin- 
guiſh the Imployments of Men accord- 
ing to the different Functions which 
theſe ſeveral Wants render neceſſary. 
And ſeeing thoſe of Agriculture, and [iy 
of the Care of Cattle, require the La- ” 
bour of a great many more Perſons, the 11 
greateſt Number is deſtined to thoſe 
Functions by the Divine Providence d. 
d This is the natural State of the Society of Man- 
kind; and even in the State of Innocence, Man was 
imployed in tilling the Ground. 
And the Lord God took the Man, and put him 
into the Garden of Eden, to dreſs it, and to keep it. 
Gen. 2. 15. | 


_ * 
1 * _ " 


V. 


It reſults from the Truths explained 5. Protec 
in the preceding Articles, that as the % 4e 10 
5 , . thoſe who 
principal Means of procuring Plenty in %% 
a Kingdom of every thing it is capable Ground. 
of bringing forth for the Uſe of the So- 
ciety, is the Multiplication of Perſons 


who apply themſelves to Husbandry, 


and to the Care of Cattle; fo in order 


to increaſe the Numbers of the ſaic Per- 
ſons, and to have plenty of Cattle and 
all kinds of Things which may be had 
from ſeveral Countries, it is the Duty 
of thoſe who are intruſted with the Go- 
vernment, to take all poſſible Care to 
promote and encourage the ſaid Multi- 
plication, by the Ways which may have 
that effect e. As among others, by pro- 
tecting thoſe Perſons againſt the Op- 


preſſions and Violences to which their 
Condition expoſes them, and which 
they ſuffer, either from ſome Lords of ; 
the Mannor, or from Perſons who, being 


e This is a Conſequence of the preceding Article, 
ſome 
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5. Vaga- 
gonds and 
idle Per- 
ſons ought 
ta be com- 
pelled to 
Tor he 
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ſome way or other implohed in the Ad- 


miniſtration of Jult;e2,. either as Judges 
or interior Officers,..arc o far from do- 


ing. Juſlice to thoſe poor Labourers, 


that they oppreſs them with Vexations 


and Hardſhips, either by cauſing them to 
be over-rated in their AﬀeſIments that 
they may thereby eaſe themſelves, or by 
n Law-Suits againſt them, or 
by requiring of them Services or La- 
bour which they do not owe f. Which 


on one hand” renders their Condition 


hard and difagreeable to them, and ob- 


liges them often to put out their Chil 


dren to ſome other Calling; and on the 
other hand, it makes them loſe the 
Time they would otherwiſe imploy in 
Labour, and deprives them of the Means 
of furniſhing the neceffary Expences for 
their Husbandry, and other neceſſary 
Charges. 

1 recuſe Judgment in the Morning, #1d dt. 
ver him that is Toile our of the hand of the Op- 
preſſor. Jer. 21. 12. S 

elivey him that is oppreſſed ont of the han of 
tht proud Man. Eccl f. 9. 
VI. 

It is likewiſe one of the Means to 
increaſe the Number of Perſons neceſ- 
ſary for theſe Labvurs, or to hinder the 
Detreaſe of them, to puniſh theſe who, 
by their Hirth and Condition being de- 
ſtined to this Profe ſſton, abandon it out 
of Idleneſs; which feads them either to 
Poverty, or to the commiſſion of Crimes, 
and often both to the one and the other 
of the ſaid Diſorders; which fills the 
Country with Vagabonds and the worſt 
ſort of Poor. And therefore it is that 
the Laws have taken care to inflict Pu- 
niſhments on Vagabonds and ſturdy 
Beggars, and to compel them to work, 
for the Good of the Publick, as ſhall be 
explained in its proper place g. 

Cunctis quos in publicum quæſtum incerta 
mendicitas vocaverit inſpectis, exploretur in ſingu- 
lis & integritas'corpornm, & robur annorum, atque 
ifrettibus & abſque ulla debilitate miſerandis neceſ- 
ſizas inferatur, ut eorum quidem quos tenet condi- 


tio ſervilis proditor ſtudioſus & diligens dominium 


confequatur : eorum vero quos natalium ſola li- 
bertas perfequitur, colonatu perpetuo falciatur, 'quil- 
quis hajuſmodi lenitudinem prodideric, ac probave- 
rit: falva Dominis in eos actione, qui vel latebram 
forte fugitivis, vel mendicitatis ſubeunde conſilium 
præſtiterunt. l. unic. C. de mendic. val. 

Go-to the Ant, "thou Sluggard, conſider her 
Ways, and be wiſe : Which' having no Guide, Over- 


ſeer, or Ruler, /provideth ber Meat in the Summer, 


and gatherreh her Food in he Harveſi, How long 
wi't, thou fleep, O Sluggard? when wilt thou ariſe 
aur ef \ thy Sleep ? Jett a little Sleep, à little Num- 
ber, a little folding of the Hands to Sltep. So ſhall 


4 


thy Poverty come as one that travellerh, and thy 
Want as an armed Man. Prov. 6. 6, 7, 8, 9, 


10, 11. 
VII. . 
It would not be enough to have 
Plenty in 2 Nagdem | of all Things, 
v. Rap By. 4 4 in it, 1 4. 12 
were not di L over all the King- 
dom for the Benefit of thoſe who We 
want them: And ou the contrary, the 
ſaid Plenty would. be burdenſome to the 
Provinces which ſhould be over-ſtocked 
with ſuperfluous Commodities, whilſt 
others remain deſtitute of the Af- 
ſiſtance which they ought to haye from 
them. Thus, for the common Good of 
the Kingdom, it is neceſſary that there 
ſhould be ways to make choſe ſuperflu- 
ous Commodities paſs from one Place 
to anotaer, and from one Province to 
the neighbouring Provinces, that the 
Iahabitants of each Province may have 
plenty of what they want. And this 
is done by means of Fairs and Mar- 


kets, which ſhall be th ject-matte 
of the third Sedion 4. nenn 


h See the 3d Section. 
| There are Fairs in certain Towns, which ſerve 
likewiſe to draw Merchants from fe Countries, 


Ste Art. 9. the llown 193 * . 
of the 24 Sale n 
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SECT. IL. 


Of whats relates to the Plenty of Things 
Fan are do be fetched 22 , 
Countries. 


The CONTENTS. 


15 3 ber wern one Country and ano- 
other. 

2. Definition of Commerce. 

3+ Commerce with Strangers ought to be 
carried on 'by bartering Commodities for 
Commodities, at much as is-poſſible. 

4. The "Uſefulneſs of 'the Commerce with 
Strangers, by furniſhing them with Com- 
modities, is an Argument for - exporting 
as many of them as is poſſible. | 

5. The Choice to be made in trading with 
Strangers | 

6. Two ways of trading in thoſe Things 
which come from foreign Countries. 

7. It is more proſttalle to engage Strangers 
to come and traue uith us, than far us 
to go to them. 

8. /Unlawful Commerce with Strangers. 


9. Nhe Liſe of Fairs and Markets, 


Fairs and. 


4. The U/ 
fulneſs of 
the Com- 
Merce wit 
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I. 
U. Que. T is by Commerce between one 
me Country and another, that Things 


een one a 2 a ; 
Country Which are wanting in one Kingdom, 


and ano- are brought into it from other Parts. 

ther. And this Commerce is carried on dif- 
ferent ways; as ſhall be 1 by 
the following Articles, which ſee. 


II. 


2. Defini- Commerce is a reciprocal Communi- 
tion of cation between two Perſons; one of 
commerce. whom gives to the other one Thing, 
for another which he receives from 
him. And this Commerce is a Sale, if 
one of the two gives Money for the 
Thing he takes Nom the other ; or an 
Exchange, if both the one and the other 

give other Things than Money b. 
b See Seft.1. Art. 1. of the Contract of Sale, 


and Art, I. of the Title of Exchange, 
See Tit. 12, Sect. 1. Art. 1. 


III. 


2. Cm. There is this difference between a 
I _ Commerce carried on between the par- 
e ticular Subjects of one and the ſame 
be carried Kingdom, and that which is negotia- 
on by bar- ted between Subjects of different King- 
termg 4 doms; that as to the firſt of theſe two 
VE ” ſorts of Commerce, it is indifferent, as 
Commodi- to the Good of the Kingdom, whether 
ties, as the Commerce be carried on by Sale, 


much as is jn giving Money for Goods, or by Ex- 


rl. change, in giving one Commodity for 


another; becauſe the Money remains 
always in the Kingdom. But as to the 
ſecond ſort of Commerce, it is of im- 
portance to the Welfare of the State 
that the Commerce with Strangers be 
carried on by exchanging Goods for 
Goods, or by ſelling them Goods for 
their Money. For by this way, there 

- accrues to the Publick a double Advan- 
tage, by keeping the Money within 
the Kingdom, and by bringing into it 
the Things which were wanting, diſ- 
charging it only of its ſuperfluous Com- 
modit1es c. 

c The Romans puniſhed ſeverely thoſe who, in 
trading with Strangers, gave them Gold for their 
Merchandizes. Mee 

Si ulterius aurum pro mancipiis vel quibuſcunque 
ſpeciebus, ad Barbariem fuerit tranſlatum a merca- 
toribus, non jam damnis, ſed ſuppliciis ſubjugentur. 
J. 2. C. de comm. & mercat. 


IV. 


4.Theuſe- It follows from this Uſefulneſs of 
fulneſs of Commerce with Strangers, by giving 


be Cem. them Merchandizes rather than Money, 
merce with | 


that it is for the Good of a State whoſe Strangers, 

Territories are able to furniſh Goods % 

. ing them 

and Merchandizes over and above what %% Com- 

is neceſſary for their own ger modities, 

to improve the Manufacture of ſuch # a» 4r- 

Commodities as are moſt proper for 8. for 
a . exporting 

carrying on the Trade with Strangers; ,',,,,, »F 

whether it be by ſupplying them with hem as is 

thoſe Commodities in their kinds, ſuch poſſible. 

as Corn, Wine, and other Commodi- 

ties of the like nature, or by transforming 

them into another nature, as by convert- 

ing Flax into Linen-Cloth, Wool into 

Stuffs, and by making other Changes in 

this manner, in order to gain a double 

Profit, that of the Sale of the Goods 

and Merchandizes, and likewiſe that of 

the Price of the Labour of the Work- 

men who are imployed in ſeveral ſorts 


of Manufactures 4. 
d This is a Conſequence of the preceding Article. 


V. 


If among the Strangers, with whom 5. The 
a Country may carry on a Trade, there Cite to 
be ſome who happen to have leſs ſtore ;” ny 
than others of the Goods and Merchan- yo with 
dizes with which the ſaid Country can Strangers. 
furniſh them, and more Money than 
they can well draw from them ; and if 
there,. be no other Reaſons for preferring 
to that Trade, that which may be car- 
ried on with other Countries, it is for 
the Good of the Kingdom to chuſe ra- 
ther that Trade than others e. 


8 This is likewiſe a Conſequence of the 1/t Article. 


VI. 


It is neceſlary alſo to'diſtinguiſh among 6. Two 

the foreign Countries, from whence a ways of 
Nation is obliged to fetch Goods or Forney 
Merchandizes of all ſorts, the Coun- e 
tries in which they grow, from thoſe which 
who buy them up to ſell them to come from 
others, in order to make a right Judg- 7% 
ment whether it be more advantage- ©" 
ous to go to the firſt, or to the others. 
And if for carrying on the ſaid Trades 
Navigation be neceſſary, which by rea- 
ſon of the Diſtance of the Place is pe- 
rillous, it is for the Intereſt of the State, 
and it will be prudent for the Sovereign 
to protect the ſaid Trades, by appoint- 
ing Ships of War for Convoys to the 
Merchant-Fleets f. 


This is alſo a Conſequence of the firſt Article. 


VII. 


In trading with foreign Countries, it 7. Lis 
is neceſſary likewiſe to make a diſtinc- 77% Pe 
tion between thoſe Countries to which mo” 


We Strangers 


— — 


as S — I Yo A — 
68 —— - * - 
2 — ——— 75 


„ „ - 


þ 

$i } 
7 
4 

7 
4 

o 

14 

19 
* 
a 
4 

= 


— — 


: I . SS : - 
== TE 8 h — — >: n 5 
n — * = Ik...” 1 I r . 8 — 16 Fn p = 

ooh of 1 mr _— as * „ Wh . 7 Fw ran ot * % 25 RT 2G — — — — 
2 — S 663 "RI n A; . 2 - g 1 0 

— ws * w —- 2 TRAC ES 92 7 — * K+" 92 . b - = 42 - we - m 21 

* 2 — 5 2 N 8 — > i," - LY > 9 

. £ 7 * * 
" . 1 1 a 
8 IP 


- 2 . 2 * C - * 
S Ve C - 9 
Nets — - — = _— x 
— =. E 9 wits — 4 
© 2 — * — 


— . ̃ U . on 


— Rn — — ec. — Eero — — —— — . * 
4 3 rr. 
— — 


392 


to come we ſhonld be obliged to tran) ort the 
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ommodities with which 


{dons of Þ ; | nels 
gation, and of Carriage. Thus it 1s 
qr the Good of the State to engage 
Str to trade with us in this man- 


g It is natural to chuſe out of theſe two Ways 
that which has the moſt Advantages. 


VII. 


8. Uzlaw- All that has been ſaid concerning the 
ful Com- Commerce treated of here, and which 


* 


merce with g - = 
Stranger, ay be carried on with Foreign Coun 


tries, is to be underſtood of that Com- 
merce which is not prohibited by any 
Lay of the Kingdom. For if there is 
any Prohibition, either of trading at 
all, or of trading in ſome particular 
Commodities, ſuch as Arms h, or others, 
with certain Countries; thoſe who, 
ſhould attempt to carry on any Com- 
werce. of that kind, would be puniſhed 
with Confiſcation of their Merchan- 
dizes, and be liable to the other Pupiſhy 
ments which the Laws. may have eſta- 
bliſhed, or. which the, Qua ity of the 
Commerce, and the Piſobedience may 

clerve . 

Nemo alienigenis Barharis cujuſcumque gentis 
ad hanc urbem ſacratiſſimam ſub legationis ſpecie, 
vel ſub quocunque alio colore yenientibus, aut in 
diverſis aliis, ciyjtatibuy. vel Iocis, loricas, ſeuta, & 
arcus, {a tas, & ſpathas, & glagios, vel; alterjus 

juſcunc e gener ara audeat Venundare., Nulla 
prorſus iiſdem tela, nihil penitus ferri vel facti jam, 
vel adhuc infecti, ab aliquo diſtrahatur. Pernicio- 
ſum namque Romano Imperio, & proditioni proxi- 
mum eſt, Barbaros, quos indigexe conwenit, telis 
eos, ut validiores, reddantur, inſtruete. Si quis; 


autem aliquod armorum £5008 quaxumcunque, nay. 
n 


tionum Barbaris alienigenis contta pietatis noſtr 
interdicta ubicunque yerididerit, bona- ejus univerſa 
protinus fiſco adqici, ipſum. quoque capitalem pœ - 
nam ſubire decernimus. J. 2. C. qua res ef. nan deb. 
i Mercatores tam imperio noſtro, quam Perſarum 
Regis ſubjectos, ultra ea loca, in uibus ſœderis 
tempore commemorata natione nobis convenit, 
nundinas exercere minime oportet; ne alienl regni 
(quod non convenit) ſerutentur arcana« | Nullus. 
igitur poſthac imperio noſtro ſubjectus ultra Niſibin, 
Callinicum, & Artaxatan emendi ſeu vendendi ſpe- 
cies cauſa pro ficiſci audeat—— Sciente utroque, qui 
contrahit, & ſpecies, quæ præter bæc loca fuerint 
venundatæ, vel comparꝑta, ſacro #rario noftro 
vindicandas; & præter earum rerum ac pretii 
amiſſionem, quod fuerit numeratum, vel commuta- 
tum, exilii ſe pœnꝶ ſempiternæ ſubdendum. J. 4. 
C. de commer. & mercat, . 
Si quis inclytas nominatim vetuſtis legibus civi- 


The PU BLICK LAW, &c. BOOR I. 


tates tranſgredientes ipſi, vel peregrinos negotiatores 
ſine comite commerciorum ſuſcipientes fuerint de- 
prehenſi: nec r bonarum, nec per- 
nam perennis exilii ulterius eyadent. Exgo ones 
— live privati, ſiye cujuſpiam ,dignitatis, five 

militia conſtituti, ſciant aut ſibi 26 hujuſmodi 
temeritate penitus abſtinendum, aut ſupraditta ſup- 
plicia ſubeundum. J. ult. 60d. 8 | ; 

Altho theſe Texts have not 4 77 Relation 9 
this Rule, yet they may be applied to it; and it 
carries its Authority with it. FO ER 


IX. 


Seeing it is by the Uſe of Fairs and 9. The 
Markets, that the different Places and e f 
Provinces of a Kingdom are ſupplied ,,... 
with what is ſuperfluous in other Parts 
thereof, as has been already mentioned 
in the laſt Article of the preceding 
Section; the faid uſe of Fairs is alſo a 
means to procure plenty of thoſe Mer- 
chandizes which come from Foreign 
Parts, as (halt be explained in the fol- 
lowing Section J. 


I See Art. 4. and 5. of the following Section. 
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S ECT. III. 
Of Fairs and Markets. 


The CONTENT S. 


I. Definition Fairs. 

2. Definition of. Markets, 

3. The chuice of, ft Places for Eairs' and 
Markets 


. r * 
4. Places praper for Fairs, ta which: it is 
intended ta drau Strangers. 
5. Privileges f Fairs. 
6. The, Hripilege of, exempting tho who 
£9. tg. hairs: from all. Arreſts. 


I, 
Y a-Fairis-meant a Concourſe per- 1. Defr:- 
mitted: by the Prince, of all-;{orts 27 of 

of: Perſons: without diſtinction, for one V.. 
or more Days, in a certain Place, there 
to ſell; buy, or exchange the Goods 
and Merchandizes which every one 
brings thither, and there to- carry on 
the, different Trafſicks which the Per- 
ſons Who are at the ſaid Fairs may 
happen to ag Nam 4G, 

4, It is nat. pero ited: to hold Fairs or -Markess 
wit hauf the Permiſſon ef the ꝓrince; as has boen 
taken notice of in Tit. 2. Seti 2, Art. 16. | 

Nundinis impetratis a Principe, &c, J. 1. J. de 
nundin. 7 | 


II. 


a Market. IS. underſtood à reſort 2. Dejini- 


| | 4 g. 1 0f 
of, alfiſorts of, Perſops. without. diſtine- pers 2 


tion, permitted by the Prince, on cer- 
rain 


4. Pl 
proper 
Fairs, 
which 
is inte 
to dra 
Jrang 


5. Priv 


leges 0 
Fairs, F 


Of the Means for Plenty, &c. Tit. 7, Sect. 4. 393 


tain Days of every Week, in certain 
Places, there to ſell, buy, or exchange 
whatever Goods and Merchandizes are 
brought thither, but principally Grain 
and Proviſions. Thus Markets are diſ- 
„ from Fairs, in that the uſe 
of Markets is more neceſlary, and like- 
wiſe more frequent; and in that they 
are reſtrained to fewer ſorts of Mer- 
chandizes, and to fewer Perſons 5. 


Exercendorum mercatuum aut nundinarum 
licentia, I. an. C. de nunt ex mercat. 


III. 
The Uſe of Fairs and Markets being 


. The 
chiice of to draw to the Places appointed Goods 


ft Places 
for Fairs 
and Mar- 
bels. 


and Merchandizes, for the Conveniency 
both of the Buyers and Sellers, they are 
appointed to be held in Places which 
have the moſt Conveniences for making 
them uſeful: which depends on the 
Eaſineſs of acceſs to the Places by good 
Roads, for the Carriage of the Mer- 
chandizes, and for the Conveniency of 
Perſons; on the Nearneſs of thoſe 
Places to the other Places from whence 
the Perſons muſt come ; on convenient 
Lodging for Travellers ; on the Facili- 
ty of diſpatching other ſorts of Affairs 
there, which may oblige many Perſons 
togo to thoſe Places ; and on the other 
Advantages which may render one 
Place more commodious for that pur- 
poſe than another c. 


c The Publick Utility requires it ſhould be ſo; 


IV. 


4. Place: As ro the Choice of Places for hold- 
proper for ing Fairs, it is neceſſary to diſtinguiſh 
_ „the Fairs held only for the benefit of 
mende the Inhabitants of ſome Province, or 
„ da Of a part of one, or even of ſeveral 
rangers, Provinces adjoining to the Place where 
the Fair is kept, from thoſe Fairs which 

are eſtabliſhed for drawing Strangers 

toit. For as to theſe, it is of impor- 

tance for the Good of the Kingdom, 

to make choice of Frontier-Towns, 

to which Strangers may have eaſy Ac- 

ceſs, either by Sea or by Rivers. Thus 

the Fairs held in Sea-Port Towns, or 

in Towns to which Strangers may 

have the eaſieſt acceſs, are the molt 


profitable d. 
4 The ſame publick Benefit will requite this 
Choice of Placts; 
V. 
6 Privi· It is for this end, of drawing Strangers 
ts of to Fairs, that Privileges are granted 


them; for if the Fairs were deſtitute 
of the ſaid Privileges, Strangers might 
Vol. II. 
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kN 
be 1 from coming to trade 10 
there. And therefore in France, the Mi 
Kings have granted in favour of ſome "ny 


Fairs, the Privilege to Strangers who 
ſhall happen to die there, that the Goods 
they have in France ſhall go to their 1 
Heirs, or that they may diſpoſe of them 1 
by Teſtament e. 1 

e Set Art. 3. of Sect. 4. of Heirs and Exerutors | 
in general, and the Remark there made upon it. | 

There are many Ordinances which grant to Fo- | 1 
reign Merchants, and others, frequenting cerrain | 


— * a Pe n 
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Fairs, an E tion from all ms, and other 
Impoſts, during the time of the ſaid Fairs. 
VI. 


The ſame Motive of the Uſefulneſs 6. The 

of Fairs and Markets, has bꝭèen the oe- S qu 
. . > -» * Of erken- 

caſion of granting other Privileges like- ;, « rhojo 
wife to thoſe who frequent them; either 2% go ro 
on the account of Trade, or other At- Fairs from 
fairs. Thus it is not allowed to at- 4% 4rrefis. 
tach either their Perſons or their Equi- 
pages, their Merchandizes or other 
Goods, for their Debts, whilſt they 
are going to the Fairs, whilft they re- 
main there, or return from them f. 

f Qui exercendorum mercatuum aut nundinarum 
licentiam vel veterum indulto, vel noſt ra authori- 
tate m̃eruerunt: ita beneficio reſcripri potiantur, ut 
nullum in mercatibus atque nundinis ex negotiato- 
rum mercibus conveniant, vel in venalitiis aut loco- 
rum temporali queſtu & commodo privata exac- 
tione ſectentur, vel ſub prætektu privati debiti ali - 
quam ibidem concurrentibus moleſtiam poſſint in- 
terre. J. an. C, de nund. & mercat. 

There are ſome Cuſtoms which regulate this Pri- 
vilege after this manner. 


2 * 
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SECT. W. 


Of the Means to prevent the Dearth 
of Things that are neceſſary. 


The CON TENTS. 


1. All things are neceſſary for ſome uſe. 

2. What are the things neceſſary for the 
greateſt Wants. : 

3. What is meant by Dearth. 

4. Cauſes of Dearth. 35 

5. There is no hindring the raiſiug of the 
Price in a Scarcity. | 

6: Precautions in Caſes of Scarcity: 

7. Prohibitions to export Grain out of the 

Kingdom. 

8. Monopolies. 

9. A Combination among thoſe who have the 
Sale of certain things, to ſet them at a 
Price on which they agree. ; 

to. Trade is prohibited to Officers and Gen- 
tlemen. 


11. The Caſe of an univerſal Barrenneſs: 
Eee L ALL 
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1. All A LL things are neceſſary for ſome 

rhings are K Uſe or other. For God has not 

neceſſary . g 

for ſomes made any thing that is altogether uſe- 

Uſe. leſs; and each thing hath its proper 
Uſe, according to its Nature, and the 
difterent Wants of Men a. Some things 
are common to all Men, and every one 
has the free uſe of them, ſuch as the 
Heavens, the Light, the Air, and the 
Water. Other things are the Property 
of ſome Perſons, and are acquired ſe- 
veral Ways, of which that of Com- 
merce is the moſt frequent. And as to 
theſe things, ſome of them are of ſuch 
4 nature, that the Dearth of them is of 
no great importance to the Publick, 
ſuch as Jewelsand other precious things, 
the uſe whereof is neceſſary only for 
things which the Generality of Man- 
kind may be eaſily without. But there 
are others, where it is for the Good of 
the Publick that they ſhould be ſold at a 
cheap Rate, ſuch as the things neceſſary 
for Food and Clothing. For it is of con- 
ſequence to every one not to be without 
theſe things; and if there be a Scarcity 
of them, 1t is with difficulty that one 
can have them during the Dearth ; ſo 
that it is chiefly as to theſe ſorts of 
things, that the Good of the State re- 
quires that the Dearth of them ſhould 
be prevented as much as poſſible. 

a And God ſaw every thing that he had made, 
and behold it was very good, Gen. 1. 31. 
All the Works of the Lord are exceeding good. 


Eccluſ. 39. 16, 
See Mark 7. 37. 
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II. 


1 2. What Of thoſe forts of things which are 


. —— for molt neceſlary, and that without which 
* | 74 zrea- it is impoſſible to live, is at leaſt Bread. 
tht reſt Wants, Thus it is by the Dearth of Grain that 
* the Publick ſuffers the moſt ; and altho 
| 
4 


for Food and Raiment be of much leſs 
5 Importance, yet it is for the Publick 
1 5 Good to procure ſuch a plenty of them, 
1 as that the People of the poorer ſort 
{FR | may have a ſufficient Quantity accord- 
| ing to their Wants 6. | 


. b The greateſt Wants are thoſe of the things 

1 without which we cannot live, and which may be 

nt ſufficient for the moſt neceſſary occaſions, 

"80 Having Food and Raiment, let us be therewith 
"1 content, 1 Tim, 6. 8. 


III. 
3 By Dearth is underſtood a conſidera- 


Dearth, ble Riſe of the Price of every thing, 


are the neceſſary for Food and Raiment, the 


the Dearth of other things neceflary 


AW, &c. | Boo KL. 


that is to ſay, of that which it is com- 
monly worth, and which goes to ſuch 
an exceſs that the common People can- 
not have what they want of it c. 

c The Dearth ſpolen of here is that which makes 
it either impoſſible, or very difficult, for the meaneſt 
of the People to have the Neteſſaries of Life that are 
thus riſen in their Price. 


IV. 


Seeing the Dearth of Grain is that 4. Ca, 
which it is of the greateſt importance of Dearth, 
to prevent, 1t is chiefly in procuring 
2 of all ſorts of Grain that the 

iniſters and Officers ought to be 
moſt diligent and watchful; and as 
Dearth may proceed from divers Cauſes, 
ſo the Remedies againſt it are different, 
and more or leſs eaſy. For it may hap- 
pen, either becauſe the Crop has been 
very ſmall, by reaſon of a Barrenneſs 
or other Accidents; or becauſe the 
Grain has been carried out of the 
Country, or is in the hands of Perſons, 
who having bought up all the Grain, 
raiſe the Price of it d. | 


d Theſe are the ordinary Cauſes of Dearth e To 
which we may add that which may happen by the 
Credit and Intereſt of certain Merchants who 
ſhould combine to monopolize one kind of thing, 
and to deprive others of the Liberty of ſelling it, 
which would be prejudicial to the Publick Good, 
and contrary to the Divine Law, 

Hear this, O ye that ſwallow up the Needy, even 
to make the Poor of the Land to fail, ſaying, 
When will the new Moon be gone, that we ma 
ſell Corn ? And the Sabbath, that we may ſet forth 
Wheat, making the Ephah ſmall, and the Shekel 
great, and falfifying the Ballances by Deceit ? That 
we may buy the Poor for Silyer, and the Needy for 
a Pair of Shoes; yea, and ſell the Refuſe of the 
Wheat? Amos 8. 4, 5, 6. 

He that withholdeth Corn, the People ſhall curſe 
him; but Bleſſing ſhall be upon the Head of him 
that ſelleth it, Prov. 11. 26. 

See the 8th Article of this Section. 


V. 


If the Dearth proceeds from a Bar- 5. Thr 
renneſs, or other Accidents, one cannot is 10 Hin. 
oblige thoſe who have Grain, to ſell it 9” 7 
at the ordinary Price. For the Price of 2 X 
things ought to be different, according ;, a Scar 
as they are in ſmall or great Quantities, ). 
and according to the ——— pat of 
Times and Places e, and the Fruits may 
be ſold dearer in a Scarcity, for this rea- 
ſon among others, that it is but juſt 
that the Proprietors or Poſſeſſors of the 
Lands which produce them, may draw 
from them the Expences of the Tillage, 
and likewiſe ſome Profit, for the doing 
of which the uſual Price of a ſmall 


e Nonnullam pretio varietatem loca temporaque 
adferunt. J. 63. 5. alt. ff. ad legs ſalcid. 


Quan- 


9. Mg 
poles, 


Of the Means for Plenty, &c. Tit. y. Sect. 4. 


Quantity would not be ſufficient : and 
in this Caſe the reducing it to the ordi- 
nary Price, which would be an Injuſtice 
to the Proprietors, would not be ſuffi- 
cient to procure Plenty of thoſe Goods, 
the Scarcity whereof had raiſed the Price 
of them; but it would be neceſſary to re- 
medy that by the Ways explained in the 


following Articles, 
VI. 
„ Precau- In the Caſes of Scarcity of Grain, 
tions in beſides the Care of having it fetch'd 


Caſes of from the next adjacent Places, from 
Sarcty» whence any Supply can be had, it is 
the Duty of the Magiſtrates to prohibit 
under ſevere Penalties, all Perſons from 
ſelling any Corn in Granaries on the 
Market-Days, and to oblige them to 
ſell it on thoſe Days only in the publick 
Market-Places, at the uſual Hours, and 
on other Days beſides the Market-days 
to ſell it in their Granaries at the Price 

of the preceding Market /. 
f It is thus regulated by the Ordinances, See 


the Ordinance of Feb. 19. 1566. Art. 12. As to 
the Caſe of Barrenneſs, ſee the laſt Article, 


VII. 


7. Proki- To prevent the Dearth of Grain, 

bitions to which might be occaſioned by export- 

export ing too great Quantities thereof out of 

Gram out . . . 

of the the Kingdom, the Ordinances have ta- 

kingdom. ken the neceſſary Precautions therein, 
that a ſufficient Quantity be left in the 
Provinces, and that only what is ſuper- 
fluous be carried out of the Kingdom, 


and that after having obtained leave 
from the King for ſo doing g. 


g ne revoke and annul all Grants and Conceſ- 


ſions, whether they be general or particular, for the 
Exportation of Corn and other Gram, Goods and 
Merchandizes, out of our Kingdom, or any Coun- 
try, Lands or Lordſhips within our Dominione; 
and do enjoin all our Subjefts, and other Perſons, 
of what State and Condition ſoever they may be, 
not to export any Grain, upon pain of Confiſcation 
of the ſame, without our expreſs Leave and Per- 
miſſion firſt had and obtained, Ordinance of 


Francis I. of November 20. 1539. 
There are many other Ordinances relating to 


this Exportation of Grain. 


VIII. 


3. Moyo To prevent the Dearth which might 
polices» be occaſioned by thoſe who ſhould make 

themſelves Maſters of the Grain by 

Monopolies, that is, by buying up a 

great Quantity thereof, that they alone 
may have the Sale of it, and ſo be able 
to raiſe the Price of it; the Laws have 
enacted ſevere Penalties againſt thoſe 
who are guilty of this Crime, as ſhall 
be explained in its Place h. 


Jubemus, ne quis cujuſcumque veſtis vel piſcis, 


vel pectinum forte aut echini vel cujuſlibet alterius 


Vo I. IL 


ad victum vel ad quemcumque uſum pertinentis ſpe- 
ciei, vel cujuſlibet materiæ, pro ſua authoritate vel 
ſacro jam elicito, aut in poſterum eliciendo reſcripto, 
aut pragmatica ſanctione, vel ſacra noſtræ pietatis 
adnotatione, monopolium audeat exercere: ſi quis 
autem monopolium auſus fuerit exercere, bonis pro- 
priis expoliatus perpetuitate damnetur exilii. J. an. 
C. de monopol. 
See Art. 10. of Sect. 1. Tit. 15. of this Book. 

See Art. 4. of this Section, and the Texts there 


quoted. 
IX. 


It is neceſſary to 7 + qo from Mo- 9: A Cem. 


nopolies, another Cauſe of Dearth, aeg 
which proceeds from a Combination : hoſe who 
among thoſe thro whoſe hands any ſort have the 
of Goods or Merchandize muſt paſs, Sele of 
before People can have the uſe of it, ©" 

: things, to 
and who being according to the Order ſet them 
of the Civil Policy, the only Perſons of ar a Price 


whom it can be bought, agree among 9” which 


themſelves to raiſe the Price of it. Thus 9 ee. 


it is of certain Merchants or Tradeſ- 
men, that the things moſt neceſſary for 
Life are bought, which cannot be uſed 
till after they have been prepared for uſe ; 
ſuch as Bread, and ſome other things 
of the like nature, of which they often 
raiſe the Price, altho the things they 
prepare for uſe be not riſen in propor- 
tion to the Price they ſet upon them. 
And there are alſo ſome Merchants and 
Tradeſmen who ingroſs Corn and other 
Merchandizes with the ſame View of 
railing the Price thereof; it is on ac- 
count of theſe Abuſes, which may be 
reckoned in the number of Crimes, that 
the Laws have made Proviſion therein, 
in order to repreſs them, and to keep 
theſe ſorts of things at their juſt Price i. 


i Ne quis illicitis habitis conyentionibus conjuret , 
aut paciſcatur, ut ſpecies diverſorum corporum ne- 
gationis, non minoris quam inter fe ſtatuerint, ve- 
nundetur-— Caterarum præterea profeſſionum pri- 
mates, ſi in poſterum aut ſuper taxandis rerum pre- 
tiis, aut ſuper quibuſlibet illicitis placitis, auſi tue- 
rint convenientes hujuſmodi ſeſe pactis conſtringere 2 
quadraginta librarum auri ſolutione percelli decerni- 
mus, &c. l. unc. C. de monop. 

See the foregoing Article. 

Proviſion has been made by an infinite number of 
Ordinances and Regulations for reſtraining the Abuſes 
mentioned in this Article, ſome of which are but ill ob- 
ſerved in many Places. 


X. 


The ſame Cauſes which have render'd 10. Trade 


. | ; is prohibi- 
it neceflary to make Regulations for „4% 2 


repreſſing the Crimes and Abuſes men- fe,, and 
tioned in the two preceding Articles, Gentle- 
have likewiſe made it neceſſary to take nen. 
away the Liberty of Commerce from 
Perſons, who by their Quality or the 
Authority of their Offices, or the Na- 
ture of their Functions, would be enabled 
to commit, in the carrying on of ſuch 
Commerce, two Irjuſtices equally cri- 
minal, and contrary to the Publick Good; 

Ee e 2 the 
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206 The PUBLICK LAW, &. Booxl. 


11. The 
Caſe of an 
univerſal 
Barren- 


neſs. 


Plenty ſhall be TR in the Land of Egy 


the one of buyin under the juſt Value, 
and the other of ſelling at too dear 4 
Rate. And this is what the Laws have 
provided againſt, by prohibiting : 
rlemen' and Officers to have any hand 
in buy ing and ſefling Goods and Mer- 
1 Nobiliores natalibus, & honorum luce conſpi- 
cuos, & patrimonio ditiores, pernicioſum urbibus 
mercimonium exercere protiibemus, ut inter plebeios 
& negotiatores facilius fit emendi vendendique 
commercium. J. 3. C. de commerc. & mercat. 
There are ſeveral Ordinances of many Kings, 
which probibit all manner of Commerce to all ſorts 
4 and to Gentlemen, and more eſpecially that of 
ing up Grain. | 
Zee Art. 14. of Seck. 2. of Tit. 11. and Art. 2 
Sett. 1. of Tit. 11. * 
8 XI. 


If the Dearth happens by reaſon of 
a general Barrcnneſs in a Kingdom, or 
that it be even common to the neigh- 
bouring Nations, and that Wars, or 0- 
ther Obſtacles, hinder the getting Sup» 
plies of Corn from foreign Countries; 
it is too late to provide againſt ſuch 
Inconvenience, when there remains no 
more Corn that what will ſuſſice for the 
preſent, or for a ſhort time. And ſee- 
ing ſuch a Scarcity does ſometimes hap- 
en, tho but ſeldom, it would ſeem to 
for the Publick Good that ſome Pro- 
viſion were made againſt ſuch Inconve- 
niences; ſuch as laying up every Year 
out of the Corn that cannot be conſu- 
med in the Kingdom, a certain Quan- 
tity according to its Plenty ; or by 
ferching ir from other Parts, in order 
to have a ſufficient ſtore thereof in re- 
ſerve in the publick Granaries, accord- 
ing to the Directions which ſhall be gi- 
ven therein by the Prudence and Wiſ- 
dom of the prime Miniſters n. 50 
m Behold, there come ſeven Tears of great Plenty 
throughout all the Land of Egypt. And chere ſhall 
ariſe after them ſeven Tears of Famine, and all — 
t 
the Famine ſhall conſume the Land. And The. Plenty 
ſhall nor be fed in the Land, hy reaſon of that Fa- 
mine following, for is ſhall be very grievous —— 
Now therefore let Pharaoh loo out a Man diſcreet 
and wiſe, and ſet him over the Land of Egypt. 
Let Pharaoh do this, and let him appoint Officers 
over the Land, and take up the fifth part of the 
Land of Egypt in the 'ſevenplenteous Tears. And 
let them gather all the Food of thoſe good Tears that 
come, aad lay up Corn under the hand of Pharaob 
and let them keep Food in the Cities. And that Food 
ſhall be for ſtore to the Land againſt the” ſeven Tears 
of Famine which ſhall be in the Land of Egypt, 
that the Land periſh'not thro the Famine. Gen. 41. 


„ &# 4 » 


ſpecies ita corrupra eſt, ut per ſemet erogari fine 


querela non poſſit: eidem ex nova portione miſcea- 


tur, cuius adiectione corruptio velata damnum fiſco 
non faciat. Ad iſtud autem negotium arbitratu ac 
judicio tuo, nobilis, bn Blalis optime 10 
conſcius, pro integritate mentis opponatur cuſtos ac 
menſor: qui vel frumenta modio metiatur, vel 
juſtis aſtimationibus colligat ta habeantut in 
Cum ad quamlibet urbem manſionemve acceſſeris, 
protinus horrea inſpicere te volumus, ut devotiſſi- 
mis militibus deputatæ & incorruptæ ſpecies ptæ- 
beantur. Nam ſi per incuriam offici gravitatis 
tuæ ſartorum tectorum 1 procuratione, aliqua 
pluviis infecta perierint, ad damnum tuum referen- 
tur. I. 2, C. od. n N a a 


ee ee ee, 


TI T. VII. 


F the Policy relating to the Uſe 
of the Seas, Rivers, Sea -· Ports, 
Bridges, Streets, Market-Places, 
FHigh-ways, and other Publick 
Places; and of what concerns 
Foreſts, Hunting, Fowling and 
Fiſhing. . 


AVING explained in the pre- 
ceding Titles that which re- 
lates to the general Order of 
the Government, we ſhall explain in 
this the general Policy of certain things 
which are of common uſe to this So- 
ciety, and which it is neceſſary to diſ- 
tinguiſh from thoſe Which every Per- 
on may conſume for his own private 

e. 

In order to diſtinguiſh theſe ſorts of 
things from all others, and to underſtand 
ue the Policy of their Uſe, it is 
neceflary, firſt, toobſerve, that there is 
nothing in the Univerſe, which God has 
not N for the Uſe of Man, andthat 
every thing in it is proportioned to his 
Nature, 2 to his Wants I that we 
ſee in the Structure of the World, and 
in the Order and Beauty of every thing 
contained in the Earth and in the Hea- 
vens, the Dignity of Man for whom all 
theſe things have been made, and the 
Relation which all this great Fabrick 
ot the Univerſe hath to his Uſe, and 
to his Wants a. And in this infinite 

a Left thou lift up thine Eyes unto Heaven, and 
when thou ſeeſt the Sun, and the Moon, and the 
Stars, even all the Hoſt of Heaven, ſhouldſt be 
driven to worſhip them, and ſerve them, which 
the Lord thy God hath divided unto all Nations 
under the whole Heaven, Deut. 4. 1 

Thou madeſt him to have Dominion over the 
Works of thine hands. : than hall put all things un- 
der his Feet, Pſal. 8. 6. Gen. 1. 26, Heb, 2. 7. 

See the Treatiſe of Laws, chap. j. numb. 3- 

4 2 , 


multitude of chings of all kinds, with 
which we are environed in this World, 
it is Freer to diſtinguiſh two diffe- 
rent ſorts of them, and two different 
manners of the Uſe which God gives 
us of them. The firſt of theſe two 
ſorts of things, 1s of thoſe which are 
ſo neceſſary. t ag body can 0 
out having a free and continual Uſe of 
them, ſuch as the Air and Light; and 
ix is becauſe f this Neceſſity, that the 
ir encompaſles the whole Earth, which 
is the Habiration of Mankind, and that 
it 1s penetrated by the Light which 
comes from the Heavens; ſo that no 
body can be deprived of the Uſe of 
the Air, and of the Light, unleſs con- 
demned to loſe ws Life. And as to the 
manner of this Uſe, as it is of a conti- 
nual Neceſſity, it is likewiſe ſo eaſily 
to be had, that it does not require any 
Induſtry or Labour ; and every one has 
his proper uſe of theſe things indeperi- 
dently of the Will of all others. Thus 
the Government has nothing to regulate 
in this matter. It can only take Precau- 
tions to keep the Air pure, and forbid 
the throwing out or expoſing any thing 
in the publick Places, which may infect 
it and render it nnwholeſome. 
The ſecond ſort of things, is of thoſe 
which are neceſſary to Men for Food, 
Raiment, for Habitgtion, and all other 
ſorts of Wants; which takes in the 
Earth, the Waters, and every thing 
they bear and bring forth, Grain, Fruits, 
Plants, Animals, Metals, Minerals, and 
all other things. And as for the man- 
ner of uſing all theſe things, it is diſtin- 
guiſhed from the manner of uſing the 
Air and Light; in that all thoſe other 
things come to our Uſe, only by the 
means of ſome Labour and Induſtry, 
either in procuring them, or in fitting 
them for the Uſe that is to be made of 


them, | 

It is. for this uſe of this ſecond kind 
of things, that ſeeing they are all ne- 
coſſary in the Society of Mankind, and 
cannot be had and put to any Uſe, ex- 
cept/by Ways which demand different 
Ties and Intercourſes among Mankind, 
not only fram one part of a Kingdom 
to, another, but from one, Country to 
another, andi het ween Nations that lie 
the maſt remote from one another, God 
has talen cate by the Order of. Nature, 
and Men by the Civil. Policy, to faci- 
litate thę ſaid Intercourſes. Thus it is 
by Nature, that. one of the Uſes which 
Gad has given, to the Seas, and to Ri- 
vors, is that of opening Ways of Com- 
munication with all the Countries in the 


af the Policy, Gr. Tit. 8. Sed. 


World by Navigation. And it is by means 
of the Civil Policy, that Towns and o- 
ther Places have been built, where Men 
aſſemble together, and have intercourſe 
with one another by means of Streets; 
Marker-Places, and other publick Places 
11 055 tor that purpoſe; and that the 
nhabitants of every Town, every Pro- 
vince, every Kingdom, may have iti- 
tercourſe with all other Perſons of what 
Country ſoever, by the means of High- 
ways. Thus for all theſe Intercourſes 
by Land and Water, it has been ne- 
ceſlary to 'eſtabliſh Rules by this Poli- 
Cy ; and theſe Rules ſhall make a part 
of the ſubje& Matter of this Title. As 
for the other Rules of this Title, it is 
to be remarked, that beſides this Uſe of 
the Seas and Rivers, for the intercourſe 
of Men, they have another Uſe, which 
is likewiſe naturally common to all Men, 
that of the Fiſhery. The Surface of the 
Earth gives likewiſe naturally to Men the 
uſe of Hunting, eſpecially in the Woods 
and Foreſts; which have moreover ano- 
ther uſe of much greater Importance for 
the common Good, by the great Advan- 
tage the Publick draws from the Uſe of 
Timber for building Houſes and Ships, 
for warlike Engines, for the sf 
for Bridges, for the Conſtruction of Pu 
lick Edifices, Churches, Palaces, and 
others. It is becauſe of theſe U ſes, 
that the Ordinances in France have e- 
ſtabliſhed a Policy, not only in relation 
to the King's Foreſts, and thofe be- 
longing to Churches, and to all forts of 


* 


Communities, but alſo to thoſe which 


belong to particular Perſons; that they 
may be preſerved for the ſaid Uſes, as 
Occaſion ſhall offer. And as to what 
concerns the Uſe of Hunting and Fiſh- 
ing, in which the Liberty granted by 
the Roman Law was much greater than is 
allowed by ours b ; ſeeing this Liberty 
given 

b Eſt{zpiſſime reſcriptum non paſſe quem piſ- 
cari prohiberi ; ſed nec aucupari. J. 13. §. 7. in fe 


H. de injur. 


Jus piſcandi omnibus commune eſt, in portu flu- 
minibuſque. $. 2. inſt, de rer. diviſ. 

Omnia animalia, quz terra, mari, cœlo capiun- 
tur, id eſt, feræ beſtiæ, & volucres, piſces, capien- 
tium fiunt. J. 1. C. 1. . de acq. rer. dom. 
"ere igitur beſtiæ, 8&'yolucres, & piſces & om- 
nia animalia, quæ mari, cœlo & terra naſcuntur; 
ſimul atque ab aliquo capta fuerint, jure gentium 
ſtatim illius eſſe incipiunt, quod enim nullius eſt, 
naturali rauone occupanti conceditur: nec incereſt 

uod ad feras beſtias & volucres attinet, utrum in 
uo ſundo aliquis capiat, an in alieno. 5. 12. inſt. 
& rer. diviſ te 3 

Dominium rerum ex naturali poſſeſſione cœpiſſe, 
Nerva filius ait, ejuſque rei veſtigium remanere 
de his quæ terra, mari coeloque capiuntur. Nam 


bæc protinus eorum fiunt, qui primi poſſeſionem 
| | | | eorum 
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The PUBLICK LAW, &c. Boox I. 


given to all Perſons without diſtinction 
would be attended with many Incon- 
veniences, whether it were by divert- 
ing People from their Occupations, and 
encouraging Idleneſs, or by occaſioning 
Quarrels between thoſe who ſhould hunt 
or fiſh in the ſame Places, or becauſe of 
the Damage that would accrue to the 
Publick by fiſhing and hunting in cer- 
tain Seaſons of the Year, or with cer- 
tain Tackle, and in certain Manners, 
which would deſtroy the wild Beaſts 
and the Fiſh ; it has been thought rea- 
ſonable to provide againſt them; and 
the Civil Policy in France has ſet bounds 
to this Liberty by ſeveral Ordinances, 
which regulate to whom the Liberty of 
Hunting and Fiſhing is permitted, 
which prohibit the Uſe of it in certain 
Manners, and certain Seaſons, and give 
other particular Directions therein. 

Ir appears ſufficiently by theſe Re- 
marks, what are the Matters to be 
treated of under this Title. Some may 
perhaps imagine, that ſeeing we have 
made mention here of the Policy rela- 
ting to Foreſts, becauſe of the uſe of 
the Timber which grows in them, we 
ought likewiſe to have ſpoken here of 
Mines ; but the uſe of Mines does not 
require a Policy, which has relation to 
the ſubject Matter of this Title: and 
we have put what concerns Mines in 
another Place, under another view, as 
alſo what relates to the Coin c. | 

It remains only that we ſhould put 
the Reader in mind, that in theſe Mat- 
ters, as well as in many others, it is ne- 
ceſſary to diſtinguiſh, as has been ſaid 
in the Preface, two ſorts of Rules ; one 
of thoſe which are only Arbitrary, of 
which there is an ample Detail in the 
Ordinances, and which make particu- 
lar Regulations; and the other is of 
the general Rules, which come within 
a narrower Compaſs, and are a part of 
the Law of Nature, and which con- 
tain the Principles of all the other Rules. 
It is to theſe general Rules that we in- 
tend to confine our ſelves, and to com- 
poſe out of them this Title; Whether 
they be found in the Ordinances of 
France, or be not to be met with there. 


eorum adprehenderint. Item bello capta, & inſula 
mari enata, & gemmæ, lapilli, margaritæ in littoribus 
inventæ ejus fiunt, qui primus eorum poſſeſſionem 
nactus eſt. J. 1. S. 1. fe de acq. vel amii t. poſſeſſ. 

V. I. 3. & l. 55. F. de atq. rer. dom. 

Si quis in mari pifcari, aut navigare prohibeatur, 
A IInjuriarum actione utendum eſt, J. 2. S. 9. 
. ne quid m loc. public. 

Si quis me prohibet in mari piſcari Hic injuria- 
rum conveniri poteſt. 1, 13. f. 7. . de injur, fam. 

4 See Art. 17, 18, 19. of Sect. 2, of Tit. 2. 


And we ſhall divide the Title into two 
Sections. The firſt ſhall be concerning 
the ſeveral ſorts of things which ſerve 
for publick Uſes; and the ſecond ſhall 


contain the Rules of the Policy relating 


to theſe ſorts of things. 


VS OT. 4 


Of the ſeveral 1 Things which 
ſerve for public Uſes. 


The CONTENTS. 


1. Two ſorts of Things which are for pul- 
lick Uſe. 

2. The Uſe of the Seas is common to all the 
World. 

3. The natural Cauſe of this Uſe. 

4+ Lakes which are called Seas. 

5. Rivers are of Publick Uſe. 

6. And alſo Sea-Ports. 

7. Bridges are of publick Uſe. 

8. The Streets and Highways alſo of pub- 
lick Uſe. 

9. As alſo Market-Places and other publick 
Places. 

10, Fireſts. 

11. Hunting and Hſbing. 

12. The Policy concerning publick Places. 


I. 


„ 


HER I are two ſorts of Things 1. Two 
deſtined to the common Uſes of /* 


the Society of Mankind, and which e- 


very one may freely uſe. The firſt is of for pub... 
thoſe that are ſuch by Nature; thus 4% Uſ. 


Rivers, Seas, the Banks of Rivers and 


the Sea-Shore, are for the common uſe 


of all Perſons a. The ſecond ſort is of 
thoſe which are of ſuch a nature, that 
tho the Uſe of them be naturally ne- 


ceſſary in the Society, either for ſpiri- 


tual Matters, ſuch as Churches and 
Churchyards, or for Temporal Affairs, 
as the Streets, Highways, Market- 
Places, the Places where the Courts of 
Juſtice are held, Colleges, Town- 
Houſes, and other publick Places; yet 
the Uſe of them is not given to Men 
by Nature; but it is the Civil Policy 
that makes choice of, and appropriates 
the Places which ought to ſerve the Pub- 
lick for all theſe different Uſes b. 

a Naturali jure communia ſunt omnia hæc, aer, 
aqua profluens, & mare, & per hoc littora maris. 
§. I. inſt. de rer. diuiſ. 


V. I. 2. S. I. F. eod. 
Et quidem mare commune omnium eſt, & litto- 


ra ſicuti aer. l. 13.5. 7. F. de injur. & fam. 
VUVniverſitatis ſunt non ſingulorum que in civi- 
tatibus ſunt, theatra, ſtadia, & fi qua alia ſunt 


communia ciyitatum. 5 6, inſt, de rer. diuiſ. c 


II. O 


4. Tal. 
whic ha 
called Se 


Of the Policy, &c. Tit. 8. Sect. 1. 399 


II 


2. The Of all the Things deſtined to the 
uſe of the common Uſe of Mankind, whether it 
n be by Nature, or by the Civil Policy, 
7 1 the there are none whereof the Uſe hath 
world, à larger Extent, and is more univerſal, 
than that of the Seas c, which are na- 
turally common to the whole Univerſe. 
And it is for this reaſon, that Men 
have taken occaſion, from the Uſe of 
the Seas that lie open to all Nations of 
the World, to render themſelves Maſ— 
ters of the Seas, and by that means to 
make Invaſions upon one another. When 
theſe Attempts are made by one Nation 
againſt another, it is only War that de- 
cides their Differences; and as to En- 
terprizes by Sea between the Subjects 
of one and the ſame Kingdom, or a- 
gainſt the Rights of the Prince, Provi- 
ſion has been made in that matter by 
the Laws, of which mention ſhall be 
made in the ſecond Section. 
e It is by means of the Seas that all the Na- 


tions of the World have Intercourſe with one an- 
other. 


III. 


2. Thenas This Uſe of the Sea, that is common 
turaiCauſe to all the Nations of the World, is a 
of 1645 Nie. pure natural Conſequence of the Divine 
Providence, which, having made the 
Uſe of Waters neceſſary for Men, diſ- 
tributes them to them by Showers of 
Rain, by Springs, Rivulets, and by Ri- 
vers, the continual Courſe of which des 
mands a Diſcharge proportionable to 
their Quantity. It is in order to re- 
ceive all theſe Waters that God has 
made the Sea, whoſe vaſt Extent re- 
ceives them from all Countries 4; and 
this Place where they diſcharge them- 
ſelves, which is common to them all, 
is at the ſame time an open Way by 
which they may have Intercourſe with 
one another; and God has moreover 
given to the Sea plenty of Fiſh, and of 
many Things uſeful to all Countries e. 
We ſhall explain in the ſecond Section 
the Policy relating to theſe different 

Uſes of the Seas. | 
d All the Rivers run into the Sea, yet the Sea 

is not full, Eccleſ. 1. 9. 

e So is this great and wide Sea, wherein are 


Things creeping innumerable, both ſmall and great 
Beaſts, Pſal. 104. 25. 


IV. 


4 Lakes We may place in the Rank of Seas 
which are certain Lakes, which are of as large 
"alled Seas. an Extent as many Provinces, and 

into which Rivers diſcharge them- 


ſelves; and ſome of theſe Lakes have 
the Name of Seas given them, ſuch as 
the Caſpian Sea f. 

F There are Lakes of a leſſer Extent, which have 


gone by the Name of Seas, The Sea of Tiberias, 
J ohn 6. Is ' 
V. 


The Nature of Waters, which ren- z. Rivers 
ders the Uſe of the Sea publick and 477 / al. 
common to all, renders alſo common — 
and publick the Uſe of Rivers, in the 
manner that ſhall be explained in the 
2d Section g. 

z Flumina omnia & portus publica ſunt. S. 2. 
inſt. de rer. diviſ. 

7232 uſus publicus eſt jure gentium, ſicut ip- 
on; uminis. J. 5. in prin. ff. de rer. div, (s 
qual, 


Sed flumina pene omnia & portus publica ſunt. 
J. 4. 5. 1. F. eod. 

Flumina publica. J. 1. S. 4. V de flum. 

Flumina publica, quæ fluunt, ripæque eorum pub- 
lic ſunt. J. 3. in prin. cod. V. l. 1. 5. 2. cod. 


VI. 


The Uſe of the Seas for Navigation, 6, A 
has made the Uſe of Sea-Ports neceſ- 1%, 
ſary, which are Places proper for Ships : 
to retire to, the Entry into them being 
eaſy, and they being convenient for 
lading and unlading Ships, and for af- 
fording them ſhelter againſt Storms. 
are are alſo Ports belonging to Ri- 
yers h. 


h Ripz publica ſunt. J. 3. r de flum. 
See the Texts cited on the preceding Article. 


VIL 


Rivers and Brooks have rendred the 7. Bridges 
Uſe of Bridges neceſſary for croſſing are of pubs 
them; ſo that Bridges are of the Num- lie U*- 
ber of the Things deſtined to the pub- 
lick Uſe i. | 


i Quzſitum eſt an is qui in utraque ripa fluminis 
publici domus habeat, pontem privati juris facere 
teſt ; reſpondit non poſle. J. ult. ff. de flumin. 

This Text ſpeaks only of Rivers of a publick Uſe, 
which would make the Uſe of Bridges publick alſo, 
So that it would not be the ſame thing in a Bridge 
which any particular Perſon ſhould make for his 
own Uſe over a Brook, in a Place in which the 
Publick had no manner of Intereſt, 

See Art. 12. of the following Section. 


VIII. 


The Neceſſity of the frequent Inter- g. The 
courſes which Men have with one ano- Streets and 
ther, and of the tranſporting of Things 7 
from one Place to another, has made it _— I | 
neceſſary to have Streets in Towns and ; 
other Places, and Highways leading 
from one Place to another. Thus, the 
Streets and Highways are publick Taco, 

| ree 
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free for the Uſe of all Perſons without 
diſtinction /. 
Cuilibet in publicum petere permittendum id eſt, 
ad uſum omnium pertineat z velini vias puh li- 
cas, itinera publica. Et ideo quolibet poſtulante 
de his interdicitur. J. 1. F. de loc. & itin. publ. 
Publici loci appellatio quemadmodum accipiatur, 
Labeo definit ut & ad areas, & ad inſulas, & ad agros, 
& ad vias publicas, itineraque publica pertineat. 
J. 2. S. 3. in prin. ne quid in he. jo 
Loca publica utique privatorum uſibus deſerviunt, 
jure ſeilicet civitatis, non quaſi propria cujuſque. 
l. 2. §. 2. 80d, 
IX. 


9. As alſo The Uſe of Fairs and Markets, and 
= _—_ that of other Conveniences for Peo- 
orher pub- Ple to meet together for other Occa- 
lick plate ſions, has made it neceſfary to have 
publick Market-Places, Exchanges, and 
other Places; which are all; in 5 ſame 
manner as the Places where Courts of 
* are held, Colleges, and Fown- 

ouſes, publick Places m. 
m Univerſitatis ſuat non ſingulorum, veluti quæ 
in civitatibus ſunt cheatra, & ſtadia, & ſimilſa, & ſi 
alla communia ſunt civitatum. J. 6. $ 1. ff 

de rer. diuiſ. 
K. 


10. Foreſts. Altho Foreſls be not of common and 
publick Uſe, as Seas, Rivers, and 0- 
ther Things ſpoken of in the preceding 
Articles; yet the Neceſſity of the di- 
vers Uſes of the Timber growing in 
them, has made it neceſſary to eſtabliſh 
a Policy concerning them, as ſhall be 
ſhewn . 


n See Art. 20. of the following Section, and 
what has been ſaid of Foveſts in the Preamble 10 
this Title, 


XI. 


11. Hunt. Hunting and Fiſhing having their 

ing and Uſe and Extent, not only on the Lands 

Fiſhing. proper to ſome Perſons, but in general 
over the Earth and in the Waters, they 
are therefore conſidered as being of 2 
publick Uſe, and have likewife this re- 
lation to the Publick, that it reaps a 
Benefit by the Produce both of the one 
and the other- And therefore the Ci- 
vil Policy hath likewiſe preſcribed Rules 
for them 0. | 

o See Art. 3, 10, 21. of the following Section. 


III. 


12. The All theſe different Uſes which the 
Policy con» Publick makes of theſe ſeveral ſorts of 
2 Things, have their Poliey ſertled by 
. oy _ explained in the following 
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"SECT. u. 


Of the Rules of Policy conceryi 
9 which ſerve for public 
JES. | 


The CONTENTS. 
1. The Laws have regulated the Uſe of the 


Seas. 

2. The Uſe of Navigation an the Seas. 

3. The Uſe of Fiſbiug in the Sea 

4. as has the Right to Wrecks caſt on 

ore. 

5. Divers Rules of the Poli relating 10 
the Seas. 

6. The Policy concerning the Sea-Parts. 

7. The Policy concerning Rivers, the Ad- 
vantage of making them navigable. 
8. Prohibition to throw auy thing into the 
Rivers that may be of prejudice to the 

Navigation. 

9. The Banks of Rivers ought to be free 
for the Paſſage of the Horſes who draw 
the Boats. 

10. The Policy as to fiſhing in Rivers. 

11. One cannot change the Curſe of the 
Water, nor divert it another way, nor 


do any other prejudice to the Rights of 


the Publick, and of particular Perſons. 

12. The Policy concerning Bridges. 

13. Reparations of Bridges. 

14. Three ſorts of Ways. 

15. The Policy concerning the Highways. 

16. The Policy concerning the Streets, and 
other publick Places. 

17. Reparation of the publick Places. 

18, Penalties 0 Treftafſe againſt the Po- 
licy concerning publick Places. 

19. A Building made in a publick Places 

20, The Policy relating to Foreſts, 

21. The Policy as to Hunting and Fyuling. 


I. 


Ltho the Uſe of the Seas be com- 1. 7he 
mon to all, as has been ſaid in Laws have 


Art. 2, 3. of the preceding Section; 
yet the Liberty of the ſaid Uſe ought to 
bave its Bounds, to prevent the Incon- 
venienees Which would enſue; if every 
one uſing, as he thought fit, the Liber- 
ty of Navigation or of Fiſhing, the 
Uſe made thereof by ſame ſhould be 

rejudicial to others, or there ſhould 
be even Encroachments on the Rights 
of the Pringe. And this is what the 
Ordinances in France have provided 
againſt a. 

a. See the following Articles, 


Altho it ſeems agreeable to the Law of How” 
that 


3. The 
of fiſhi 


in the { 


& Who 
Pas the 
Right rg 
Wrecks c 
n Shore. 


2. The 


e the Policy, Gt. Tit. 8. Seck. 2. 


that the Uſe of the Seas ſhould be common to all, 
and that by the Roman Law fiſbing in the Sea, 
and in Rivers, was permitted t0 all without 
diſiinction. Flumina autem omnia & portus publica 
ſunt z ideoque jus piſcandi omnibus commune eſt in 
portu fluminibuſque. 5. 2. Inf» de rer. div. Si 

in mari piſcari aut navigate ibeatur, non 
habebit interditum, quemadmodum nec is qui in 
campo publico ludere, vel in publico balneo lavare, 


aut in theatro ſpeRare arceatur: ſed in omnibus his 


caſibus injuriarum actione utendum elt. J. 2. $: 9. 
ne quid in loco publ. 
47 12 — to the Law of Nature, 
that this Liberty, which is common 10 all, being a 
continual Qccaſion of Nuarrels, and of many bad 
Conſequences, ſhould be regulated in ſome manner 
or other z and there could be no Regulation more 
equitable, nor more natural, than leaving it to the 
Sovereign to provide againſt the ſaid Inconveniences, 
For as he is charged with the Care of the publick 
Peace and Tranquility, as it is to him the Care of 
the Order and Government of the Society belongs, 
and it is only in his Ferſon that the Right to the 
Things which may belong in common to the Publick, 
of which he is the Head, can refidez, he therefore, 
as Head of the Commonwealth, ought to have the 
Di/penſation and Exerciſe of this Right, that he 
may render it uſeful to the Publicx. And it is on 
this Foundation, that the Ordinances in France 
have regulated the Uſe of Navigation, and of Fiſh- 
ing in the Sea and in Rivers. 
IL 
As to Navigation, feeing it might 


lie ef Na+ happen at Sea, as well as on Land, 


vigation 
on the 


Stas. 


3. The Uſe 


that Perſons may aſſociate together for 
ſome bad Deſign, and under pretext 
either of Commerce, or of the Service 
of the Prince againſt the Enemies of 
the State, might fit out Ships» for ſome 
Enterprize prejudicial to the Kingdom, 
or its Allies ; it is not allowed to equip 
Ships of War or Merchant-Men, whe- 
ther in Peace or War, and to ſet out upon 
long Voyages, without the Knowledge 
and Permiſſion of the Admiralty b. 

6 See the Ordinance of Francis I. July 1517. Art. 22. 


III. 
As to Fiſhing in the Sea, it has been 


of fiſhing neceſſary to regulate the Uſe of it, 
in the dea. either as to the Right and Liberty of 


Right to 


Wrecks caſt 


en Shore. 


fining, or as to the different manners 
of fiſhing; and this has been taken care 
of by the Ordinances in France, which 
have declared certain manners of fiſh- 
ing unlawful e. 

c See the Ordinance of March 1584. Art, 81, 
82, 83. and ot her Articles, and likewiſe the Or- 
dinances relating to the Fiſhery. 

See the 10th Article. 

| [Several Regulations have been made by Acts of 
Parliament in England, for better preſerving Sea- 
Fiſh, and reſtraining ſuch Diſorders and Abuſes as 
tend to the Damage of the Fiſhery, See Stat. 
3 Jac. 1. cap. 12, and 13 & 14 Car. 2. cap. 28. 
and others.] 

IV. 


Seeing there often happen Shipwrecks 
at Sea, and the Things loſt are caſt on 
the Shore, and fall into the hands of 

Vo L. II. 


thoſe who find them; the Laws have 
fixed a Time for the Owners to claim 
them: and if they do not appear with- 
in that time, the Prince has a Right in 
them, as he has in the other kinds of 
vacant Goods; and the Officers of the 
Admiralty, and the Finders of ſuch 
Things, have alſo their Rights to a 
ſhare in them, according as the ſame is 
regulated by the Ordinances . 

d By Art. 11. of the Ordinance of Feb. 1443. of 
—_ caſt on Shore out of the Sea, there is one 
third Parr belongs to the Admiral, one third to the 
King, and a third to the Perſon who has taken 
them up out of the Sea, Which ſeems to be con- 
formable to the Ordinances in relation to Treaſures, 
which divide them into three different Shares; one 
third to the King, a third to the Proprietor of the 
Ground, and a third to the Hinder. 5 

See the Ordinance of March 1584. Art. 20, &c. 
Theſe Ordinances allow only one Year for the Owners 
of the Things to claim them in, which in all like- 
lihood has been taken from this Law, Si quis na- 
vicularius naufragium ſe ſuſtinuiſſe adfirmet, pro- 
vinciæ judicem, ejus videlicet in qua res agitur, adire 
feſtinet, ac probet apud eum teſtibu eventum: re- 
latioque etiam ad ſublimiſſimam referatur præfectu - 
ram: ita ut intra anni ſpatium veritate revelata, 
competens diſpoſitio procedat. Quod ſi per negli- 
3 præfinitum anni ſpatium fortaſſe claudatur, 
upervacuas ſeraſque interpellationes emenſo anno 
pla cuit non admitti. I. 2. C. de naufr. 

But the Tear ſpoken of in this Law was not for 
this Caſe ; and the fir ſi Law of this Title does not 
allot any ſhare to the Prince of the Things loſt by 
Shipwreck, | 

In England, the Time allowed for Owners of 
Goods loſt in a Shipwreck to claim them, was for- 
merly a Year and a Day; and if no Perſon appear- 
ed to claim them within that Time, they were to 
remain to the Ki or to ſuch others to whom 
the Wreck belongeth, Srar. 2 Ed. 1. c. 4. But the 
Law in this particular has been render'd more fa- 
vourable to the Owners of Goods loſt in this cala- 
mitous manner, by a ſubſequent Act of Parliament, 
12 Anne, entitled, An A for the preſerving all 
ſuch Ships, and Goods thereof, which ſhall happen 
to be forced on Shore, or firauded upon the Coaſis 
of this Kingdom, or any other of Her Majeſly"s 
Dominions. By which Act it is provided, chat if the 
faid Goods ſhall not be legally claimed within the 
= of twelye Months next enſuing by the right- 

ul Owner, then publick Sale ſhall be made thereof; 
and if periſhable Goods, forthwith to be ſold, and 
after all Charges deducted, the Reſidue of the Mo- 
nies ariſing by ſuch Sale, with a fair and juſt Ac- 
count of the whole, ſhall be tranſmitted to the 
Exchequer, there to remain for the Benefit of the 
rightful Owner when appearing, who upon Affi - 
davit or other Proof made of his or their Right 
thereto, to the Satisfaction of one of the Barons 
of the Exchequer, ſhall, upon his Order, receive 
the ſame out of the Exchequer. This Act was 
made only for three Years; but it has been ſince 
made perpetual by another Act, 4 Georgii. 


V. 


There are alſo thany other Rules re- 5. Divers 
Rules of 

the Policy 
relating te 
the Seas, 


lating to the Uſe of the Seas, the Re- 
gulations about Shipping, thoſe touch- 
ing the Rights and Functions of Maſters 
of Ships, the Puniſhment of Crimes com- 
mitted on the Sea; and all theſe Matters 
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492 
have their ſeveral Rules preſcribed by 
the Ordinances in France, which ſee. 
6. The po- The Policy concerning Sea-Ports 
licy con-, makes a part of that of the Seas; and 
">>: Proviſion has been made by the Ordi- 
nances in France, that the Sea-Ports be 
kept in good Order, and that neceſſary 


Repairs be made to keep them in the 


$008 Condition in which they ought to 


F See the Ordinance of Oct. 1508. Art. 18. 
e en 
7. The Po- The Policy of Rivers conſiſts in that 
licy con- Which relates to the Fiſhery and Navi- 
_— gation of thoſe which are, or may be 
_ ka e made navigable by ſome Pains and La- 
rage of bour. And it is of Importance to the 
making Publick that they be made navigable, 
them na-. as much as poſſible, whether the Sove- 
wgable, reign is willing to be at the Charge of 
it himſelf, or to leave it to thoſe who 
are willing to undertake it, he granting 
to ſuch Undertakers the Rights and 
Privileges which this Service may de- 
ſerveg. Ch 

g 1t is of very great Advantage to the Publick to 
render Rivers navigable ;, and there are Examples 
of Permiſſions granted to particular Perſons to un- 
dertate Works for this purpoſe, allowing them 
Rights and Privileges for their Reward. 

[The making Rivers navigable, being a Work in 
which the Property of a great many particular Sub- 
jets muſt needs be concerned, the ſame cannot be 
effectually carried on in England without the Au- 
thority of an Act of Parliament, which impowers 
the Undertakers to make Cuts, Locks, Turn-Pikes, 
or other Works proper for ſuch Navigation, in the 
Lands of other Perſons; and appoints Commiſ- 
tioners to ſettle and adjuſt the Damages to be made 
good to the Owners and Occupiers of ſuch Lands 
where any Works ſhall be made for the ſaid Navi- 
gation, And the Expence of ſuch Works is either 

* at the common Charge of the Counties which pe- 
tition to have the River made navigable, or at the 
ſole Charge of the Undertakersz who, towards the 
Reimburſement of their ſaid Expence, are allowed 
to demand and exact a certain Duty or Toll on all 
Goods, Wares, and Merchandizes, as ſhall be car- 
ried up and down the ſaid River when render'd fit 
for Navigation. See the ſeveral Acts for making 

Rivers navigable] | 


VIII. 


8. Prohi- 
bam to of Rivers, it is proper for the Govern- 


grau, any ment to prohibit and puniſh all At- 
e Ned rempts which might hinder it, or ren- 
that may der it inconvenient ; whether it be by 
te of pre. any Buildings, Fiſheries, Stakes, Flood- 
judice ro Gates, and other hindrances, or by 
Ow diverting the Water from. the Courſe of 
een the Rivers, or otherwiſe. And it is 

likewiſe forbidden to throw into the 

Rivers any Filth, Dirt, and other 

Things which might be of prejudice to 


De PUBLICK LAW. Sc. Boox I 


In order to preſerve the Navigation 


the Navigation, or cauſe other Incon- 
veniences 65. . 
Ait prætor: Ne quid in flumine publico ripave 

ejus faciat; ne quid in flumine publics, neue in ripa 
ejus immittas, quo ſtatio iterye navigio deterior 

t. * 1. ff. de —_— | 

Si flumen navigabile ſit, non oportere prætorem 
concedere — ex £0 Ben, Labeo ait. quæ 
flumen minus navigabile efficiat. Idemque eſt, & ſi 
per hoc aliud flumen fiat navigabile. J. 10. 5. 2. 
H. de aqu. & aq: 

Deterior ſtatio, itemque iter navigio fieri videtur, 
{i uſus ejus corrum patur, vel difficilior fiat, aut mi- 
nor, vel rarior, aut ſi in totum offeratur. Proinde 
ſive derivetur, aqua ut exiguior facta, minus ſit na- 
vigabilis: vel {i dilatetur, aut diffuſa, brevem aquam 
faciat, vel contra fic coanguſtetur, & rapidius flu- 
men faciat, vel ſi quid aliud fiat quod navigationem 
incommodet diicliorem faciat, yel prorſus impe- 
diat, interdicto locus erit. J. 1, S. 15. F de flum. 
Quominus ex publico flumine ducatur aqua, nihil 
impedit, niſi Imperator aut Senatus vetet; fi mo- 
do ea aqua in uſu publico non erit. Sed fi aut na- 
vigabile eſt, aut ex eo aliud nayigabile ſit 5 non per- 
mittitur id facere. J. 2. cod. 

See the Ordinances of 1415. Art. I, 33 4. and 
5May 1520. Art. 20. Oct. 9. 1570. Decem. 


1577. Jan. 1583. Art. 18. 
RIES ©. 
The ſame Uſefulneſs of the Naviga- 9. Ti 


tion of Rivers, demands the free Uſe 1 
Vers 


of their Banks; ſo that in the Breadth 3 
and Length neceſſary for the Paſſage fo fb for 
and Track of the Horſes which draw the Paſa 
the Boats, there be neither Trees plant- % 


| . Horſes 
ed, nor any other Obſtacles in the %% 


WAY 1. | the Boats, 
i Ripz publice ſunt, J. 3. f. de fluminibus. 
Prætor ait: quominus illi in flumine publica, na- 
vem ratem agere, quove minus per ripam onerare, 
exonerare liceat, vim ſieri veto. l. 1. in prin. ff. ut 


in flum. publ. 
Nemo igitur ad littus maris accedere prohibetur 


+ +++» dum tamen villis & ædificiis, & monu- 


mentis abſtineatur. l. 4. F. de divif. rer. 

Riparum uſus publicus eſt jure gentium ſicut ip- 
ſius fluminis. Itaque navem ad eas appellere, 
funes ex arboribus ibi natis religare, retia ſiccare, 
& ex mare reducere, onus aliquid in his reponere 
cuilibet liberum eſt, ſicuti per ipſum flumen navi- 


gare. I. 5. ff. de rer. diuiſ. 
See the Texts quoted on the foregoing Article, 


and the Ordinance of 1415, Art. 2. of May 1520. 
Art, 3. 
X. 


As to fiſhing in Rivers, the Govern- 8 ugh 
olicy 


ment has taken care to regulate it; ſo, flhing 
that it is not allowed to fiſh either at ;, Hues 
all Times, or with all ſorts of Nets 

and Utenſils indifterently : but che Re- 
gulations as to the Times, and manner 

of Fiſhing, are to be obſerved /. 


I See the Ordinances of 1291» of 1326. Art. 4, 
8, 9. of 1402. Art. 72, 74+ of March 15 15. Art. 90, 
91. of Auguſt 1545. Art. 9. | 


XI. 
Seeing the Uſe of Rivers belongs to 11. One 
cannot 


the Publick m, no body can make any, fle 


m Flumina publica ſunt, J. 2. F. de flum. Courſe of 
Change the Water, 


12. Th 
Policy 
Crning 
Bridges 


nor divert 
it another 
way, nor 
do any - 
ther pre- 
udice to 
the Rights 
of the © 
publick, s 
and of par- 
ticular 

Per ſons- 


Of the Policy, &c. Tit. 8; Sect. 2. 403 


Change in them that may be of preju- 
dice to the ſaid Uſe. Thus, one cannot 
do any thing to make the Current of the 
Water ſlower, or more rapid, ſhould this 
Change be any way prejudicial to the 
Publick,or to particular Perſons u. Thus, 


he who ſhould have an Eſtate divided by 
the Stream of the Water, or have ſepa- 


rate Eſtates lying on the two Banks of 
the River, could not for his on Conve- 
niency make a Bridge to join his two 
Eſtates together o. Thus altho one may 
divert the Water of a Brook, or of a 
River, to water his Meadows or other 
Grounds, or for Mills and other Uſes; 
yet every one ought to uſe this Liberty 
ſo as not to do any Prejudice either to 
the Navigation of the River, whoſe 
Waters he ſhould turn aſide, or the 
Navigation of another River which the 
ſaid Water ſhould render navigable by 
diſcharging it ſelf into it, or to any o- 
ther Publick Uſe, or to Neighbours 
who ſhould have a like Want, and an 
equal Right p. And if there were not 
Water enough for them all, or that the 
Uſe which ſome of them made of it 
were prejudicial to others, a proper 
Remedy would be applied according to 
the Occaſion, by the Officers whoſe 
buſineſs it is to redreſs ſuch Abuſes. 

n Ait prætor in flumine publico inve ripa e 
facere, * id flumen . ejus Ali rag 
quo aliter aqua fluat, quam priore æſtate fluxit 
veto. I. 1. ff. ne quid in flum. publ. 2 
Quod autem ait, aliter fluat, non ad quantita- 
tem aquæ fluentis pertinet, ſed ad modum & ad ri- 
— cut ſus aquæ referendum eſt: & generaliter 
icendum eſt, ita demum interdicto quem teneri, 
ſi mutetur aquæ curfus per hoc, quod factum eſt, 
dum vel depreſſior, vel arctior fiat aqua, ac pet 
hoc rapidior fit cum incommodo accolentium. Et 
fi quod aliud, vitii accolæ ex facto ejus qui conye- 
nitur, ſentient, interdicto locus erit. J. 1. S. 3. F. 
ne quid in flum. publ. 

Oportet enim in hujuſmodi rebus utilitatem & 

tutelam facientis ſpectari ſine injuria utique acco- 


larum. d. I. S. 7. in /. 

o Quaſitum eſt an is, qui in utraque ripa flumi» 
nis publici domus habeat, pontem privati juris 
facere poteſt? reſpondit non poſſe. l. Alt. ff. de 


fu minibus. 


12. The 
Policy con- 
cernin 
Bridges. 


See Art. 7. of Sect. 1. and the Remark there made 


on it. | 

p Pleroſque ſcio prorſus flumina avertiſſe, al- 
veoſque mutaſſe, dum prædiis ſuis conſulunt. O- 
portet enim in hujuſmodi rebus utilitatem & tutelam 
tacientis ſpectari, ſine injuria utique acc olarum. 1.1, 
S. J. in f. f. ne quid in fluminibus. 

Quominus ex publico flumine ducatur aqua, ni- 
hil impedit: niſi Imperator aut Senatus vetet fi 
modo ea aqua in uſu publico non erit. Sed ſi aut 
navigabile eſt, aut ex eo aliud navigabile fit, non 
permittitur id facere. J. 2. ff. de fluminibus. 


XII. 

The Policy in relation to Bridges on 
Rivers, and on Brooks, reſpects the 
manner of building them, and the care 

Vor. II. 


of keeping them in repair. As to the 
building of Bridges on navigable Ri- 
vers, they ought to be proportioned to 


the Conveniency of the Paſſage over 


them, by giving them à ſufficient 
Breadth, and the other Dimenſions ; 


and to the Uſe of Navigation, by the 


Width and Height of the Arches, and 
by diſpoſing them in a proper man- 
ner to receive the Stream of the Water 
that the Current may run in a direct 
Line thro the Hollow of the Arch. Thus 
we ſee Bridges whoſe Arches are either 
too ſtrait, or too low to receive Boats 
loaded full tothe Top, or which receive 
the Current of the Water on the Flank 
of the Piles g. wry 
4 Pontes fiant ubicumque oportet. I. un. . de 
via publ. | | 
Ihe Bridges ought to be proportioned to the Uſe of 
Navigation. - | 
XIII. 


As to the Reparations of Bridges, 13. Rep«- . 
Care is taken therein by the proper Of- rations of 
ficers appointed to have the Inſpe&ion Be. 


of them; and the Charges of ſuch Re- 
fl are furniſhed either out of the 

ing's Cofters for ſuch Bridges as he is 
bound to keep in repair, or by the Con- 
tributions of Perſons who may be liable 
to ſuch Repairs, either on account 
of Tolls, or other Duties laid upon 
Bridges v. 1185 

r See the Ordinaute of October 1508. Art. 18. 
2 + Orleans, Art. 107. and that o Blois, 

rh. 28 2» | 1 


XIV. 


As to the Policy concerning Ways 14. Three 
out of Towns, and other Places, it is % 
neceſſary to diſtinguiſh three different . 


ſorts of Ways. The firſt is of the 
Highways which are for the publick 
Uſe, to go from one Place to any o- 
ther ; and theſe forts of Ways termi- 
nate, either in other Ways, or at the 
Gates of the Towns, or other Places, 
or at the Sea, or at Rivers. The ſe- 
cond is of the Ways which belong in 
particular to ſome Perſons, for the U ſe 
of their Lands; and theſe terminate at 
one end in the Highways, and at the 
other end in the remoteſt of the Lands 
to which they lead . The third is of 
5 the 
s Viarum quædam publicz ſunt, quædam priva- 
tz, quæ dam vicinales. Publicas vias dicimus, quas 
Græc Bam, id eſt, regias, noſtri prætorias, 
alii conſu ares vias appellant. Privatæ ſunt quas 
agrarias quidam dicunt. Vicinales ſunt viæ quæ in 
vicis ſunt, vel quæ in vicos ducunt. 0. 2. 5. 22. fs 
ne quid in loco publ. vel itin. fiat. 
Privatæ viæ dupliciter accipi poſſunt: vel he, 
quæ ſunt in agris, quibus impoſita eſt ſervitus, ut 
ad agrum alterius ducant; vel hæ quæ ad agros du- 


cunt ; per quas omnibus permeare liceat, in quas 
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15. The 


The PUBLIC 


the Ways which are asServices between | 
Neighbours, one of which has a right 
through the Lands of che 


of Paſſage 
other t. 


exitur de via conſulari ; & ſic poſt illam excipit via, 


vel iter, vel actus ad villam . -7 o, 
que poſt conſularem excipiunt in villas, vel in 
colonias ducentes, putem etiam ipſas publicas efle, 
d. I. 5. 23. ons 


Viz vicinales, quz in agris privatorum collatis 


factæ ſunt, quarum memoria non extat, publicarum 
viarum numero ſunt: ſed inter eas, & cæteras vias 
militares hoc intereſt: quod viæ militares exitum 
ad mare, aut in urbes, aut in flumina publica, aut 


ad aliam viam militarem habent: harum autem vici- 


nalium viarum diſſimilis conditio eſt, nam pars ea - 
rum in militares vias exitum habent; pars fine 
ullo exitu intermoriuntur. l. ult. $. 1. F. de loc. & 
itin. publ. 3 , | 

£ He quz ſunt in agris quibus impoſita eſt ſer- 
vitus, ut ad agrum alterius ducant, J. 2. $. 23. . 
ne quid in loc. pub. vel itin, fiat, ; 

Ait prætor: in via publica, itinereue publico ſacere, 
immittere quid, quo ea via, idye iter deterius ſit, 
fiat, veto. I. 2. $. 20. ne quid in loc. publ. 

Deteriorem autem viam fieri, ſic accipiendum 
eſt, ſi uſus ejus ad commeandum corrumpatur, 
eſt ad eundum vel agendum, ut cum plana fuerit 
clivoſa fiat, vel ex molli aſpera, aut ior ex la- 
tiore, aut paluſtris ex ſicca, 5. 3 2. cod. ; 

Si vi publicæ exemptus commeatus fit, vel via 
coarctata, interyeniunt magiſtratus, $. 25. cd. 

Si quis cloacam in viam publicam immitteret, ex- 

que ea re minus habilis via per cloacam fiat: teneri 
eum Labeo ſcribit, immiſiſſe enim eum videri. 5. 26. 
tod. V. T. h. T. C4 &=+ 4 


The Policy relating to the Highways 


Policy con- conſiſts. in keeping them in that good 
cerning the condition they ought to be in for the 


Highways 


* Conveniency of the Publick. And this 


takes in three ſorts of Rules, thoſe re- 


| ſpeRing the Breadth and other Conve- 
niences of the Ways, ſuch as the Pave- 


ment, if neceſſary ; thoſe which forbid 


the putting or throwing out any thing 
in the Ways which may incommode the 
Paſſage; and thoſe which oblige to Re- 
parations. And this Policy regards the 


Officers appointed to take care of the 


Highways, and whod irect the Expences 
thereof, which are to be furniſhed ei- 
ther out of the King's Coffers, or by 
particular Perſons, who upon the ac- 
count of Tolls, or other Duties, are 
obliged to be at this Charge 2. And 
as to the other Ways which ſerve for 
the Uſe of particular Perſons, every 
one of the Parties concerned contributes 
to their Repair according to their Right 
and Intereſt, or according to their Ti- 
tles and Poſſeſſions x. | 

1 See the Ordinance of Orleans, Art. 107. and 
that of Blois, Art. 282, 35 5. 

x The Reparations of the Ways for Services are 
properly incumbent on him who has the Right of 
Service, In omnibus ſervitutibus refectio ad eum 


pertinet qui ſibi ſervitutem aſſerit, non ad eum cu- 
jus res ſervit. J. 6. §. 2. F. ſi ſerv. vindic. 


And as for the other Ways whereof the Uſe is in 
common to ſome particular Perſons, every one is ob-. 
liged to pay his proportion according 10 the Rule 
ex in this Article. 

The Policy concerning the Streets, 26, The 
the Market-Places, and other Places tur 28 
which are for the publick Uſe, conſiſts Sant. 4 
in putting and maintaining them in the tber pub- 
yan Condition they ought to be in, lick Places, 
or rendring the Uſe of them free and 
commodious. Thus for the Streets and 
Market-Places, it is neceſſary to keep 
the Pavement in good Order, to take 
care that nothing obſtruct the Paſſage, 
or render it inconvenient, to hinder the 
throwing out or expoſing in them any 
Filth or other things that may be a 
Nuſance to the Paſſengers ; that care 
be taken to keep them clean; and that 
the Magiſtrates, or other Perſons ap- 
pointed to take care of the Streets, be 
diligent in ſeeing all theſe Regulations 
put in execution, making the Inhabi- 
tants contribute towards it, according 
to the Share that every one ought to 
bear of this Expence j. 

y AEdiles ſtudeant ut, 2 ſecundum civitates 
ſunt viz, adæquentur: eflutiones non noceant 
domibus: & pontes fiant ubicumque oportet. J. 
un. ff. de via publ. c ſi quid in ea fact. efſe dic. 

Co t autem vias publicas unuſquiſque ſecun- 
dum propriam domum &, aquæ ductus purget, qui 
ſub dio ſunt, id eſt cœlo libero: & conſtruat ita, ut 
non prohibeatur vehiculum tranſire. d. I. 5. 3. 

Curent autem, ut nullus effodiat vias, neque ſub- 
ruat, neque conſtruat in viis aliquid— diles 
autem mulctent ſecundum legem: & quod factum 
eſt diſſolvant. G. 2. cod. 

Quicunque autem mercede habitant, ſi non con- 
ſtruat dominus, ipſi conſtruentes, computent diſ- 
pendium in mercedem. 5. 3. in f. cod. 

Studeant autem, ut ante officinas nihil projectum 
ſit, vel propoſium ; præterquam fi fullo yeſti- 
menta ficcet, aut faber curus excerius ponat. Po- 
nant autem & hi, ut non prohibeant vehiculum ire. 


d. J. S.4. 

Sive ædium vitio, ſive operis, quod vel in ædibus, 
vel in loco urbano, aut ruſtico, privato, publicove 
fiat, damni aliquid futurum ſit: curat prætor, ut ti- 
menti damnum caveatur. J. 19. S. 1. ff. de dam. infet?. 

Non permittant autem rixari in viis, neque ſter- 
cora projicere, neque mortiſſina, neque pelles jacete. 
J. un. H. ult. F. de via dubl. 

See the Ordinance of 1567. for the general Policy, 


Tit, 17. Art. 1, &c. 
| XVII. 


The Reparations neceſlary for publick 17. Nh. 
Places are made, either at the Charge of apts Ft 
the Publick, or of thoſe who ought to ple. 
contribute to them, according ro the 
Quality of the Places, and the Uſages 
and Regulations: and as to the particu- 
lar Perſons intereſted in the uſe of the 
Places to be repaired, none of them is ex- 
empted from contributing towards it; 
but tis the common Charge of them all z. 


z Abſit ut nos inſtructiones viæ publicæ, & pon- 
| | tium 


19. 
Build 
made 
a pub 
Place. 


20. The 
Policy re. 
lating to 
Fereſts, 


8. Pe- 
rates of Publick Places, are reprefled by Fines 
Ireſpaſes and other Puniſhments, according to 


again t 
Policy con- 


c:rning 
publick 
Places. 


19. A 


Building 
made in 


2 publick 


place. 


20. The 
Policy re- 
lating fo 


Fereſts, 


tium ſtratarumque opera, titulis majorum princi- 
dedicata, inter ſordida munera numeremus. Igi- 

tur ad inſtructiones reparationeſque itinerum pon- 

tiumque nullum genus 1 nulliuſque 1 — 

tatis ac venerationis meritis ceſſare oportet. 

mus etiam divinas tam laudabili titulo libenter ad- 

ſcribimus. J. 4. C. de privil. dom. aug. 

Per Bitbyniam cæteraſque provincias pages 
in, reparatione publici aggeris, & ceteris hujuſmodi 
muneribus pro jugerum numero vel capitum quz 
poſſidere noſcuntur dare cogantur, I. 2. C. de im- 
mun. nem. conced. 

Emphyteuticarii poſſeſſores 
noſtræ beneficio ad extraordinaria minime devo- 
cantur munera ; ſicut czteri provinciales, obſequium 
ſuum itineribus muniendis impendant, Nulla enim 
ratione debent ab hoc quod in commune omnibus 
profuturum eſt, ſejungi. J. 1. C. de collar, fund. 

Ar. 
: V. I. 1. S. 3+ ff: de via publ. ex ſi quid, quoted 
on the preceding Article. 


XVIII. | 
The Treſpaſſes againſt the Policy of 


the Quality of the Facts, and the Cir- 
cumſtances. And if any particular Per- 
ſons ſhould ſuffer Damage by the ſaid 
Treſpaſſes, care would be taken to in- 
demnify them, by condemning the Per- 
ſons who had cauſed the Damage to 


make Satisfaction for it a. 


4 See the Ordinance quoted on Art. 16. 
. I. 1. 5. 2. . de via publ. & ſi quid, cited on 


Art. 16. 
XIX. 


If it ſnould happen that ſome Build- 


ing were made in a publick Place, it 


might either be demoliſhed, if it ſhould 


prove any way hurtful or inconvenient, 
or be ſuffered to ſtand upon condition 
of its paying a Rent, or making ſome 
other Amends to the Publick, if found 


to be more 2 5 „ png to let it re- 
main, either becauſe it would be an 


Ornament to a Market- Place or other 
publick Place, or becauſe of the Rent 


it would yield, or other Advantage that 


might be made of it b. 45 

b Si quis, nemine prohibente, in publico ædifi- 
caverit; non eſſe eum cogendum tollere, ne ruinis 
urbs deformetur. Et quia prohibitorium eſt inter- 
dictum, non reſtitutorium, Si tamen obſtet id 
adificium publico uſui ; utique is qui operibus pub- 
licis procurat debebit id deponere. Aut fi non 
obſtet, ſolarium ei imponere. Vectigal enim hoc 


| ſic appellatur, (ſolarium) ex eo quod pro ſolo 


pendatur. l. 2. f. 17+ F. de 2 in loco publ. 
Sicut is, qui nullo prohibente in loco publico 
ædificaverat, cogendus non eſt demolire, ne ruinis 
urbs deformetur: ita qui adverſus edictum præto- 
ris ædificaverit, tollere ædificium debet. Alioquin 
inane & luſorium prætoris imperium erit. J. 7. 
. eod. f 
a Si quid in via publica fiat, quia in alieno fit, ſatis 
dandum eſt, l. 15. $. 6. ff. de dam. inſect. : 


XX. 
Seeing the Publick has a great Inte- 
reſt in the Preſervation of the Foreſts, 


i manſuetudinis 


A of the P olicy, Oc 0 | Tit. 8. | Sect, 2. 6g 


from whence the Wood neceſſary for Few- 


el is taken, as alſo” Timber for build- 


ing of Houſes, Ships, publick Edifices, 
Churches, Palaces, Bridges, and all o- 
ther Works for warlike Engines, Car- 
riages for the Artillery, Waggons for 
Proviſions and Ammunition, and for 
other Uſes ; the Ordinances in France 
have provided by ſeveral Regulations, 
for the preſeryation of Foreſts, and not 
only of thoſe belonging to the King, 
but likewiſe of hols bellinging to Com- 
munities, and eſpecially thoſe appertain- 
ing to Churches, and even * ſuch as 
belong to private Perſons c. 


c See the Ordinance of Jan. 1518. Art, 30. and 
the other Articles of the ſame Ordinance on the 
ſame Subject. | 

{In England we have many Acts of Parliament 
providing for the better Regulation of Foreſts, and 
the Increaſe and Preſervation of the Timber growi 
therein. See Charta de Foreſta, 9 Hen. III. an 
other ſubſequent Statutes to that purpoſe, as alſo the 
At g & 10 Gul, III. cap. 36. emituled, An AF 
for the Increaſe and Preſervation of Timber in the 
New Foreſt in the County of Southampton. ] 


XXI. 
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The Publick Intereſt, as to what re- 21. The 


lates to Hunting and Fowling, has made 
it neceſſary to eſtabliſh Rules for pre- 
venting the Inconveniences happening 


from the bad uſe that may be made of 


it, either by Quarrels that would hap- 
n, if all Perſons were allowed to hunt 


in all Places indifferently; or by the 


Prejudice the Game would receive, if 
a Liberty were granted to hunt in all 
Manners, in all Seaſons; or by the 
Danger of encouraging Idleneſs too 
much in thoſe whoſe Profeſſion requires 
they ſhould ſpend their time in other 
Exerciſes. The Ordinances contain 


many Regulations touching all theſe 
Matters d. 


d See the Ordinance of Aug. 6. 1533. and the 
other Ordinances touching this Matter. 

Our Uſage in this Matter is very different from 
that of the Roman Law, which allowed to all ſorts 
of Perſons indiſferently the Liberty of Hunting and 
Fiſhing, as has been remarked in the Preamble to 
this Section. 

[ There are many Laws and Statutes in force in 
England for the better Preſervation of the Game of 
the Kingdom. By Stat. 22 e& 23 Car. II. c. 25. all 
Perſons not having Lands, or ſome other Eſtate of 
Inheritance in their own, or in their Wives Right, 
of 100 l. per Annum, or for Life, or Leaſe for 
ninety nine Years of 150 l. per Annum, other than 
the Son and Heir of an Eſquire, or other Perſons 
of higher Degree, and Owners and Keepers of 
Foreſts, Parks, Chaſes, or Warrens, ſtocked with 
Deer or Conies, in reſpect of the ſaid Foreſts, are 
declared to be Perſons not allowed to keep any Guns, 
Bows, Grey-Hounds, Setting-Dogs, exc. Several 
other Acts have been ſince made to explain and 
amend the Laws relating to the Preſeryation of the 
Game, and for enforcing the due Execution thereof. 
See the Statutes 59 Arne, cap. 14. g9 Anna, 39 
Georgii, ] | 
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ꝑK LAW, Sd. Book. 


. Duties which his Condition requires of 
him towards the Publick. Thus we 


give the Name of Order of Perſons to 


the different Conditions and Profeſſions, 


2 which by placing every one in their pro- 


_  'who compoſe a State. 
228 8 God in his great Wiſdom has 
thought fit to render Mankind 


der to engage them to the mutual Du- 


ties require L. 04 

aw, which is the Foundation of their 
Society, as has been explained in its 
Place a ; ſo he has multiplied and di- 
verſified their Wants, and made an in- 
finite number of things neceſſary to 
them, which they cannot have the uſe 


of without the, aſſiſtance of a great 


many Arts and Commerce, which re- 
aire different Profeſſions ; the Ties and 
Relatichil of which to one another, and 
the Relation which all of them toge- 
ther Have to the common Good of the 
Society of eee unite them a- 
mong themſelves. 
made neceſſary in this Society an Or- 


der of Temporal Government, and 
every thing which reſpects the Exerciſe | 
of Religion; which Ns po likewife 

d Sciences, and 
renders other different forts of Condi- 


the uſe of divers Arts a 


tions and Profeſſions 'neceflary. And 
out of all theſe together he has com- 


Feed Body, which hi irs ſeveral 


embers for ſeveral Uſes b. | 

It is theſe ſeveral ſorts of Conditions 
atid Profeſſions, which being joined to- 
gether compoſe the general Order of 
the Society of Men in a State ; and it 
is by the Exerciſe of their Functions 
that it is to ſubſiſt, in the ſame manner 
as in the natural Body, the Union of the 
Members forms the Symmetry thereof, 
and the Exerciſe of their Functions 

ives it Life. And as in the Natural 
Body each Member hath its Situation 
proportioned. to the Uſe of its Func- 
tions; ſo each Perſon hath its Situation 
and Order in the Society of Men, ac- 
cording to the uſe of the Functions and 

a See chap. 2. of the Treatiſe of Laws, numb. 2. 

b For the Body is not one Member, but many. 


1 Cor. 12. 14. 

But now hath God ſet the Members every one 
of them in the Body, as it hath pleaſed him, And 
if they were ail one Member, here were the Bo- 
dy ? But now are they many Members, yet bur 
one Body, I Cor. 12. 18, 19, 20. 

Every one according to his Service, and accord- 
ing to his Burden. Numb. 4. 49. 


} 


ö 


neceſſary to one another, in or- 


of them by the ſecond 


nd he has alſo 


r Station, and giving to them all their 
k, compoſe the general Order. 
As the Uſes of the Conditions and 


Profeſſions of the Members of a Socie- 


ty are different, in the ſame manner as 
thoſe of the Members of the Body, fo 


they haye alſo different Characters 


which. diſtinguiſh them, and which it 


is neceſſary to conſider in every one. 


Such are thoſe of Uſefulneſs, of Ne- 
ceſſity, of Authority, and others pro- 


portioned to the ſaid Uſes, which con- 


fiſt in the Functions proper to every one, 
ſuch as thoſe of the Adminiſtration of 
Juſtice, of Service in the War, of Trade, 
of ſeveral ſorts of Arts, and others. 
And it is by theſe different Charac- 
ters, and by this Variety of Functions, 
that we diſtinguiſh the ſeveral kinds of 
Conditions and Profeſſions, and the 
Ranks of Perſons; which ſhall be the 
ſubject Matter of the three Sections of 
this Title. The firſt ſhall be of the 


ſeveral Natures of Conditions and Pro- 


feſſions, and of the Characters pecu- 
liar to every ne. The ſecond of their 
different Uſes, which make different 
kinds of them. And the third of Rank 
and Precedency, whether it be be- 
tween Perſons of a different Condition, 
or of the ſame. But theſe three Sections 
ſhall contain only the Rules which re- 
ſpect preciſely and in general the Na- 
ture, the Characters, and the Uſes of 
the ſeveral kinds of Conditions and Pro- 
feſſions, in order to diſtinguiſh them; 
and the Principles of Rank and Prece- 
dency alſo in general; without entrin 
into the detail of the Functions d. 
Duties of each Condition and Profeſſion, 
or of the particular Combinations which 
diſtinguiſh the Ranks and Precedencies 
among Perſons. For as to the ſaid Ranks 
and Precedencies, it is ſufficient to e- 
ſtabliſh the Principles which regulate 
them all, without entring into a uſeleſs 
and cumberſome detail of the Particu- 
lars, of which there are Colle&ions 
enough. And as to what reſpects the 
detail of the Rules peculiar to each 
Condition and Profeſſion, their Func- 
tions and their Duties, we ſhall explain 
them under the following Titles, unleſs 
it be ſuch as were to have their Rank in 
other Places. Thus the Rules which 
relate to the Prince, to his Counſellors, 
to thoſe who ſerve in the War, to thoſe 
employed 


a * & - 
6d LO * 

8 

| * 


explained in Tit. 2,3, 4, 5, Thus the 
Rules of Officers in general, and par- 
ticularly of the Officers of Juſtice, and 
other Perſons who are any ways em- 
loyed in the Adminiſtration of Juſtice 

ve their natural Order in the ſecon 
Book; and one may eaſily ſee by the bare 
reading of the Table of the Titles, the 
Place of the Rules of the Functions 
and Duties of all the kinds of Condi- 
tions and Profefions 

If any one ſhould be ſurprized, that, 
in order to diſtinguiſh the Conditions 
and Profeſſions of Men, we have not 
in this Title made uſe of the common 
Diſt inction of all the Conditions into 
three Orders, which are uſually called 
the Three Eſtates, the Clergy, the Nobi- 
lity, and the Commons; he is deſired to 
conſider that this Diſtinction is not of 
uſe for the Deſign of this Book: For 
on one hand, one is obliged to give in 
it more diſtinct Ideas of the Differences 
of Conditions, than what is given by 
this general Diſtinction of the three 
Eſtates; and on the other hand, if we 
had followed that Diſtinction, we could 
not have avoided the confounding among 
the Commons, which make the third Eſ- 
tate, the firſt Magiſtrates of the King- 
dom, many of the Privy Counſellors, 
and other Perſons who ought to have a 
diſtinguiſhed Rank. So that without 
pretending to do any prejudice to the 
Uſe which this Diſtinction may have, 
we have thought . under other 
Views to diſtinguiſh the Conditions of 
Men in another manner. 


„ Bit. it. 


ST. 


Of the ſeveral Natures of Conditions 
and Profeſſions, and of the Charac- 
ters peculiar to every one of them. 


The CONTENTS. 
1. The Foundation of the Diſtinftions of 


. Conditions. 

2. Two ſorts of Qualities, which it is ne- 
ceſſary to diſtinguiſh in each Perſon. 

3. Difference between theſe two ſorts of Qua- 
lities. 

4. Remark on the foregoing Article. 

5. Difference between the State of Perſons, 

and their Condition or Profeſſzon. 

6. We mnſt diſtinguiſh the Condition from 
the Profeſſzon. Fs | 

7. Definition of Profeſſion. 

8. Definition of Condition. 

9. Conditions and Profeſſions have divers 


of the ſeveral Orders, 


"employed about the Revenue, have been 


8 7 | 

Sc. Tit: 9. Sect. 1. 
Characters, which it is neceſſary to diſ- 

tinguiſb. RS 

10. What are thoſe Charaflers. 

bs Definition of the Honour of a Profeſ- 

on. | 

12. Definition of Dignity. 

13. Definition of Authority. 

14+ Definition of Neceſſity. 

15. Definition of Uſefulneſs. | 

16. The Character of Uſefulneſs is common 
to all Profeſſions; but it is nevertheleſs 
diſtinguiſhed. 1 

17. Divers Cauſes of theſe Characters. 

18. Difference between the Characters of 
Honour and Dignity, and that of Au- 

thority. | 

19. Three Cauſes of the Honour and Dig- 
nity of Conditions and Profeſſions. 

20. Birth is the firſt Cauſe of Honour and 
Dignity. | 

21. Second Cauſe, Officers. 

22. Third Cauſe, the Will of the Prince. 

23+ Other Cauſes of Honour without Dig- 
nity. | 

24. Divers Combinations of all theſe Cha- 
rafters of Conditions and Profeſſions. 

25. Two Characters proper to Arts: Oue, 
of thoſe that are called Liberal. The 
other, of thoſe which are termed Me- 

chanick. 

26. Three ſorts of Arts. 

27. Divers Names of theſe three ſorts of 
Arts. 

J. 


LL the manners of diſtinguiſhing 1. . 
the different Conditions and Pro- Funda. 
feſſions of Men, have their Foundation 1 00 
in ſome Qualities, which the Laws ions of 
conlider in Perſons, with reſpect to the Conditions. 
Order of Society, and which give to 
every one his Rank in the Society; as 
will appear by the Articles which fol- 
low a. | 
a The Conditions and Profeſſions diſtinguiſh the 
Perſons in the Order of the Society according to the 
relation they have to the ſaid Order, in the ſame 
manner as the Members are diſtinguiſhed in the Bo- 


497 


dy, according to the relation they have to the Order 


and Uſe of the Body. 


We muſt diſtinguiſh in each Perſon , +, 
two ſorts of Qualities, which regard fort, of 
the Uſe of Human Society. One is, of Qwalirier, 
thoſe which make up the State of Per- 0% 14 
ſons ; ſuch are the Qualities of a Head 2 
of a Family, of a Son living under the giſh in 
Paternal Authority, of an Adult, of a each Per- 
Perſon under the Age of Puberty, and Jen. 
other the like Qualities, which have 
been explained in the Title of Perſons 


in the Book of the Civil Lau in its Na- 


tural Order. And the other ſort is, of 


the Qualities which determine each ber: 
| on 
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ticle. 


3. Diffe- 


rence be- 


rweentheſe : 
ewe forts which make the State of Perſons, are 


of Quali all of them ſuch, as has been obſerved 
ties. 


ſon to ſome certain kind of Life and 
Occupation, which ſets him either 


above or below others in the Order of 


the Society, according to the Diffe- 
rences of thoſe 8 from the ve- 
ry firſt of Prince, Duke and Peer, Count, 
Marquis, Officers of the Crown, and 
others, even to the meaneſt of Handi- 
craſtſmen, Labourers, and others of 
the meaneſt of the People 5. 
b See the following Article. 


III. | 


There is this Difference between 
theſe two ſorts of Qualitics, That thoſe 


in the Title of Perſons, that each of 
them hath its Oppoſite which 1s con- 
trary to it. So that every Perſon has 
neceſſarily one of the two oppoſite 
Qualities independently of their Con- 
dition; and, for example, there 1s no 
body, of what Condition or Profeſſion 
ſoever, who is not either Head of a 
Family, or a Son under the Paternal 
Authority, Adult, or under the Age of 
Puberty, and the ſame of others. But 
the Qualities which determine Perſons 
to a certain kind of Life, and which 
make the Conditions and Profeſſions of 
Men, have not a like Oppoſition to 
one another : And there is no neceflity 
of being, for inſtance, either an Offi- 
cer, or a Merchant, or a Husband- 
man; for one may have none of theſe 
Qualities, and be eicher a common Sol- 
dier or a Tradeſman, or of ſome other 
Condition or Profeſſion c. 
c See the two following Articles, 


IV. 


4. Remark It follows from this Difference be- 
on the fore- tween theſe two ſorts of Qualities, 
gomg Ar- that it is not from thoſe which make the 


State of Perſons, that we are to draw 
the Diſt indtions of Conditions and Pro- 
feſſions; ſeeing they are ſuch, that one 
of the oppoſite Qualities may agree to 
Perſons of all Conditions and Profeſ- 
ſions. For tho there be ſome of thoſe 
Qualities which make the State of Per- 
ſons, that make alſo the Condition of 
ſome, ſuch as the Qualities of Clergy- 
man and of Gentleman ; yet the oppo- 
fite Qualities of Layman to that o an 
Eccleſiaſtick, and of Yeoman to that of 
Gentleman, do not regulate the Condi- 
tion of thoſe who are neither Clergy- 
men nor Gentlemen. Thus, it is by ano- 
ther Character of the Qualities of Clergy- 
man and of Gentleman, that they make 
the Condition of the Perſon different 
from the Character which regulates the 
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State of Perſons. Which proceeds from 
this, That theſe Qualities do not only 
reſpe&t the Condition of Perſons ac- 
cording to the nature of this Character, 
which conſiſts in the Capacity or Inca- 
pacity of Engagements and Succeſſions, 
as has been explained in the Preamble 
of the Title of Perſons; but do more- 
over determine Perſons to ſome kind of 
Life, which does not agree to the op- 
poſite Qualities of Layman and Yeo- 
man, which determine one to no kind 
of Profeſſion, nor to any Conditibn d. 


a Altho the Qualities of Clergyman and of Gen- 
tleman which conſtitute the State of Perfons, make 
alſo their Condition, yet the Rule explamed in this 
Article makes no Exception to that which has been 
explained in the preceding Article; which reſults 
from the Reaſon explained in this 4th Article. 


V 


It follows from the preceding Arti- 5- Dife- 
cles, that it is neceſſary to diſtinguiſh % be, 
the Condition and Profeſſion from that — 
which is called in the Language of the perſons, 
For the and their 


as has been Condition 
or Profeſ- 


ſion. 


Laws the State of Perſons. 
State of Perſons conſiſts, 
ſaid in the foregoing Article, in thoſe 
Qualities which make the Capacity or 
Incapacity of Engagements and Succeſ- 
ſions; and the Conditions and Profeſ- 
ſions reſpe& the kind of Life of every 
Perſon. And we muſt alſo diſtinguiſh 
the Profeſſion from the Condition of 
Men; for there is a Difference between 
the one and the other, which it is ne- 
ceſſary to conſider, and which ſhall be 
n in the Articles which fol- 
owe. 


e See the Preamble of the Title of Perſons, and 
the two Articles preceding this. 


VI. 


Altho theſe two Words Condition and 6. We muſt 


Profeſſion, ſeem to be often ſynonymous, —_—_— 


45 
of an Officer, of an Advocate, of a ap var] 


Merchant, of a Tradeſman, of a Huſ- jor. 


and that, for inſtance, the Conditions 


bandman, make alſo their Profeſſions ; 
yet there are other Qualities, which 


without marking their Profeſſions, do 


nevertheleſs make the Condition of the 
Perſons. Thus, the Quality of a Gen- 
tleman who does not make profeſſion of 
Arms, and that of a bare Citizen who 
hves without any Imployment, are Qua- 
lities, which without marking the Pro- 
feſſion, diſtinguiſh the Condition of the 
Perſon : So that it is neceſſary to diſ- 
tinguiſh the nature of Profeſſion, from 
that of Condition, according to their 
Definitions, which ſhall be explained 
in the two Articles which follow. 


N VII. 


feſſon. 


8. Defini- 
on of 
Condition. 


Of the ſeveral Orders, &c. Tit, g, Sect. 1. 


VII. 


. Defini- By Profeſſion is meant, a certain Im- 
ron of Pro- ployment which engages one in ſome 


Labour of Mind or of Body, . and to 
Functions annexed to the ſaid Imploy- 
ment ; ſuch as the Profeſſions of divers 


| forts of Officers, of Advocates, of 


Merchants, Tradeſmen, and others; 
ſome one of which every Perſon em- 
braces voluntarily, according to his 
Eſtate, his Talents, and his Inclina- 
tions, and almoſt conſtantly with a 
view to ſpend his Life in that Pro- 
feſſion: Which makes a Diſt inction 
between Profeſſions and certain Of- 
fices, which tho they oblige to cer- 
tain Functions and Imployments, are 
not however reckoned in the Num- 
ber of Profeſſions, becauſe People 
may be engaged in them againſt their 
Will, and becauſe they laſt only a 
certain Time; ſuch are the Offices of 
Sheriffs, Conſuls, Aſſeſſors, and Col- 
lectors of Taxes, and others, called 
Municipal Offices; of which notice 
ſhall be taken in the 16th Title. And 
as theſe Offices are not conſidered as 
Profeſſions, ſo they do not regulate the 
Conditions of — for Perſons of 
Conditions altogether different are cal- 
led to the ſaid Offices g. 


g It is neceſſary to obſerve theſe Characters 
Profeſſions, and that People engage in them l. 


lmgly, and for what Time they pleaſe. 
VIII. 

By Condition is underſtood the Si- 
tuation of every one in ſome one of the 
different Orders of Perſons, which com- 
poſe the general Order of the Society, 
and allot to each Perſon therein a diſ- 
tinct ſeparate Rank, which places ſome 
above or below the others, whether it 
be that they exerciſe ſome Imployment 
or Profeſſion, or that they have none at 
all. Thus, in the Order of the Clergy, 
there are many of them who have on- 
ly the bare Engagement in the Eccle- 
Gaſtical State, without having therein 
either Charge or Imployment. Thus, 
among the Laity, thoſe who are called 
bare Citizens, have their Condition re- 
gulated by this Quality, altho they are 
without Imployment or Profeſſion 5. 
And there are many other Conditions 
of a higher degree, which diſtinguiſh 
Perſons by Qualities, which without 
being joined to any Imployment, and 


without the Character of Profeſſions, 


do nevertheleſs mark the Condition. 


h bee as to t heſe different Orders of Perſons the 
24 Section. 


Vol. II. 


Since it is by the Differences of the 
Conditions and Profeſſions, that we are 
to diſtinguiſh the Perſons; it is there - 
fore neceſſary to diſtinguiſh in the ſe- 
veral kinds of Conditions and Profeſ- 
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9. Condi- 
tions and 
Prafeſſion: 
haue di- 

vers Cha- 


- 


rafters, 


ſions, certain Characters which belong which ir 


differently to the one and to the other, 
and which by diverſifying them are the 
Foundations on which depend the Ranks 
of Perſons. We ſhall explain theſe 
r= pag in the Articles which 

OW 7. | 

i There is no Condition or Proſeſſon but 
2 one of theſe Charactert, — — 


| * 

The different CharaRers, which it is 
neceſſary to conſider in the ſeveral kinds 
of Conditions and Profeſſions, are Ho- 
nour, Dignity, Authority, Neceſlity, 
and Uſefulneſs, For every Profeſſion 
that hath not ſome one of theſe Cha- 
racers, is becauſe of that Want un- 
lawful; and it is a part of the good 
Order of a Government to prohibit 
and aboliſh the Uſe of ſuch Profeſſion, 
as well as that of thoſe Profeſſions 
which tend to Corruption of Manners, 
and which the Church condemns and 
prohibits /. 100 a 

Good Policy, no more than Religion, cannot 
ſuffer a Profeſſion which dass not carry along with 
it ſome Advantage, ; 


Wo to them that deviſe Iniquity. Miceh 2. 1. 


XI. 

The Honour of a Profeſſion or Con- 
dition, is the great Conſideration that 
it makes thoſe who exerciſe it to be 
held in by the Publick. Thus, the Pro- 
teſſion of an Advocate, and that of a 
Phyſician, imply an Honour, but with- 
out Dignity or Authority . And even 
in the — of Trade and Handi- 
craft, as there are ſome of them that 
are more creditable than others, we 
may conſider in them a kind of Honour 
that diſtinguiſhes them, and places 
pore of them in @ Rank above the 
Others. 


licis ac privatis lapſa exigunt, fatigata reparant, non 
minus provident humano generi, quam ſi i 


illi ſtudiorum curam Et ides his ex- 
36 u cc; pA 


is neceſſa- 
ry bo diſ- 


ringuiſh, 


10. What 
are thoſe 
Charac+ 
vers. 


11. Def- 
nition of 
the Honour 
of 4 Pro- 


feſſion. 
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410 The PUBLICK LAW, Oc. Book. 


12. Defi- | 


5 tra ordinem jus dici debet. l. 1. S. 1. . de var. & 


- r. . „„ 
Dignity adds to bare Honour, and 


nition of to the Conſideration or Eſteem that it 


may 
- likewiſe Reſpect. 


ive, an Elevation which procures 
15 Thus, | the Condi- 


tion of a Magiſtrate gives him, be- 


13. Defi- 


nition of 
Authort 


by. 


_ 


ſicles Honour, the Dignity of his Mi- 


niſtry, which ought to be reſpected. 

there are many other Condit ions, 
which without being annexed to Offi- 
ces, give a ns, Sroater or. leſs, 
according to their Differences. Thus, 
the Princes of the Blood, the Knights 


of the King's Orders, Dukes, and thoſe 
who have the Titles of Counts and Mar- 


quiſſes, have both Honour and Dignity 


oportionable to the Rank which the 
FidC Qualities may give them . 
* There is —— _ bare _ 
* ö obiges Pee 0 
es 2 3 only — — 
Conſideration, owl 
3ow thy Head to a great Man, Eccluſ. 4. 7. 
Authority is a Right to exerciſe 
ſome publick Function, with a power 
to enjoin Obedience to thoſe over 
whom their Authority reaches. S0 
that every Authority implies an Ho- 
nour and Dignity proportionable to the 
Miniſtry'to which it is annexed. Thus, 
the Offices of the Crown, the Gover- 
nors of Provinces, the Mareſchals of 
France, the Officers of War, and thoſe 
belonging to the Adminiſtration of Juſ- 
rice, ' of the Civil Policy, and of the 
Revenue, and others who have ſome 
Fn ſuch as Officials, the 
ayors and Sheriffs of Towns, the 
Judges of the Merchants, and all thoſe 
who exerciſe publick Functions, which 
ſabje& other Perſons unto them; ſuch 
as thoſe 'who have ſome Superiority 


in Chapters, in Univerſities, in Col- 


leges, in Hoſpitals, and who have all 
of them' an Authority proportionable 
to their Miniſtries. And every one 
owes to theſe ſeveral forts of Power 
and Authority, the Obedience that is 
neceflary for obtaining the End for 
which the ſaid Powers and Authorities 
have been ordained 0. 

Pu them in mind to be ſubject to Principali- 


ties and Powers, Tit. 3. 1. 


Submit your ſelves to every Ordinance of Man, 
for the Lord's ſake, whether is be to the King as 
ſupreme, or unto Governors, as unto them that 
are ſent by him, for the Puniſhment of Evil-doers, 
and for the Praiſe of them that do well, 1 Pet. 2. 


13, 14. 


See Rom. 13. 8, 6, 7. 
_ The Lord hath anointed thee to be Captain over 
his Inheritance. 1 Sam. 10, 1. 


1 


See ye him whom the Lord hath choſen, that 
there is none like 
1 Sam, 10. 24. 
Ws" XIV. 

The Neceſſity of Profeſſions may be 
underſtood two ways: One of the Pro- 
feſſions without which it is impoſſible 
to live; ſuch as Husbandry, and the 
Arts neceſſary to it, as alſo the other 
Arts which ſerve for Nouriſhment, for 
the Cure of Diſeaſes, for Lodging, and 
for Clothing ; and the Profeffions, with- 
out which the Government would be in 
Diſorder, ſuch as that of Arms, of the 
Adminiſtration of Juſtice, of the col- 
lecting and managing the publick Re- 
venue, and others. And the other way 
of underſtanding the Neceſſity of Pro- 
feſſions, is of thoſe which not being of 
an equal Neceſſity with the former, 
are nevertheleſs neceſſary to many pro- 
fitable and convenient Uſes. Thus, 
the Art of Printing is not of this firſt 
kind of Neceſſity, dar it is neceſſary in 
the ſecond Senſe, for an infinite num- 
ber of very important Uſes, altho 
they be not of this abſolute Neceſſity. 
Thus, Painting and Imbroidery are ne- 
ceſſary for Ornaments, which are uſe- 
ful in Churches and other Places. And 
it is of the firſt of theſe two ſorts of 
Neceſſity, that we are to. underſtand 
what is ſaid here of the Neceſſity of 
Profeſſions, to diſtinguiſh thoſe of this 
Character from thoſe which, altho 77 
be very uſeful, yet are not of this fir 
kind of Neceſſity p. 


p The word Neceſſity is underſtood with reſpæct 
to the Uſe for which a Thing may be nereſſary, whe- 
ther the ſaid Thing be of it ſelf neceſſary or not. 

XV. 

The Uſefulneſs of Profeſſions, is the 
good Uſe that may be made of them for 
the Publick, whether they be uſeful only 
without implying an abſolute Neceſlity, 
or that they be even of the firſt ſort 
of Neceſſity, Thus, we may diſtinguiſh 
two kinds of Uſefulneſs of Profeſſions. 
The firſt is of thoſe which, not being 
neceſſary in the firſt of the two Senſes 
explained 1n the preceding Article, are 
neceflary in the ſecond Senſe, being 
uſeful for many lawful and convenient 
Purpoſes; ſuch as the Profeſſions of Geld- 
ſmiths, Jewellers, Ingravers, and others. 
And the ſecond is, of thoſe which are of 
the firſt ſort of Neceſſiſity . 

q It is in this manner that the Diſtinction may 
be made between Neceſſuy and Uſefulneſs. 


XVI. | 


Altho this Character of the Uſeful- 
neſs of Profeſſions be common to them 
all, whereas thoſe of Honour, Digni- 

ty, 


him among all the People. 


14. Deß. 
nit ion of 
Neceſſity. 


15. Deß 


nition of 
Uſefulneſs: 


1 


. 


16. The 
Charatter 
of Uſeful- 
neſs is com · 
mon 10 4 


profeſſuns, ty, Authority, Neceſſity are not ſo; 
but is = yet nevertheleſs it has, as all the others, 
Tabel. this Effect, which has been remarked-in 
= the Preamble of this Title, to diſtinguiſh 
Conditions and Proſeſſions; not by the 
preciſe Idea of the Uſefulneſs common 
to all Profeſſions, but by the different 
ſorts and degrees of Uſefulneſs, grea- 
ter or lefler in ſome than in others. 
Thus — pow ay of the Art of —＋ 
ing, being much greater than that 
many other Arth. this Difference of 
the Uſefulneſs diſtinguiſhes the Profeſ- 
ſions 1. f role 5 
r This Diſtinftion is an Efect of the divers 
Degrees of Uſefulneſs, . 2 
XVII. 
We muſt obſerve as to theſe Charac- 
ters of Conditions and Profeſſions, that 
they have their ſeveral Cauſes, accord- 
ing as they have relation, either to the 
Nature of Man, or to the Order of 
Society. For ſome of them have an 
eſſential relation to the very Nature of 
Man, others have relation to the Order 
of the Society of Mankind, and to Go- 
vernment which maintains the ſaid Or- 
der; and there are ſome which reſpe& 
equally, both the Nature of Man, 
and the Order of Society, Thus the 
Profeſſions of Husbandry, and of the 
other Arts and Commerces which are 
neceſlary to the Life of Man, have re- 
lation to our Nature, which ſubjects us 
to the Neceſſity of the Uſe of theſe 
Profeſſions. Thus the Profeſſions of 
thoſe who diſtribute Juſtice, and who 
are to puniſh Crimes, reſpe& the Or- 
der of Society, which renders the good 
Order of Government neceflary. Thus 
the Profeſſions of thoſe who teach hu- 
man Sciences, have relation to our Na- 


7, Divers 

Cauſes of 

theſe Cha 
r after 5. 


ture, and to the good Order of the Go- 


vernment. Thus the Profeſſions which 
have the Characters of Honour, Dignity, 
and Authority, reſpect the ſame good 
Order of Government, which demands 
the uſe of the Profeſſions which have 
theſe Characters annexed to them 5. 


s Theſe Characters ought to be proportioned to 
the Uſes of the Profeſſions z as the Profeſſions ought 
to be ſuited to the Nature of Man, and to the com- 
mon Good of the Society. 


18. Diffes XVIII. 
en There is alſo this Difference to be 
Charge. remarked between the Characters of 


zer: of . Honour and Dignity and that of Au- 
nour and 
29525 
h 
f 4 the Perſons, 


rity, 


thority, that this hath its Foundation 
in the Right which the Py ou to 

who by their Offices are 
Vo I. II. 


Of the ſeveral Orders, c. Tit. 9. Sect. f. 
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raiſed above others. For it is from him 
that all thoſe derive their Authority 
who have any over others, whether it 
be that he confers it, by diſpoſing of 4 
the Offices himſelf, or that they are 1 
filled up by his Order, and under his 1 
Direction. But Honour and Dignit "1 
may go to Perſons, either by an expreſs 4 
Order of the Prince, or by ſome other ö 
way, as ſhall be explained in the Arti- 
cles which follow, and which are to be 
underſtood, as well as this, of the Pro- 
feſſions which relate to Temporal Con- | WW 
cerns. For as to thoſe which regard | i 
ſpiritual Affairs, their Honour, Digni- "1 
ty and Authority do not proceed from 
the Temporal Power, 'but from the 
Spiritual Miniſtry which eſtabliſhes 
them ; which does not hinder but that 
this Honour, this Dignity, this Au- 
thority may ſtand in need of the Pro- 
tection of the Prince to ſupport them t. 

# Honour and Dignity may b 7 | Sd 8 
an expreſs Order of * Prince, 45 ; Dr 8 : A TE. . 
a Knight of an Order, or without his expreſs Ur- we” Nenn 
der, as by the Birth of Princes, and that of other 
illuſtrious 1145 3 but Authority is acquired only 


by a Title which is held of the Will of the Prince. 
See the following Articles. 


XIX. 

We may diſtinguiſh three different ,, 7, 
Cauſes of the Honour, and of the Dig- Cauſes of 
nity of Conditions and Profeſſions, ac- the Ho- 
cording to three ſeveral Cauſes which U and 
confer the ſaid Characters; Birth, Offi- 1 
ces and other Imployments, and the aud Pro- 
bare Will of the Prince independently of feſſons. 
Birth, or of a Title of an Office, or 
other Imployment. We ſhall explain 
theſe three ſorts of Honour and Digni- 
ties in the Articles which follow . 
u Theſe three ſorts of Cauſes are ſo many Prin- "17 
ciples which diſtinguiſh from the vulgar ſort thoſe | 
who have ſome Rank of Honoar or Dignity, 

— 

Birth makes the Honour and the Dig- 20. Birth 
dity, not only of the Princes of the phe pet 
Royal Blood, and of other Princes, but Honour 
alſo of other Perſons who are deſcended and Dig- 
of illuſtrious Families, whoſe Elevation vit. 
gives them a very diſtinguiſhed Rank, 
which procures them the Eſteem and Re- 
ſpect which ought to be paid to the Me- 
rits of their Anceſtors. For it is juſt, 
and for the publick Good, that the ſaid 
Merits, which in thoſe Families have 
been the Effect of Services done to the 
Publick, ſhould be conſidered in the 
Perſons of their Deſcendants; that the 
Conſideration thereof may excite them 
to imitate the Example of thoſe who 
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have procured to them the Honour and 
Dignity which they enjoy - . 
** The Glory of Children are their Fathers, 
rov. 17. 6. | 4 | 
But he began to conſider diſcreetly, and as be. 
came his Age, and the Excellency of his. antient 
Years, and the Honour of his grey! Head, wheres 
unto he was come, and his moſt honeſt Education 
from a Child. 2 Maccab. 6. 23. 
i, 26:00 #0 10NFA 
21. Second Offices give to the Perſons who are 
Cauſe, Of- provided therewith, a Dignity ſuita- 
fices. ble to their Functions, in order to gon: 
cure to them the Eſteem and Reſpect 
which ought to accompany the Obe- 
dience of the Perſons over whom thoſe 
Functions are to be exerciſed; and it is 
for this reaſon, that ſome Offices are 
called even by the bare Name of Dig- 


nities . 
y Dignity js annexed to the Qualities which 
pr ocures Reſpett. ; F 


XXII. 1 10 f 
22. Thirg The Will of the Prince gives Digni- 
Cauſe, the ty, both to Perſons who are in no Of- 
Will of the fice, and to thoſe who have it not by 
Price. Pijrth; when he raiſes Perſons to ſome 
Qualities, or to ſome Imployments 
which ought to have this Efte&, whe- 
ther it be to recompenſe them for Ser- 
vices already done, or to put them in a 
condition of doing Services, according 
as they may be capable thereof. Thus 
the Quality of Knight of any of the 
| King's Orders, gives Honour and Dig- 
nity to thoſe whom he raiſes to that 
Degree. Thus the Quality of Ambaſ- 
ſador gives to thoſe who are employed 
in Embaſſies, and even to thoſe who are 
named to them, a Rank of Honour and 
Dignity. Thus thoſe who without any 
Command in the Army, have by their 
Bravery and Conduct render'd them- 
ſelves worthy of a conſiderable Poſt 
therein, and are called to it, are there- 
by raiſed to a Rank of Honour and 
Dignity proportionable to the Quality 
of the Function committed to them z. 

2 The Prince having in his Perſon the Sovereign 
Dignity, to which is due an entire and perfect Reſpect, 
this Reſpect would be violated, if a proportionable 
— were not paid to thoſe whom the Prince doth 

Hour. 

What ſhall be done unto the Man whom the 
King delighteth to honour ? Now Haman thought 
in his Heart, to whom would the King delight to 
do honour, more than to my ſelf ? And Haman 
anſwer'd the King; For the Man whom the King 
delighteth to honour, let the Royal Apparel be 
brought, which the King uſeth to wear, and the 
Horſe that the King rideth upon, and the Crown 
Royal which is ſet upon his Head, And let this 
Apparel and Horſe be delivered to the hand of one 
of the King's moſt noble Princes, that they may 
array the Man withal, whom the King delighteth to 
honour, and bring him on horſeback through the 


Street of the City, and proclaim before him, Thus 
ſnall it be done unto the Man whom the King de 
lighteth to honour. Ether 6. . 6, 7, 8, 9. 

Altbo this Text of | Scripture bave not an 
Relation to this Article, yet it may be applied to it. 
by - AXEL NERD 
- Theſe ſeveral Cauſes that have been 23. 07. 
juſt now explained, which give Honour Cee 
and Dignity, relate both to the one and n 
the other; but there are others which Dignity, 
give barely Honour witliout Dignity, 
as has been ſaid in Art. 11. of Sect. 1. 
of the Profeſſions of Advocates and Phy- 
ſic ians: And there are likewiſe other 
Imployments which have the ſame effect, 
ſuch as thoſe of the Profeſſors of 
Sciences, and others. And we may 
place in the Rank of the Conditions 
which give Honour without Dignity, 
that of ſimple Gentlemen, who have 
no Title that gives them any Dignity a. 

a It is not neceſſary for the bare Character of H 
nour in 4 Profeſſion, that it be annexed to it by the 
Title of an Office, or by the expreſs Will of the Prince. 
Fer this Will is not neceſſary except for the Authority 
and Dignity which oblige even thoſe to pay reſpe# who 
would not do it willingly. But bare Honour requiring 
no manner of Submiſſion, it may be annexed, and is 
fo naturally, to the Qualities which draw Efteem and 
Reſpect. | * 7 4 DIY 
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| The Diverſity of theſe Characters of 24. Diver: 
Honour, of Dignity, of Authority, of % ina, 
Neceſſity and of Uſefulneſs, hath not the — 
this effect, that each Condition or Pro- a4; of 
feſſion ſhould have only one of the ſaid Conditions 
Characters, for many have them all to- 24 Pro- 
gether; ſuch as thoſe of Prelates, of ellen: 
Magiſtrates, of Commanders in an Ar- 
my. Others have only the bare Cha- 
racter of Uſefulneſs without Neceſſity, 
as has been explained in the 14th and 
15th Articles; ſome have Honour, Ne- 
ceſſity and Uſefulneſs, without Autho- 
rity and without Dignity, as that of 
Advocates and Phyſicians. Thus theſe 
Characters are found joined or ſeparated 
in divers Combinations, according as 
they agree to the different Natures of 
Conditions and Profeſſions b. 


b This is a Conſequence of the preceding Articles. 
XX V. | 


There is this common to theſe ſeveral 25. Tu. 
ſorts of Characters, of which we have 47 _ 
{ſpoken hitherto, that there is not any ha one 
one of them but what is to be met with of hel 
in many different kinds of Conditions bat are 
and Profeſſions. But there are two others © * 
which are to be met with only in Arts, nes f 
and which diſtinguiſh certain Arts from hoſe chat 
the others. For we give this Name of are termed 
Arts to different kinds of Profeſſions, as Mecha. 
will appear in the Article which follows. — 
The fel of theſe two Characters is 

that 


Of. the ſeveral Orders, &c. Tit. 9. Sect. 1. 412 


that which diſtinguiſhes among all the 
Arts thoſe that are called Liberal Artsc; 
and the ſecond is that of Arts to which 
they add the Quality of Mechanick 4. 
We ſhall explain theſe; two Characters 
in the following Article. | 

c This Expreſſion of Liberal Arts is taken from 
the Latin Tongue, where it ſignified the Arts which 
free Perſons might exerciſe, to diſtinguiſh them from 
thoſe which were more adapted to Slaves, And 
alt ho in our Language this Word Liberal Arts ſeems 
ro be appropriated to certain Sciences, which are 
taught the Name of Arts in the Univerſities, 
yet we often give the Quality of Liberal Arts to o- 
ther forts of Arts, of which notice ſhall be taken 
in the following Article; as; for example, to Paint- 
ing, becauſe in effect theſe ſorts of Arts ought to be 
diſtinguiſhed from the Arts which are commonly 
called Mechanick ; and that the Perſons who excel 
in them deſerve a ſingular Efteem from the Pub. 
lick. Thus ue ought not to grudge giving the Qua- 
lity of Works of. a Liberal Art to the Pictures of 
Raphael, and of other famous Painters, And 
moreover, the Art of Deſigning is not unbecoming 
Perſons even of the higheſt Quality. | 

4 Altho this Word Mechanicks, when it is ta- 
hen as a Subſtantive, ſignifies a Science of great Im- 
portance, which is a part of the Mathematicks, 
and which teaches the Principles of moving Force, 
and the Uſe of Machines; yet when it is an Ad- 
jective, added to the Word Art, this Expreſſion of 
Mechanick Art is uſed only to denote the meaneſt 
and moſi laborious Arts, which are diſtinguiſhed 
from others that are more honourable, Thus we 
do not call Painting a Mechanick Art; but we 
give this Name to the Arts or Trades of a Carpen- 
ter, Joiner, Ironmonger, Lockſmith, Shoemaker 
and others. 


Geometry, and the other Parts of Ma- 
thematicks, which may be taught. in an 
Univerſity, altho they be a Science, 
and which of all huinan Sciences has 
the moſt certain Demonſtrations. , The 
ſecond ſort of Profeſſions of Arts, 
which is very different from the for- 
mer, is that of Handicrafts and Trades, 
which are called Mechanick Arts ; 
which comprehends all the Trades that 
are exerciſed by a laborious Handy- 
work; and to this ſort belong the 
Trades of thoſe who are called Handy- 
craftsmen, ſuch as Taylors, Carpenters, 
Shoemakers, Bakers, Paſtry - Cooks, 
Lockſmiths, and others. The third is 
another kind of ſome Arts, which ought 
not to be confounded with thoſe Mecha- 
nick and Laborious Arts ; becauſe they 
are more creditable and of a more re- 
fined Uſe, and depend on many Prin- 
ciples and on many Rules that are ta- 
ken from Geometry, from Aſtronomy, 
from the Opticks, from Perſpective, and 
from other Parts of the Mathematicks; 
which is the reaſon that the Profeſſors 
of ſome of theſe Arts are called Engi- 
neers. And it is in this Rank that we 
may place Architecture, the Art of 
Fortification, of Incampments, of the 
Marching of Troops, the Order of Bat- 
tle, Maps, and other Plans; and we 
may likewiſe place in this Rank Mu- 


XVI. PTY | 
EE eg ſick, Painting, and ſome other Arts diſ- 
26. Th (CR, 85 and 1ome otne 
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4. 9 VI * 
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— — 


may ſignify. The firſt is that ſort of 
Sciences that are taught in the Univer- 
ſities by the Name of Arts, that they 


It is becauſe of the Diſtinction of 27. Diver: 


theſe three different kinds of Arts that Names of 
theſe three 


they have different Names given them. forts of 


may be diſtinguiſhed from thoſe which 
are there properly called Sciences. For 
in the Univerſities this laſt Name 1s 
given only to Divinity, to the Canon 
Law, to the Civil Law, to Phyſick; 
and the Name of Arts is there given 
to Philoſophy, to Rhetorick, to Gram- 
mar, and to other human Sciences e. 


Thus the Word Art would comprehend 


e Præſes provinciæ, de mercedibus jus dicere ſo- 
let, ſed præceptoribus tantum ſtudiorum libera- 
lium. Liberalia autem ſtudia accipimus, quæ Græci 
tacvfcela appellant. Rhetores continebuntur, Gram- 
matici Geometræ. J. 1. in princip. fo de extra ord. 


cogn. | 
Si ſalarium alicui decuriones decreverint, decre- 


tum id nonnunquam ullius erit momenti ; ut puta 
ſi ob liberalem artem, fuerit conſtitutum. J. 4. 5. 


ult. ff. de decr. ab ord. fac. 2 
Exceptis, qui liberalium ſtudiorum antiſtites ſunt, 


& qui medendi cura ſunguntur, decurionum de- 


creto immunitas nemini tribui poteſt. J. 1. C. de 


decr. de cur. ng 5 

Angariorum præſtatio, & recipiendi hoſpitis naceſ- 
ſitas, & militi & liberalium artium profeſſoribus in- 
ter c#tera remiſſa ſunt. J. 10. 5. 2. fo de vacat. & 


e xciſſ. mun. 


For beſides the Name of Liberal Arts 
which is given to thoſe of the firſt Kind, 
they give them likewiſe the Name of 
Sciences, becauſe of the Dignity of 
the things which they treat of; and we 
give to thoſe of the ſecond Claſs on- 
ly the Name of Mechanick Arts or 
Trades ; and as for thoſe of the third 
ſort, many place them in the number 
of Liberal Arts, on account of the Con- 
ſiderations obſerved in the preceding 
Article, of the Quality of their Uſes, 
and of their Principles and Rules, which 
are a part of the ſaid Sciences. To 
which we may add, that the Merit of 
thoſe who excel in theſe Arts, places 
thoſe who arrive at the greateſt Perfec- 
tion in them, in the Rank of Perſons 
who do honout to a State, and ſome of 
them are placed even in the Rank of 
illuſtrious Men f. 

f This is a Conſequence of the preceding Articles. 
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Of the, ſeveral Uſes of Conditions 
+ +11 1164 Profeſpons.... ._ 


LTHO there be ſome Imploy- 
ments or Conditions which ſeem 
to be of no uſe to the Publick, ſuch as, 
for example, that of Nomeſticks of ſe- 
veral ſorts, of both Sexes, who are in 
the Service of particular Perſons, or of 
Corporations, for divers Uſes; there 
is not however any one of them which 
we ought not to look upon as a part of 
the Publick Order, and as being ſome 
way or other uſeful therein by the 
Functions which reſpect the common 
Good of the Society of Mankind, and 
of which it is of importance to the 
Publick to regulate the Uſe. Thus as 
to what concerns Servants and Domeſ- 
ticks; beſides that there are many of 
them whoſe Services regard the Publick 
becauſe of the Quality of their Maſters, 
they have all of them in general their 
Functions which are uſeful in the Or- 
der of Society, and which make a part 
of the publick Good. For the Order 
of Society does require, that all Ser- 
vants be obedient to their Maſters in 
the things wherein they ought to obey 
them, that they perform their Duty 
punctually, that they be faithful, and 
that thoſe who — figs theſe Duties, 
be puniſhed according tothe Quality of 
the Facts and Circumſtances. 
We may likewiſe take notice of ano- 
ther ſort of Condition which ſeems to 
have no manner of relation to the Ser- 
vice of the Publick, which is that of 
thoſe Perſons who are called bare Ci- 
tizens, who are without Imployment, 
unleſs it be that of caring for their own 


Family; but this Condition hath never- 5 


theleſs its Uſe in the Order of Society. 
For beſides that the Families, of which 
they are Heads, make a part of the 
Society, and that therefore the Care 
which they ought to take of them, hath 
its relation to the 5 Good; they 
themſelves are of uſe in the Society, by 
the Obligation they are under to bear 
the Offices of which they may be ca- 
pable ; ſuch as that of Mayor, Sheriff, 
and others; and they bear likewiſe their 
Share in the Contributions to the pub- 
lick Taxes. Thus their Condition has 
by that means its Uſefulneſs. Thus 
in general the Publick Order takes in 
not only the Uſe of the Conditions 


1536, and the Ordinances againſt Vagabonds. 


AW, S. Boox 1. 


and Profeſſons which have a pre- 
ciſe relation to the common Good, 
ſuch as the Conditions of the Officers 
of juſtice, of thoſe concerned in the 
Revenue, of Soldiers, and others; but it 
comprehends alſo every thing that is in 
all the other Conditions which ties and 
unites Men to one another, which forms 
and maintains their Society, and which 
may be ſubject to the Laws which regu- 
late the Order thereof. Thus as there is 
no Member in the Natural Body but 
what hath its Uſe for the whole Body, 
ſo likewiſe there is no particular Perſon 
in the Body Politick but what is enga- 
ge to Functions and Duties which re- 
pect the Society, by the effect of the 
conjunction of them all into one Body, 
the Order of which is to be formed by 
the Functions of every particular Mem- 
ber. And thoſe who, being able to 
work, live in the Society without any 
Imployment, and who not only do no- 
thing for the Good of the Publick, but 
do not ſo much as apply themſelves, ei- 
ther to their own domeſtick Affairs, or 
to ſome honeſt and lawful Buſineſ, are 
by this State of Idleneſs, which is the 
Source of all Vice, as it were rotten 
Members, and deſerve that the Govern- 
ment ſhould correct and chaſtiſe their diſ- 
orderly Life. It was upon theſe Prin- 
ciples that the Laws of the Romans were 
grounded, which among other Functions 
allotted to that Officer, whom they 
called Cenſor, gave him that of the 
Correction of Manners, and particular- 
ly that of puniſhing idle Perſons, and 
even thoſe whoſe Lands were not duly 
cultivated a. And it 1s upon theſe ve- 
ry Principles that the Ordinances in 
France enjoin the puniſhing of Drun- 
kenneſs, becauſe of Idleneſs and the 
other Vices which are the Conſequences 
thereof, and alſo the Correction of Va- 
rants, in order to prevent the Crimes 
into which Idleneſs leads them b. As 
to which we may make this Reflection, 
that it were to be wiſhed, that due care 
were taken by proper Regulations to 
prevent the great Diſorders that fo fre- 
quently proceed from Idleneſs. 

Seeing it is by the different Uſes 
which the ſeveral Conditions and Pro- 

a Si quis agrum ſuum paſſus fuetat ſordeſcere, 
eumque indiligenter curabat, ac neque araverat, 
neque purgayerat ; five quis arborem ſuam vineam- 
que habuerat derelictui, non id fine pena fuit: 
ſed erat opus cenſorium. Aulus Gellins, libro 4. 
C. 12, | 

As to the Correftion of Manners, ſee the ſame 


Author, Book 18. Chap. 3. 
b See the Ordinance of Francis I, of Auguſt 20. 


feſſions 


Of ibe ſeveral Orders, r. Tit 9, Sect: 2. 


feſſions are to have in che Society, that 
we ought to diitinguiſh their kinds ; it 
follows that every one ot them ought to 
have its relation to ſome Want of the 
Society: Therefore it ſhall be by the 
ſeveral ſorts of Wants that we ſhall diſ- 
tinguiſh in this Section the Uſes of 
Conditions and Profeſſions, and their 
Kinds. But tho the Conditions of Ser- 
vants and Domeſticks have their Uſe 
with regard to ſeveral Wants, which 
may concern the Publick, yet we ſhall 
not place this Condition among thoſe 
which ſhall be the ſubſet Matter of 
this Section; and that upon two Conſi- 
derations which induce us not to do it : 
One is, becauſe Conditions and Profeſ- 
ſions are properly ſpeaking Imployments 
which People uſually imbrace with an 
Intention to ſpend their whole Life- 
time in them; whereas thoſe who en- 
e in the Service of other Perſons, 
do ſubject themſelves to it only for a 
certain time, and with a view of find- 
ing thereby Means or Helps for procu- 
ring Settlements that might laſt all their 
Lifetime. And the other is, becauſe 
the bare Quality of Servant or Domeſ- 
tick does not diſtinguiſh any one Im- 
loyment ; for there are Servants of 
Erdl ſorts for Services that are alto- 
gether different, more or leſs laborious, 
more or leſs creditable, and every one 
of which is diſtinguiſhed by Functions, 
which in their nature make Conditions 
and Profeſſions altogether different. 

Thus a Gentleman of the Horſe is a 
Sword-Man, a Preceptor is a Gram- 
marian, or a Philoſopher ; ſo that we 
cannot form out of the Quality of Do- 
meſtick a kind of Condition or Pro- 

feſſion. 

Neither ought we to place in the 
Rank of the Conditions, which we are 
to explain in this Section, that of mere 
Citizens. For beſides that it has not of 
it ſelf a Uſe which may have a preciſe 
relation to ſome Want of the Society, 
which requires this ſort of Condition; 
there are bare Citizens who are of Con- 
ditions wholly different, ſome of them 
having been Officers, others Merchants, 
ſome Tradeſmen, or of other ſorts of 


Profeſſions. 


The CONTENTS. 
1. Two general kinds of the Uſe of Profeſ- 
flons, which are the Ecclefiaſtical and the 


Secular. 
2. The ſeveral Wants of the Society make 


the ſeveral Uſes of Profeſſions. 
3. The firſt Want of a State, the Publick 
Tranquillity. 


4. The ſecond Want, the good Order of the 
Government. hn 4, | 

5. Third Want, Adminiſtration of Juſ- 

tice. | | 

6. Another Want, Regulations for the things 
that are of Publick Uſe. 

7. The Neceſſity of a Publick Revenue. 

8. The Neceſſity of the Uſe of Sciences, and 
of Perſons to teach them. 

9. The Neceſſity of Commerce. we 

10. The Neceſſity of the ſeveral ſorts of 
Trades and Handicrafts. 


11. The Neceſſity of Husbandry, and of 


the Care of Cattel. 
12. Several kinds of Profeſſions compriſed 
under theſe which have been juſt now ex- 
plained. 
I. 


All the Uſes of all ſorts of Condi- 


415 


1. Two 
eneral 


tions and Profeſſions ought to be pro- Lind. of 
portioned to the Wants of the Society, the Uſe of 


of which they compoſe the Order. And 
as it is neceſſary to diſtinguiſh two pri- 


Pr ofeſſions, 
» which are 
the Eccle- 


mary general Kinds which comprehend japjcat 
all theſe Wams ; one of thoſe which and che 
concern the ſpiritual Good of Religion, Secular. 


and the other of thoſe which relate to 
the temporal Good of the Government 
of a State ; ſo we may diſtinguiſh two 
primary general kinds of Conditions 
and Profeſſions which comprehend them 
all; one is, of thoſe which reſpect 
the ſpiritual Miniſtry of Religion, and 
the other of thoſe which relate to the 
temporal Order of the Society, The 
firſt of theſe two kinds comprehends 
the Conditions and Profeſſions of Per- 
ſons who are in the Eccleſiaſtical Or- 
der, who are called by the Name of the 
Clergy, and which ſhall be the ſubje& 
Matter of the enſuing Title. And the 
ſecond takes in all the Conditions and 
Profeſſions that are Secular a. 

© 4 Every Miniſtry reſpe&s either the Spiritual 
Affairs of the mat Ts Temporal — 
© of the State. | 


Duo ſunt genera Chriſtianorum. Eft autem u- 


num genus quod mancipatum divino officio & de- 


bitum contemplationi & orationi ab omni ſtiepitu 


temporalium ceſſare convenit, ut ſunt clerici 
Aliud vero genus eſt Chriſt ianorum, ut ſunt laici. 
Can. duo ſunt. 12.4, 1. 

And it ſhall be unto them for an Inheritance z 
1am their Inheritance: And ye ſhall give them 
no Poſſeſſion in Iſrael; 1 am their Poſſeſſion. 
Ezek, 44. 28 . 

II. 


The Uſes of the Secular Profe ſſions 2. The 


are different, accordin 


to the Diffe- J. ver al 
Wante of 


rences of the ſeveral Wants of the So- ,,_.. 
. . t Society, 
ciety in Temporal Concerns; and as „ae be 


theſe Wants may be reduced to ſome ſeveralUſes 


eneral kinds, ſo we may reduce to the F Prefeſ- 


ame kinds the Conditions and Profeſ- Jens. 


ſtous, 


4.16 
ſions, as mall be explained in the Ar- 
ticles which follow. 6 
8 2 — and 3 ** 
6 r compoſing the general Order, or 
« ſupplying Al che Fagan nbceſfh'y for that Or- 
< der, ſo they are ditinguiſhed by their Uſes: for 
© the Wants which the Aid Functions demand. 
75 1 The firſt general Want of the Socie- 
e Stan, ty of Perſons "who! compoſe” a State, 
;he publick is that of maintaining it in Peace, and 
Tranqui- of defending it againſt Enemies or re- 
ty. bellious Subjects, who might Uiſturb 
its W er whether in the ſpiri- 
elig 


tual Affairs of ion, or in the tem- 
poral Concerns of the State. And this 
ant makes the Profeſſion of Arms ne- 
ceſſary to repel, reſtrain, and revenge 
the Attempts or other Injuſtices which 
require the making of War, and to pre- 
vent or appeaſe the Storms of ſeditious 
or rebellious Subjects, and to contain 
them within the Duty of Obedience. 
And this demands the Uſe of a ſove- 
: reign Power, which may have the Right 
of making War, and that of reducing 
to Obedience, and of puniſhing rebel- 
Lious Subjects; and that under this ſove- 
reigu Power, which makes the Condi- 
tion of the Head infinitely greater than 
that of all the others by reaſon of his 
Elevation, and of the Extent of his 
Authority, chere be Perſons whoſe Pro- 
feflions engage them to ſerve in the 
Wars; ſuch as the Princes of the Blood, 
che Officers of the Crown who wear a 
Sword, the Governors of Provinces, 
the Dukes, Counts, Marquiſſes, and 
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144 ; other Vaſſals, Gentlemen, the Officers 
„ and Soldiers of the Army c. 
1 © That we may lead a quiet and peaceable Life, 
1 1 Tim. a. 2. | 
10 See the 4th Title. 
. 4. The The ſecond general Want of a State, 
. ns , is that of the good Order of the Go- 
8 4004 0r4er Vernment, for regulating every thing 
1 of the Go- Which relates to the publick Good in 
ne. vernment. Peace and in War; and this makes the 
1 Uſe of the ſame Power of the Sove- 
1 reign neceſſary, to whom all may pay 
1 | | Obedience who may have the Rights 
1 which have been explained in their 
1 place d, and who in the vaſt Extent of 
448 2 Miniſtry that is ſo difficult, and of 
Ws which he. by himſelf is not able to exer- 
1 ciſe all the different Functions, may be 
1 aſſiſted by a wiſe Council, and by Offi- 
l 4 cers, or other Perſons capable of theſe 
1 a Functions, that is to ſay, who have 
1 ſufficient Abilities, who are diffate- 
| yn -- Teſted, faithful to the Sovereign, and 
j 7 4 See the iſt and * 12 
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zealons for the publick Good, whether 
they ſerve near the Perſon of the Prince 
in his Council e, or out of his Preſence, 


as the Governors of Provinces. 
,e See the 3d Nile. | * 


I is a Conſequence of the good Or- 3, 1, 


der of the Government of a State, 
that every thing in it be under the 


thoſe who demand Juſtice may have its 
Protection; and that thoſe. who violate 
it may be 8 Which renders 
the Uſe of the ſame Power of the So- 
vereign neceſlary, that he may render 
Juſtice eee worthy of his 
Cognizance, and eſtabliſh the neceſſary 
Order for having it adminiſter'd on all 
the particular Occaſions where he can- 
not render it himſelf, taking care to 
fill up the Profeſſions of the ſeveral forts 
of Judges, and the others, with Per- 
ſons capable of their Functions, and to 
be more eſpecially careful in the Choice 
of good Judges, who, beſides a Capa- 
city ſuited to their Miniſtry, ought to 
have a, Principle of Religion, to be 
Men of Stedfaſtneſs, of Ceurage, and 
of an Integrity proof againſt all Cor- 
ruption, Lovers of Truth and of Juſ- 
tice f. | | 

F Moreover thou ſhalt provide out of all the Peo- 
ple, able Men, ſuch as fear Go, Men of Truth, 
haling Covetouſneſs, and place fuch over them, to 
be Rulers of Thouſands, and Rulers of Hundreds, 
Rulers 'of Fifties, and Rulers of Tens. And let 
them judge the People at all Seaſons : And it ſhall 
be that every great Matter they ſhall bring unto 
thee, but every ſmall Matter they ſhall judge. 
Exod. 18. 21, 22, X 

See Deut. 17. 

© If theſe Qualities are neceſſary for the inferior 


© Judges, it is much more neceſſary that thoſe who 
* are in the more important Offices ſhould be fur- 
© niſhed therewith. | 

Ye ſhall do no Unrighteouſneſs in Judgment : 
Thom ſhalt not reſpect the Perſon of the Poor, nor 


honour the Perſon of the Mighty ; but in Righte- 


owuſneſs ſhalt thou judge thy Neighbour, Te 
ſhall do no Unrighteouſmeſs in Judgment, in Mere- 
yard, in Weight, or in Meaſure, &c. Levit. 19. 
15, & 35. | | 

Thou Nat not raiſe a falſe Report : Put not 


thine Hand with the Wicked to be an unrighteous 


Witneſs, Thou ſhalt not follow a Multitude to do 
Evil: Neither (halt thow ſpeak in a Cauſe, to de- 
cline after many, to wreſt Fudgment. Neither 
ſhalt thow countenance a poor Man in his Cauſe. 
Exod. 23. 1, 2, 3. | 
See the 4th Title of the 24 Book. 
See Pal, 57. 1. Deut. 1. 16, 
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It is likewiſe a Conſequence of the unt, le: 
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may be in ſuch a Condition, that every j,; rs 


one may have the free nl o, publick, 


good Order of Government, that 
Things which are for the publick U 
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9. The 


Neceſſity 
of Come 
Merce, 


Of the ſeveral Orders, &c. Tit. g. Sect. 2. 


as grow within the Kingdom it ſelf, 
or of ſuch as muſt be fetched from other 


Uſe of them. Which demands a gene- 
ral Policy for theſe ſorts of Things and 
Profeſſions, and Officers to loolt after 
the due Execution of the ſaid Policy. 
Thus, in France there are divers Of- 
ficers who have the Direction of what 
relates to the good Condition of Rivers 
for Navigation, of Bridges, of Sea- 
Ports, of Highways, of Foreſts, of the 
Game, of the Fiſhery, and other 
Things which belong to the publick 
Uſe, and have been treated of under 
the 8th Title g. 
g See the 8th Title, 


VIL 


It is alſo a Conſequence of the Order 
of Government, and one of the great- 
eſt Wants of a State, that there be a 
publick Revenue for ſupplying all the 
Expences which the common Good of 
the State may render neceſſary. And 
this Want demands the Uſe of Officers, 
and of other Perſons, who may exerciſe 
the Functions on which depends the 
good Order and Direction of the Re- 
venue, and who may take care of the 
Method of impoſing and levying Taxes, 
may inſpect the Accounts of thoſe who 
have had the Management of them, 
and in general may give Order about 
every thing that relates to the ſaid Di- 
rection and Management 5. A 

h See the 5th Title. ad? 
| VIII. 15 

The good Order of Religion, and 
that of the Temporal Government, 
render the Uſe of Sciences neceſſary, 
ſuch as Divinity, the Canon Law, the 
Civil Law, Phyſick, and the other Sci- 
ences taught in the Univerſities by the 
Name of Arts, as has been ſaid in 
Sect. 1. Art. 26. which makes it neceſ- 
ſary there ſhould be Perſons capable of 
teaching in theſe ſeveral Faculties of 
Arts and Sciences, ſuch as the Profeſ- 
ſors in Univerſities ought to be 7 ; 
and that there ſhould be alſo Perſons 
who actually exerciſe in publick ſome 
of the ſaid Sciences, the Uſe of which 
is neceſſary in the Society, as the Sci- 
ence of Law for ſeveral Officers of Juſ- 
tice, and for Advocates, and that of 
Phytick, for thoſe who engage in that 
Profeſſion. 

i See Tit. 17. of Univerſities. 

IX. 

One of the greateſt Wants of a State 
is to have conveyed into all Parts 
of the Kingdom the ſeveral kinds of 
Things neceſſary for all the different 
Uſes of the Publick and of particular 
Perſons, whether jt be of ſuch Things 

Vor, II, * e 
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Countries. Which demands the Uſe of 
many different Commerces, and of Per- 
ſons to carry them on, whether it be 
with Strangers, accotding to the Li- 
berty that Princes give for ſuch mutual 
Intercourſe between their reſpective 
Subjects, or between the Subje&s of one 
and the ſame Prince. And theſe are of 
two forts: One is of Wholeſale Mer- 
chants, who lay in great Stores of 
Goods, in order to ſell them out by the 
Great to other Merchants. And the 
other is of thoſe who ſell to particular 
Perſons in a leſs quantity, and who are 
called Merchants by Retail I. 

See the 12th Title of Commerce, 

X 


In order to fit for uſe all the Things 10. The | 

neceſſary for the Wants of Men, and Neceſſity if 
even thoſe which cannot poſſibly be _ | aro 7 
wanted for Food, Lodging, and Diet, 224 44 
there is neceſſary an ;nfinice number of Handi- 
Arts, which demand ſo many different crafts. 
Profeſſions of Perſons to exerciſe them m. 
And this kind of Profeſſion alone im- 
ploys more than all the others put toge- 
ther, that have been mentioned in the 
preceding Articles. 

m See Tit. 13. of Trades and Handicrafts. 

1 
Of all the temporal Wants of Man- 17. The 
kind, the greateſt, moſt natural, and Ny of 


moſt general, is, that of drawing from _ | 


the Earth the Grain, the Fruits, the 1 —4 
Wood, and other Things which it may of Carle. 
produce for Food, Clothing, and Lodg- 
ing, and for all the other different Ne- 
ceſſities and Conveniences of Life; and 
alſo for the Nouriſhment and Care of 
the Cattle neceſſary for tilling the 
Ground, and for other Uſes. So that 
Husbandry, and the other Labours 
about the Earth, are as it were the 
Foundation of the moſt neceſſary Sup- 

lies for all our Wants x. And as it is 
rom the whole Surface of the Earth, 
that the Tillage and other Labours of 
Men draw theſe ſeveral Supplies, ſo the 
vaſt Extent of this Surface, which de- 
mands this Tillage and theſe other 
Cares, demands likewiſe the Labour of 
the greateſt part of Mankind; ſo that 
the Number of thoſe belonging to this 
Profeſſion, ſurpaſles very far the Number 
of all the other ſorts of Profeſſions put 
together. | 

2 See Tit. 14, of Husbandry, and of the 
Care of Cattle. | 

Husbandmen, and they that go forth with Hecht. 
Jer. 3 1. 24. | 


See Jer. 51. 23. & 2. 16. | |; 
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12. Seve- 
ral kinds 


* plaiged in the preceding Articles, make 


prized un- geheral Kinds of them, under which 
der theſe are comprized many other Piſtinctions, 


which which make particular Kinds, the De- 
juſt now tail of which it was not proper to ex- 


explained. lain he e, ſeeing they have all their 
Rant in their proper Place. Thus, for 
example, the general Lind of Condi- 
tions and Profeſſions neceſſary for the 
Adminiſtration of Juſtice, comprehends 
great number of ſeveral particular 
inds, ſuch as Judges of different Ju- 
riſdictions, Adyocates, Proctors, Re- 
giſters, and others, as will appear in 
the ſecond Book o. 
0 This is a Conſequence of the preceding Articles. 
847 4.15 N & dike N 
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. rm: of Rank and Precedency. 


@ is not only to prevent or termi- 
0 


' 


nate the Differences which ariſe 
m the Ambition and Vanity of thoſe 
who affect to ſet themſelves above 
others, that it has been thought neceſ- 
ſary to have Rules touching Rank and 
Precedency: But altho there were no 
Diſpute of this kind, and that on the 
contrary every one made it his buſineſs 
to give way to others, and to place 
himſelf below thoſe whoſe Rank is in- 
ferior to his; yet it would be neceſſary 
to have Rules for pointing out to every 
one his Rank, whether it be among 
Perſons of different Conditions or Pro- 
feſſions, or among thoſe who are of the 
ſame. For the publick Order of the 
Society requires that nothing in it 
ſhould be in diſorder; and it would be 
a Diſorder attended with a great many 
Inconveniences, if the Members of the 
Society had not their Places ſettled, and 
that on every occaſion where many Per- 
ſons meet together either to fit in an Aſ- 
ſembly, or to march in a Proceſſion, or 
other wiſe, it ſhould be neceſſary either 
to confound the Ranks, or to make 
thoſe whoſe buſineſs it is to marſhal the 
Company in their proper Ranks, to 
ſpend their time in regulating that 
Which is uncertain. 
It is not proper to explain here the 
ſeveral different Regulations about Rank 
and Precedency. Such an infinite De- 
tail would be inconvenient and diſa- 
greeable, and would not have che ad- 
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vantage of giving a clear and perfect 
Knowledge of the Principles 4 this 
Matter, nor even that of eſtabliſhing 
Deciſions that are certain; ſoeing it 
happens every day that different Cir- 
cumſtanees of Times, of Places, of the 
Qualities of the Perſons, and others of 
the like nature, hinder the effect of 
drawing Conſequences from one Caſe 
to another, which may ſeem to be alike. 
Therefore we ſhall confine our ſelves, 
as we have ſaid in the Preamble of this 
Title, to the explaining -of the Princi- 
ples and eſſential Rules, on which may 
depend the Deciſion of the Queſtions 
relating to Rank and Precedency in all 
the Caſes where there may ariſe Diffi- 
culties. | 

But tho we are not to enter here up- 
on the Diſcuſſion of all the particular 


| Queſtions relating to Rank and Prece- 


dency, yet the Deſign of explaining the 

inciples of this Matter leads us to 
make ſeveral Reflections upon the moſt 
important, and moſt difficult of all the 


' Queſtions of this kind, which is that 


concerning the Rank and Precedency 
between the Profeſſion of Arms and 
that of Juſtice, which we: commonly 
expreſs in theſe two words, the Gown 
and the Sword. For tho this Queſtion 
be ſuffeciently decided, as will appear 
hereafter, yet ſince this Deciſion has 
been rather the effect of Uſage, than 
of a ſolemn Judgment given after hear- 
ing the Reaſons alledged on both ſides, 
many do not agree as to the Equity of 
the ſaid Uſage, which is as it were a 
tacit Judgment, which the Publick has 
pronounced between theſe two Orders. 
So that we have thought it neceſſary to 
dive into the bottom of this Queſtion, 
and to examine the Principle on which 
it depends; in order to ſet the Truth 
of this Matter in a clear Light, not for 
ſatisfying a bare Curioſity, but to &- 
tabliſh the Foundations of the Eſteem 
and Reſpe& that is due to theſe tw@ 
Orders, and to juſtify the Diſtinction 
which places one of them above the 
other, | 

They who are of opinion, that the 
Profeſſion of Juſtice ought to have Pro- 
cedency before that of Arms, judge 
rightly that Arms ought only to ſerve 
for the defence of Juſtice, and that any 
other Uſe that ſhould be made of it 
would be Violence and Tyranny ; and 
that therefore Arms having their Ad- 
vantage and Uſefulneſs only from the 
Service they render to Juſtice, ought to 


give place to it. ong thoſe who are 
of a contrary Opiniþn, that the Profeſ- 


fion 


"Of the ſeyeral Orders, Sc. Tit. 9. Sect. 3. 419 


ſion of Juſtice ought to give way to 
that of Arms, — Who =o by hs 
greateſt Number, moſt of- them think 
of no other Foundation than that of 
the Advantage which Force gives, 
which renders it ſelf every where ſupe- 
rior, and makes every thing give way 
to that which is predominant. 

If this Je were to be decided 
by either of theſe Principles, it would 
be unjuſt to imagine that the Profeſſion 
of Arms ought to have the firſt Rank 
for this reaſon, becauſe it is neceſſary 
to yield to Force. For Princes, and 
others who poſſeſs the ſupreme Govern- 
ment, whether in Monarchies, or in 
Commonwealths, and who are to de- 
cide this Queſtion, having equally in 
their hands both the ſovereign Admi- 
niſtration of Juſtice, and the Serge 
Exerciſe of Arms, they could not ſay 
that the Dignity of Juſtice muſt neceſ- 
ſarily yield to the Force of Arms, ſeeing 
they themſelves are Maſters of the Ex- 
erciſe of this Force, and in a condi- 
tion to judge of this Precedency by the 
Principles of Truth and Equity. So 
that if it is truly juſt that the Gown 
ſhould give place to the Sword, it ought 
to be upon other Principles, which give 
ſuch a Dignity to Arms, that the ſame 
being put into theBallance with theDig- 
nity Y Juſtice, this ſhould yield to thar. 

In order therefore to diſcover the true 
Reaſons, upon which to ground the 
Precedency between theſe two Orders 
of the Profeſſion of Juſtice, and of that 
of Arms; it is neceſſary to conſider the 
Dignity of the one, and of the other, 
and to put them into the Ballance one 
againſt another; which it is eaſy to do, 
ſecing the Dignity of Juſtice, and that of 
Arms, are placed in the greateſt Eleva- 
tion, and have their Source in one and 
the ſame Place, which is the Perſon of 
the Sovereign, in whom God has pla- 
ced the ſovereign Diſpenſation of Juſ- 
tice, which he has from the hand of 


God a, and which God himſelf hath 


armed with the Sword &, which our 
Kings for this reaſon take from oft the 
Altar on the Day of their Coronation- 
Thus, it is from God that Princes de- 
rive immediately both the Diſpenſation 
of Juſtice, and the Uſe of Arms; and 
their Habits of Ceremony denote 1n 
their Perſons the Afﬀinity and Union 
that is between the one and the other 
of theſe Miniſtries And as in God, 
who is both infinitely juſt and infi- 
nitely powerful, the Works of his 


a Prov. 8, 15. 
b 2 Maccab. 15. 16, 17. 


Vo I. II. 


Power are thoſe of his Juſtice c; ſo he 
gives to Princes the Exerciſe of Power, 
and that of Arms which he puts into 
their hands, only that they may main- 
tain and ſupport Juſtice 4: from whence 
it follows that Arms are the Inſtrument 
of Juſtice, and conſequently cannor 
have any Glory or Elevation, except 
in ſo far as they are imployed in the 
defence of Juſtice. Thus, we revere 
in the Perſon of the Prince the Majeſty 
of Juſtice, whereof God makes him the 
Diſpenſer, and the Glory of the Power 
with which he arms him for the Main- 
tenance and Support of Juſtice e. 


It would ſeem, by this firſt View, - 


that the Order of the Profeſſion of Arms 
ought to yield to that of the Profeſſion 
of Juſtice, of which Arms are the In- 
ſtrument ; but we muſt under another 
View diſtinguiſh in the Perſon of the 
Prince two different Rights of exerci- 
ſing Juſtice, or, to ſpeak more diſtin&- 
ly, two ſeveral ſorts of Juſtice, and 
two different Uſes of Arms for the 
one and for the other. 

We have ſeen in the Preface to this 
Book, that there are, as it were, two 
Parts of the univerſal Order of the So- 
ciety of Mankind. One, which con- 
fiſts in what paſſes between Nations 
ſubject to different Governments, and 
which has for its Laws thoſe called by 
the Name of the Law of Nations. 
And the other, which comprehends 
that which paſles in every State ſubject 
to one and the ſame Government, and 
which has for its Laws the Law of Na- 
ture, and the municipal Laws there in 
force. 

Both the one and the other of theſe 
two Parts of the Order of the World, 
cannot ſubſiſt without the Exerciſe of 
Juſtice, which may make the Laws pe- 
culiar to each of them to be obſerved ; 
and this Exerciſe of Juſtice in each of 


6 The Works of his Hands are Verity and Fadg- 
ment. Pſal. 111. 7. 

d Bleſſed be the Lord thy God, which delighted 
in thee, to ſet thee on his Throne, to be King for 
the Lord thy God: becauſe thy God lowed Iſrael, 
to eftabliſh them for ever, therefore made he the? 


King over them, to do Judgment and Juſtice. 


2 Chron. 9. 8. 

Thus ſaith the Lord God, Tet it ſuffice you, O 
Princes of Iſrael, remove Violence and Spoil, and 
execute Judgment and Faſtice, tate away your 
Exaclions from my People, ſaith the Lord God. 
Ezek. 45. 9. 

See Deut. 1. 15 16, 17. 

e If your Delight be then in Thrones and Scepters, 
O ye Kings of the People, honour Wiſdom, that ye 
may reign for evermore. ..... A Wiſe King is the 
upholding of the People. Wild, of Sol. 6. 21, 24. 

Therefore made he thee King, to do Judgment 
and Fuſtice, 1 Kings 10. 9. | 
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the two Parts is different from that of 
the other, As to the ſecond Part of this 
Order, which is limited to every State 
in particular, the Exerciſe of Juſtice is 
in the hands of thoſe who have the Go- 
vernment of it ; and they have the Au- 
thority and Power nereſſary for en- 
forcing a due Qbſervance of the Law 
and for puniſhing thoſe who tranſgre 
them. But as for the firſt Part, when 
one Nation violates the Law of Na- 
tions with reſpe& to another, there 1s 
no common Power on Earth, which can 
interpoſe and do juſtice between them, 
And ſeeing it is from God alone that 
each Prince derives his Power, he alone 
is the common Lord and Maſter who 
reigns over all, and who may ſet him- 
ſelf up for their Judge ; and this he 
does by the means of War, which he 
ermits Princes to have recourſe to, 
when the Injuſtices of others give occa- 
ſion for it. And it is for this reaſon 
that he takes to himſelf the Name of 
the Lord of Hoſts f; becauſe he exer- 
ciſes his Juſtice between Princes by 
the Succeſs he is pleaſed to give to 
Wars. So that Wars are as it were a 
Tribunal on which God himſelf fits as 
Judge g ; and it is his Juſtice which 
ictory makes to triumph therein. And 
tho he often ſuffers, as has been remark- 
ed in another place, the righteous Par- 
ty to be oppreſſed by Force of Arms, in 
the ſame manner as he permits like- 
Wiſe that Princes and their Officers do 
not always render Juſtice in their Do- 
minions ; yet ſtill it is the Juſtice of 
God, inſeparable from every thing 
which he wills, that reigns by the E- 
vents he is pleaſed to give to Arms. 
And even when he ſufters the righteous 
Party to fink under Violence and un- 
der Injuſtice, he turns the Events of 


his Providence to the Support of his 


Juſtice. For this Juſtice of his not be- 
ing confined, as that whereof he grants 


F I come to thee in the Name of the Lord of 
Hoſts, 1 Sam, 17. 45. 

For the Battel is the Lord's. 1 Sam. 17. 47. 

God himſelf is with us for our Captain. 2 Chron. 
13. 12. 

g For God breaketh the Battels z for among ſi the 
Camps in the midſt of the People he hath delivered 
me out of the hands of them that perſecuted me. 
Aſſur came owt of the Mountains from the North, 
he came with ten thouſands of his Army, the 
multitude whereof ſlopped the Torrents, and their 
Horſemen have covered the Hills, He bragged tha: 
be would burn up my Borders, and kill my young 
Men with the Sword, and daſh the ſucking Chil- 
dren againſt the Ground, and make mine Infants as 
a Prey, and my Virgins as a Spoil, But the Al- 
mighty Lord hath diſappointed them by the Hand 
of a Woman. Judith 16. 3, 4, 5, 6. 

dee 1 Chron. 11. 14 & 21 


the Diſpenſation to Men, ta the reftrain- 
ing of ſome Injuſt ic es, according as the 
Occaſions do happen, but having: 
Extent to the upiverſal Government 
bo that paſſes among Mankind; as Gd 

nds always in all Men juſt Occaſions 
for chaſtiſing both Princes and People, 
without doing injuſtice to any body; fo 
it is by the different Judgments of his 
infinite Wiſdom, that he does not give 
to all jaſt Wars a fuccefsful Event. 
And this. very | Juſtice of his, which 
ſuffers Injuſtice and Oppreſſion to 
triumph, chaſtifing by this Event the 
Princes and People who bear the 
Weight of the Vidory of unjuſt Arms, 
reſerves to a proper time the Puniſh- 
ment of thoſe, who by theſe Victories 
of theirs have been only the 'Inſtru- 
ments of his Juſtice, and they ſhall 
feel in their tyrn the Weight of his 
Hand. 

Since therefore it is the Juſtice of 
God which Princes exerciſe, when the 
Injuſtices of their Enemies oblige them 
to make War ; fince it is by Arms that 
this E is to be render'd, and that 
the Victory which God gives to the 
Courage and Forces of the victorious 
Party h, decides in favour of Juſtice, 
and makes it to triumph, in order to 
impoſe its Yoke on thoſe whom God 
would have ſubjected to it; this Func- 
tion gives to the Arms imployed for the 
War a Dignity of Juſtice; and of a Juſ- 
tice very different from that which 
Princes adminiſter to their Subjects. 
For whereas the Juſtice which Princes 
render to their Subje&s commands the 
Arms, and regulates the Uſe of them ; 
and whereas they are only the Inſtru- 
ment of Juſtice, with which the Prince, 
and under him the Officers of Juſtice, 
arm the Miniſters who execute their 
Orders ; and fo this Juſtice has of it 
felf its Authority and Dignity, and it 
is from it that the Arms it puts into the 
hands of its Miniſters derive their legal 
Authority ; the Jaſtice which is exer- 
ciſed by War, has no Dignity, no Au- 
thority but what it derives from the 
Force of Arms. So that whereas the 
Miniſters, who are armed by Juſtice jn 
a State, that they may make ir to reign 
over the Subjects, are below the Dig- 
nity of thoſe whoſe Orders they exe- 
cute, becauſe theſe have the Adminiſ- 
tration of this Juſtice, and give to thoſe 

h They determined not to pitch Camp, but con- 
rageouſly to ſes upon them, and manfully to try the 
Matter by Conflifh, 2 Maccah. 18. 17, 


© See this Paſſage quoted entire hereaſier in this 
© Preambie,” | | 


Mi- 


'Of the ſeveral Orders, r. Tit. 9 Set. 3: 


Miniſters the Uſe of Arms; in War it 
i the Prince himſelf who is armed by 
the Hand of God, and who with his 
own hand imploys the Force of Arms, 
even to expoſe his own Life upon occa- 
tion, that he may exercife that Juſtice, 
which God has reſerved to himfelf to 
render to Princes. Thus the Dignity of 
this Juſtice is in the Arms themſelves 
Which are to render it; and herein con- 
fiſts the Glory of Arms. And tho all 
Princes cannot, and even ought not 
always to fight themſelves, and com- 
mand their Armies in Perſon, and are 
obliged to intruſt the Command of them 
to Generals, and to commit the Direc- 
tion of the Arms to other Perſons; thoſe 
who are raiſed to this Honour, exerciſe 
the divine Function of the juſtice of 
God between Princes, and it 1s by their 
Arms that they are to render it, and to 
impoſe its Yoke on their Enemies. 

hus it is by their Hands that God 
diſpenſes his Juſtice, as he diſpenſes it 
by the Hands of the Prince, to whom 
he has given a Right to make War. So 
that the Uſe of Arms in juſt Wars, gives 
to Princes, and to thoſe who command 
their Armies under them, this double 
Glory, of being armed by the Hand of 
God for the Support of Juſtice, and of 
being at the — time the Defenders 
and Protectors of the State, by preſer- 
ving the Goods and the Lives of all the 
Subjects at the hazard of their own. 

If we conſider in the Perſon of the 
Prince the Uſe of Authority for diſpen- 
ſing Juſtice among his Subjects, and 
that of Arms for the War, according to 
the Views we may have of this Parallel 
from the Reflections juſt now made up- 


on it; we ſhall find therein the Founda- 


tions of the Glory of Arms, and of the 
Equity of the Judgment that Uſage has 

upon it; which has been only 
the natural Sentiment of the Multi- 
tude, and the general Bent of Man- 
kind, who were perſuaded, that the 
Uſe of Arms in War had a Rank of Ho- 
nour and of Dignity above that which 
the Adminiſtration of Juſtice within a 
State can give, whether they knew, or 
whether they were ignorant of the 
Principles of the Dignity both of the 
one and the other of theſe two Or- 
ders. 

All that has been ſaid hitherto of the 
Dignity which the Profeſſion of Arms 
receives from the Divine Providence, 
which commits the Uſe of them to 
Princes, that they may make War, 
ought to be underſtood only according 


” 


take the 


to the Relation which the Conduct of 
the Princes, who take up Arms, has to 
the ſaid Divine Providence. For tho 
all the contending Parties propoſe: to 
themſelves to have God for their Judge, 
and that the People of the two diffe- 
rent Parties give the {ame Honour to 
the Profeſſion of Arms; yet the Princes 
wha engage in unjuſt Wars, draw upon 
themlelves, notwithſtanding that Ap- 
pearance of Glory in the eyes of Men, 
a terrible Vengeance for daring to ſet 
up God for a Protector of Violence, 
and for employing the Power he has 
entruſted to them, as an Inſtrument of 
their Paſſions. Thus there is nothing 
of greater importance in the Conduct of 
Princes, than the care of not propoling 
to themſelves any other Glory, any - 
ther Good, than that of maintaining 
the Power and Dominion of Juſtice. 
So that, as it is by Juſtice they ought 
to exerciſe their Power over their Sub- 
jects, it is only in behalf of Juſtice that 
they imploy the uſe of Arms againſt 
their Enemies, and that they engage in 
no War, except for Cauſes which they 
may Juſtly hope that God will under- 

efence and Protection of, and 
where they may be able to join to all 
they may expect from their Forces and 
from their Courage, a Confidence in 
his Help, and Succeſs. to the Arms 
which he puts into their hands. Ir 
was with this View alone, that the 
Princes who were animated by the Spi- 
rit of God, undertook and carried ori 
their Wars, they engaging in no War 
but for Cauſes worthy to have God for 
their Judge and Defender. Take this 
holy Sword a Gift from God, with the which 
thou ſhalt wound the Adverſaries. Thus 
being well comforted by the Words of Judas, 
which were very gcod, and able to ſtir them 
up to Valour, and to encourage the Hearts 
of the young Men, they determined not to 


pitch Camp, but courageouſly to ſet upon them, 


and manfully to try the Matter by Conflict, 
becauſe the City, and the Sanctuary, and 
the Temple were in danger. 2 Macc, 15. 

161% | 
Tho it may ſeem reaſonable to gather 
from all theſe Refle&ions on the Paral- 
lel of Arms and of Juſtice, of the 
Gown and of the Sword, that the 
Order of Arms has the firſt Rank ; yer 
no body will pretend to infer from 
thence, that all who are of the Proſeſ- 
ſion of Arms, ought to take place of 
all thoſe who belong to the. Order of 
the Adminiſtration of Juſtice. And we 
do not make this Remark here, to pre- 
| | vent 
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vent a Doubt which can never enter in- 


to any one's Mind ; but only to inform 
the Reader, that, as ſhall be ſaid in 
this Section, it is neceſſary to diſtin- 
guiſh between the Precedency of one 
Order before another, and that of the 
Perſons of one Order before the Perſons 
of another. For as there are in each Or- 
der divers Degrees of Honour, of Dig- 
nity, and Authority; the Effect of the 
Dignity of one Order above another is 
only that we ought to compare the Per- 
ſons of the reſpective Orders, accord- 
ing to the Rank which every one may 
have in his own Order. So that he 
who occupies in his Order the ſame 
Rank which another holds in his, pro- 
vided both the one and the other are 
equally advanced in their reſpective Or- 
ders ; he who is of the Order which 
has the greateſt Dignity, will take place 
of the other. Thus, when there was 
in France a Conſtable ; as he had among 
the Sword-Men, or in the Order of 
Arms, the ſame Rank which the Chan- 
cellor has in the Order of Juſtice, he 
took place of the Chancellor. But as 
thoſe of each Order are unequally fitua- 
ted, every one in his own Order, and 
that there is on one ſide and the other 
more or leſs in every Perſon of the Dig- 
nity of his Order ; the Ranks are re- 
gulated by the Proportion of the Rank 
that every one has in his own Order, 
and by ha WE of his Functions, 
and the other Circumſtances which may 
come under conſideration for regulating 
between them the Precedency of the 
one before the other. So that many 
Perſons of an Order leſs honourable, 
have much more Dignity than others 
who are of a ſuperior Order, and of 
whom they take place. All theſe things 
make up a large Detail, which it is not 
our buſineſs to enter into here ; where 
we intend to confine our ſelves to the 
general Principles of the Matter of 
Precedency, as has been remarked in 


the Preamble of this Title. 


It follows from this laſt Remark, that 
in the Queſtions touching Rank and 
Precedency, it is neceſſary to diſt in- 
guiſh two ſorts of Ranks or Preceden- 
cies, that of the Orders, which ſets 
one Order above the other; and that 

f the Perſons, whether they be of one 
— the ſame Order, or of divers Or- 
ders, which places them differently ei- 


ther by the bare View of their Order, 
or other Views. 


It is theſe two 
ways of conſidering Ranks and Prece- 


dencies, which ſhall be the ſubject Mat- 


be other Profeſſions 


ter of this Section. MA 
.  Altho, beſides the Profeſſions men- 
tioned in the foregoing Sections, there 
| culiar to Wo- 

yet we have made no Diſtinction 
of them. For beſides that theſe Pro- 
feſſions are compriſed under ſome of the 
kinds that have been diſtinguiſhed, 
when any Queſtion ariſes about the 
Condition, Profeſſion, and Rank of 
married Women, it is the Condition 
and Rank of the Husband which ought 
to regulate that of the Wife; unleſs it 
be in the Caſe of Princeſſes who marry 
below their Quality. And as Wives 
follow the Condition of their Huſ- 
bands i, ſo it is with Widows who fol- 
low the Condition of their laſt Huſ- 
band ; and as to young Women who 
are not married, they are of the ſame 
Order and Rank to which their Fathers 
belong m. 


i Mulieres honore maritorum erigimus, & gene- 
re nobilitamus. J. «lt. C. de incol. 

Quoniam uxores coruſcant radiis maritorum, hoc 
lege dante. Nov. 105. cap. 2. in pri. 

Foemin# nuptz clariſſimis perſonis, clariſſimarum 
perſonarum appellatione continentur. Tamdiu 
igitur clariflima fœmina erit, quamdiu ſenatori nu 
ta eſt, vel clariſſimo, aut ſeparata ab eo, alii 1 
rioris dignitatis non nupſit. J. 8, fi de Senat. 

Cum te non ex Senatore patre procreatam ſed ob 
matrimonium cum Senatore contractum, clariſſimæ 
foeminæ nomen adeptam dices: claritas, quæ be- 
neficio mariti tibi parata eſt, ſi ſecundi ordinis vi- 
rum poſtea ſortita es, redacta ad prioris dignitatis 
ſtatum depoſita eſt. I. 10. C. de nupt. | 

| Si autem minoris ordinis virum poſtea ſortitæ 
fuerint, priore dignitate privatæ poſterioris mariti 


- 


ſequentur conditionem. d. l. in f. 


Non tamen permittimus mulieribus ad ſecundas 
venientibus nuptias, adhuc yelle priorum maritorum 
dignitatibus aut privilegiis uti: ſed ad quale poſt 
priorem venerint matrimonium, illius amplectantur 
fortunam z quz enim priorum oblita eſt, non rur- 
ſus ex prioribus adjuvabitur. Nov. 22. cap. 36. | 

m Clariſſimarum fœminarum nomine, Senato- 
rum filiæ, niſi quæ viros clariſſimos ſortitæ ſunt, 
non habentur, fœminis dignitatem clariſſimam ma- 
riti tribuunt, parentes vero donec plebeii nuptiis 
fuerint copulatæ. l. 8. . de Senator. 


The CONTENTS. 


I» 1t is neceſſary to examine the Ranks of 
the Orders before thoſe of the Perſons. 

2. The firſt Order is that of the Clergy. 

3. The firſt of the Lay Orders is that of the 
Profeſſion of Arms. 

4. The ſecond Order, the Council of the 
A 

5. Third Order, of the Adminiſtration of 
Fuſtice. 

6. Fourth Order, the Profeſſion belonging to 
the Revenue. 

7. Fifth Order, the Profeſſion of Sciences, 
and Liberal Arts. 985 

os 8. Sixth 


- - 


Of the ſeveral Orders, Sc. Tit. 9 Sec. g. 


8. 


2 Order, the Profeſſion of Merc han- 
⁊e. wt 
9. — Order, of Trades and Handi- 
crafts. 
10. Eighth and Jaft Order, Huzbaudry and 
the Care of ©, ww wy | 
11. Divers kinds of Conditions aud Profeſ- 
frons under every one of theſe Orders. 
12. The Character which diſtinguiſhes the 
Aer a 
13. Character of the firſt Lay Order, the 
_ Profeſſion of Arms. 4 1 Fs 
14. Character of the. ſecond Lay Order, the 
Prince's Privy Council, = © 
15. Character of the third, the Adminiſ- 
tration of Juſtice. | 1 
16. Character of the fourth, the Revenue. 
17. Character of the fifth, Profeſſion of 
Sciences and Liberal Arts. 8 
I 9 Character of the fith, of Merce han- 


xe. 

19. Character of the ſeventh, of Trades 
and Handicrafts. wet ode 

20. Character of the laſt Order, Musban- 

_dry and the Care of Cattle. por 25.98 

21. Ranks of Perſons are not all regulated 

. according to the Ranks of the Orders. 

22. Caſes where the Ranks of the Orders, 
or Claſſes, regulate thoſe of the Perſons. 

23. Caſes where the Ranks of the Perſons 

are not ſo regulated. 5 
Dbe Will of the Prince regulates the 
Rank between Perſons of different Orders 
„ i i a dt 

25 · Diſtinction between the Uſe of the pre- 
ceding Rules aud that of the following. 

26. Will of the Prince regulates the Prece- 

dency between Perſons of the ſame Order 
or Claſs. - 

27. The Ranks in one and the ſame Order 
or Claſs, diſtinguiſhed by the Differences 
of the Functions of every Perſon. 

28. Among Equals of the ſame Claſs, their 
Rank is regulated by the Order of their 
Reception. | 


29. Perſonal Qualities make no Alteration + 


in the Rule which ſettles Precedency ac- 
cording to the time of Admiſſion. 

30. Why mention is made here of Rank and 
Precedency in relation to Municipal Of- 

es. | | 

31. Remark on the Rule, for deciding of 
Ranks by perſonal Qualities. 

32. Two ſorts of, Qualities neceſſary to be 
diſtinguiſped. 

33. Preference on account of the Difference 
prone hens of 4 

34. Preference becauſe of Age. 

= Preference for having ſerved in other 


© HR GR 7 22 
36. Preference becauſe of the number of 
Children. 


3 7 — account of greater Riches. 

38. On account of the greateſt number 
Voices in Electious. © 5 f 4 
Perſon, 4) | 

40. Preference on account of Birth. 

41. Caſes where regard ffiould be had 

the Parts and Virtue of the Perſons. 

42. Preference according to the Uſage | of 
Places. il ow") 

43- The Regard which ought to be had to the 
e Combination - of Perſonal Qua- 

tres, ry 

44+ Precedency with, regard to the Clergy, 

45. Two Caſes where it is 2 

the Ranks of Clergymen. | 

46. The Rule of the Rank e Clergymen a- 


ot themſelves. WO 
47. Two Rank between Clergy- 


Caſes of tbe 
men and Laymen. tho 
48. All Clergymen take place of Laymen 
in the' Caſes relating to their ſpiritual 
Funttions. 19630 8; - 5 
49. Caſes where Clerg ymen and Laymen 
meet together in the ſame Bo ). 
50. Caſes where: Clergymen and Laymen 
have Precedency differently, according 10 
the Nuit. 15 n 
Before we explain the Rules of Rank 
and Precedeney among Perſons, whe- 
ther they he of the ſame or of different 
Orders; it is neceſſary to conſider firſt 
the Ranks of the Orders among-them+ 
ſelves. For tho it often happens that 
ſome of an inferior Order take place of 
others who are of a higher Order, as 
has been ſaid in the Preamble ; yet that 
is upon particular Conſiderations which 
ſhall be explained hereafter, and do not 
hinder but that in the Caſes where Per* 
ſons are diſtinguiſhed barely and pre- 
ciſely by their Orders, thoſe af the 
moſt honourable Order precede thoſe 
of the leſs honourable. So that, it is 
neceſſary to begin with the Ranks of 
the Orders: and as in the foregoing 
Section we have diſtinguiſhed the difle- 
rent kinds of Profeſſions, according to 
their Uſes for the Wants and Neogſſi- 
ties of the Society, and have given to 
all thoſe different Wants, the Order 


to 
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39. Preference of a Scholar to an iliterate. | 


I, 1 39 
neceſſary 
to examine 
the Ranks 
of the Or» 
ders befors 
thoſe of 
the Per- 


ſents 


which ſeemed to be moſt natural; ſg 


we ſhall purſue the ſame Method, as to 
the Ranks of the Orders a. 1 

© The firſt view in relation to the Ranks 
* Perſons is that of the Rank of their Orders, 
c which regulates that of their Perſons, if there bg 
© no other reaſon of Diſtinction. | 
See the 224 and following Articles. 


I 


as © 
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2. The frſs Of all the Orders, the firſt in Ho- 
Order is nour, Dig 
= ef the Order of Eccleſiaſticks, who are Mi- 
. niſters of Jeſus Chriſt, Diſpenſers of the 
Myſteries of Religion, and Who re- 

ceive from him the Holy Ghoſt, for the 
Edification and Government of his 
Church. It is this Importance, and 

this Elevation of ſo auguſt a Miniſtry, 


that gives to this Order preferably be- 


fore all others, employed only about 
Temporal Concerns, a diſtinguiſhed 
Rank, in tion to their Diffe- 
rences. It is this Order which we call 
the Clergy ; and tho all who belong to 
this Body, are not advanced to the ſa- 
cred Miniſtry of thoſe primary Func- 
tions, yet all the Functions which the 
ſeveral Orders of the Clergy exerciſe, 


having a relation to the Government of 


the Church, the Order of the Clergy 
hath its Dignity preferably. to all other 
Orders whatſoever-b; b. 

b The Order of the Clergy is called the firſt Order 
of the Kingdom, in the Edift of the, Month. of April, 
1695. concerning the Eccleſiaſtical Juriſdiction. 

And thou ſhalt come _ the Prieſts the Levites, 

and unto the Judge that hall be in thoſe Days, 

and enquire z and they ſnall ſhew thee the Sentence 

of Judgment. And chou ſhalt do according to the 
Sentence which they of that Place (which the Lord 

- * ſhall chuſe) ſhall ſhaw thee, and thou ſhalt'6bſerve 

to do according to all that they inform © thee, 
Deut. 17. 9, 10. N las $5.19 

of the Lay that of the Profeſſion of Arms, in the 
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Orders Exerciſe of which conſiſts the Glory of 


mo, ng the Prince, and which makes a. Bod 
, | * 
we co whereof the Sovereign is the Head, and 
which hath for its Members the Princes 
of the Blood, the Officers of the Crown 
who are Sword-Men; the ' Governours 
of Provinces, | and all the moſt illuſ- 


trious Perſons whoſe Birth and Quali- 


ties give them their Rank in this Or- 

der c. nt es brig: + 

c See the Preamble of this Section, and Seft. 2. 
Art. 3. Manni f ” | 
| Ste the Rematk on the following Article. | 

4. The ſe: The ſecond Order of Laymen is that 

cond Or- 

2 of the Prince honours with a Place in his 

the Prince, Privy Council, where are debated the 

Affairs of State, thoſe relating to the 
Order of the Government, and other 
Matters, which the Intereſt of the 
Church and the publick Good may oc- 
caſion to be brought before them. And 
tho there may be in this Order Eccle- 
ſiaſticks and Perſons belonging to the 
5 
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ity, and Neceſſity, is the 


of the Miniſters and other Perſons whom 
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Profeſſion of Arms, Princes of the Blood 
and others; yet the Nature and Func- 
tions of this Order, not having the 
Character of Eccleſiaſtical Functions, 
nor' of the Fun&ions belonging to the 
Profeſſion of Arms, it ought to be rank- 
ed among the Lay Orders, and in the 
next place to that of the Sword d. 


d See Sette 2. Art. 4. 

J We muſt diſtinguiſh the Council 
mentioned in this Article, that 
wherein are decided the Law-Suits be- 
tween contending Parties, of which we 
ſhall ſpeak in the following Article. 

It is to be remarked on this Article, 
that tho it be true thar 'the Prince is 
not only the Head in his Council, but 
that he. alone, without the concur- 
rence of his Counſellors, may make Or- 
ders and Decrees therein, except it be 
in the States where the Prince 1s obli- 
ged to conform himſelf to the Deli- 

rations of his Council ; yet we have 
not ſaid in the Article, that the Coun- 
cil of the Prince makes a Body of which 
he is the. Head, as has been ſaid in the 
foregoing Article, that he is the Head 
of the Body which is compoſed of Per- 
ſons whom their Birth and other _— 
lities engage to ſerve him in the Ar- 
my. For there is this difference be- 
tween this Body and that compoſed of 
the Prince's Council, that the Prince 
himſelf is not a Member of his Coun- 
cil, whereas he is armed with a Sword; 
and it is for this reaſon that in the 
foregoing Article we have aſſigned the 
firſt Rank to the Profeſſion of Arms, 
becauſe the Prince himſelf uſes them, 
and the Princes of the Royal Blood take 
it as an honour to wear them, for the 
Service of the Prince, and under his 
Command. Thus of what Quality ſoe- 
ver the Perſons may be who are of the 
Prince's Council, there is no wrong 
done them by placing before their Or- 


der another wherein the Prince himſelf 


and Perſons of ſo auguſt and elevated 
Rank are comprehended. 
See the Preamble of this Seftidn. 
| V. . 
The third of theſe Orders is that of 3, if 
the Perſons who exerciſe the Functions % 11;- 
of the Adminiſtration of Juſtice, whe- ration 
ther it be in the King's Council for Af- of Juli. 
fairs which are cognizable there, or in 
that which is termed in France the 
Council for deciding Law-Suits between 
Parties, or in the ſeveral Courts of Juſ- 


tice, which it is not our buſineſs to 
enumerate 


5. Fourty 


5 tinction o 


Of the ſeyeral Orders, c. Tit. 9. Sect. 3. 


enumerate here. This Order compre- 
hends alſo the Officers who are ſole 
Judges in Matters belonging to their 
Cognizance, and likewiſe the other 
Perſons, who without being Judges, 
exerciſe the Functions neceſſary in the 
Adminiſtration of Juſtice, ſuch as Ad- 
vocates, Proctors, Regiſters, and o- 
thers e. And ſeeing the Adminiſtra- 
tion of Juſtice implies the Miniſtry 
of the Civil Policy, which is a part 
thereof, and that the greater part of the 
Officers of Juſtice, and the chief among 
them, exerciſe many Functions of the 
Civil Policy; and that alſo all others 
who have any Direction in the Civil 
Policy, have likewiſe Fun&ions of ad- 
miniſtring Juſtice which the Civil Po- 
licy renders neceſſary ; we ought not to 


ſeparate the Civil Policy from Juſtice, 


and they may be both comprehended 
under one and the ſame Order, ſeeing 
their Functions are united to the grea- 
teſt part of Offices, and to thoſe in the 
firſt Rank of juſtice, and are exerciſed 
by the ſame Perſons f. 


See Sect. 2. Art. 5, 
7 See Sect. 2. Art. 6. 0 ; 
< The Reader ought not to be ſurprized that we 
© have ranked in one and the ſame Order the Pri- 
vy Council, the chief Courts of Judicature, the 
© other inferior Judges, and alſo thoſe who exerciſe 
© other Functions beſides thoſe of a Judge, and 
© which are neceſſary in the Order of the Adminiſ- 
© tration of Juſtice, For it is certain that all the 
Functions of theſe ſeveral ſorts of Officers, and 
© other Perſons, are of the ſame Order which re- 
© lates to this Adminiſtration. And the great Dif- 
© ference there is between thoſe who are — firſt of 
© this Order, and thoſe who have the laft Rank 
© in it, does not hinder them from =. all in the 
© ſame Ordet, when this Word is taken in the 
© Senſe it ought to have here, for the general Diſ- 
7 Conditions; no more than the Dif- 
© ference that is between a common Soldier and a 
© Prince of the Blood, or a Mareſchal of France, 
© hinders the common Soldier from being of the 
© Order of thoſe who wear the Sword. 


VI. 
We may put down in the fourth Rank 


Order, the the Order of Officers and others whoſe 


Profeſſion 

belonging 

to the Re- 
Venue, 


Profeſſions and Imployments are about 
the Revenue, who have the Management 
and Dire&ion of it, thoſe who ſettle 
and adjuſt the Aſſeſſments in the Pub- 
lick Taxes, thoſe who collect them, 
and in general all who exerciſe any 
Functions, which have relation to the 
Management and good Order of the 
Publick Revenue g. 
g See the Title of the Revenue. 


T There are Officers who have an 
Adminiſtration of Juſtice, and who by 
reaſon of that Function may be placed 

Vor. II. 


in the Order which, has been ſpoke of 
in the foregoing Article ; ſuch as the 
Officers of the Chamber of Accounts, 
whoſe Functions relate to Matters of 
Accounts, and who have other Func- 
tions of a different nature, and of much 
a4 importance; the Officers of the 

ourt of Aids, who render juſtice to 
Parties who have Law-Suits with orie 
another, not only in Matters belonging 
ro the Revenue, but in all other Mat- 
ters of what kind ſoever they be, when 
they come in as Incidents to the Mat- 
ters of the Revenue, and likewiſe de- 
termine Claims to the Title of Nobi- 
lity, when the ſame is conteſted, to thoſe 
who pretend on that ſcore an Exemp- 
tion from the "Faxes ; the Treaſurers of 
France, who beſides their Functions in 
and about the Revenue, have the Di- 
rection of the Policy relating to the 
Highways, which is allotted to them 
by the Ordinances, for viſiting and 
repairing the Highways, Cauſeys, 
Bridges, Pavements, Sea- Ports and Paſ- 
ſages of the Kingdom. But altho all 
the ſaid Officers, and others, ſuch as 
thoſe belonging to the Elections or Diſ- 
tricts of the Kingdom, exerciſe Func- 
tions of Juſtice; yet they are properly 
ſpeaking Officers belonging to the Re- 
venue; and the Ordinances give that 
Quality to the Chambers of Accounts, 
and to the Treaſurers of France a, and 
the Courts of Aids have it even by 
their Name. 

a See the Ordinance of the Month of Auguſt 
1598. Art. 2. 

VII. 
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After theſe ſeveral ſorts of Officers, 7. Fifth 


the fifth Order of Profeſſions, accord- 
ing to that of the Wants and Neceſſi- 
ties of the Society, is the Order of 


Order, the 
Profeſſion 


of Sciences 
and Libe- 


Perſons who profeſs the Sciences and ral Arts. 


Liberal Arts that are taught in the Uni- 
verſities and Schools B. Which is to be 
underſtood of the Profeſſors of the Ca- 


non Law, of the Civil Law, of Phy- 


ſick, and of ſuch ſorts of Liberal Arty 
For as to the Profeſſors of Divinity, 
they belong to the Order of Eccleſiaf- 
ticks; which makes the Univerſities 
mixed Bodies, compoſed of Churchmen 
and Laymen, as has been obſerved in 
another placei. It is under this Order 


that we ought to include thoſe who ha- 
ving taken Degrees in the Faculty of 
Phyſick in an Univerſity, make Profeſ- 
ſion of practiſing it. 

h See Set. 2. Art. 8. | 

i See Tit. 17. of Univerſities, Sect. 1. Art. 1. 
VIII. 
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8. Sixth 
Order, the 
Profeſſion 
of Mer- 
chandixe. 


9. Seventh 
Order, of 
Tradesand 
Handi- 
crafts, 


„ . 
Purſuant to the ſame Order, of the 
ee e 
Merchaodize makes a fixth Order, 
Miro conſiſts o the #65 who ex- 
erciſe the ſeveral Commerces neceflary 
in a State; whether they be carried on 
only between Subjects of one and the 
ſame Prince, and he things which are the 
Growth and Manufacture of his Domi- 
gießt or be carried on with Strangers, 
or things which do not grow, or at 
leaſt do not ſufficiently abound, in the 
Territories of that Prince . 

See Sect. 2. Art. 9. | 

The Uſe of Trades and Handicrafts 
makes a ſeventh Order of Profeſſions, 
which are neceſſary to prepare and fit 
for uſe to the ſeveral Wants of the Pub- 
lick, all the ſeveral Matters which the 
ſaid Wants may demand u. 

m See Sekt. 2. Art. 9. 

© It is by the _= of Trades and Handicrafts 
© that we apply to uſe all things that are either ne- 
< ceſlary, uſeful, or convenient for all ſores of Wants. 


See Heb. 3. 4. 1 Theſſ, 4. 11, 

Moreover there are Workmen with thee in abun- 
dante; Hewers and Workers «of Stone and Timber, 
and all manner of cunning Men, for every man- 
ner of Work ; Of the Gold, the Silver, and the 
Braſs, and the Iron, theres no number. 1 Chron, 
22. 1 10. ; ; 

"For be; peradventure willing to pleaſe ons in Au- 
thority, forced all his Skill to make the reſemblance 


of the beſt Faſhion. Wiſdom of Solomon 14. 19. 


10. Eighth 
and laſt 
Order, 
Husban - 
dry and 
the Care 
of Cattle, 


X. 

The laſt Order of Profeſſions, tho 
the firſt in neceſſity for the Life of Man, 
is that of Perſons employ'd in Husban- 
dry, and looking after Cattle x. Theſe 
are likewiſe the moſt natural Profeſ- 
ſions, and which for this reaſon were 
in the firſt times. the Employment of 
Perſons even of the firſt Rank, a- 
mong thoſe whom God called to his 
Knowledge and Worſhip o and it was 


n See Set, 2. Art. 11, 
„ And Noah began to be an Husbandman. Gen, 


20. 
1 And Jacob ſaid, I will again feed and keep thy 
Flock. Gen- 30. 3 L. f 
Thy Servants Trade hath been about Cattle ſrom 
our Youth even until now, both we and alſo our 
Father. Gen. 46. 34. ch. 47. 3. 
MNoſes kept the Flock of Jethro his Father in- Laus. 
Exod. 3. 1. 
But David went and returned from Saul, to feed 
his Father's Sheep at Bethlehem. 1 Sam. 17. 15. 
And David ſaid unto Saul, Thy Servant kept his 
Father's Sheep, and there came a Lion and a Bear, 
and took a Lamb out of the Flock ; and 1 went out 
after him, and (mote bim, ang delivered it out of 
his Mouth, 1 Sam. 17, 34, 35 
© Itis remarkable in relive to this Subject, that 
c after Saul had been choſen King of 1/rael, he 
£ conducted the Cattle home out of the Field, 


1 a * » _ at ©: A 
1 4 - * 
7 C. 0 0 


the Society, the Profeſſion of 


Husbandry that was to be the Labour 


' - 


and Work of Man, even before his Fall ; 
and ſeeing as à Puniſhment for his Fall, 
God has eines him a painful and 


- 


laborious Life, to earn his Bread with 


the Sweat of his Braw, no body fulfils 


this divine Order in the literal Senſe, 


more than Shepherds and Labourers - 


but as this Calling is very laborious, 
and imploys the greateſt part of Man- 
kind, and removes them more than an) 
other Profeſſion, from the Uſe of R 
and Precedency, we have therefore 
placed thoſe who follow this Imploy- 
ment in the laſt Rank. 


And be held, Saul came after th | 
Field. e e after the Herd out of the 


| 9 1 In the Sweat of thy Face ſhalt thou eat Bread, 
F 


thou return unto the Ground; for out of it 

al thon taken, Gen. 3. 19. | 

In Sorrow ſhalt thou eat of it all the Days of 
thy Life. Gen. 3- 17+ | 

Therefore the Lord God ſent him forth from the 
Garden of Eden to till the Ground, from whence be 
was taken. Gen, 3. 23. . 

See the Treatiſe of Laws, chap. 2. numb. 2. 
and the Preamble of Tit. 15. | 


1 


Theſe different Orders, juſt now ex- 11. Diver: 
plained, are ſo many general Kinds, bind f 
which compri e all the ſeyeral Condi- 1 
tions and Profeſſions; for there is not fh, , 


any one of them but what belongs to 


ſome one of the ſaid Orders. But all oz: of theſe 
the Or ders have this in common, that Orders. 


there are in every one of them other 
Kinds lefs general, which diſtinguiſh the 
Perfons of each Order as it were into 
divers Claſſes, which have different 
Ranks among themſelves, as will appear 
by the following Articles. And tho 
the Differences of the ſaid Claſſes be 
ſuch, that they make ſeveral kinds of 
Conditions and Profeſſions ; yet ſeeing 


all the Conditions and Profeſſions which 


are of one and the ſame Order, tho 


in different Claſſes, have a common 
Character belonging to them Which 


ranges them under the Order diſtin- 
guiſhed by the ſaid Character, it was 
not proper to make as many Orders as 
there are Claſſes; but to reduce all the 
Conditions and Profeſſions to the leaſt 
number of general Kinds poſſible q, ob- 
ſerving between theſe kinds of Diſtinc- 
tions, that they be ſuch, as that one 
may perceive in every one of them a 
Character which may agree to the ſeve- 
ral Claſſes comprized under it. And 

© q It is agreeable to Method and Order to be- 
gin with the moſt general Diſtinctions. 

« Seein the Articles which follow what are the 
© Characters that diſtinguiſh the Orders, and are 


© common to the ſeyeral Claſſes of every one. 
; 4s 


14. 
ratte 
' the ſ. 
Layc 
the pe 
Privy 
Coun 


Is, Cha 
rafter of 


the third 
the Adm 
niſtration 


of Fuſtice, 


Of the ſeveral Orders, Sc. Tit. 9. Sect. 3. 4²⁷ 


as for the Detail of theſe Claſſes which 
it would be too tedious to enumerate 
at length, and which could not well 
be done without Confuſion, it will be 
ſufficient to give, in theſe following 
Articles, general Ideas, and ſome Ex- 
amples which may make it eaſy to find 
out what any one deſires to know of all 


this Detail. 
XII. 


12. The In the firſt Order, which is that of 

Character the Clergy, the Character common to 

which diſ 11} who are of this Order, is their De- 

_ ſtination to ſome Eccleſiaſtical Miniſtry 

of the or Function r. But under this Charac- 

Clergy. ter it is neceſlary to diſtinguiſh, as it 
were into ſeveral Claſſes, the Biſhops, 
Prieſts, and others in holy Orders, the 
Canons of Cathedral and Collegiate 
Churches, and others belonging to this 
Order, as ſhall be explained in the fol- 
lowing Title. 


r See the Preamble of the following Title. 


XIII. 


13. Cha- In the ſecond Order, to wit, that of 

rafter of the Profeſſion of Arms, which is the 

the frſ® firſt among the Lay Orders, the Cha- 

Fa 2 racter common to all the Perſons of this 

Profeſſon Order, is their Engagement to ſerve in 

of Arms. the Wars. But under this Character 
we muſt diſtinguiſh the Generals of an 
Army, the Mareſchals of France, the 
Colonels, Captains, and other Officers, 
the Soldiers, and alſo the Perſons whoſe 
Qualities engage them to this Service, 
as will appear in the ith Title s. 


s See Tit, 4. and Tit. 11. 


XIV. 


14. Chas In the ſecond of the Lay Orders, 
rafter of under which are comprehended the 
the ſecond Perſons who compoſe the Privy Council 
LayOrder, of the Prince, the Character common 
the Princes 4 . 
Privy do all who are of this Order is to have 
Council, ſome of the Functions, which relate to 
| the Order of Government, and to the 
common Good of the Church, and of 
the State. But ſeeing theſe Functions 
are different, it is neceſſary to diſtin- 
guiſh under this Character the Miniſters 
of State, the Secretaries of State, and 
others to whom the Prince diſtributes 
theſe Functions, either by the Title of 
Offices, or under other Titles x. 
t See Art, 4. See2 Chron, ch, 10, 11. 


XV. 


15. Cha- In the third Order, in which are the 
3 Perſons who exerciſe the Functions of 
the 44,2, the Adminiſtration of Juſtice, the Cha- 
rifration racter common to them, is that of be- 
of Juſtice, ing employed in ſome one of the ſaid 

Functions; but it is neceſſary to diſ- 


VOI. II. 


tinguiſh in this Order Perſons of Qua- 
lities very different, according to the 
Qualities ſof theſe Functions. For the 
firit of this Order is the Chancellor, 
who is the Head of it, and of all the 
Courts of Judicature, whoſe Rank diſ- 
tinguiſhes him in a ſingular manner by 
his Elevation above all others of the 
ſame Order: and next to him come 
the Officers who are Members of the 
Council which has the Deciſion of Ap- 
peals from inferiour Courts of Juſtice ; 
the Judges of the ſeveral Courts of Juſ- 
tice, both ſuperior and inferior, the 
Stewards and other Officers belonging 
to Courts of the Royal Juriſdiction, 
thoſe belonging to the Courts of Lords 
of Mannors, and others. And the 
ſame Character agrees likewiſe with 
Regiſters and other Officers who exer- 
ciſe Functions which have a relation to 
this Adminiſtration ; which is the rea- 
ſon why they are comprehended under 
this Order: and the ſame reaſon holds 
for taking in likewiſe Advocates and 
Proctors . 

# See Art, 5. and the Remark there made 


on it. 
XVI. 
In the fourth Order, of Perſons who 16. Cha- 
by their Offices or Imployments exer- %% Y 
: a . the fourth, 
ciſe Functions relating to the Revenue, % reve. 
the Character common to them, is their %. 
Engagement in theſe Functions; but it 
is neceſſary to diſtinguiſh in this Order 
Imploy ments that are widely different 
from one another. For it comprehends 
by this Character the chief Officers 
who have the Direction of the Revenue, 
the general and particular Receivers, 
and all others, even thoſe who exerciſe 
the loweſt of theſe Functions. And 
we may likewiſe take in under this Or- 
der other Officers, who, as has been 
remarked on Art. 6. may be placed in 
this Order x. 


x And over the King's Treaſures was Azmayeth 
the Son of Adiel; and over the Storehouſes in the 
Fields, in the Cities, and in the Villages, and in 
the Caſtles was Jehonathan the Son of Uzziah, 


1 Chron, 27. 25. 
See Tit. 5. as alſo Art. 6, of this Section. 


XVII, 


In the fifth Order, of Perſons who 17. Ch. 
make Profeſſion of Sciences and Libe- _ 7 
ral Arts, of which mention has been 4 — 
made in Art. 7. the Character common to of Sciences 
them is the Study, the Knowledge, and and Libe- 
publick Profeſſion of ſome one of theſe 14! Arts, 
Sciencesor Liberal Arts, But we muſt 
diſtinguiſh in this Order thoſe who pro- 
feſs the Civil and Canon Law, thoſe who 
profeſs Phyſick, thoſe who praiſe it, 
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18 . Cha- 
rafter of 
the ſixth, 


of Mer- 
chandize. 


The PUBLICK LAW, &c. Book I 


and thoſe who teach and profeſs the 
Liberal Arts y. 
y See Tit. 17. Art. 7. 
XVIII. 

In the ſixth Order, of Perſons who 
exerciſe ſome Commerce, the Charac- 
ter common to them, is to lay up Stores, 
either by buying, by trucking, or other- 
wiſe, of Wares and Merchandize, in 


order to ſel} them; but it is neceſſary 


to diſtinguiſh in this Order different 
ſorts of Merchants. Thus, the Mer- 
chants who trade into Foreign Coun- 
tries are different from thoſe who drive 
a Trade only within the Kingdom of 
which they are Subjects. Thus Whole- 
ſale Merchants difter from thoſe who 
ſell by Retail. Thus, we muſt diſtin- 
guiſh under another View, the diffe- 
rent Companies of Merchants by the 
different kinds of Merchandize in which 
they deal, Bookſellers, Drapers, Gro- 
cers, Corn- Merchants, Wine - Mer- 
chants, Graziers, Woodmongers, and 
thoſe of all the other kinds, of whom 
we may be able to judge by the few 
that have been reckoned up here ⁊; 
without pretending, that the Order in 
which they are here named ſhould be of 
any conſequence for determining their 
Precedency, which may be different in 
divers Places a. 


z See Tit, 13. Art. 8. * 
a See Art. 42. of this Section. 
© The Rank or Precedency of Companies of 


Merchants, may be different in divers Places, 


1 9. Cha- 
racter of 
the ſe- 
venth, of 
Trades 
and Han- 
dicrafts, 


© according to the time of their Eſtabliſhment, or 
© by other Views. 
XIX. 


In the ſeventh Order, which is that 
of Perſons who exerciſe the different 
ſorts of Trades and Handicrafts for 
the ſeveral Uſes both of particular Per- 
ſons and of the Publick, the Character 
common to them, is the Knowledge of 
the Rules of the T'rade or Handicraft 
they profeſs, and the Induſtry and Ex- 

erience neceſſary for practiſing them. 
But we muſt diſtinguiſh in this Order 
an infinite number of different Trades 
and Arts for feveral Uſes. Thus, Phar- 
macy and Surgery are Arts that are 
exerciſed on the human Body, for the 
Cure of Diſeaſes, of Wounds, and 0- 
ther Diſtempers. Thus, Printing ts 


uſed, to give to the Publick the Uſe. 


of Books of all forts, and of other 
Things of which it is neceſſary to have 
a great many Copies, or to render them 
more authentick, or more commodious, 
by printing them. Thus Architecture 
and the Carpenter's Art are neceſſary 


for Buildings: and the infinite multi- 
tude of the other different Wants makes 
the Uſe of ſeveral other ſorts of Arts ne- 
ceſſary, as Ky par: Hatters, Shoema- 
kers, Joiners, Lockſmiths, Bakers and 
others ; which diſtinguiſhes them, and 
according to their Uſes, makes them 
more or leſs neceſſary, more or leſs 
uſeful, more or leſs reputable 6. 


b And Hiram King of Tyre ſent Meſſengers to 
David, and Cedar- Trees, and Carpenters, and 
Maſons ;\and they built David a Houſe. 2 Sam. 


5. 11. | 
And he Ma Shittim N. 4 — 
Rr . 


And they wrought Onyx Scones i in 
Ouches of Gold, graven as Signs uf, graven, 
2 Names of the Children of Iſrael, Exod, 
39+ 0. 

And he hath filled him with the Spirit of God, in 
Wiſdom, in Underſtanding, and in Knowledge, and in 
all manner of Workmanſhip : And to deviſe curious 
Works, to work in Gold, and in Silver, and in 
Braſs ;, and in the cutting of Stones to ſet them, 
and in carving of Wood to make any manner of 
cunning Work, Exod. 33. 31, 32, 33. 

And it was covered LY, Cedar above upon the 
Beams, that lay on forty five Pillars, fifteen in a 
row, 1 Kings 7, 3, 

Moreover, there are Workmen with thee in a- 

bundance, Hewers, and Workers of Stone and 
Timber, and all manner of cunning Men for eue. 
ry manner of Work. Of the Gold, the Silver, and 
the Braſs, and the Iron there is no Number, 
1 Chron. 22. 15, 16. 
Send me now therefore a Man, cunning to work 
in Gold, and in Silver, and in Braſi, and in Iron, 
and in Purple, and Crimſon, and Blue, and that 
can kill to grave with the cunning Men that are 
with me in Judah and in Jeruſalem, whom Dayid 
my Father did provide. 2 Chron, 2, 7. 

See the ſame Chapter, ver. 3, 4. See Exod, 
36. and 38. Vers 21. 

And in the uppermoſt Bastet there was of all 
manner of Bake-meats for Pharaoh. Gen. 40. 17. 

See Art, 9. Tit. 13. 


XX. 


In the laſt Order, of Huibandry, 20, Cha- 


and the Care of Cattle, the Character ter of 
common to them, is the Relation!“ _ 

which their Functions have to the Til- —_ 
lage of the Ground. But it is neceſſa- gry and 
ry to diſtinguiſh in this Order Gar- the Car! 
deners , Ploughmen, Vine - Dreflers , I Ca. 
Shepherds, and others ; and among all 
thoſe we muſt diſtinguiſh between ach 
as work for themſelves, whether in 


their own Lands, or in thoſe of others, 


and hired Labourers who ſpend their 


time, and get their Livelihood by work- 
ing for others c. 

c See Art. 10. of this Section, the 14th Title, 
and the Texts cited on the Preamble of this Title. 

See 1 Chron. 29, ver, 26, &c, 

He digged many Wells, for he had much Cattle, 
both in the Low-Country, and in the Plains ; 
Husbandmen alſo and Vine-Dreſſers in the Moun- 
tains, and in Carmel, for he loved Hnsbandry. 
2 Chron, 26. 10. 
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21. Ranks 


XXI. 
It apppears by theſe Diſtinctions of 


of Perſons different Orders, and by the different 
are not all Claſſes which each Order contains, 


regulate 
according 
to the 
Ranks of 
the Or- 
der . 


22, Caſes 
where the 
Ranks of 

the Orders 


, 
or Claſſes, 


regulate 
thoſe of 
the Per- 
ſons, 


that the Ranks of the Claſſes are not all 
regulated by the Ranks of the Order ; 
{ſeeing in many Orders there are Claſſes 
which have a Rank above others, who 
are of a much higher Order. Thus, 
the Rank of the firſt Officers who have 
the Direction of the Revenue, is above 
the Rank of many of the Officers of 
Juſtice. But the Effect of the Diſ- 
tinction of Orders, as to what relates 
to Rank and Precedency, is that the 
chief Perſons of an Order, ſuperior to 
another Order, have their Rank above 
thoſe that are the firſt of the inferior 
Order. Thus, the firſt Officers of 
Juſtice have their Rank before the firſt 
Officers of the Revenue; and it is the 
ſame thing between the ſeveral Claſſes 
of one and the ſame Order. Bur as we 
deſcend from the firſt of every Order, 
or of every Claſs, to thoſe- who are 
inferior, the Ranks are not regulated 
between Perſons of divers Orders, or 
of divers Claſſes, by the exact Conſide- 
ration of the Rank of their Orders, 
or of their Claſſes, as has been remark- 
ed in the Preamble of this Title ; but 
we ought to join to that Conſideration 
that of the Honour, of the Dignity, 
and of the other Characters of the 
Functions of each Perſon, and weigh 
in the Ballance the Advantages on one 
ſide and the other, in order to regulate 
their Ranks by theſe Views 4. 
4 See the Preamble of this Title. 


XXII. 


It follows from the Rule explained in 
the preceding Article, that when there 
is any Conteſt about Rank and Prece- 
dency, between Perſons of divers Or- 
ders, or of divers Claſſes in one and 
the ſame Order; it is neceſſary to be- 
gin by comparing the Order or Claſs of 
every one, with the Order or Claſs of 
the other, and to conſider in each Or- 
der and in each Claſs what it has in it 


of Honour, of Dignity, of Authori- 


ty, Neceſſity or Uſefulneſs; and more 
eſpecially what may make in it a Diſ- 
tinction of Honour. For as has been 
ſaid in Sect. 1. Art. 11. there is even in 
the Profeſſion of Merchandize, and 
that of Trades, a kind of Honour which 
places ſome of them above the others. 
And it is by this firſt View of the 
Ranks of Conditions and Profeſſions 
that we ought to regulate that of Per- 
ſons. So that if between thoſe whoſe 


Of the ſeveral Orders, &c, Tit. 9. Sect, 3. 


Ranks are to be adjuſted, there were 
no other Diſtinction beſides that of the 
Ranks of their Orders, or of their 
Claſſes, he who ſhould be found in an 
Order, orin a Claſs, whereof the Rank 
ought to precede the other, would 
have the Precedency. Thus between 
Perſons of the firſt Orders, and of the 
laſt, to wit that of Husbandry, thoſe 
who are in the very laſt Degree of any 
of the other Orders will take place of 
thoſe who are in the firſt Degree of 
this laſt Order. Thus in the Order of 
the Adminiſtration of Juſtice, a Coun- 
ſellor of a Preſidial Court in France will 
take place of a Counſellor of a Court 
belonging to a Bailywick, or Seneſ- 
Foy or mga which has no Preſi- 
dial Court, by the bare Diſtinction of 
the Ranks of their Claſles e. 


i s This is a Conſequence of the preceding Ax- 
ticles, 
X XUE 


429 


If in two Orders, or two Claſles of 23. Caſes 
one and the ſame Order, there be Per- where he 


ſons, who by the Differences of thei 


px Ranks of 
thePerſons 


Functions, and other Advantages that ,,,,,:; 
every one has in his way, are diſtin- regulated. 


guiſhed ; ſo that the Rank between 
them ought not to be regulated by that 
of their Order or Claſs ; we ought to 
judge of it by a compariſon of the 
Rank of every one in his own Order or 
Claſs, and by the Differences of their 
Functions, and of their other Advan- 
tages: For they may be ſuch in the 
Perſon of him who is in the inferior 
Order, or in the loweſt Claſs, that he 
ought to have the Precedency above 
him who has his Rank in the ſuperior 
Order, or Claſs. Thus, for example, 
as touching the Orders, if we com- 
pare a Receiver of the Taxes, who 
1s in the Order of the Revenue, to 
a Regiſter, who belongs to the Or- 
der of the Adminiſtration of Juſtice in 


a Preſidial Court, the Advantages of 


the Office and Functions of a Receiver, 
and his Rank in his Order, will give 
him the Precedency before Regiſters. 
Thus, for Claſſes of one and the ſame 
Order, if in that of the Profeſſion of 
Arms, and in the Claſſes of Cavalry 
and Infantry, we compare a Captain of 
Infantry to a Trooper ; the Captain will 
take place of him by the Quality of 
his Function, and by the Advantage of 
his Rank in his Claſs, above that which 
the Trooper ought to have in his 
Claſs 7. 

F This is alſo a Conſequence of the foregoing 


Articles, 
XXIV. 
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420 The PUBLICK LAW, Sc. Book l. 


XXIV. 
24. The We muſt add for another Rule of 


Will of the Rank and Precedency, the Will of the 
Prince , Prince, who may determine the Mat- 


tes the ; 
ebe ter, either when he erects new Offices, 


+ween Per- Or on other Occaſions when he ſettles 
/ons of the Ranks of Perſons. Thus many en- 
afferent joy their Ranks by virtue of the Regu- 
fab lation which the Prince himſelf has 
made; and it is always this Will of the 
Prince, which is the primary Rule in 
this Matter, in the Caſes where he has 
ſettled the Precedency. For as it is in 
him that the ſupreme Dignity reſides, 
that he is veſted with the Sovereign 
Authority, and with the Right to re- 
gulate every thing relating to the Pub- 
lick Order; that of the Rank and Pre- 
cedency of Perſons cannot have any 
Rules more natural than thoſe which 

he preſcribes g. 

g In albo decurionum in municipio, nomina 
ante ſeribi oportet eorum, qui dignitates, Principis 
judicio, conſecuti ſunt, J. 2. ff. de albo ſcribendo. 

© The Prince has two Titles which give him 
c this Right; one, as having in his Perſon the 
Sovereign Dignity and Authority, together with 


© the Right of diſpenſing them to whomſoever he 
© pleaſes z and the other is his Right to give a final 


«© Deciſion to every thing without Appeal, 
XXV. 


25. Diſ- One may ſee by the Rules explained 
tinction be- jn the four preceding Articles, that they 
rucen the contain the general Principles of this 
Uje ef the Matter of the Rank and Precedency 
preceding : 
Rules and between Perſons of different Orders, 
that of or of different Claſſes in one and the 
the fol. ſame Order. And without entring in- 
lowing to the detail of the ſeyeral Combina- 
tions, which diverſify theſe Preceden- 
cies according to the Differences of 
the particuler Advantages peculiar to 
the Perſons; the Rules we have juſt 
now explained, and theſe few Inſtances, 
will be ſufficient for making an appli- 
cation of them to all the Queſtions of 
this nature. But fince theſe Rules re- 
late only to the Precedency between 
Perſons of different Orders, or of diſ- 
tinct Claſſes, and that there ariſe alſo 
frequent Queſtions concerning Prece- 
dency between Perſons of the ſame Or- 


der, or of the ſame Claſs; it remains 


that we ſhould explain the Principles 
and Rules which cught to ſerve for de- 
ciding them; and this ſhall be the 
ſubject Matter of the Articles which 


follow h. 
1 This Article reſults from the preceding Ar- 
ticles. 
5 I. 
8 As it has been already remarked, that 


Prince in Diſputes touching the Rank and Pre- 


cedency between Perſons of diſtinct regula;,, 
Orders, or different Clailes, the Will of % Prec. 
the Sovereign is the primary Rule; ſo n be. 
it is likewiſe, for the ena Reaſons, the a 14 
firſt and chief Rule in Caſes of Preceden- 3 
cy between Perſons of the ſame Order, 4er o, 


or of the ſame Claſs i. Claſs, 


i See Art, 24. 
XX VII. 


As the Characters of Honour, Dig- 2, 2 
nity, Authority, Neceſſity, and of Ranks in 
Uſefulneſs, diſtinguiſh Conditions and one and 
Profeſſions of Men, and that it is by “ /ane 
theſe Characters we aſſign to every one Cle 2 
of them a Rank among the whole, ringuiſhe4 
which is proportioned to the Share 5% the 
which the ſaid Condition or Profeſſion Piference; 
has of theſe Characters to diſtinguiſh 2, 
it from what the other Conditions and of — 
Profeſſions have of them; ſo it is like- Pirie. 
wiſe by the Differences of what thoſe 
who are of the ſame Order, or the 
ſame Claſs, may have more or leſs of 
the ſaid Characters, that we ought to 
regulate their Ranks among them. And 
it is by this Rule, next to that of the 
Will of the Prince, that we ſhould 
judge of their Precedency. Thus, for 
example, among Perſons belonging to 
the Order of the Adminiſtration of Juſ- 
tice, ſeeing the Dignity and Authority 
ct the Chancellor are much greater 
than the Authority -and Dignity of 
all the Heads or Chiefs in the ſeveral 
Claſſes of the ſame Order, he holds the 
firſt Rank, diſtinguiſhed in proportion 
to the Grandure and Extent of his Mi- 
niſtry. Thus, in the ſame Order, the 
Officers of the Parliaments in France 
have their Rank before the Officers of 
the inferior Courts of Juſtice. Thus a- 
mong Perſons of the ſame Claſs in the 
ſame Order, the Preſidents of a Court 
of Juſtice, having more Dignity and 
Authority than the Judges, they have 
the firſt Rank; and in the other Courts 
of Juſtice, where there are Officers diſ- 
tinguifhed by other Names of Dignity, 
ſuch as in Bailywicks and Seneſchals 
Juriſdictions, the Lieutenants General, 
the Lientenants Criminal, the particular 
Lieutenants, the Aſſeſſors and others 
who are called Chiefs, have their Rank 
above the Judges of the ſame Courts. 


See Art. 22. 
XXVIIL 
If in one and the ſame Claſs there be 28. 4. 
Perſons not diſtinguiſhed by their Func- 2 7 
tions, ſuch as the Judges of the ſame 777 ſame 
Court of Juſtice, the Advocates of cl, 
the ſame Parliament, or other Juriſdic- her Rank 


roctor - bs regia” 
tions, the Proctors, Notaries, = red by the 


M the ſeveral Orders, &. Tit 9: Sect.3. 431 


order of ther Officers of the like kind, their 
their Re. Ranks are regulated by the Order of 
pts. their Admiſſion. For there being no 
other Cauſes of Diſtinction between 
them, it is juſt that they who enter in- 
to thoſe Bodies and Societies, ſhould 

not alter the Ranks of thoſe whom the 
find in them; and that cherefore thoſe 
admitted in the laſt Place, ſhould have 
the laſt Rank : otherwiſe it would be 
neceſſary that at the admiſſion of eve- 
new M:mber, it be determined 
what his Rank ſhould be with reſpect 
to every one of thoſe admitted before 
him, and that all whom he were take 

place of, ſhould loſe their Rank n. 

m Decuriones in albo ita ſcriptos eſſe oportet, 
ut lege municipali præcipitur. Sed ſi lex ceſlar, 
tac dignitates erunt ſpectandæ ut ſcribantur eo 

ordine quo quiſque eerum maximo honore in mu- 


nicipio funftus eſt, puta qui duumviratum geſſe- 
runt, fi hic honor præcellat & inter duumvirales 
antiquiſſimus quifque prioris: deinde hi qui ſe- 
cundo poſt duumviratum honore in republica functi 
ſunt, poſt eos qui tertio & deinceps: mox hi qui 
nullo honore functi ſunt, prout quiſque eorum in 
ordinem venit. J. 1. J. de albo ſerib. 
See upon this Law Art. 35. of the ſame SeR, 


XXIX. 


25. Per- The Rule explained in the preceding 
ſonal Qua- Article reſpects only the Caſes where 
littes on thoſe who are of one and the ſame 
2 Claſs, and have the ſame Functions, 
Rule that Are admitted therein ſucceſſively one af- 
ſertles Pre- ter another, and at different times. For 
cedency in that caſe, it is by the Dates of 


5 , their Admiſſion, that their Rank is re- 
of Admiſe — without any regard to their 


fron, ormer Condition, and the other Qua- 
lities which may diſtinguiſh them ; as 
if one of them were older than the o- 
thers; if he had exerciſed ſome Office, 
when the others never had been in any ; 
if he were a Gentleman, or of a no- 
bler Extraction than the others. For 
no regard is had to theſe Qualities, and 
others which ſhall be mentioned here- 
after, except when the Queſtion is a- 
bout the Rank and Precedency between 
Perſons admitted at the ſame time into 
ſome Society, where the Functions, 
the Honour, the Dignity and Autho- 
rity of all ought to be the ſame ; as if 
the Queſtion were about ſettling the 
Rank between Perſons called by one 
and the ſame Nowination to the Of- 
fices of Sheriffs, Conſuls, Aldermen, 
Aſſeſſors, or others. For in that caſe 
it would be neceſſary to ſettle their 
Rank according to the Difference in 
their Conditions, and their other per- 
ſonal Qualities ; as ſhall be explained 


in the Sequel of this Section . 
2 See in relation to Municipal Offices the fol- 
lowing Article. 


T We muſt obſerve on this Article, 
in relation to Municipal Offices, ſuch as 
Sheriffs, Conſuls, Aldermen, that there 
are ſome Places where the ſaid Offices 
are annual, and where a new Nomina- 
tion is made every Year of Perſons to 
fill them; and that in others the Alder- 
men ſerve longer than one Year, and 
that every Year they name only ſo ma- 
ny new ones as to ſupply the Vacancies 
of thole who go out of the Office. 
But both in the one and the other of 
theſe two Uſages, ſome of the ſaid Of- 
ficers may be continued ; and in theſe 
two laſt Caſes where there is only a 
Nomination of ſome part of them, or 
a Continuation of ſome of the old Of- 
ficers, the Uſages with reſpe& to their 
Ranks between them are different. For 
in ſome Places the old ones take place of 
thoſe who are newly named, without 
regard to the Differences of their Qua- 
lities; and in other Places the new 
ones may take place of the old ones, 
if their Qualit ies give them a Rank a- 
bove the others. Thus a judge of a 
Court of Juſtice will take place of an 
Advocate, or of a Merchant who had 
been named to the ſaid Municipal Of- 
fice before him. 

XXX. 

Altho it may ſeem that the Matter 30. Why 
of Rank and Precedency is handled n 
here only with reſpect to the Condi- oP 
tions and Profeſſions of Perſons; and ;, proce. 
that the Qualities of Sheriffs, Conſuls, dency in 
Aldermen, A ſſeſſors, and others of the relation to 
like kind, whom we have mentioned in l 
the preceding Article, are not kinds of _ 
Conditions and Profeſſions, as has been 
ſaid in Se&. 1. Art. 7. yet we ought not 
to exclude out of this Title what relates 
to Rank and Precedency among Perſons 
called to the ſaid Municipal Offices: for 


there is no reaſon, while we are ſpeakin 


of the Ranks of Conditions and Profeſ- 
ſions, why we ſhould not explain the 
general Rules of all ſorts of Rank and 
Precedency, And ſince, in the Queſ- 
tion about Rank and Precedency among 
Perſons called to thoſe Municipal Of- 
fices, we firſt conſider the Differences 
of their Conditions and Profeſſions ; . 
and if they appear to be equal, we 
next proceed to the other perſonal Qua- 
lities; it is natural alſo, when the 
Queſtion is about the Rank — 
er- 


The PU BLICK LAW, Oc. Boox I. 
* dowed with them to a Preference before thoſe 


Perſons called at the ſame time to other before 

ſorts of Offices, ranked in the ſame 1 . rin the 

Claſs, and having the ſame Functions, Rain 1G 

that we ſhould diſtinguiſh them like: XXXII. 14420 

wiſe by their perſonal Qualities. Thus In order to underſtand rightly what 22. Tw: 

in the Caſe of the Erection of a new is the Nature of the perſonal Qualities %% 

Court of judicature, conſiſting of ſe- which may be confidered for ſettling — — 

veral Judges, to be received at the the Ranks of Perſons, it is neceſſary to to be 40 
diſtinguiſh in every Perſon two ſorts of cinguiſhed, 
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ſame time, and whoſe Ranks it ſhould 
be neceſſary to regulate; it might be 
reaſonable, if ſeveral preſented them- 
ſelves to be admitted at the ſame time, 
ro admit firſt thoſe who ſhould appear 
to be diſtinguiſhed by their perſonal 

nalities. And ſeeing this Concurrence 
of many Perſons to the ſame Offices 
happens yearly in Cities and Corpora- 


tions for the Municipal Offices, the 


Queſtions about Precedency do ariſe 
more frequently there; and in order to 
decide them, recourſe muſt be had to 
the Diſtin&ions that are made by the 
perſonal Qualities, as has been ſaid in 
the preceding Article; it would be rea- 
ſonable to apply the ſame Rules to the 
like Caſes of Offices of another nature o. 

© o The ſame Principles and Rules agree to the 
© ſeveral Caſes of Precedency mentianed in this 
© Article. | 


See the following Article. 
6 


Since it reſults from the preceding 


Qualities : One, of thoſe which are in- 


ternal, reſiding in the Mind and in the 


Heart, and which diſtinguiſh the Per- 
ſons as they have more or leſs Under- 
ſtanding, Courage, Vertue or Probity ; 
and the other, of thoſe: which are ex- 
ternal, and reſide neither in the Mind 
nor Heart, ſuch as Age, Birth, Num- 
ber of Children, and other like Quali- 
ties, There is this difference between 
theſe two ſorts of Qualities, that thoſe 
of the firſt ſort are ſuch as it is eaſy to 
be deceived in them, to take one for a 
Man of Senſe and Judgment who has on- 
ly ſome occaſional Flaſhes of Wit; to 
take a learned Man without Judgment, 
whoſe Learning is nothing but Confu- 
ſton, for an able skilful Perſon ; a Hy- 
pocrite for a Man of Probity: but no 
body can be miſtaken either as to Age, 
or as to Birth, or other Qualities of 
the like nature, of which mention ſhall 
be made hereafter. And there is alſo 


31. Re- 

= : = Ar ticles, that in the Caſes where there this difference between theſe two ſorts 
rdeciding is à Concurrence of many Perſons cal- of Qualities, that a Preference given 
fordeciding : . 8 
of Ranks led to the ſame Offices, their Ranks to the Mind, or to Vertue, would oc- 
by perſonal ought to be regulated by their perſonal caſion Jealouſies, Enmities, and other 


Qualities, 


ualities ; it is neceſſary to obſerve, 
that this Rule ought not to be under- 
ſtood indifferently of all ſorts of Qua- 


| lities, but only of ſuch as ſhall be ex- 


plained in the Articles which follow : 
and tho the greateſt part of the Rules 
relating to theſe Qualities be taken out 
of the Texts of the: Roman Law which 
reſpect Municipal Offices; yet we mult 
extend the Application of them to all 
the Caſes to which they may agree, as 
has been obſerved in the preceding Ar- 
ticle p. 

p De honoribus ſive muneribus gerendis cum 
quæritur, imprimis conſideranda perſona eſt ejus 
cui defertur honor, five muneris adminiſtratio : 
item origo natalium, facultates quoque an ſufficere 
injuncto muneri poſſint. l. 14. $, 3. ff. de muner. 


& hon. | 

© Altho this Text does not conſider the perſonal 
© Qualities mentioned in it with reſpe& to Rank and 
© Precedency, but only with reſpect to the Capa- 
* city of the Perſons for the Offices; yet ſeein 
© theſe Qualities bave their relation to the Exerciſe 
© of the ſaid Offices, it is natural, that ſince they 
are to be conſidered in the Perſons called to thoſe 
Offices, they be likewiſe conſidered in them as 
* Advantages which may entitle thoſe who are en- 


1 


bad Conſequences; whereas there can 
be no Jealouſy or Enmity between Per- 
ſons, when one is preferred to the o- 
ther, either upon the account of his 
great Age, or becauſe he has a greater 
number of Children, or becauſe his Ex- 
traction is evidently more noble, or if 
the Condition of the one is ſuperior to 


that of the other; as if of the two one 


were an Officer of Juſtice, and the o- 


ther a Merchant . 
4 One may be able to judge by the Reaſons 
c explained in this Article, of the Diſtinction to 


© be made between the different Qualities of 
© Perſons, in order to ſettle their Ranks. 
See on the ſame Subject the 41ſt Article. 


XXXIII. 


Among theſe external Qualities that 33. Pe. 
are to be conſidered in the concurrence e 2 


of many Perſons, called at the ſame time 


to Offices whoſe Functions are the ſame; nc of 
as for inſtance, Aldermen of a City ; Cozdi- 
if there be no Uſage to the contrary, they ion 


conſider firſt the Difference of Conditi- 


ons and Profeſſions : Thus, an Advocate 
would 


Of the ſeveral Orders, & c. Tit. 9. Sect. 3. 


would: be preferred before a Proc- 
ror x. $577 | 

In primis confideranda, perſona, I. 14. 
ff. de muner. & hon. * S 

Lege municipali cavetur, ut ntur in hono- 
ribus certæ conflitionis homines. 1, 11. S. 1. F. de 
muner. & honor. 8 

Amplioris honoris inferior t ingenuum 
libertino præſremus. I. alr. N de fd in ſir. 

© See this Text as it is quoted on Art. 3 1. and 
© the Remark there made upon it. 

© The other Circumſtances being equal, the Dif- 
© ference of the Conditions Gage to decide the 


Heede. 
| XXXIV.. 
14. Pre» IF there were no other Cauſes of 
po 2 Diſtinction between (ho Perſons, one 
2 might conſider their Ages, and place 
, the Eldeſt before the Youngeſt. And 
it was likewiſe by the Age that the Po- 
licy which was eſtabliſhed by the Di- 
vine Law advanced the Elders to the 
firſt Poſts in the Miniſtry of the Go- 
vernment, next unto him who was e- 
ſtablifhed the Chief or Head thereof s, 


| 8 Go and gather the Elders of Ifrael together. 
Exbd. 3. 16. f 

Thou . 70 iſe up before the boary Head, and 
honour the Face of the old Man. Levit 19. 32. 

And the Lord ſaid unto Moſes, Gather unto me 
ſeventy Men of the Elders of Iſrael, whom thou 
knoweft to be the Elders of the People, and Officers 
over them. Numb. 21. 16. | 

See Deuter. 22. 15. 

Honowus me now I pray thee before the Elders of 
my People, 1 Sam. 15. 30. 

The Beauty of old Men is the grey Head. Prov. 
20. 29. 

1 in civitate noſtra ſeneftus venerabilis 
fuit ; namque majores noſtri pene eumdem hono- 
rem {enibus quam magiſtratibus tribuebant. Circa 
munera quoque municipalia ſubeunda, idem honor 
ſenectuti tributus eſt. l. 3. F. de jure immun. 

Semper ſeniorem juniore, & amplioris honoris 
inferiort, & marem ſceminæ, & ingenuum libertino 
praferemus. I. alt. F. de fide inſir. 

© Beſides the Conſideration of the Reſpect due to 
* old Aye, it gives moreover this Adyantage, which 
© hasrelation to the publick Good, that it is attend- 
* ed with more Experience, 

XXXV. 


25, Pre We conſider likewiſe as another Qua- 
ference for lity, which gives Preference, the Ho- 
ine © nour of having ſerved in other Offices, 


ſerved in 
other Of- 


fre, © ference before others who have had 


the Advantage to bear Offices, the o- 
thers never having had any; or if they 
have all been in Office, the Advantage 
of having been imployed in Offices of 
greater Importance, or of having ſer- 
ved in like Offices for a much longer 

time, or in a greater number :. 
t Decuriones in albo ita ſcriptos eſſe oportet, ut 


lege municipali præcipitur. Sed fi lex ceſſat, tunc 
dignitates erunt ſpectandæ, ut ſcribantur eo ordine, 


Vo 1. II. 


which ought to entitle thoſe to a Pre- 


2 
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quiſque eorum maximo honore in municipio 
unctus eſt: puta qui duumviratum geſſerunt, fi 
hie honor præcellat: & inter duumvirales antiquiſſi- 
mus quiſque prior is: deinde hi, qui ſecundo poſt 
duumviratum honore in republica fuacti ſunt, Poſt 
eos, qui tertio, & deinceps. Mox hi qui nullo ho- 
nore functi ſunt, prout quiſque eorum in ordinem 
venit. I. 1. f. de albo ſcrib. 
This Preference is founded on the Services ren- 
© der'd to the Publick in the Exerciſe of Offices, 


XXXVI. 


We ought alſo to conſider in theſe 36. prefe- " 
Caſes, the Difference between thoſe ſe 2 1 
who have Children, and thoſe who “e of 
have none, or who have fewer, in or- — le. 
der to 8 the Preference to thoſe who n. 
have Children before thoſe who have 
none, or to thoſe who have the greateſt 
number; and this Preference hath its 
Equity founded on this Conſideration, 
that Children are a Burden, the Weight 
whereof turns to the common Good ; 
the Multiplication of Mankind being 
of great Importance to the Publick . 

# In albo decurionum præſcriptis patrem non 
habenti filios anteferri conſtat. I. 9. C. de decur. 

Qui plures liberos habet. in ſuo collegio, primus 
ſententiam rogatur, cæteroſque honoris ordine præ · 
cellit, l. 6. in fo ff. de decur. & fil. eor. 


XXXVII. 


The ſame Conſideration of the Qua- 37. on ac: 
lities of which the Uſe may turn to #9» of 
the Publick Good, may likewiſe be ann 
Motive for giving the Preference in the 
ſame Caſes to thoſe, who having grea- 
ter Riches, may be more uſeful in the 
Society, by imploying their Wealth for 
divers Services, and for that among o- 


thers, of bearing greater Burdens, and 
of paying larger Taxes x. 

x De honoribus five muneribus gerendis cum 
quæritur; in primis conſideranda perſona eſt ejus 
cui debetur honor ſive muneris adminiſtratio, item 
origo natalium ; facultate: quoque, an ſufficere in- 
juncto munere poſſint: item ſex, ſecundum quam 
muneribus quiſque fungi debeat. J. 14. 5. 3. 
de mun. & honor, | 

Paucitas eorum qui muneribus publicis fungi debe- 
ant neceſſaria etiam ad dignitatem municipalem, ſi 
facultates habeant, invitat. J. 12. in f. ff. de decur. 

We may apply theſe two Laws to divers o- 
c ther Cauſes of Precedency. N 

See the Remark quoted on Art. 31. 


XXXVIII. 


It is likewiſe a Conſideration in the 3% 0» ac: 
Roman Law, which is uſed in ſome — 
Places, that in the Election of many 25 SS 
Perſons to Offices of a like nature by ber of 
one and the ſame Nomination, if there Voicef in 
be no other reaſons for deciding the Beton:. 
Preference, it is given to him who had 


moſt Voices in the Ele&ion y. 
Y Priyilegiis ceſſantibus cæteris, eorum cauſa po- 
Kkk tior 
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dem tempore ſuffragiis jure decurionis de corati ſunt. 

1. 6. H. 8. V. de decur, e fil cor. 

Pol eee eee eee 

29. Pre- The Diſtinction which Learning and 


ference of want of Learning makes among Per- 


2 ſons, may alſo be conſidered in theſe 

terate per. Cafes, if other Qualities do not regu- 

en. late the Preference in favour of an illi- 

terate Perſon. For beſides the qd 

tage which the literate Perſon has over 

the other, he may be much more ſer- 
viceable to the publick Good z. 

z The other Circumſtances being equal, the 


tior haben in ſententis ferendis, qui pluribus eo - 


Une ſhould derogate from ſome of 
the Rules which have been juſt now ex- 


'- plained; for Uſages and Cuſtoms are in 


the place of Laws l. 
ſeriptione minime decurionem factum, qui ſecundum 
legem decurio creatus non fit. I. 10. . de decur, 

Nonnunquam etiam longa conſuetudo in ea re 
obſervata, reſpicienda erit. Quod etiam cuſtodien · 
dum principes noſtri conſulti reſcripſerunt. J. 11. 
in f. F. de dec. ., 

d See Art. 10, 1 1. of Se, x. of the Rules of Law. 

Inveterata conſuetudo pro lege non immerito 
cuſtoditur, & hoc eſt jus quod dicitur moribus con- 
ſtitutum. Nam cum ipſz leges nulla alia ex cauſa 
nos teneant, quam quod judicio populi receptæ 
ſunt ; merito & ea quz ſine ullo ſcripto populus 


© Scholar has the advantage of being capable of probavit, tenebunt omnes, nam quid intereſt, ſuf- 
doing greater Service. ' fragio populus voluntatem ſuam —_— an rebus 
| ipſis & factis ? quare rectiſſime etiam illud 


| XI. 1 | tum eſt ut leges non ſolum ſuffragio por, ſed 
40. Pre» The Conſideration of Birth makes etiam tacito conſenſu omnium per deſuetudinem 
ference on likewiſe a Diſtinction which may be abrogentur. J. 3 2. F. de leg. & ſendt. cenſ. 
account of the Foundation of Preference in the i 
v, ſame Caſes; either becauſe of the Juſ. It is neceſſary to underſtand all that 43. The 
tice that may be due to the Merit of has been ſaid hitherto of the different Nara 


the Anceſtors of him who is deſcended Conſiderations of the Qualities which 5, 7% 


* 1 * 
— "4 . a 2 4 * 
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* S> — 
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| XLI. | 
41. Caſes Altho Brightneſs of Parts and a ver- 
where re- tyors Diſpoſition be not Qualities to 
gard ſhould he Fo fifled on judicially as Arguments 


be had t | 5 
4 % for Precedency, becauſe of the Reaſons 


parts and explained in Axt. 3. yet it does not 

Vertue of from thence” foilow that they may not 

the Per- be conſidered by the Judges who are to 
ſons. Dee r f 8 

etermine the Precedency, and that 

they may not ſerve. as a Motive for 

giving the preference to him who is 

jucdged to excel the others in Parts and 

Probity, in the Cafes where recourſe 

muſt be had to the perſonal Qualities, 

and where the other Qualities leave the 

Matter in ſulpence 6b. N 

b © Altho it is not proper to alledge in a Court 

© of Juſtice the Advantages of Parts and Vertue, 


c yet there is no reaſon why upright Judges ſhould 
© not take them into conſideration, if the other 


© Qualities decide not the Matter. 


XLII. 


more uſeful to the Publick than another, 
or even than two of the others; and 
according as the Advantages may be 
diſtinguiſhed by the Circumſtances. 
For as it is natural that the Differences 
of theſe Combinations, and of the Cir- 
tumſtances, ſhould diverſify the Ad- 
vantages of one Perſon over another ; 
ſo it 1s prudent for thoſe who have 
Queſtions of this nature to decide, to 
examine the ſeveral Effects of theſe 
Combinations and of the Circumſtances, 
in order to aſſign to every one his Rank 
in proportion to his Advantages e. 

e © Since it may 3 that one Perſon may have 
< ſeyeral of theſe Qualities, when another has on- 
6 1 one of them, and that theſe Qualities may be 
© ſuch as that one of them ſingly may be of more 
advantage than two of the others; it is by having 
© regard to the ſeveral Combinations, and to the 
« Circumſtances, that we ought to judge of the Pre- 
© cedency founded on theſe Qualities, - 


XLIV. 


1 of the nobleſt Extraction, or becauſe may be weighed, in order to the ſet- ;, ;he { 
NF his Birth may put him in a condition of tling of Ranks and Precedencies in vera! m- 
4 rendring ' himſelf more uſeful to the ſuch a manner as to examine in the ſe- bination: 
i Publick by following the Footſteps of veral Caſes the Combinations of the . 
. his Anceſtor e ſaid Qualities, according as the ſame 
1 * Item origo natalium. 4. 14. 5. 3. ff. de muner. Perſon may either have only one of 
tt | » on. 5 | 33 1 . 
5 Ingenuum libertino præferemus. J. ult. F. de fide theſe r be ithout the other, or 
| "p57 * Ronen | have many of them together; accord- 
| See Art. 3 1. and the Remark there made on it. ing as one of theſe Qualities may be 


. 42. Pre- We may add as a laſt Rule in this All the Rules which have been juſt 44 0 
. Aha % matter of Precedency, the Uſages of now explained touching the Matter . 
* CT 10 0 * . * os 

ive Places, if there be any ſuch without Rank and Precedency, reſpe& Lay Con- Card n 


5 112 Lage : a 
Abuſe c: And that even altho the ſaid gitions and Profeſſions, according to the Cn. 


of laces. 


c Decuriones in albo ita ſcriptos eſſe oportet ut 
lege municipal! præcipitur. J. 1. J. de albo ſcrib. 
LDegem quoque reſpici cujuſque loci oportet. J. 5. 


relation they have to the publick Order 
of the Society; and ſeeing the Profeſ- 
ſions of Clergymen have alſo their rela- 


. Je 1. US Ar tire in. 


Herenmus Modeſtinus reſpondit, ſola albi pro- tion to the ſame Order, and that the 


Rules 


Of the ſeveral Orders, &c. Tit. 9. Sect. 3. 


Rules concerning them differ from the 
Rules of the Lay Profeſſions, it remains 
that we ſhould add them here, and they 
may be redueed to the following Rules f. 


F See the following Articles; 


XLV. 
46. As to the Rank of Clergymen, we 
caſes muſt diſtinguiſh two ſorts of Caſes in 
where t 35 general, where it is neceſſary that 
3 theſe Ranks ſhould have their Rules. 
Ranks of The firſt Rule concerns the Caſes where 
Clergymeni the Queſtion is about the Rank apd Pre- 
cedency of Clergymen among them- 
ſelves. And the ſecond is of the 
Caſes where the Queſtion is touching 
Rank and Precedency between Clergy- 
men and Laymen. And both the one 
and the other have their different Rules, 
which ſhall be explained in the follow- 
ing Articles g. 
© g This is a natural Conſequence of the Diver- 
© ſity of Eccleſiaſtical Functions, and of that of 
© Lay Profeſſions. For the different Degrees of 
© Honour and Dignity in the Perſons belonging to 
© theſe two Orders, make it neceſſary to diſtin- 
< guiſh the Precedencies in the two Caſes mention'd 
© in this Article, 


Two 


XLVI. 
46, The The Clergy have their Rank among 
Rule of themſelves according to their Charac- 


10 8 ters, and the Dignity of their Func- 
— tions, of Cardinals, Patriarchs, Pri- 
themſelves, mates, Archbiſhops, Biſhops, and o- 

ther Prelates, or according to their Ho- 

ly Orders, of Prieſt, Deacon, Subdea- 

con, and the other Orders ; or accord- 

ing to their Miniſtry, of Paſtors, Arch- 

deacons, Rural Deans, Curates; or 

according to the reſpective Qualities of 
their Benefices, whether they be of the 
Secular Clergy, as Canons and Preben- 
daries of Cathedral and Collegiate 
Churches; or of the Regular Clergy, 
ſuch as Abbots, Chiefs of the ſeveral 
Orders, Abbots of Convents, Priors and 
others, and ſome Chapters ; or that they 
hold their Benefices in Commendam, ſuch 
as Abbots or Priors who hold their Ab- 
bies and Priories ſo. And in general e- 
very one has his Rank according to that 
of his Miniſtry, of his Order, of his Be- 
nefice, without any regard to perſonal 
Qualities. For ſeeing all the Places of Ec- 
cleſiaſticks, and the Honours annexed to 
them, have their ſole and preciſe relation 
to ſpiritual Functions ; it is by the Diffe- 
rences of their Miniſtry and Functions, 
that they are diſtinguiſhed in a ſeparate 
Order, of which it is not proper to ex- 
plain the Detail here ; it being ſufficient 
barely to obſerve, that among Eccleſiaſ- 
ticks who compoſe a Body in which 
they exerciſe the ſame Functions, ſuch 
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as in a Chapter thoſe ho are in the firſt 
Places, which are called Dignities, are 
there tlie firſt in Rank; and the others, 
ſuch as the Canons or Prebendaries, 
have their Rank from the Day of theit 
Inſtalment or Admiſſion h. 

h © It is by the Differences of the Functions and 
© Miniſtry that Clergymen have their Ranks. 

XLVII. 


As to the Rank between Clergymen 47. Two 
and Laymen, it is neceſſary to diſtin- Caſes of 
guiſh the Occaſions in which Clergymen = Rank 
exerciſe the Functions of their Miniſ- — 
try, from thoſe where the ſaid Functions and Tay- 
are not exerciſed : for theſe two Caſes men. 
have their different Rules, which ſhall 
be explained in the three Articles that 
follow 7. 

i See the following Articles. 


XLVIII. 

In all the Caſes where the Clergy 48. 4 
exerciſe the ſpiritual Functions of their pore romg 
Miniſtry, ſuch as the Performance of of X 
Divine Service in the Churches, the in the Ca- 
Adminiſtration of the Sacraments, whe- ſes relating 
ther it be in the Church or other Places, #9 1 
at Proceſſions, and on other Occaſions 3 
of the like nature, all Clergymen with- ; 
out diſtinction of the loweſt degree, 
have their Rank before all the Laity, 
the Chief of whom owe to the leaſt 
2 Functions a very great Re- 
pet/. And altho we ſee in ſome Ca- 
thedral and Collegiate Churches, and 
likewiſe in others, that during the Di- 
vine Service, certain Places among the 
Canons, or other Eccleſiaſticks, are aſ- 
ſigned to Lay- Officers, or to other Per- 
ſons, ſuch as Founders ; yet they occupy 
thoſe Places without performing any 


Function in the Divine Service, or ha- 


ving any more ſhare in it than what all 
the common People have. But thoſe 
Places are granted them as a Favour, 
for Conſiderations which the publick 
Order of the Society and the Intereſt of 
the Church render favourable, and in 
ſuch a manner as does not give to Lay- 
men any Rank in the Spiritual Order, 
nor any Precedency above thoſe of 
that Order; neither does it make any 
manner of Change in their Dignity u. 
This is a natural Effect of the Quality of the 


Functions of Clergymen. 
m Since it is by Favour that thoſe Places are 


© granted to Laymen, and that without their ha- 
© ving any ſhare in the ſpiritual Functions of the 
© Divine Service; they do no manner of prejudice 
© to the Precedency of the Clergy, 


XLIX. | 
In the Caſes where the buſineſs is not 49. Caſes 
to perform Divine Service, or any Spiri- ee 


tual Functions; and where it happens CO 
K kk 2 do men meet 
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11 „e 
together in be neceſſ to ſetle the ank be- 
the [anus 1125 hat By wy. La 11 2 it is 
_— 425 co di Ning the 0c- 
— where lergy men and 10 
| — n to * in one and, the ſame 


to perform th -reiti the 
| _ A 30.05 15 thoſe Geeaßen⸗ 


8. * have n 2 to do in com- 
Fee [Tha for, eder 
de * N are of the nu 

udge s in the 5oral, COP rts bf 

<4 N 725 Trap as the Arlla- 
5 0 efidial Courts of that 
5 400. Tho are diſting uihed 

3 Jag of e aſtical Goubſet- 

or Judges, ſceing & they < exerciſe the 

rs or unctions with the 4 Counſel- 


ſam 


lors or Judges w Ace the. e 
t eix 


Bench, chey hay ank 8 0 only 
As 157 other Jud age according to_the 

f their admiſſion ; Beek they 
Vile all of them i in thoſe Tribimals the 


Tame Fun&ions, and the ſame : Digiity 
and Aurhiry 7. Bur on other oc 
Long, \ where there are no Functions com- 
mon to, dee de and to Laymen, and 
Where the buſineſs is not to exereiſe 

ny Function of the Eccleſiaſtical Mi- 
he „the Rank re different accord- 
ing to the Rule bie Mall be explain- 

| 64 in the following Article. 


| « Seeing it is b favour, and as 2. ' privilege 
Ws he Chu, that the nd po of France 
3 erected Offices of Eccleſiaſtical Counſellors 
— ges in the Temporal. Courts of Juſtice, 
© and, ric bo goof 27 the fame with thoſe 

t 


of the J udges e ſame Bench, there is no 
1 ofthe Jana ives the. Precedency to the Eccle- 


6 ſiaſtical J udges ore the others. 


E 
50. Caſs When it happens that Clefgyiiien 


where "and Laymen are in company together, 


paar yo - : whether it be caſually, as in accidental 


mes. bs Meetings at going in or out of a Room, 
Precedency or other rencounters of the like nature ; 


 different- or that \ they, are called to ſome Aſſem- 


Re bly of Cer Tide in 0 0 the Eccle- 


heir quar ſiaſtical Miniſtry has nothing to do; 


lie. the Clergymen have their Rank difte- 


948 5 to their. own qualities, 


_ they c ance to meet. For ſeein 
= in FE or ſes. the Dignity of the Spi 
ritual Functions i is no way concerned, 
and that on all occaſions, the Dignity 
| Ahe. gives a Rank in the Publick, 
ought to be regulated by the qualities 
= eh the publick Order of the So- 
ciety requires the greateſt relpect hould 
be paid, there are many qualities in 
Laymen which demand a much greater 
reſpect than what is due to many Cler- 


symen, abſtracting from their Miniſtry: 


the ans 2 of the Laymen With 


is tif FUBEIGK LAV, &: Bookl. 


and becaufe the Combinations of this 
meeting of Ctergymem and Laymet 
together ate infinite, according to the 
differences of the quatities of the one 
and the other, the Rules of their Ranis 
on theſe ſorts of oteaſions are diverſi- 
fied, which makes 4 detail that would 
be uſeleſs and inconvenient to explain 
in this place o. 
55 Setting aſide the firlt Dighiry of the Head of 
the . which gives him a Rank even above 
U ther Foc poral Princes whatſoever, all the o- 
ga aſtical Dignitits may happen ts meet 
Wied Temporal Powers which take place of them 
© and itcording to the different qualities of the 
© Eccleſiaftical and Lay Dan the Order of theit 
«c | is ere : vr that many Laymen of 


«K K „ 


* the rinces of the Blood, the 
© chief Officers belong to the Sword and the 
© Gown, have their 15 before the chief ot the 

© Clergy. - 

According to ihe Rules of Precedency eſta - 
| in Exgland among the Clergy, the greac 
fhcers Nob 1 and others of the — om, 

the hs rchb of Cate ——4 and York have 
ace above al 105 great O os Bn Nobility i in 

arliament,, "Coll and Commiſſions, ſaving in 
toms articular Cafes Whete the Phecedency is fe: 
—_— to the Lord Chancellor br 'Loid Keeper; 

all the other Biſhops have place above all che Ba- 
rons of the Realm, but they give place to Viſ- 
counts, Earls, Marquiſſes and Dukes. If a Biſhop 

.of this Realm bad in former days been made 4 

_Cardina), be did not take any place of Precedency 

in 2 as Cardinal, but took His place in 

right of his Biſhoprick, in reſpect whereof he ſat 
in Parliament, 3 Hen, VIII. 4 10. Cote 4. 1nft, 


p. 361. 


Sennen 1 11 PP 
R eHark on the following Titles. 


, TY Aving explained in the foregoing 

Title the ſeveral Orders of Per- 
[Gas who compoſe a State, and made as 
it were a Plan of the general kinds of 


Conditions and Profeſſions ; our pro- 
| poſed Method requires" that we ſhould 


now proceed to a particular Examinati- 
on of each of the ſaid Kinds, to conſider 


in them the diſtinctions of their Claſſes, 


which are as it were particular Kinds, 
and to explain the Functions and Du- 
ties A* to every one of them: 
and this is what we fhall treat of un- 
der the follswing Titles. But having 


been obliged by other Views of the 
Method we propoſed, to treat of ſome 


of thoſe general Kinds, and of their 


: Claſſes, in other Places, and to explain 
the Functions and Duties of the Per- 


ſons'who compoſe them; it was not 
. to repeat here what we have 
ound neceſſary to place elſewhere. 
Therefore ſince it was neceſſary to ex- 
plain what concerns the Privy Council 


of the — in the third Taba 
What 


ide Clergy, Tit. 10. SeQ. 1. 


what belongs to che Revenne in the 
fifth 3 what relates to the Order of the 
Adminiſtration of Juſtice. and of the 
Civil Policy in the ſecond Book; and 
the Profeſſions of Sciences and Liberal 
Arts in the 17th Title, which is of 
Univerſities ; the Reader ought not to 
he ſurprized that he does not fing in 
the ſequel proper Titles for theſe tour 
Orders according to the Rank they 
are placed in amang the others, ſeeing 
he may find them every one in their 
place. Neither ought he to be ſur- 
prized that he does not find in every 
one of the other Orders, a detail gt 
all their Claſſes ; as for example, in 
that of Trades and Handicrafts, a par- 
ticular enumeration of all the kinds of 
them; for ſuch a detail would be e- 
qually tedious and uſeleſs: but we ſhall 
confine the diſtinctions of the Claſſes, 
according as their differences diverſify 
the Functions and Duties of the Pro- 
feſſions. 


E Clergy is meant the Eccle- 
| 4 ſiaſtical State, and this name is 

taken ones goo of — Greek 
La e, uchi ifies Lot, or 
— 22 and it is given to Eecleſia- 
ſtical Penſons, as well becauſe they 
ought to be the Portion of God, as that 
God ought to be theirs 5. Clergymen 
are the Portion of God, becauſe he 
conſeorates them to himſelf by their 
vocation to a Divine Miniſtry; the 
Functions whereof being altogether 
Holy and Spiritual, have no relation 
but to his Worſllip, and to his Ser- 
vice, and require a diſengagement from 
all worldly care and -anxiety ; ſo that 


a Kane» 

6 Qlericus -qui Chriſti ſervit Eecleſiæ interprete- 
tut primo: vocabulum ſuum, & nominis defipitione 
,prolata, , nitatur eſſe.quod dicitur. Si enim Kane 
Grace, Sors Latine propterea vocantur 


Dominus ſors, id eſt, pars Clericorum eſt. Qui 
autem vel ipſe pars Domini eſt, vel Dominum 
partem habet, talem ſe exhibere debet, ut ipſe 
, poſtideat Dominum, & poſſideatur a Domino. 
Qui Dominum poſſidet, & cum Propheta dicit, 
pars mea Dominus, nihil extra Dominum habere 
:poteſt. Quod ſi_.quidpiam aliud babuerit præter 

minum, pars tus non exit Dominus. Verbi 


-gratia,. ſi zurum, argantum, fi, poſſeſſiones, ſi vari- 


am ſupellectilem, cum iſtis partibus Dominus fieri 
Pars ejus non qignatur. 12. 4. Is c. 5. 


andahine Inheritance among the 


their whole Conduct conſiſts in devo- 


ting themſelves We to 9th nd in 
oruup 


bringing over to Mg xy 
Vice all thoſe. to whom their Mini 
may give them any felation g. And 

dd. 35 alſo. reciprocally the Lot and 
Inheritance of the Clergy, to be to 
them inſtead of all the thiogs from 
Which the Purity and Holineſs of this 
Miniſiry ought to wean their AﬀeQions. 
It was tg foretel, ang to repreſent this 
the Holineſs of the Mipiſters 


TY OF Fac 
of the 8 the New Covenant, 
Id Covepant God having 
ce 


0 
that in the Old 
made c of the Levites for the 


Prieſthood, would not let them haye 
any ſhare in the Partition of the Land 


which was promiſed to the People of 
the Jews ; celli them off be hh ſelf 
would be their Part, and their Inhe- 
ritance d; and leaviug them only Places 
to dwell in e, and the Tenths for their 
Subliſtence . aa | 


Duo ſunt genera Chriſtianorum: eſt autem 
unum genus quod mancipatum divino officio, & 
debitum contemplationi. & orationi, ab omni 
ſtrepitu temporaſſum ceflare convenit, ut ſunt Cle- 
ric & Deo devoti, ut videlicet converſi Kageos 
enim Grece, Latine Sors, Inde hujuſmodi Ri- 
nes yacantur Clerici, id eſt, orte electi. Omnes 
enim Deus in ſuos elegic. Hi namque ſunt reges, 
5 eſt, ſe & alios in virtutibus regemes, & id in 
Deo regnum habent. 42; 3. 1. c. 7. | 

De quibus prababilis conjectura nan ſit, cos ſæ-· 
.cularis iudicii ſugiendi fraude, fed it Deo ſideſem 


cultum . hoc vitæ genus elegilſe. Cone. 


Trid. Seſſ. 23. cap. 4. de reform. 

4 And the Lord ſpake ants Aaron, Thou ſhalt 
have no Inheritance in their Land, nairber ſhalt 
thou have any pant among them 2 am thy Part, 

C/ ildren of Iſrael, 
N umb. 18 , 20. 8 8 

The Priefts the Levites, and all .the Tribe of 
Levi, fhall have no part nar anheritance with 
Iſrael : they Mall eat the Offerings of the Lord 
made by Fire, and his Inheritance. Therefore 
ſhall they have no Inheritance among their Bre- 
thren: the Lord ts their Inheritante, as he hath 
ſaid unto them. Deuter, 18. 1, 2. | 


Cui portio Deus eſt, nihil deþet cyrare, niſi De- 


um : ne alterius impediatyr neceſliqatis munere : 
quod enim ad alia officia confergur, hoc religionis 
cultui, atque huic noſtro officio dęcerpitur. Hæc 
enim vera eſt ſacerdotis fuga, abdicatio domeſti- 
corum, & quæ dam. alienatio chariſſimorum : ut⸗ſuis 


ſe abneget, qui ſervire: Deo elegerit. 12. 4 1. c. 6. 


Hujuſmodi homines vocantur Clerici, id eſt, 
ſorte electi. Omnes enim Deus in ſuos legit. 12. 


& * 1. c. 7. 
Clerici, vel quia de ſorte ſunt Domini, vel quia 18 


e Command the Children of Iſrael, that they 
give unto the Leyites of the Inheritance of ther 


Poſſeſſion; Cities to dwell in: and ye ſhall give 
alſo unto the Levites Suburbs for the Cities round 


about them. Numb. 35. 2. | 


o 


The Cities of the Levites, an the Houſes of the 
Cities of their poſſeſſion, may the Leviies redeem at 


any time. Levit. 25» 32. 


And behold I have, given the Children of Levi 
all the tenth in Iſrael, for an Inheritance, for 
their , ſervice whish they ſerve, even the ſervice of 


the Tabernacle of thy Congregation, Numb. 18. 21. 


Under 


1 


Under this Name of Clergy are com- 
prehended all ſorts of Eccleſiaſticks; 
and by the appellation of Eccleſiaſticks 
is underſtood all Perſons ſeparated from 


the State of ſimple Laymen, by an ex- 
preſs deſtination to the Worſhip of 


God, whether it be in ſome of the 
Holy Orders, or in ſome inferior Or- 
der, or by the Tonſure and the Eccle- 
ſiaſtical Habit g, whether they have 
ſome Benefice, or have none at all. 
For by the bare Tonſure, the Biſhop 
has given them an entrance 1nto the 
Church, and placed them in the Eccle- 
ſiaſtical State, telling them that the 
Lord ſhould be their Portion : which 
preſuppoſes that they ſhall perſevere 


therein. For many, after the Tonſure, 


quit this firſt 74 ement, and return 
to the Rank of Laymen. Thus we 
ive the Rank and Name of Eccleſia- 
licks, only to thoſe, who being ad- 
mitted into the Church by the Ton- 
ſure, do imbrace that Profeſſion, and 
retain and carry the Marks of it. 
There is this in common to the Cler- 
y and to the Laity in every Catho- 
fich Country, that they compoſe all of 
them together two different Bodies, of 
which every one is a Member; The 
Body Spiritual of the Church, and the 
Body Polit ick of the State: for all the 
Laymen of a State are, as well as the 
Clergy, Members of the Church; and 
all the Clergy, as well as the Laity, are 
Members of the Body Politick, and 
Subjects of the Prince. But there is 
this difference between theſe two Bo- 
dies, that the Spiritual Body, which 
is made up of the Clergy and Laity in a 
Kingdom, makes a part of the Body of 
the univerſal Church, which reaches to 
the whole Univerſe, and which being 
only one, comprehends all the Catho- 
licks of all Countries, whether Clergy- 
men or Laymen ; whereas the Polirick 
Body of a State has its Limits within 


its own Territories, under the Govern- 


ment of its Prince, and independent of 
all others in matters Temporal : ſo that 
the Clergy and Laity who are under 
the Government of one Prince, are 
Members of no other Body Politick; 
but all the Clergymen and Laymen of 
all the Kingdoms and Churches in the 
Werld, are united and linked together 
as to Spirituals, in ſuch a manner as 
that they compoſe all of 'em together 
only one Church, the Unity of which 

g Generaliter Clerici nuncupantur omnes, qui in 
Eccleſia Chriſti deſerviunt, quorum gradus & no- 
mina ſunt hæc, Oftiarius, Pſalmiſta, Lector, Ex- 
orciſta, Acolytus, Subdiaconus, Diaconus, Presby- 
ter, Epiſcopus, 21. 4. c. 1. 
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conſiſts in this, that all the Nations 
have been called to one and the ſame 
Faith, to one and the ſame Law of one 
only God in one only Religion, which 
he has eſtabliſned and taught unto Men 
by his only Son, which is preached in 
all places, and is perpetuated through- 
out all Ages, by the bare Miſſion of 
his Apoſtles and their Succeſſors, un- 
der one ſole Head of the ſaid Church, 
Succeſſor of St. Peter, upon whom Jeſus 


Chriſt hath founded it, and which he 


has always governed, and will govern 
to after Ages, by a Series of Succeſſors 
of that firſt viſible Head, and by the 
channel of the ſaid Miſſion, which 
nothing can ever interrupt, and to 
which nothing ſtrange or foreign can be 
united, | 

It may not be amiſs to remark on 
the diſtinction of Clergymen and Lay- 
men, this difference between theſe two 
Bodies of the Church and the State; 
That with reſpect to the Church, no 
Layman is capable of exerciſing in it 
any Spiritual Miniſtry, whereas many 
Clergymen exerciſe in the State Func- 
tions that are merely Temporal; as, 
for inſtance, the Eccleſiaſtical Judges 
in the Temporal Courts of juſtice in 
France, and the Officials, in reſpect 
of the juriſdiction which the Princes 
have granted to the Church in relation 
to Temporal concerns among Clergy- 
men. 

Since it is no part of the deſign of 


this Book, to explain in particular all 


the diſtinctions of Eccleſiaſticks ac- 
cording to the difference of their Dig- 
nities, of their Miniſtry, of their Func- 
tions; but only to give a general Idea 
of them with reſpe& to the Laws made 
by Chriſtian Princes in relation to Ec- 
cleſiaſtical matters; we ſhall therefore 
limit according to this view the di- 
ſtinctions of Eccleſiaſticks, which we 
ſhall make here. 

We muſt in the laſt place obſerve 
the word Clergy, that altho it agrees to 
the Univerſal Church, according to the 
Etymology of the word, as it has been 
explained in the beginning of this Pre- 
amble, and kee e to the Canons 
there cited; yet in France the word 
Clergy is commonly made uſe of, only 
to ſignify either the whole Clergy of 
the Kingdom, or the Clergy of each 
Dioceſs. 

© In this Title of the Clergy, there are many 
© things not applicable to the Clergy of the Church 
© of England. For our Reformation from Popery 
© has freed us from all manner of Subjection or 


© Subordination to the See of Rome; and has laid 


© aſide ſeyeral Eccleſiaſtical Dignigies, ſuch as => 
| | | © bor 


0 the Clergy. 


© bots and Priors; as alſo the inferior Orders of 


© Eccleſiaſticks, and many uſeleſs Ceremonies 
* which are till retained in the Church of Rome. 
© However, we have not thought proper to leave 


© out, or to alter any * the Articles which 
bei 


© explain theſe matters; it being our Intention in 
© this Tranſlation not to Fi fer the Original; 
© and altho ſome of theſe things may be thought of 
© no preſent. uſe or ſervice in our Reformed 
© Church, yet the knowledge of them muft be 
© entertaining to ſuch as are curious to know the 
© Hierarchy and Diſcipline of other Churches, as 
© well as that of our own. ] | | 


* 


* 


n 
The Diſtinction of C lergymen. 
The CONTENTS. 


1. The Pope, Head of the Univerſal 
Church, is no Member of the Clergy of 
any of the States ſulject to Temporal 
Princes. „„ 

2. A Cardinal may be of another Clergy 
befides that of Rome. 

3. Patriarchs, Archbiſbops, and Biſhops have 
each their Sees in divers places. 

4. Paſtoral Functions. e eee 

5. Canons and Prebendaries of Cathedral 
Churches. | * 

6. Di vines and Preceptors. 

7. Seminaries of Biſbops. 

8. Their Vicars General. 

9. Their Officials. 

10. Eccleſiaſticks who are Judges in the 
Temporal Courts. | 

11. Collegiate Churches. 

12. Eccleſiaſtical Communities. 

13. Canons Regular. 

14. Benefices held in Commendam. 

15. Knights of Malta, and other Knights 
of the like kind. | 

16. Nuns. | 

17. Eccleſiaſtical Profeſſors in 


fities. 


the r- 


Tit. 10. Sect, 1. 


tual Power he holds from God a. 

4 In patrimonio beati Petri Apoſtolica ſedes, & 
ſummi Pontificis auctoritatem, & ſummi Principis 
exequitur poteſtatem. c. 13. Qui fili fint legitimt. 

II. ae 

Altho the Cardinals who compoſe 2. A Car- 
the Sacred College be by virtue of that / m 
quality in a Rank which ties them to . Sg 


the Church of Rome; yet ſuch of them 1 lese 


as are Biſhops, are likewiſe of the Bo- that of 
dy of the Clergy of the State in which Rome. 
their Biſhoprick is ſituated 5. 

6 © A Cardinal Biſhop has his Rank, both in 


© the Sacred College, and among the Clergy of his 
* 'Biſhoprick, | 
| III 


The Patriarchs, the Archbiſhops and 3. Patri- 
Biſhops, have every one of them their 7, 
Sees in divers places, where they ex- ns 
erciſe the Apoſtolical Functions of their . 
Dignities. And they are in their re- have each 
ſpective Sees the firſt of all the Clergy Heir Sees 
according to their Order among them» 1 A 
ſelves c. . go 


c © It is 8 to diſtinguiſn the ſeveral 

© Senſes of the word Clergy, which have been re- 

© marked at the end of the Preamble of this Title. 
V. cab. 4. Seſſ. 23, Concil. Trid, 


IV. 

The Paſtoral Functions are diſpen- 4. Taft 
ſed by the Patriarchs, the Archbiſhops . — 
and Biſhops, whoſe principal Miniſtry * 
is to confer the Holy hoſt by the 
impoſition of hands, to ordain Prieſts, 
Deacons, Subdeacons by Holy Orders, 
and other inferior Miniſters of the 
Church, by the lefler Orders, and to 
receive all of them into the Church by 
the Tonſure, to adminiſter all che Sa- 
craments, and to bear the weight of 
the Paſtoral Care of Souls. Theſe are 
the ſeveral Functions of Epiſcopacy 
which conſtitute the Order of the 
Church, in which it is neceſſary to 
diſtinguiſh thoſe who under the Biſhops, 
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and together with them, partake in 


the Functions of the Paſtors of Souls d. 


J. 
1. The E are not to comprehend as a 
Pope, Head Member of the Body of the 


ef the Uni- Clergy of any of the States ſubject to 


2 . Temporal Princes, the Sovereign Pon- 
70 Alen. tiff, the Succeſſor of St. Peter. For 


ber of the beſides that the height of a Dignity ſo 
Clergy of diſtinguiſhed renders him Head of the 
7% the Univerſal Church, the common Father 
og of all the Faithful, and even of all the 
temporal Princes in the whole Univerſe; he 
Princes, himſelf is the Temporal Prince of 
the State wherein he has his See, that 
Temporal Dominion having been uni- 
ted by the Divine Providence, and 


the Bounty of Princes, to the Spirt- 


d Jeſus ſaith unto him, Feed my Sheep. Joh. 21. 17. 

Wo be te the Shepberds of Iſrael that do feed 
themſelves : ſhould not the Shepherds feed the 
Flocks 2 And they were ux betauſe there 
is no Shepherd : and they became meat to all the 
Beaſts of the Field, when they were ſcattered, 
My Sheep wandred throout all the Mountains, 
and upon every high Hill: yea, my Flock was 
ſcattered 2 all the face of the Earth, and nom 
did ſearch or ſeek after them. Therefore ye Shep- 
herds, hear the word of the Lord; As 1 live, 
ſaith the Lord God, ſurely becauſe my Flock be- 
came 4 Prey, and my Flock became Meat to every 
Beaſt of the Field, becauſe there was no Shepherd, 
neither did my Shepherds ſearch for my Flock, but 


m 
the Shepherds fed themſelves, and 2 not my 
Flock, Ezek. 34. 27 55 6, 75 8. 


Now 
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Dogs, they cannot b 


* N CY AO! 01. + 003 TIM L Las 
Now therefore O Brethren, let us ſew an 
epi ts our Brethren, beetvſe they Heath de- 


pen pom us, and the Santtuary, ani the” Hoaſe, 
and n Altar ref upon un Judich 8: 21 


All ye Beaſts of the Find, come to devour, yea 
i: e Beaſts in the Foreſt, His Watchmen are 
lad; Mey ars all guru, thiy' ave all dumb 
3 fleepmg, hint down, lo. 


ving 0 lumber. Ta, they 


tan ne under tand; they all Took to their own 
Way, every ons 
ſaiah 50. 9, 10, 11. | 
Preach the Word, be iriflarit in feaſon, out of 
ſeaſon, reprove, rebuke, exhors with all Long: ſuſfe- 
ring an Doftrine,——b, 
. — 
male full Proof of thy Miniſtry. 2 Tim. 4* 2, 5. 
See Rom. ch. 5 * J | 
Howl ye Shepherds, and cry. Jer, 25. 34+ 
— a in Jeruſalem did Jchoſhaphar ſet of 


* 


the Levites, and of the Prieſts, and of the Chief 


of the Fathers of 1(tael F rhe mint of the 
Lord, and for Controvir % when returned 
0 Jeruſalem. 2 Chron. 19. 5, + 17180 

| V 


5. Canon The Dignity of Epiſcopacy has oc- 


and Pre- 
bendaries 


of Cathe- 


ches, 


caſioned the Diſtinction of Cathedral 
Churches, that is to ſay, the Chutches 
e the Biſhops have their See, and 


dral Chur- WH | Rave 120 
where the Cathedral Churches are, 


which are compoſed of Canons or Pre- 


bendaries, the chief of whom have 


Names of Digttiry, ſuch as that of 
Deati, Abbot, Provoſt, or others, -ae- 


cording to the Uſage of Places. And 
theſe Canons' or Prebendaries compoſe 
Bodies, every one whereof has always 
the Biſhop or its Head, and which 
are deſtined for two principal Uſes: 
one of which ts to exerciſe during the 
Vacancy of the Epiſcopat See, the 
Functions of the voluntary Juriſdiction, 
which the Biſhops may commit to their 
Vicars General; and that of the con- 
tent ious Juriſdiction which is exerciſed 
in the Officialities. And the other 
Uſe of Cathedral Churches is to cele- 
brate Divine Service; and they had 
formerly the Right, which many Chap- 
ters of the Cathedral Churches {till re- 
tain, which is that of chufing the Bi- 
ſhop e - But in France the Right of No- 
mination to the ticks has beeti 
granted to the Kings by the Church. 
And this Right may be conſidered in 
the King's Perſon, as agreeing to his 
Quality of Head of the People of all 
the Churches within his inions, 
beeauſe of the Share which the People 

e Mandathus, quatenus cum conftet, electionem 
de præpoſito memorato a majori & ſanjori parte 
capituli celebratam fuiſſe, publicatam etiam & ſab- 
2 fi dictus præ poſitus eidem electioni con- 
ſenſerit, ut per mutuum conſenſum eligentium & 


electi, quaſi conjugale vinculum ſpiritualiter ſit con · 


tractum. C. 21. v. ſeq. de elect. & el. poteſt. 


| ; they ats gritdy Dogs which | 
tan never have enough, and they are Shepherds that 


for his Gait, from his Quarter. 


| PH twatch thou in all things, 
Afflictions, do the Work of an Evangelift, 


had a quite different Origin 


of every Church formerly had ia the 
Election of a Biſhop in the Caſe of a 
Viieanry god owes 190 2440 | 
J Nulla ratio ſinit ut inter Epiſcopos habeantur, 
qui nec a. Clericis ſunt electi, nec a plebibus expeti- 
ti, nec a Proyincialibus Epiſcopis.cum Metropolita - 
ni judicio conſecrati. Unde cum ſæpe — de 
male accepto honore naſcatur; quis ambigat ne- 
qua is eſſe tribuendum. Bi. 62. C. i. 
olſe tuam fraternitatem volamus ad noſtras 
aures fore perventum ; Immolenſem + ee 
ab hac luce migraſſe, in cuſus ſucceſſoris electione po- 
Puli diviſionem proveniſſe audivimus, quod quia ſæ pe 
contingere ſolet (quzrentibus ſingulis quz ſua ſunt, 
non que Jeſu Chriſti) non adeo miramur, verunta- 
men in hoc tuam plurimum oportet adbiberi ſolici- 
tudinem, ut conyocato clero & populo, talis ibi, 
eligatur per Dei miſericordiam, cui ſacti non ob- 
vient Canones. Sacerdotum quippe eſt electio, & 
fidelis populi conſenſus adhibendus eſt, quia docendus 
eſt populas, non fequendus, Diff. 63. C. 12. 
The Chapters of the Cathedral Churches have 
J from the State in 
© which they are at preſent, But it is not the De- 
© ſign of this Book to enter into this Detail, which 
© is 4 part of the Eccleſiaſtical Hiſtory. | 
Un England the manner of electing Biſhops is 
at preſent thus: Upon the Avoidance of any Bi- 
ſhoprick, the King grants to the Dean and Chapter 
of the Cathedral Church belonging to the ſaid Bi- 
prick, a Licence under the Great Seal to proceed 
to the Election of a Biſhop, and therewith ſends a 
Letter Miſſive, containing the Name of the Perſon 
wbom they ſhall chuſe. By virtue of which Li- 
cence the ſaid Dean and Chapter muſt with all ſpeed 
in due form elect the ſaid Perſon named in the 
Letter Miſſive, and no other. And if they defer 
their Election above twelve Days after fuch Li- 
cence, then the Ki nominate and preſent 
by his Letters Parent under the Great fuch 
Perſon to the ſaid Biſhoprick as he ſhall think fit. 
Stat. 25 Hen. VIII. cap. 1 


VI. 


We may diſtinguiſh among the Ca- 6. Divine, 
nons of Cathedral Churches, thoſe m_ os 


Who are called Theologues or Divines, 
to whom the Ordinances in France have 
appropriated the Income of a Canon- 
ſhip, that they may preach on Sundays 
and the great Feaſts, and give three 
times every Week publick Lectures on 
the Holy Scripture. And the ſame 
Ordinances have likewiſe appropriated 
the Revenue of another Canonſhip for 
the Maintenance of a Preceptor, who 
may inſtruct gratis the young Children; 
and they have alſo directed the like E- 
ſtabliſhments to be in the Collegiate 
Churches where there are more than 
ten Canons g. 


g For Eſdras had very great Skill, ſo that he 
omitted nothing of the Law and Commandments 
of the Lord, but taught all Iſrael the Ordinances 
and Judgments. Now the Copy of the Commiſſun 
which was written from Artaxerxes the King, and 
came to Eſdras the Prieſt and Reader of the Law of 
the Lord, is this that followeth. 1 Eſdras 8. 7, 8. 

© In every Cathedral or Collegiate Church there 
© ſhall be raſerved a Prebend for a Doctor in Divi- 

4 © nity, 


the Clergy. 

© nity, which ſhall be conferred upon him by the Arch - 
© biſhop, Biſhop or Chapter; on condition that he 
© ſhall preach and teach the Word of God on every 
Sunday and the great Feſtivals, and on the other 
© Days he ſhall three times in the Week read a 
© publick Lecture on the Holy Scripture ; And all 
© the Canons ſhall be obliged and compelled to at- 
tend ſuch Sermons and Lectures on pain of for- 
* feiting their Shares in the Diſtribution. Or di- 
© nance of Orleance, Art. 8. See the following 
Article of the ſame Ordinance. See the 33d and 
34th Articles of that of Blois. 

De quibuſdam locis ad nos refertur, neque Ma- 
giſtros neque curam inveniri pro ſtudio literarum, 
idcitco in univerſis Epiſcopis ſubjectiſque plebibus, 
& aliis locis, in quibus neceſſitas occurrerit 5 omni- 
no cura & diligentia adhibeatu;, ut Magiſtri & 
Doctores conſtituantur, qui ſtudia litterarum, libe- 
raliumque artium dogmata aſſidue doceant; quia 
in his maxime divina manifeſtantur atque declaran- 
tur mandata. Diſt. 37. C. 12. 

Quoniam Eccleſia Dei ſicut pia mater providere 
tenetur, ne pauperibus qui parentum opibus juvari 
non poſſunt, legendi & proficiendi opportunitas ſub- 
trahatur, per unamquamque Cathedralem Eccleſiam, 
Magiſtro, qui Clericos ejuſdem & ſcholares pauperes 
pratis doceat, competens aliquod beneficium præ- 

eatur. C. 1, de Maziſiris & ne aliqu'd. 

Quia nonnullis propter inopiam, & legendi ſtu- 
dium & opportunitas proficiendi ſubtrahitur, in La- 
teranenſi Concilio pia fuit conſtitutione PR, 
ut per unamquamque Cathedralem Eccſeſiam, Ma- 
. N qui ejuſdem Eccle ſiæ Clericos, alioſque ſcho- 
ares 1 gratis inſtrueret, aliquod competens 
bene ficium præberetur: quo & docentis relevaretur 
neceſſitas, & via pateret diſcentibus ad doctrinam. 
Verum quoniam in multis Eccleſiis id minime ob- 
ſervatur, nos prædictum roborantes ſtatutum, ad- 
jicimus, ut non ſolum in qualibet Cathedrali Ec- 
cleſia, ſed etiam in aliis, quarum ſufficere poterunt 
facultates, conſtituatur Magiſter idoneus, a Prælato 
cum Capitulo ſeu majore & ſaniori parte Capituli e- 
ligendus, qui Clericos Eccleſiarum ipſarum gratis in 
Grammatica facultate ac alios inſtruat juxta poſſe. 
Sane Metropolis Eccleſia Theologum nihilominus 
habeat, qui Sacerdotes & alios in ſacra pagina do- 
ceat ; & in his præſertim informet, quæ ad curam 
animarum ſpectare noſcuntur. Aſſi netur autem 
cuilibet Mayiſtrorum a Capitulo unius præbendæ 
proventus: & pro Theologo Metropolitano tan- 
tundem. C. 4. 2d. 

. 

Sacroſancta Synodus ———ſtatuit, & decrevit ; 
quod in Eccleſiis in quibus præbenda, aut prafti- 
monium, ſeu aliud quovis nomine nuncupatum ſti- 
pendium pro Lectoribus ſacræ Theologia deputatum 
reperitur, Epiſcopi, Archiepiſcopi, Primates, & 
alii locorum Ordinarii, eos qui præbendam, aut 
præſtimonium, ſeu ſtipendium hujuſmodi obtinent 
ad ipſius ſacræ Scripturæ expoſitionem & interpre- 
tationem per ſeipſos, ſi idonei fuerint, alioquin per 
idoneum ſubſtitutum, ab ipſis Epiſcopis, Archiepiſ- 
copis, Primatibus, & aliis locorum Ordinariis eligen- 
dum, etiam per ſubtractionem fructuum, cogant & 
compellant Et quatenus in ipſis Eccleſiis nulla, 
vel non ſufficiens prabenda foret, Metropolitanus, 
vel Epiſcopus ipſe per aſſignationem fructuum alicu- 
jus ſimplicis beneficii ejuſdem tamen debitis ſupporta- 
tis oncribus, vel per contributionem beneficiatorum 
ſua civitatis & Dicecelis, vel alios prout commo- 
dius fieri poterit, de Capituli Concilio ita provideat, 
ut ipſa ſacræ Scripture lectio habeatur -Eccle- 
fix vero quarum annui proventus tenues fuerint, & 
ubi tam exigua eſt Cleri & populi multirudo, ut 
Theologiæ lectio in eis commode haberi non 


poſſit; faltem Magiſtrum habeant, ab Epiſcopo 
Vor, II. | 


Tit. 10. Sect. 1. 


cum Concilio Capituli eligendum, qui Clericos, 
alioſque ſcholares pauperes Grammaticam gratis do- 
ceat; ut deinceps ad ipſa ſacræ Scripturæ ſtudia, 
annuente Deo tranſire poſſint, &c. Conc. Trid. Se}. 


3. cap. I. 
VII. 


4 1 
8 
wu » * 


Seeing the Holy Orders, and the 7. Semi- 
Functions which are the Conſequences e e 


thereof, and more eſpecially thoſe which 
belong to Paſtors who have the Cure of 
Souls, who ought to be the Light of 
the World by their Doctrine, and the 
Salt of the Earth by the Holineſs of 
their Lives, demand Qualifications ſui- 
table to this Miniſtry, and which can- 
not be acquired but by an Education 
and Study proper to prepare the Youth 
for that holy Miniſtry ; the Biſhops are 
obliged to have in their Dioceſſes Semi- 
naries for that purpoſe, purſuant to the 
Direction of the Council of Trent, and 
of the Ordinances . And the Conſe- 

quence 


Cum adoleſcentium z1as, niſi recte inſtituatur, 
prona ſit ad mundi voluptates ſequendas; niſi a te- 
neris annis ad pietatem & religionem inſormetur, 
antequam vitiorum habitus totos homines poſſideat, 
nunquam perfecte, ac ſine maximo ac ſingulari pro- 
pemo um Dei omnipotentis auxilio in diſciplina 
Ecclefiaſtica perſeveret, ſancta Sy nodus ſtatuit ut 
ſingulz Cathedrales, Metropolitanæ, atque his ma- 
jores Eccleſiz, pro modo facultatum, & Diceceſis 
amplitudine certum puerorum ipſius civitatis & Dice- 
ceſis, vel eius proyinciz, fi ibi non reperiantur, 
numerum in Collegio ad hoc prope ipſas Eccleſias 
vel alio in loco convenienti, ab Epiſcopo eligendo, 
alere, ac religioſe educare, & Eccleſiaſticis diſcipli- 
nis inſtituere teneantur. Conc. Trid, ſeſſ. 23. c. 18. 


de reſorm. 


© The Archbiſhops and Biſhops in their Dioceſſes 
© ſhall be careful and diligent to ere& Seminaries, 
© purſuant to the firſt Article of the Edict of Me- 
© lun; and in order to facilitate the Execution 
© thereof in this Particular, all Benefices of more 
© than ſix hundred Livres of yearly Revenue, - ſhall 
© beoblized to contribute thereto. Ordinance of 
© Lewis XIII. made at Paris in 1614. See that of 
© Blois, Art. 24. 

Cum non deceat eos, qui divino miniſterio ad- 
ſcripti ſunt, cum ordinis dedecore mendicare, aut 
ſordidum aliquem quaſtum exercere ; compertum- 
que ſit complures pleriſque in locis ad ſacros Ordines 
nullo fere delectu admitti; qui variis artibus ac 
fallaciis confingunt ſe beneficium Eccleſiaſticum, 
aut etiam idoneas facultates obtinere ; ſtatuit ſanta 
Synodus, ne quis deinceps Clericus ſa cularis, quam- 
vis alias {it idoneus moribus, ſcientia & ætate, ad 
ſacros Ordines promoveatur ; niſi prius legitime 
conſtet, eum beneficium Eccleſiaſticum quod ſibi ad 
victum honeſte ſufficiat pacifice poſſidere patrii 
monium vero, ve} Na obtinentes ordinar- 
poſthac non poſſint, niſi illi quos Epiſcopus judica- 
verit aſſumendos pro neceſſitate vel commoditate 
Eccleſiarum ſuarum, eoque prius perſpecto patri- 
monium illud, vel penſionem vere ab eis obtineri, 
taliaque eſſe quæ eis ad vitam ſuſtentandam ſatis ſint, 
&c. Conc, Trid. ſeſſ. 21. c. 2. 

Si quis neque ſanctis pollens moribus, vel neque 
a Clero populoque vocatus, vel pulſatione coactus, 
impudenter Chriſti Sacerdotium jam quolibet faci- 
nore pollutus, injuſto cordis amore, vel ſordidis 


Biſhops. 
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442 The PUBLICK LAW, Oc. Bool. 


8. Their 
Vicars Gee 
neral, © 


9. Their 
Officials, 


quence of the Functions of thoſe who 
have the Direction and Government of 
the ſaid Seminaries, deſerve that they 
ſhould be here diſtinguiſhed. | 


precibus oris, ſive comitatu, ſive manuali ſervitio, 
ſive fraudulento muriuſculo Epiſcopalem ſeu Sacer- 
dotalem, non lucro animarum, ſed inanis gloriæ 
avaritia fultus dignitatem acceperit, & in vita ſua 
non ſponte reliquerit, eumque inſperata mors poe- 
nitentem non invenerit, proculdubio in æternum 
peribit. 1. J. 1. c. 115. 

Cum nullus debeat ordinari qui judicio ſui — 
pi non fit utilis aut neceſſarius ſuis Eccleſiis, ſanta 
Synodus, veſtigiis ſexti Canonis Concilii Chalce- 
donenſis inhærendo, ſtatuit ut nullus in poſterum 
ordinetur, qui illi Eccleſiæ aut pio loco pro cujus 
neceſſitate aut utilitate aſſumitur nonadſcribatur. Ibi- 
dem ſeſſ. 23. de reform. cap. 16. 

It appears by theſe Regulations of the Council 
© of Trent, and of the Ordinance, that the aſe of 
© Seminaries is for the Education and Inſtruction of 
© the Youth à teneris annis, and to fit and qualify 
© ſome of them for Holy Orders, the Choice of 
© whom ought to depend on the Qualities neceſſa 
« for the faithful Diſcharge of ſ@ holy a Miniſtry, 
It is much to be wiſhed that theſe Regulations of 
« the Council of Trene were obſerved with the 
c 3 Strictneſs poſſible; in which Caſe we 
« ſhould not ſee ſo many Miniſters that are uſeleſs 
c to the Church, and even a Burden to the Publick, 


VIII. 


The Biſhops not being able to exer- 
ciſe perſonally all the Functions of their 
Miniſtry, they name Vicars-General, 
or Grand-Vicars, to whom they com- 
mit ſuch of their Functions as are ca- 


pable of being diſcharged by others 


than themſelves; and theſe Vicars-Ge- 
neral, or Grand-Vicars, have alſo a 
diſt inct Rank in the Church 7. 


i V. Tit. de Office Vic. in G. 


IX. 


Secing the Vicars General or Grand 
Vicars cf Biſhops exerciſe the Func- 
tions of their voluntary Juriſdiction in 
what relates to ſpiritual Matters, and 
that the Biſhops have another juriſ- 
diction, called a contentious Juriſdic- 
tion, and which is between all ſorts of 


Perſons, both Eccleſiaſticks and Lay- 


men, in ſpiritual Affairs, ſuch as the 
Celebration of Marriage, and other 
Matters ; and that they have likewiſe a 
Juriſdiction in Temporal Matters, that 
Princes have granted them in favour of 
Eccleſiaſticks: And ſeeing this double 
contentious Juriſdiction cannot, as in- 
deed it ought not, be exerciſed by the 
Biſhops in Perſon, who ought to em- 
ploy their Time in other Functions of 
much greater Importance, they appoint 
tor the Exerciſe of the ſaid Juriſdiction 
Officials, who are the Judges thereof, 
and Surrogates or Vicegerents, who of- 
ficiate as Judges in the abſence of the 


/ 


Officials; and likewiſe Promoters, who 
perform within the ſaid Juriſdiction the 
ſame Function which the King's Proc- 
tors, or thoſe of Lords of Mannors, 
do in Temporal Courts /. 

| Licet in Officialem Epiſcopi per commiſſionem 
officii generaliter tibi factam cauſarum cognitio 
transferaturz poteſtatem tamen inquirendi, corri- 
gendi aut puniendi aliquorum exceſſus, ſeu aliquos 
a ſuis beneficiis officiis vel adminiſtrationibus, amo- 
vendi, transferri nolumus in eundem ; niſi ſibi 
ſpecialiter hæc committantur. C. 2. de Offic, vic. 


in 6. 
X 


The ſame Conſideration which in- 10. Fc 


duced Princes to grant to the Church a 
Temporal Juriſdiction over all Eccle- 
ſiaſt ical Perſons, 


and Preſidial Courts, ſome Eccleſiaſti- 
cal Judges, Perſons who are in Holy 
Orders, and who are called Eccleſiaſti- 
cal Counſellors or Judges, or Counſel- 
lors for the Church, that they may take 
care of the Intereſt of the Church in the 
Affairs wherein it may be any way con- 
cerned. And thoſe who are put into 
the ſaid Offices, exerciſe the ſame 
Functions with the other Judges, except 
in Criminal Cauſes, in which they do 
not aſſiſt, if the Crimes are puniſhable 
with corporal Puniſhments . 

m See Art, 213, 235, of the Ordinance of Blojs. 

By the Ordinance of Lewis XIII, made at Paris, 
it is ordained, * That the Offices of the Eccleſiaſti- 
© cal Judges in the Temporal Courts cannot be re- 
© ſigned but to Eccleſiaſtical Perſons ; and in caſe 
© of the Vacancy of the ſaid Offices by Death, 
© that the ſame, as likewiſe thoſe Places which ſhall 

happen to be filled 1 * Perſons, by Diſpenſa- 
tion or otherwiſe, ſhall be appropriated to the 
ſaid Eccleſiaſticks, until the Number of the Ec- 
cleſiaſtical Ju.iges appointed by the Eſtabliſhment 
of the ſaid Courts ſhall be filled up. 


XI. 


The Celebration of Divine Service x1, Cel 
in the Churches being no leſs neceſſary giarechr 
in all other Places than in thoſe where /e. 


the Biſhops have their Sees, whether it 
be for the publick Prayers, or for the 
Conſolation of the Faithful, the ſaid 
Service is celebrated in the Pariſh- 
Churches where the Number of Eccles 
ſiaſticks is ſufficient to perform it, at 
leaſt on the Feſtival Days. And there 
are likewiſe other Churches which are 
called Collegiate Churches, and are 
founded for celebrating every day Di- 
vine Service at the proper Hours . 

n Statutum felicis recordationis Gregorii Pape de- 
cimi, prædeceſſoris noſtri, de his, qui ad parochia- 
lium Eccleſiarum regimen aſſumuntur, promovendis 
ad ſacerdotium intra annum, alioquin eiſdem Ec- 


cleſiis ſint privati: quod cum fit pœnale, reſtringi 


potius conyenit, quam laxari, declaramus ad Col- 
legiatas 


has induced the Kings the len. 
of France to eſtabliſh in the Parliaments 74! Court, 


legiatas Eccleſias, etiamſi alias parochiales exticerint, 
& aſſumptos ad earum regimen non extendi ; ſed 
antiqua jura ſervari debere potius in eiſdem. C. 22. 
de elect. ex el. pot. in 6. 


XII. 


12. Eccle- Beſides the Diſtin&ions of Eccleſiaſ- 
ſiaftieal ticks which have been explained in the 


Communi- 


ties. 


foregoing Articles; there is in the 
Church an infinite number of Commu- 
nities of ſeveral Monaſtical Orders, 
and others, ſome of which have Tem- 
poral Poſſeſſions, and others are Mendi- 
cants, who are called Regulars, be- 


cauſe every one of them have their pro- 


13. Ca- 


per Rule, eſtabliſhed by their Founder; 
and the greateſt part of them are pro- 
feſs d Monks, Who are tied by Vous 
to the Obſervance of their Rule. There 


are likewiſe ſome Orders of Eccleſiaſ- 


tical Communities, who without taking 
upon them any Vow, and without the 
Name of Monk, have alſo their proper 
Rules and Habits, diſtinct from thoſe 
of the Religious, and from thoſe of 
other Ecclefaſticks - and all the ſaid 
Orders and Communities have their 
Superiors General, and their different 
Functions o. 


0 © Beſides the antient Orders of the Rules of 
© St. Benedict, St. Baſil, St. Auguſtin, there are ma- 
ny others which have been eſtabliſhed in theſe 
© latter days under other Rules. V. 18. J. 2. c. 25. 


XIII. 
Among the ſaid Regular Orders, 


nons Regu· there are ſome of them which are called 


Canons Regular, who in ſome Bi- 
ſhopricks compoſe the Chapters of the 
Cathedral Churches p. 

p In omnibus igitur (quantum humana permit- 
tit fragilitas) decrevimus ut Canonici Clerici cano- 
nice vivant, obſeryantes divinæ Scripturz doctri- 
nam, & documenta Sanftorum Patrum: & nihil 
ſine licentia Epiſcopi ſui, vel Magiſtri eorum incom- 
poſite agere præſumant, in unoquoque Epiſcopatu 
ut ſimul manducent & dormiant ut ubi his facultas 
id faciendi ſuppetit ; vel qui de rebus Eccleſiaſticis 
ſtipendia accipiunt, in ſuo Clauſtro maneant, & 
ſingulis diebus mane primo ad lectionem veniant, 
& audiant, quid eis imperetur. Ad menſam vero 
ſimiliter lectionem audiant, & obedientiam ſecun- 
dum Canones ſuis miniſtris exhibeant. C. 34. de con- 


ſeer. diſt. 5, 
XIV. 


Among the ſaid Regular Orders, 
ſome of them have given to their Su- 
periors the Titles of Abbots, Priors, 
and others, according to the Difterences 
ot their Houſes, and the different Func- 
tions of thoſe who are in the higheſt 
Place and Station among them ; and 
the ſaid Titles in many of the ſaid 
Houſes, have paſt, without the Func- 
tions belonging to them, to thoſe who 
are called Abbots, or Priors, in Com- 

Vor. II. 


Of the Clergy. Tit. 10. Sect. r. 


mendam, that is to ſay, who without 
being profeſſed Monks, have and poſ- 
ſeſs, by a kind of Depoſit called Com- 
mendam, theſe Titles, together with a 
part of the Revenues of the ſaid Houſes 
which has been appropriated thereto, 
It is by reaſon of theſe Titles to which 
the ſaid Revenues are annexed, thar 
we ſee in the Church that multitude of 
Benefices held in Commendam under 
the Names of Abbots, Priors, and o- 
ther Titles; but many Regular Houſes 
of ſeveral Orders, have kept their Ab- 
bies, Priories, and other Titles, and 
they fill the ſaid Places with the Monks 
of rheir own Order; and all the Or- 
ders who have an Abbot for the Chief 
and General of their Order, obſerve 
it as a ſtanding Rule among them, to 
retain the ſaid firſt Place for one of their 
own Order, and which cannot be filled 
but by one who is either a profeſſed 
Monk or a Cardinal . | 


q We only take notice here in general of that 
© kind of Benefices which are in Commendam, 
© and do not think fit to enter into the detail of the 
© ſeveral ſorts of theſe Commendams, or to ex- 
© plain their Ongin and Progreſs, the ſame being a 
© Matter purely Hiſtorical, and foreign to the De- 
« ſign of this Book. Neither is it our buſineſs to 
« explain here in what manner the Titles of Cures 
© and their Revenues have paſt to others than the 
© Curates, and from whence proceed the Prior- 
© Curates, the Primitive-Curates, whether they be 
© Monks of ſeveral Orders, or Chapters, or other 
© Houſes to which the Cures haye been annexed, 
© reſerving only a ſmall Portion of the Revenue to 
© thoſe who ſerye the Cure under the Name which 
© is given them of perpetual Vicars, 

© We ſhall not take up time to explain here the 
© Diſtinftion of the ſeyeral Benefices which are 
© called Regular, becauſe they are poſſeſſed by 
© Monks who have them as a Title, and enjoy 
them during their Lifetime. All theſe Matters 
take up a vaſt Detail, which it is not our buſi- 
« neſs to explain here, 
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We may reckon in the number of 18. Knight: 
Religious Orders the Military Order of & Malta, 


the Knights of Malta, and other Or- 
ders of the like kind; for the ſaid 
Knights are bound by Vous: upon 
which account the Church gives them 
the Name of Religious ; which diſtin- 

uiſhing them from Laymen, in the 
. manner as other Religious Per- 
ſons are, gives them a Rank in the Ec- 


cleſiaſtical State r. 

Cum & plantare ſacram Religionem, & plan- 
tatam fovere modis omnibus debeamus, nuſquam hoc 
melius exequimur, quam ſi nutrire ea, quæ recta ſunt, 
& corrigere, quæ profectum virtutis impediunt, com- 
miſſa nobis auctoritate curemus. Fratrum autem, 
& Coepiſcoporum noſtrorum conqueſtione compe- 
rimus, fratres Templi, & Hoſpitalis, & alii 
Religioſi, &c, C. 3. de privilegiis. 


LII 2 


XVI. 


and other 


Knights of 
the like 
kind. 
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16. Nuns 


The PUBLICK LAW, Se. 


XVI. 

We may place in fine in the Eccle- 
ſiaſtical State the Nuns of ſeveral Or- 
ders, who are ſeparated from the World, 
and conſecrated to God by ſolemn 
Vowss, which engage them to a Regu- 
lar Life, and to the Celebration of Di- 
vine Service, whereof ſome of them 
make particular profeſſion under the 
name of Canonefles : ſo that as it is by 
the Profeſſion which Eccleſiaſticks make 
to take God for their Portion, that 
they are particularly ſet apart for the 
Worſhip of God, and diſtinguiſhed 
from Laymen ; the ſame Profeſſion made 
by Nuns ought to have with regard to 
them the like Effect t, in proportion to 


Book I. 


6. They onght not to cohabit with Women. 
7. They ought to abſtain from publick She tos, 
a 2 + way of Hazard. 

of Refidence. 
9. Refilence of erf 
to. Vifitations of Biſhops. 
11. Difiatereſtedneſs in Clergymen: 
12. Plurality of Benefices is unlawful. 
13. The adminiſtration of the Sacraments 

ought to be gratuitous. 

14. A good uſe of the Ecclefiaſtical Reve- 

nues. 


15. The Duties of Profeſſors of Divinity. 
I 


E H E Duties to be explained here r. The 


are thoſe which have relation to Foundati. 


YES LY by & 2305) 


the Functions proper to their Sex. the publick Order of the Society. But the 15 
s * The ſacred Canons give the name of Con- altho this Idea ſeems not to take in the ties, 2 


: ſecration to the Ceremony of giving the Veil to general Duty of Clergymen, which ob- xoline/; if 
— ut ante 25. a | Ztatis ne Diaconi liges them to ſuch a Purity in Life the Eccte. 
— 3 and Converſation as may be ſuitable to faſtical 


ordinentur, nec virgines conſecrentur. 20. J. 1. c. 14. ; , , 
; G . the Holineſs of their Miniſtry ; yet we *** 


V. diſt. 77. c. 5. 

t Quæcumque tamen a nobis in omnibus que 
prius & quæ nunc prolata ſunt, ſacris noſtris con- 
ſtitutionibus ſunt ſancita, de Clericis, aut Monachis 
aut Monaſteriis, hæc communia ponimus & in maſ. 
culis & in foœminis, & monaſteriis & aſceteriis : 
non diſcernentes quantum ad iſtos maſculum aut 
foeminam ; eo quod ſicut prædiximus, unum om- 
nia in Chriſto conſiſtant. Nov. 5+ c. 13. 5. I» 


XVII. 


ought to preſuppoſe this primary Duty 
as the Foundation of thoſe which are 
the ſubject matter of this Section; and 
it hath alſo its relation to the Publick, 
it being the Duty of Clergymen to edi- 
fy others by their good Example a. 


a Be ye Holy, for I am Holy. 1 Pet. 1. 16. 
I am the Lord your God : ye ſhall therefore 
ſanctiſy your ſelves, and ye ſhall be Holy, for 1 


Alt competed partly eee eee 
Profeſſors partly of L has been remark- #he Harth. Levit. 11+ 44. Ibid, 19. 2. & 20. . 
in the U. Partiy or Laymen, as has been rema! the Earth. Levit. 11. 44. Ibid, 19. a. & 20. 3 
niverſities, ed in another place; the Profeſſors 1 Cor. 3: 9. 3 REES 
who teach there Divinity, or Church- . If Holineſs be enjoined to all the faithful in 
Hiſtory, are of the Order of the Cler- — err 
' uty it is to inſtru others by their Life and 
4 not only becauſe of their Profeſ- « Converſation, as well as by their Doctrine. 
| ion, but becauſe they are really and Scire Prælati debent, qui fi peryerſa unquam 
; truly Clergymen. prey tot mortibus digni ſunt, quot ad ſub- 
i 5 fea Th 1% . itos ſuos perditionis exempla tranſmittunt; unde 
| See the laſt Article of the following Section. neceſſe eſt ut tanto ſe cautius a culpa cuſtodiant, 
ſ quanto per prava quæ faciunt non ſoli moriuntur. 
fe 11. 9. 1. c. 2, : 
0 2 5 885 e this f p _ Clergymen who 
0 © haye the Cure of Souls, yet it may be ap- 
0 SECT. II. a plied to all who exerciſe any Miniſterial Function 
1 © in which they ought to ſhew a good Example. 
b; Of the Daties of Clergymen, with re- . diſt. 36. cap. 1. lhidem 38. cap. 3. Conc. 
| Jpedt to the publick Order. bow by of 23. de refor. cap. 14. lbidem, 
See Art. 4. of the foregoing Section, and the Texts 
The CONTENTS. there quoted. mn 
1. The Foundation of theſe Duties, the Altho the Duty of Edification and 2. Duty 
. Holineſs of the Ecclefiaſtical Mini- good Example which Clergymen owe Princes te 
f | ſtry. | to the faithful, extends in general * 2 
1 2. The Duty of Princes, to ſee that Clergy- all the ſeveral ſteps of their Conduct ſw 
5 men perform their Duties which relate which may come to the knowledge of ;heir Du- 
| to the Publick. any Perſon whatſoever, ſeeing they ries rele 
ih 3. The Right and Duty of Princes to ought not to give to any body a bad pa ry 
Wh maintain the Diſcipline of the Church. Example; yet we are not here to enter * 
| 4. The chief Duties of Paſtors of Souls, upon this detail ; our Buſineſs being to 
| confine our ſelves to ſuch Duties of 


be” are Learning, and a good Life. 
| 5. Modeſty in their Apparel and Furniture. Clergymen as have a preciſe relation 5 
che 


Of the Clerg y. 


the publick Order of the Society, and 
which may deſerve that Princes ſhould 
imploy their Authority to ſee them 
puuctually obſerved b. 

b See the following Article. 


III. 

3, The This Duty of Princes, to have a 
right and watchful Eye over the Clergy in the 
pury f diſcharge of ſuch of their Functions as 
prin, have relation to the publick Order, is 

maintain . 
the Diſci- Equally founded both on the Obliga- 
| he tion Princes are under to imploy for the 
church. Service and Glory of God the Power 
they hold of him, in every thing which 
may concern Religion, and may want 
the aſſiſtance of that Power, and of the 
Sovereign Authority, which chiefly re- 
ſpects the publick Order, Thus in the 
Id Teſtament the good Princes took 
care to ſee that the Prieſts performed their 
Daties c. Thus the firſt Chriſtian Em- 
perors d, and in imitation of them our 
Kings e, have joined their Power to 
the Authority of the Church to enforce 
the obſervance of the Laws and Diſci- 


Tit. 10. Sect. 2. 

pline thereof, and ha ve backed by their 
Laws thoſe touching the Duties ot 
Clergymen, which have moſt relation 


to the Publick; having judged, that the 
Zeal which they had for Religion, the good 


of the Church, the Dignity of the Prieſi- 


hood, and the Welfare of the Publick, ob- 
liged them to contribute all in their Pore: 
to the maintenance of the ſaid Diſcipline f 
and it is with this View that the 
Kings of Fance have made the ſeveral 
Laws which ſhall be explained in the 


following Articles, and that they there- 


in ſtile themſelves Protectors, Guardi- 
ans, Conſervators and Exccutors ot 
what the Church teaches and de- 
Crees g. 


f Szpe quidem ipſis talia cuſtodire debere præ- 
dicavimus. Videntes autem de his factam nobis 
relationem in neceſſitatem incidimus, ad præſentem 
veniendi legem, tum propter noſtrum ſuper Reli- 
your ſtudium, tum etiam propter ſacerdoii ip- 
ius ſimul & communis reipublicæ u:ilitatem. J. 2 4+ 
5. 2. C. de Epiſc. aud. 

g See the Ordinance of Francis I. in July, 


1543. 
IV. 
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c © And Fehoaſh ſaid to the Prieſts, All the Mo- The principal Duties of thoſe who 4, The 


© ney of the dedicated things that is brought into exerciſe the Functions of Paſtors of ©, >*: 
© the Houſe of the Lord, even the Money of every Souls, are a good Life, and the 8 * 
4 - , 

c — — a 8 ec Arp knowledge of their Miniſtry, that Soli, are 
© cometh into any Man's Heart to bring into the they may exerciſe it with Mildneſs and Learning, 


© Houſe of the Lord; let the Prieſts take it to Charity, with Courage, Steddineſs, and and a good 


© them, every Man of his Acquaintance. 2 Kings 
© 12. 4, 3. 

© And * brought in the Prieſts, and the Le- 
© vites, and e them together into the Eaſt 
Street; and ſaid unto them, Hear me, ye Te- 
© wvites, ſanctify now your ſelves, and ſanctiſy the 
© Houſe of the Lord God of your Fathers, and 
© carry forth the filthineſs out of the Holy Place, 
© 2 Chron. 29. 4, 5. 

4 Omni innovatione ceſſante, vetuſtatem & Ca- 
nones priſtinos Eccleſiaſticos, qui uſque nunc te- 
nuerunt etiam per omnes Illyrici provincias ſervari 
præcipimus: ut ſi quid dubietatis emerſerit id opor- 
teat non abſque ſcientia viri reverendiſſimi ſacro- 
ſanctæ legis Antiſtitis Eccleſiæ urbis Conſtantinopo- 
litanæ, (quz Rome veteris prærogativa lætatur) 
conventui ſacerdotali ſanctoque judicio reſervari. 
J. 6. C. de ſacroſanct. Eccl. | 

Qui ſub prætextu Decanorum ſeu Collegiatorum, 
cum id munus non impleant, aliis ſe muneribus 
conantur ſubtrahere, eorum fraudibus credimus eſſe 
obviandum: ne quis ſub ſpecie muneris; quod 

minus exequitur, alterius muneris oneribus rele- 
vetur: ne argentariorum vel nummulariorum mu- 
nera declinentur ab his, qui dici, tantummodo 
Collegiati vel Decani feſtinant: ideoque ſi quis 
eorum ſub nude appellationis velamine Collegiatum 
ſeu Decanum ſe appellatz ſciat pro ſe alium ſub- 
rogandum, qui prædicto muneri ſufficiens appro- 
betur: ſubrogatione videlicet loco memoratorum 
ve] eorum qui moriuntur, primatum ejus, qui ſub. 
rogatur, admiſſa judicio: ab hac diſpoſitione ne- 
mine ſe excuſante ſacroſanctarum Eceleſiarum reve- 
rentia. I. 9. eod. 

See the firſt Titles of the Code of Juſtinian, 
and of that of Theodoſius. 

e See the Treatiſe of Laws, Chap. 10. Numb. 
124 


a Zeal for Truth and Juſtice : and as * 


ſuch who are called to fill thoſe Places, 
ought to have theſe eſſential Qualifi- 
cations, that they may diſpenſe to the 
faithful tlie Lights of this Knowledge, 
and join a good Example to their In- 
ſtructions; ſo is it likewiſe the Duty 
of Prelates, Patrons and others, who 
are any way concerned in filling up the 
places of this Miniſtry, to be as careful 
as poſſible to nominate only ſuch as 
theſe Qualities have rendred worthy of 
the Miniſtry 5. 

Wie require and command all Prelates, Pa- 
© trons and ordinary Collators to nominate to 
« Eccleſiaſtical Benefices, and even to Curacies and 
© others having the Cure of Souls, Perſons of a 


© good Life and Learning, Ordinance of Orleans, 
0 art. 4. 


For the Prieſts Lips ſhould keep Knowledge, and 


they ſhould ſeek the Law at his Mouth. Mal. 2. 7. 
I there ariſe a matter too hard for thee in 
Judgment, between Blood and Blood, between 
Plea and Plea, and between Stroke and Stroke 3 
being matter of Controverſy within thy Gates 4 
then ſhalt thou ariſe, and get thee up into the place 
which the Lord thy God ſhall chooſe. Deut. 17. 8. 
A Biſhop then muſt be blameleſs, the Huſ* 
band of one Wife, wigilant, ſober, of good Beha- 
viour, given to Hoſpitality, apt to teach, not gi- 
ven ro Wine, no ſtriker, not greedy of filthy Lucre, 
but Patient, not a Brawler, not Covetous 3 one 
that ruleth well his own Houſt, having his Chil- 
dren in ſubjeftion with all Grauity. Moreover, 
he muſt have a good Refort of thers which are 
withs 


without, leſt he fall into Reproach, and the ſnare 
of the Devil, 1 Tim. 3. 2, 2, 4, 7+ 

Let the Elders that rule well, be counted wor- 
thy of double Honour, eſpecially they who labour 
in the Mord and Doctrine. 1 Tim. 3. 17. 

For a Biſhop muſt be blameleſs, as the Steward 
of God; not ſelf-willed, not ſoon angry, not gi- 
ven to Wine, no Striker, not given to filthy Lucre, 
but a lover of Hoſpitality, a lover of good Men, 
ſeber, juſt, 2 temperate; holding faſt the faith- 
ful Word, as he hath been taught, that he may 
be able by ſound Doctrine, both to exhort and to 
convince the Gainſayers. Tit. 1. 7,8, 9. 

Sit Rector diſcretus in ſilentio, utilis in verbo, 
ne aut tacenda proferat, aut proferenda reticeſcat. 
Nam ſicut incauta locutio in errorem pertrahit, ita 
indiſcretum ſilentium eos qui erudiri poterant, in 
errore derelinquit. Sæpe namque Rectores improvi- 
di humanam amittere gratiam formidantes, loqui 
libere recta pertimeſcunt, & juxta veritatis yocem 
nequaquam jam gregis cuſtodiæ paſtorum ſtudio, 
ſed mercenariorum vice deſerviunt: quia veniente 
hupo fugiunt, dum fe ſub filentio abſcondunt. 
Hine namque eos, per Prophetam Dominus increpat, 
dicens: canes muti non valentes latrare, hinc 
rurſus queritur, dicens: non aſcendiſtis ex adverſo, 
neque oppoſuiſlis murum pro domo Iſrael, ut fare. 
tis in prelio in die Domini Sacerdos ergo, ſi 

rædicationis eſt neſcius, quam clamoris vocem 
Nur eſt præco mutus? Hinc eſt enim, quod 
ſuper Paſtores primos in linguarum ſpecie Spiritus 
ſanctus incedit; quia nimirum quos repleverit, de 
ſe protinus loquentes facit ſed cum Rector ſe ad 
loquendum præparat, ſub me cautelæ ſtudio lo- 
quatur, attendat: ne ſi inordinate ad loquendum ra- 
piatur, erroris vulnere corda audientium feriantur, & 
cum fortaſſe ſapiens videri deſiderat, vanitatis compa- 

em inſipienter abſcindat binc ; namque veritas dicit, 
—— ſal in vobis, & pacem habete inter vos; per 
ſal quippe verbi ſapientia deſignatur. Qui ergo 
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Decet omnino Clericos inſortem Domini vocatos, 
vitam moreſque ſuos omnes componere, ut habi 
geſtu, inceſſu, ſermone, aliiſque omnibus nil ait 
grave, moderatum, ac religione plenum pre ſe fe · 
rant, Cone. Trid. Seſſ. 22. C. 1. de reform. 

Oportet . Clericos veſtes proprio congruentes 
ordini ſemper deferre, ut per decentiam habitus ex- 
trinſeci, nuorum honeſtatem extrinſecam oſtendant 
——Proprerea omnes Eccleſiaſtieæ perſonæ, 
quantumque exemptz, quæ aut in ſacris fuerint ; 
aut dignitates, perſonatus, officia, aut beneficia 
2 * obtinuerint, ſi, poſt- 
quam ab Epiſcopo ſuo, etiam per edictum publi 
moniti — 5 —— habjrum SR Glo: 


tum ordini, & dignitati congruentem & juxta ipſius 


Epiſcopi ordinationem & mandatum non detulerint, 
per ſuſpenſionem ab ordinibus, ac officio, & be- 
neficio, ac fruftibus, redditibus, & proventibus 
41 beneficiorum, nec non ſi ſemel correcti 
denuo in hoc delinquerint, etiam per privationem 
officiorum & beneficiorum hujuſmodi coerceri poſ- 
lint, & debeant. 1bid. Seſſ. 14. C. 6. de reform. 

V. Seſſ. 23. C. de reſ. 

* We exhort all Archbi ſnops, Biſhops and Pre- 
© lates, to be punctual in keeping their Reſidence, 
* holding their Provincial Councils, obliging the 
Curates and other beneficed Perſons to reſide u 
© on their Livings, and to live with great Simpl 
city and Modeſty, in ſuch manner as the Decrees 
* and Canons of the Church require; and more 
c elpecjany in their wearing Apparel. And it is 
© our Will and Pleaſure, that the Judges ſhould 
< ſeize and apprehend ſuch Eccleſiaſticks as wear 
* gawdy and indecent Apparel, and put them in 
© Priſon, that they may deliver them over into the 
* hands of their Prelates, who ſhall be obliged to 
© inflict Corporal Puniſhment on them. Ordinance 


« of July 27. 1551, Art. 45. 
VL: 


We loqui ſapienter nititur, magnopere meruat, ne ejus It is a Conſequence of the good E 
F k 0 F * „ o | & b Di 1 4 : [ q OO X- 6. 
ll. eloquio audientium unitas confundatur, &c. Diff, 42. ample which Clergymen are 44. Ito moght a 
| to cohabit 


ive, that they do not c , 
give, th y do not cohabit with ar yo 


| | C. . 
any Woman, beſides thoſe whom the 5 


Cum ſeripturæ ſacræ ſcientia in boni Rectoris 
peclore i eſt virga directionis, ſit & manna dul- 


mu quam 
expediat parcens, Intueri libet in Moſis pectore 
miſericordiam cum ſeveritate ſociatam. Videamus 
amantem pie, & diſtricte ſævientem. Dift, 45. C. 9. 


1 N 
Clergymen, and eſpecially thoſe who 


ll | cedinis. Hinc etiam David ait: Virga tua e ba- nons of the r Te 
it F culus tuus ipſa me conſolata ſunt, Virga enim per- 2 it 5 ith / Church allow them to og, 
in. cutimur, & baculo ſuſtentamur, Si ergo eſt di- © ' 1 : abt 
W ſtrictio virgz, quæ feriat, ſit & conſolatio baculi, I Clericus ſolus ad fœminæ tabernaculum non ac- from 
| 0 uz ſuſtentet. Sit itaque amor, ſed non emolliens: cedat, nec properet ſine majoris natu Sacerdotis lick 
4! t rigor, ſed non exaſperans; fit zelus, ſed non juſſione; nec ſolus Presbyter cum ſola foemina fa- and 
Wh immoderate ſæviens: fit pietas, ſed non bulas miſceat, &c. Dif. 1. C. 20. of H 


Interdixic per omnia ſanta Synodus, non Epiſ- 
copo, non Presbytero, non Diacono, vel alicui 
omnino, qui in Clero eſt, licere ſubintroductam 
habere mulierem, niſi forte matrem, aut ſororem, 
aut amitam, aut etiam eas idoneas perſonas, quz 
fugiant ſuſpiciones. Diff. 32. C. 16, 


| So. — , Hoſpitiolum tuum aut raro aut numqua ie · 
. | deſly m have the Cure of Souls, ought to ob- rum — terant. Quia non — toto —— 
1 eee. 2 ſerve both in their Apparel and Furni- Deo habitare, qui foeminarum acceſſibus copulatur. 
* 8 0 „ture, that decency and modeſty that is Fœmina conſcientiam ſecum pariter habitantis exu- 

urniture. rit; numquam de formis mulierum diſputes, For- 


proper to their State i. 


i Clericus profeſſionem ſuam & habitu & in- 
ceſſu probet ; &ideo nec veſtibus, nec calceamentis 
decorem quærat. Diſt, 4 1. C. 8. 

Epiſcopus vilem ſupellectilem, & menſam ac 
victum pauperem habeat, & dignitatis ſuæ autho- 
ritatem fide, & vitæ meritis quærat. 161d. C. 7. 

Omnis jactantia, & ornatura corporalis a ſacra- 
to ordine aliena eſt. Eos ergo Epiſcopos, vel Cle- 
ricos, qui ſe fulgidis, & claris veſtibus ornant, e- 
mendari oporiet, Quod fi in hoc permanſerint 


epitimio tradantur, ſimiliter & eos qui unguentis 


unguntur. 21. J. 4. C. bo 


| 


minæ nomen tuum noverint ; vultum neſcient. 
Foeminam, quam viderint bene conyerſantem, 
mente dilige, non corporal: frequentia, Si bonum 
eſt mulierem non tangere, malum eſt ergo tangere. 
Bid. C. 17. Neque enim hoc ſilere debeo, quod 
cum gravi animi triſtitia dico: Sacerdotes enim 
cum ſcœminis habitare conſpicio: quod nefarium 
eſt dicere, vel audire, & contra ſanctorum Cano- 
num ſancita. Ubi enim talis fuerit commorantium 
cohabitatio, antiqui hoſtis ſtimuli non deſunt, Diſi. 
81. C. 22, Vid. ſeq. 

V. C. Trid. Seſſ. 25. C. 14. 


Quicun - 


7. They 


oght to 


ab ſlain 


from pub. 
lick She aus, 


Of the Clergy. 


Quicunque cujuſcumque gradus Sacerdotio fulci- 
untur, vel Clericatus honore cenſentur, extranea- 
rum ſibi mulierum interdicta conſortia cognoſcant, 
ac tantum eis facultate conceſſa, ut matres, filias, 
atque germanas, intra domorum ſuarum ſepta con- 
tineant: in his enim nihil ſævi criminis exiſtimari 
fordus naturale permittit. I. 19. C. de Epiſc. & Cler. 

Presbyteris zutem & Diaconis, & Subdiaconis, 
& omnibus in Clero conſcriptis, non habentibus 
uxores ſecundum ſacros Canones, interdicimus etiam 
nos ſecundum ſanctarum regularum virtutem, mu- 
lierem aliquam in propria domo ſuperinductam ha- 
bere: tamen citra matrem, aut ſororem, aut filiam, 
& alias perſonas quæ omnem ſuſpicionem effugi- 
unt. Si quis autem abſque hac obſervatione muli- 
erem in ſua domo habet quz poteſt ei ſuſpicionem 
inferre, & ſemel & ſecundo a ſuo Epiſcopo, aut a 
ſuis Clericis admonitus ne cum tali muliere habita- 
ret, ejicere eam de ſua domo noluerit: aut accu- 
ſatore apparente approbetur inhoneſte cum muliere 
converſari, tune Epiſcopus ejus ſecundum Eccle- 
ſiaſticos Canones de clero eum amoveat, curiæ 
civitatis, cujus Clericus erat, tradendo, Epiſcopum 
vero nullam penitus mulierem habere, aut cum ea 
habitare permittimus. Si 2utem probetur nequa- 
quam hoc cuſtodiens, Epiſcopatu projiciatur, ipſe 
enim ſe oſtendit indigaum Sacerdotio. Nov. 123. 
c. 29. 

LPV hat is ſaid in this Article, and the Texts here 
© quoted out of the Civil and Canon Law, in re- 
lation to the Celibacy of the Clergy, is not to be 
© extended to the Marriage of Prieſts in the Proteſ- 
© tant Churches, where the Clergy are allowed to 
< marry ; the reſtraint under which they were in this 
< particular in the times of Popery having been taken 
© off at the Reformation, as an Innovation intro- 
© duced into the Chriſtian Church in the latter Ages, 
© contrary to the Rule and Example of our Saviour 
© and his Apoſtles. Vid. Star, 2, Ed. VI. cap. 21. 
5 6 Ed. VI. cap. 12.] 


VII. 


The profane Diverſions of publick 
Shews are forbidden to all Clergymen ; 
not only becauſe of the oppoſition be- 
tween {ſuch Diverſions and the Lives of 


nd Games Chriſtians, but alſo by reaſon of the 
Hazard. Scandal which ſuch an idle diſorderly 


Life in Perſons of their Character would 
give to the Faithful /; and they ought 
likewiſe to abſtain from Games of 
Hazard u. 


m Non oportet miniſtros altaris, vel quoſlibet 
Clericos ſpectaculis aliquibus, quæ aut in nuptiis, aut 
ſcenis exhibentur, intereſſe ; ſed antequam Thime- 


lici ingrediantur, ſurgere eos de convivio & abire. 


Diſt. 5. c. 37. de conſecr. 

His igitur lege 13 cavetur, ut a vulgari 
vita ſecluſi, a mundi voluptatibus ſeſe abſtineant: 
non ſpectaculis non pompis interſit. Diſt, 23. c. 3. 

Statuit ſancta Synodus, ut que alias a ſummis 
Pontificibus, & a ſacris Conciliis de Clericorum vita, 
honeſtate, cultu, doctrinaque retinenda, ac ſimul 
de luxu, commeſſationibus, correis, aleis, luſibus, 
ac quibuſcum que criminibus, nec non ſæcularibus 
negotiis fugiendis copioſe ac ſalubriter ſancita fue- 
runt, eadem in po ſterum iiſdem pœnis vel majo- 
ribus arbitrio Ordinarii imponendis obſerventur. 
Conc. Trid. Seſſ. 21. c. I. de reform. 

Placet neſttæ clementiæ, ut nihil commune Cle- 
rici cum publicis actionibus, vel ad curiam perti- 
nentibus (cujus corpori non ſunt annexi) habeant. 
Præterea bis qui parabolani vocantur, neque ad 
quodlibet publicum ſpectaculum, neque curiæ locum, 


Tit. 10. Sect. 2. 


neque ad judicium accedendi licentiam permittimus: 
niſi ſorte ſinguli ob cauſas proprias & neceſſitates 
judicem adierint. 0, 17. c. de Epiſc. & Cl. 

n Epiſcopus aut Presbyter, aut Diaconus, aleæ 
atque ebrietati deſerviens, aut deſinat, aut certe 
damnetur. Subdiaconus, aut Lector, aut Cantor 
ſimilia faciens, aut deſinat, aut communione pri- 
vetur. Diſt. 35. c. 1. | 

Interdicimus ſanctiſſimis Epiſcopis, Presbyteris, 
& Diaconis, & Subdiaconis, Lectoribus, & omni- 
bus aliis cujuſlibet venerandi Collegii aut Schematis 
conſtitutis, ad tabulas ludere, aut aliis ludentibus 
participes eſſe, aut inſpectores fieri, &c. Nov. 123. 


Cap. 10. 
VIII. 


Seeing Clergymen, who are engaged 
in a Miniſtry of which they are bound 
to exerciſe the Functions, are obliged 
to perform them in the places to which 
they are called; Reſidence in thoſe 
places is an eſſential indiſpenſible Duty 
incumbent on them. Thus Biſhops 
ought to reſide in their Dioceſſes, and 
Rectors, Curates and others in their 
Pariſhes, and the other places where 
they ought to exerciſe their Miniſterial 
Functions o. 


o Interdicimus autem Deo amabilibus Epiſcopis 
proprias relinquere Eccſeſias, & ad alias regiones 
venire. Si vero neceſlitas faciendi hoc contigerit, 
non aliter niſi cum litteris beatiſſimorum Patriar- 
cha, aut Metropolitæ, aut imperialem videlicit juſ- 
ſionem hoc faciant. Nov. 123. c. 9. 

We require all Archbiſhops, Biſhops, Abbots, 
© Prelates and others who have any Dignities within 
© our Kingdom, and who live and reſide without 
© the Bounds and Limits of the ſame, and without 
© our Dominions, to come and appear within the 
© ſpace of five Months after the Publication of 
© theſe Preſents, at their eſpective Benefices within 
© our Kingdom, or one of them, and there to 
keep their continual Reſidence upon pain of de- 
6 privation of the Temporalities of their Benefices. 
© Ordinance of Lewis Il. in 1475. 

© All Archbiſhops, Biſhops, Abbots and Cu- 
< rates, ſhall reſide in their reſpeRive Dioceſes and 
© Benefices, and there perform every one in Perſon 
« the Dugies of their reſpective Functions, upon 
c pain of ſeizure of the Temporalities of their 
c Beneficess, We ordain, until it be otherwiſe 
c provided, that by their Reſidence on their Bene- 
« fices, or other Office which requires, according 
© to our Ordinances, Reſidence and actual Service, 
© which they ſhall be obliged to make a clear 
© Proof of, they ſhall be diſpenſed from Reſidence 
on their other Benefices, which they hold by 
< Diſpenſation, but upon condition nevertheleſs that 
© they ſubſtitute for their Vicars Perſons of ſufficient 
© Abilities, of good Life and Converſation; to 
every one of whom they ſhall aſſign ſuch a Por- 
© tion of the Revenue of the Benefice as may ſerve 
© for his maintenance; otherwiſe, in default there- 
© of we enjoin the Archbiſhop or Biſhop of the 
s Dioceſe to make due Proviſion therein. We 
« ſtrictly command our Judges and Proctors to ſee 
© that theſe our Orders be duly executed, and to 
* cauſe the Temporalities of the Archbiſhopricks, 
© Biſhopricks, Abbies, or other Benefices above- 
mentioned, to be ſeiz'd without any Fayour or 
Partiality within a Month after they ſhall haye 
ſummoned the Prelates to reſide themſelves, and 


[ W © N a 


upon their reſpectiye Benefices, We alſo require 
© our 
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8. The 
Duty of 
Reſidence- 


to cauſe the Clergy of their Dioceſſes to reſide 
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The PUBLICK LAW. Sc. Boox I. 


© our Judges and Proctors to take in formation of 


Non · Reſidences, , Ortinance of Orleans, Arts. 

See the Ordinance of Blois, Art. 14, Cc. 

Quia nondulſi modum avaritiæ non imponegtes, 
dignitates diverſas Ecclefiaſticas, & plares Ec eſias 
Parochiales, contra ſacrorum Canonum inſtituta ni- 
tuntur accipere, ut cum unum Officium vix implere 
ſufficiant, ſtipendia ſibi vindicent plurimorum: ne 
id de cætero fiat, diſtrictius inhibemus, Cum igitur 
Eccleſia, vel Eccleſiaſticum miniſterium committi 
debuerit, talis ad hoc perſona quæratur; quæ refi- 


dere in loco & curam ejus per le ipſam valeat ex- 


ercere: quod ſi aliter factum fuerit, & qui receperit, 
quod contra ſacros Canones accepit, amittat ; & 
qui dederit, largiendi poteſtate privetur. Cap. 3. de 
Clericis non reſidentibus. 


Quia in tantum quorumdam proceſſit ambitio, 


ut non duas, vel tres, ſed plures Eccleſias perhi- 
beantur habere, cum nec duabus poſſint debiram 
proviſionem impendere: per fratres, & Coepiſco- 
pos noſtros hoc emendari præcipimus; & de mul- 
titudine (præbendarum) Canonibus inimica, qua 
diſſolutionis materiam, & evagationis inducit, cer- 
tumque continet periculum animarum, eorum qui 
in Eccleſiis deſervite valeant, indigentiam volumus 
ſublevari. Cap 5. Decretal. de prabendis & digni- 
ratibus. V. Tot. T. de Clericis non reſidentibus. 

Et illud etiam definimus, ut nemo Deo amabilium 
Epiſcoporum foris a ſua Eccleſia pluſquam per totum 
annum deeſſe audeat, niſi hoc per imperialem fiat 
juſſionem (tunc enim ſolum erit inculpabile) ſacratiſſi- 
mis Patriarchis uniuſcujuſque Dircelbos compellenti- 
bus Deo amabiles Epiſcopos ſuis inlærere ſanctiſſimis 
Eccleſiis: & non longo itinere ſeparari, neque in 
peregrinis demorari velle, neque ſanctiſſimas Ec- 
cleſias negligere, neque annum excedere ; quem & 
ipſum propter miſericordiam conftituimus. Si vero 
ultra annum erraverit & dereliquerit, & non ad 
Epiſcopatum remeaverit proprium, neque Imperialis 
aliqua eum (ſicut prædiximus) detineat juſſio: tunc 


uidem fit Metropolita, circa Eccleſiaſticam diſ- 


ſi 
1 ſegregatum, regionis illius Patriarcha 


reyocet, quidem cum legitimis inclamationibus, ſer- 


vans ubique facrarum regularum obſervationem, Si 
vero maneat per omnia inobediens, expellatur a ſa- 
cro Epiſcoporum choro; & alium introducat hujuſ- 
modi & reverentia, & verecundia, & honeſtate dig- 
num. Si vero non Metropolita, ſed aliorum Epiſco- 
porum aliquis ſit qui erraverit, hæc omnia a Metro- 
polita fiant: nemo enim eorum talem ſuſcipiat oc- 
caſionem, ſi dixerint propterea proprias derelinquere 
Eccleſias, proptereaque litium cauſas aut alfarum re- 
rum propriarum, aut ad ſacras Eecleſias reſpicientium 


circumluſtrant, & hic conſtituti adhæa rent, aut in 


aliis veniunt locis. Nov. 6. c. 2. 

Jubemus fieri omnibus manifeſtum, per ſingulas 
Metropoles uniuſcujuſque Provinciæ ipſi ſubjectis 
ſanctiſſimis Sacerdotibus: quoniam non decet ali- 
quem ipſorum aut eorum, qui in aliis Provinciarum 
civitatibus ſub Metropolitano ordinati ſunt, Epiſco- 
porum, ſecundum propriam voluntatem abſque di- 
vina noſtra ſpeciali juſſione, relinquere quidem gu- 
bernatam a ſe ſanctiſſimam Eccleſiam, in hanc vero 
ſœlicem commeare ciyitatem, qualiſcumque emer- 


gat res: ſed mittere oportere huc unum aut duos 


ex ſibi ſubjecto pio clero, & facere manifeſta noſ- 
træ pietati ea, quibus opus habent, aut per ſe ipſos 
aut per intermediam tuam beatitudinem: ſicque 
per frui juſta & compendiaria noſtra ope. Si enim 
quippiam eorum, quæ ad nos relata fuerunt, tale 
nobis viſum fuerit, ut indigeat ipſorum Deo aman- 
tilſimorum Sacerdotum præſentia, confeſtim tum 
proficiſci jubebimus ipſos. Abſque vero tali divina 
juſſione neminem proficiſci concedimus. I. 43. 5. 
T. c. de Epiſc. & Cler, 


Dec'arat ſancta Synodus omnes Patriarchalibus, 
Primatibus, Metropolitanis ac Cathedralibus Eccle- 
ſiis quibuſcumque, quocunque nomine & titulo 
præfectos: etiamſi ſanctæ Romanæ Eccleſiæ Car- 
dinales ſint, obligari ad perſonalem in ſua Eceleſia 
vel Diceceſi reſidentiam, vel injuncto ſibi Officio 
defungi teneantur, neque abeſſe poſſe, niſi ex cau- 
ſis & modis infra ſcriptis. Nam cum Chriſtiana 
charitas, ur gens neceſſitas, debita obedientia, ac evi- 
dens Eccleſiæ vel Reipublicæ utilitas aliquos abeſſe 
poſtulent & exigant ; decernit eadem ſancta Syno- 
dus has legitimæ abſentiæ cauſas a beaiſſimo Ro- 
mano Pontifice aut a Metropolitano vel ab eo ab- 
ſente, ſuffraganeo Epiſcopo antiquiori refidente, 
qui idem Metropolitano abſentiam probare debebit. 
Conc. Trid. Sefſ. 23. de reform. 

| U © Regularly, Perſonal Reſidence is required of 
© Eccleſiaſtical Perſons upon their Cures. And 
©. therefore it is, that by the Common Law of \Eng- 
& land, if he that hath a Benefice with Cure, be 
© choſen to an Office, as to an Office of Bailiff, 
c or Beadle, or the like Secular Office, he may have 
« the King's Writ to exempt him from ſerving in 
c ſuch Office. Coke 2. Inſtit. pag. 625.) 


. 


This Duty of Reſidence reſpects a- 
mong others the Canons and Preben- 4 
daries of Cathedral and Collegiate 
Churches, who are bound to aſſiſt in 
the Choir at the Celebration of Di- 
vine Service: and this Duty requires 
not ſo much a bare Preſence with- 
out Attention and Modeſty, to recite 
negligently and without Devotion the 
Words of the Pſalms, and the other 
Prayers of the Church, as a ſerious, 
modeſt, and attentive Preſence, which 
may edify the Faithful by a grave, diſ- 
tinct and articulate ſinging the Words 
they addreſs to God, which God him- 
ſelf has endited, and which by this 
harmonious recital of them ought to 
raiſe in the Hearts of the Faithful the 
Sentiments of Piety which their Senſe 
contains: and this Duty of Gravity 
and Modeſty in the Church-Muſick re- 
gards likewiſe the other Eccleſiaſticks, 
and the Regular Communities of both 
Sexes who celebrate Divine Service in 
the Quire p. | | 
Canonicus przbendarius niſi unius Eccleſiæ in 


qua conſcriptus eſſe non debet. Diff. 70. c. 2. 

Canunt ut excitent ad compunctionem animos 
audientium. Dt. 21. C. 1. 

Speaking to yourſelves in Pſalms and Hymns, 
and ſpiritual Songs, ſinging, and making Melody in 
your Heart to the Lord, Epheſ. 5. 19. 

Moreover, David and the Captains of the Hoſt 
ſeparated to the Service of the Sons of Aſaph, aud 
of Heman, and of Jeduthan, who ſhould pro- 
pheſy with Harps, with Pſalteries and with Cym- 
bals. 1 Chron. 25» 1. He 
And he appointed certain of the Levites to mini/- 
ter before the Ark of the Lord, and to record, and 
to thank and praiſe the Lord God of Iſrael. 
1 Chron. 16. 4. 

And when the Burnt-Offering began, the Song 


of the Lord began alſo with the Trumpets, 8 
| with 


Biſhops, 


abe Clergy. { Tit. 10. Sect. 2. 


with the Inſtruments ordained by David King of 
1frael. 3 Chron, ag 2 e 
Ter the Word of C | 
all Wiſdom, teaching and admoniſhing one anather 
in Pſalms, and Hymn, and uuf 8 


Jo I6, 14 | 

See the Ordinances, and the Texts quoted on the 
foregoing Article. 3 
Prætetea ſancimus, ut omnes Clerici per ſingulas 
Eecleſias conſtituti, per ſeipſos pfallant noctur na, & 
matutina & veſpertina, ne ex ſola Eccleſiaſticarum 
rerum conſumptione Clerici appareant, nomen qui- 
dem babentes Clericorum, rem autem non implen- 
tes Clerici circa liturgiam Domini Dei. Tipe e- 
nim eſt pro ipſis Scriptos neceſſitate ipſis inducta 
fallere, Si enim multi Jaicorum, ut ſuæ anime 
conſulant, ad ſanctiſſimas Eccleſias confluentes ſtu- 
dioli circa pſalmodiam oſtenduntur, quomodo in- 
decens non Fueri Clericos ad id ordinatos non im- 
plere ſuum munus 7 Prep omni modo Cleri- 
cos pſallere jubemus, '& ipſos ape a Deo aman- 
tiſſimis pro tempore Epiſcopis & duobus Presbyteris 
in ſingulis Eccleſiis, & ab eo qui vocatur Archos 
vel Exarchos, & ab ecdico ſive defenſore cujuſque 
ſanctiſſimæ Eccleſiæ: & eos qui inventi non fue- 
rint inculpate in liturgiis perſeverantes, extra Cle- 
rum conflitui. Nam qui conſtituerunt vel funda- 
runt ſanctiſſimas kecdelas pro ſua ſalute & com- 
munis Reipublicæ, reliquerunt illis ſubſtantias, ut 
per eas debeant ſacræ liturgiæ fieri, & ut in illis a 
miniſtrantibus piis Clericis Deus colatur. l. 42. 5. 
10. C. de Epiſc. er Cler. ks 

Qui cum in choro fuerint, gravitatem fervent, 
uam & locus & officium exigunt, non inſimul 
cum aliis fabulantes, ſeu colloquentes, aut litteras 
ſeu ſcripturas alias legentes, & cum pſallendi gratia 
ibidem conveniant, juncta & clauſa labia tene- 
re non debent: ſed omnes præſertim qui majori 
funguntur honore, in pſalmis, hymnis & canticis 
Deo alacriter modulentur Nemo ibidem dim 
Horæ in communi publice cantantur, legat, vel 


dicat privatum Officium, nam non ſolum obſe- 


quium quo obnoxius eſt choro, ſubtrahit, ſed alios 
pſallentes perturbat. Conc. Baſil, Seſſ. 21. 18 

Omnes vero divina per ſe, & non per ſabſtitu- 
cos compellantur obire Officia & Epiſcopo celebranti, 
aut alia Pontificalia exercenti, adſiſtere, & inſervire, 
atque in choro ad pſallendum inſtituto, hymnis & 
canticis Dei nomen reverenter, diſtincte. devote, 
laudare. Conc. Trid. Seſſ. 24. C. 12. de Reſi- 
dent. 

V. ibidem Seſſ. 21. c. 3. V. ibid. Seſſ. 24. de 
refor. c. 12. $i 


X. 
| Seeing the Epiſcopal Functions are 
| Rong * not po oy to the Places of the uſual 


Reſidence of the Biſhops, but extend 
to all the Places within their Dioceſſes, 
and that they ought to inform them- 
ſelves of the Condition of every Church, 
and take care that the Paſtors and o- 
thers under their Government do acquit 
themſelves of all their Duties, and that 
every thing relating to the Adminiſtra- 
tionof the Sacraments and to the whole 
ſpiritual Miniſtry be there in good order; 
the Duty of Reſidence implies, with 
reſpe& to Biſhops, that of viſiting their 
Dioceſſes, which by the antient Canons 
of the Church, and the Ordinances of 
Frauce, they are obliged to do once a 
Vo I. II. 


rip dwell in you richly in 


* " err * 7 997 Songs, Jong- 
107 with Grace in your Hearts to the Tord. Co- 
off ky, > 1 


Lear, or at leaſt once in two Years if 
the Dioceſe be ſo large that they can- 
not viſit the whole in one Year ; and 
if they cannot viſit in Perſon, they are 
opted to viſit by their Vicars-Gene- 
ral g. 


q Patriarch, Primates, Metropolitani & Epiſcopi 
propt iam Diceceſim per ſeipſos, aut fi legitime im- 
N fuerint, per ſuum generalem Vicarium aut 
Viſitatorem, ſi quotannis totam, propter ejus lati- 
tudinem viſitare non poterunt, ſaltem majorem ejus 
partem; ita tamen, ut toto biennio per ſe vel viſi. 
tatores ſuos compleatur, viſitare non prætermittant. 
Conc, Trid. 8 a4. c. 3. de reſorm. | 

* All Archbiſhops, Biſhops, and Archdeacons 
© ſhall viſit in Perſon the Churches and Cures of 
© their reſpective Dioceſes. Ordinance of Orleans 
© in 1560, Art. 6. See Art. 7. 

© The Archbiſhops and Biſhops ſhall be bound 
© to viſit in Perſon, or if they are hinder'd by any 
© lawful Impediment, by their Vicars-General, the 
© Places of their Dioceſe every Lear; and if by 
© reaſon of the too great Extent of the Dioceſe the 
© Viſitation cannot be finiſhed within that time, 
they ſhall be bound to finiſh it in two Years time, 
* Ordinance of Blois in 1579, Art. 32. 

{The antient Law of the Biſhops Viſitations in 
the Church of England was likewiſe once a Year. 
Spelm. Conc. V. 1. p. 246, 293. But the Work. of 


Parochial Viſitations, and alſo that of holding Ge- 


neral Synods or Viſitations when the Biſhop did 
not viſit, having come by degrees to be fixed and 
eſtabliſned Branches of the Archidiaconal Office, 
the preſent Law and Practice in Engiand is for the 
Biſhops to viſit their Dioceſſes only once in three 
Years; So that the Biſhop is not only not obliged 
by Law to viſit annually, but is even reſtrained from 
it: which Reſtraint being in itſelf unreaſonable, 
and having proceeded merely from the Profits 
which attend the Act of Viſiting, the Reformers 


of our Eccleſiaſtical Laws were of opinion that 


it ought to be moderated after this manner ; that is, 
That the Biſhop ſhould viſit his whole Dioceſe every 
third Year, and receive the uſual Procurations ; 
and that it ſhould be lawful for him to viſit like- 
wiſe at other times, as Occaſion-ſhould require, but 
at his own Expence, without burdening the Clergy 
with new Procurations. Reform. Leg. pag. 99.] 


XI, 


449 


Since one of the Qualities moſt ef- 11. Diſn- 
ſential to Clergymen is that of Diſinte- #*re/ed- 


reſtedneſs r, in which they ought moſt 
particu- 


Not given to filthy Lucre. Tit. 1. 7. 

Let your Converſation be without Covetouſneſs, 
Heb. 13. 5. | 

Having Food and Raiment, let us be therewith 
content, But they that will be rich, fall into 
Temptation, and a Snare, and into many fooliſh 
and hurtful Luſts, which drown Men in Deſtruc- 
tion and Perdition. For the Love of Money is the 
Root of all Evil, whith while ſome coveted after, 
they have erred from the Faith, and pierced them- 
ſelves through with many Sorrows. Heb. 6. 8, 

10. 

If Ayarice is a Crime in Laymen, Eccleſiaſti- 
© cal Perſons ought much more to avoid it. 

Omnis a Clericis indebitæ conyentionis injuriæ, 
& iniquæ exactionis repellatur improbitas. Nulla- 
que conventio ſit contra eos munerum ſordidorum, 
& cum negotiatores ad aliquam præſtationem com- 
petentem yocantur, ab his uniyerſis iſtiuſmodi ſtre- 

M m m paitus 


neſs in 
Clergy- 
mens 


— A 3-208 dM, 4 


* 1 9 . . 
—— —  _— — — — — — — . . — 
— 4 + SiS ei > hl * — CE I EAI Ab RE eas tag "mY 9 
— _ ES — 5 


— —— —E—— & 
* — > 2 
* dw * 
— — 


8 — —— : 
22 8 - 


* ES « 

pn 2 
3 

IL - 5 * 


—— 

* retard Ln as Fe Mor" 
rr * 

— - - LS — 4 


—ͤ—2—— — — 
ee # 2 


450 


12, Plu- 
rality of 
Benefices 1s 
unlawful. 


%. 


The PUBLICK LAW, Sc. Book 1. 


particularly to give a good Example to 
Lay-men; the Laws of Princes have 
enjoined them the Obſervance of three 
eſſential Rules againſt the Corruption 
of Avarice, and which ſhall be explain- 
cd inthe three following Articles. 


pitus conquieſcat, Si quid enim vel parſimonia, 
vel proviſione, vel mercatura (honeſtati tamen 
conſcia) conjecerint, id in uſum pauperum atque 
egentium miniſtrari oportet, J. 2, in princ. C. de 
Epiſc, & Cler. 

1 opened my Mouth, and ſaid, Buy her for your 
Alves without Money. Ecclul. 5 1. 25. 

Yea they are greedy Dogs which can never 
have enough, and they are Shepherds that cannot 
underſiand ; they all look to their own Way, every 
one ſor his Gain, from his Quarter. Iſa. 56. 11. 

Uſuris nequaquam incumbant, neque turpium 
ee aaa fraudiſque cujuſquam ſtudium 
apperant ; amorem pecuniz quaſi materiam cunc- 
torum criminum fugiant. Diſt. 23. cap. 3. 
Quoniam quidquid habent Clerici pauperum eſt: 
& domus illorum omnibus debent eſſe communes: 
ſuſceptioni peregrinorum & auſpitium invigilare de- 
bent. 17. 4. 1. c. ult. 

See Pſal. 14. 

XII. 


The firſt of theſe; Rules is that which 
forbids Plurality of Benefices, and al- 
lows not the having more than one, ex- 
cept in Caſes where there is a juſt Cauſe 
for diſpenſing with it. Which proves 
the Rule, ther except in thoſe Caſes 
one cannot poſſeſs more than one Bene- 
fice : and thisRule is founded on two 
very juſt Motives; one for repreſſing A- 
varice, and the other for engaging e- 
very one in the Diſcharge of his Func- 


tions 5. | 

s Cum Eccleſiaſticus ordo pervertatur, quando 
unus plurium officia occupat Clericorum : ſancte 
facris Canonibus cautum fuit, neminem oportere in 
duabus Ecclefiis conſcribi, Verum quoniam multi 
improbæ cupiditatis affectu ſeipſos, non Deum, de- 
cipientes, ea que bene conſtituta ſunt, variis artibus 
eludere, & plura ſimul beneficia obtinere non eru- 
beſcant; ſanta Synodus debitam regendis Eccleſiis 
diſciplinam inſtituere cupiens, præſenti dcereto, 
quod in quibuſcunque perſonis, quocunque titulo, 
etiam ſi Cardinalatus honore fulgeant, mandat ob- 
ſervari, ſtatuit in poſterum unum tantum beneficium 
Eccleſiaſticum ſingulis conferatur, quod quidem fi 
ad vitam ejus, cui confertur, honeſte ſuſtentandam 
non ſufficiat, liceat nihilominus aliud ſimplex ſuffi- 
ciens, dummodo utrumque perſonalem reſidentiam 
non requirat, eidem conferri, & c. Conc, Trid. 
Seſſ. 24. 
Quicunque de cætero plura curata, aut alias in- 
compatibilia beneficia Eccleſiaſtica, ſive per viam 
unionis ad vitam, ſeu commendæ perpetuz, aut alio 
quocunque nomine & titulo, contra formam ſacrorum 
Canonum, & præſertim conſtitutionis Innocenti 
tertii quæ incipit: De multa, recipere ac ſimul re- 
tinere præſumpſerit; beneficiis ipſis juxta ipſius 
conſtitutionis diſpoſitionem, ipſo jure, etiam præſen- 
tis Canonis vigore, privatus exiſtat. 161d. Seſſ. 27. 
cap. 14. 

Glesteus ab inſtanti tempore non connumeretur 
in duabus Eccleſiis; negotiationis enim hoc eſt, 
& turpis lucri proprium, & Ececleſiaſtica conſuetu- 
dine penitus alienum. Audivimus enim ex ipſa Do- 


minica voce, quod nemo poteſt duobus dominis 
ſervire ; Aut enim unum os habebit, & alterum 
diliget; aut unum ſuſtinebit, & altetum contemnet. 
Unuſquiſque enim ſecundum Apoſtolicam yocem in 
quo locatus eft in hoc debet manere, & in una locari 
Eccleſia, 21. J. 1. c. 1 

Non ie duorum Monaſteriorum. J. 40. $. 
Is c. de *piſc. er Cler. 

There is the ſame reaſon for the other Bene- 
© ficesas for Abbies; for it is natural that the Func. 
© tions of the ſeveral Offices ſhould be divided a- 
© mong ſeveral Miniſters; and if there are particu- 
© lar Reaſons for the Good of the Church, which 
© may make it neceſſary to join in one Perſon the 
Functions of ſeveral Offices; Order requires that 
they ſhould be united into one Benefice, to be 
filled by one Perſon. So that naturally it is con- 
trary to Order, that one Perſon ſhould enjoy 
more than one Benefice, As to which it is obſer- 
vable, that by Art. 5. of the Ordinance of Or- 
leans, on the Subject of Reſidence ; it is added 
in relation to thole who poſſeſs more than one 
Benefice, That becauſe they hold them by Diſ- 
pen/ation, the King ordains proviſionally and un- 
til it be otherwiſe regulated, that they ſhall reſide 
upon one of their Benefices. It appears plainly 
that this Ordinance preſuppoſes that it is only by 
Diſpenſation that one can have more than one 
Benefice, and by conſequence that the Rule is to 
© have only one; ſo that one cannot have man 
© Benefices together without a juſt Cauſe, which 
© can only be either the Advantage or the Neceſſity 
© of the Church, 

Quod ſi urgens juſtaque ratio & major quandoque 
utilitas poſtulaverit, cum aliquibus diſpenſandum 
eſſe, id cauſa cognita ac ſumma maturitate, atque 
gratis a quibuſcunque ad quos diſpenſatio pertinebit, 
erit præſtandum, aliterque facta diſpenſatio ſubrep- 
titia cenſeatur. Conc. Trid, Seſſ. 25. de reform. 


cap. 18. 
XIII. 


» ⏑ = -n AU. 


The ſecond Rule which Princes have 13. The 
preſcribed for reſtraining of Avarice in Admis;/: 
the Eccleſiaſtical Miniſtry, is the Pro- #4 
hibition of exacting any thing for the 1 
Adminiſtration of the Sacraments, and age 
other ſpiritual Functions t. be gratui- 


t Freely ye have received, freely give. Mat. 10. 8+ %. 


Pro beneficiis medicinæ Dei munera non acci- 
piant. Diff. 23. C. 3. 

Wie prohibit all Prelates, Churchmen, and Cu- 
© rates to ſuffer any thing to be demanded or exact · 
© ed for the Adminiſtration of the holy Sacraments, 
© Burials, and all other ſpiritual things, notwith- 
© ſtanding the pretended laudable Cuſtoms and 
© common Uſages, leaving however every one at 
© free liberty to give what in their diſcretion they 
© ſhall think fit, Ordinance of Orleans, Art. 15. 
© The Biſhops and other ordinary Cellators, or 
their Vicars and Officers, may not take any thing, 
under any pretext whatſoever, for the Collation 
of any Orders, the Tonſure of Clergymen, for 
Letters Dimiſſory, and Teſtimonials, &c. Ord:- 
nance of Blois, Art. 20. The $1ſt Article of 
the ſame Ordinance of Blois, and the 27th Arti- 
cle of the Edict of Melun, have in ſome mea- 
ſure qualified that Article which we have juſt now 
« cited, with reſpe& to Oblations and Parochial 
< Duties z which does not change the Spirit of the 
© Rule, nor excuſe thoſe Miniſters who by their 
© Avarice profane the Holineſs of their Miniſtry, 
© and who make the Functions thereof to depend 
© on the Profit they may reap thereby. 


+ Nullus 


— TY: + TEM. 


14. 4 


food Uſe 
the Ecce. 
haſtical 
Reven He 


Of the Clergy. Tit. 10. Sed. 2. 


Nullus Epiſcopus, aut Presbyter, aut Diaconus 
qui ſacram diſpenſat Communionem, a percipiente 
gratiam Communionis aliquod pretium exigat, Ne- 
que enim venditur gratia, neque pro pretio gratiam 
Spiritus ſancti damus; ſed dignis munere ſine defrau- 
datione participare concedimus. Si quis vero eorum, 
qui connumerantur in Clero, ab eo cui ſacram Com- 
munionem diſpenſat, aliquod pretium exegerit, de- 
ponatur ſicut imitator ſimoniacæ fraudis. 1. J. 1, 
c. 100. 

Nihil pro collatione quorumcunque ordinum, 
etiam Clericalis tonſuræ, nec pro litteris dimiſſoriis, 
aut teſtimonialibus, nec pro ſigillo, nec alia qua- 
cumque de cauſa, etiam wk oblatum Epiſcopi, 
& aliorum ordinum collatores, aut eorum miniſtri, 
quovis prætextu accipiant Nec Epiſcopo ex No- 
tarii commodis, aliquod emolumentum ex eiſdem 
ordinum collationibus directe vel indirecte provenire 
poſſit: tunc enim gratis operam ſuam eos præſtare 
omnino teneri decernit, Conc. Trid. Seſſ. 21, c. 1. 

V. Cap. 29. de Simonia. 

Sed neque Clericum cujuſcunque gradus dare 
aliquid ei a quo ordinatur, aut alii cuilibet perſonæ 
permittimus ; ſolas autem præbere eum conſuetu- 
dines iis qui ordinantium miniſtrantes ſunt, ex con- 
ſuetudine accipientibus, unius anni emolumenta non 
tranſcendentem. In ſancta vero Eccleſia, in qua 
conſtituitur, ſacrum complere miniſterium, & nulla 
penitus propriis Clericis dare pro ſua inſinuatione: 
nec ob hanc cauſam propriis emolumentis, aut aliis 
portionibus hunc privari. Sed neque xenodochum 
aut noſocomon, aut prochotrophum, aut alium 
quemlibet venerabilis domus gubernatorem, aut 
quamcunque Eccleſiaſticam ſollicitudinem agentem, 
dare aliquid illi a quo conſtituitur, aut alii cuicunque 
perſonæ pro commiſſa ſibi gubernatione. Qui vero 
præter hæc quæ diſpoſuimus, aut dat, aut accipit, 
aut mediator fit Sacerdotio aut Clero, hujuſmodi 
commiſſz ſibi cujuſcunque gubernationis nudabitur: 
iis quæ accipiuntur vindicandis yenerabili loco cujus 
talis perſona ordinationem, aut ſollicitudinem, aut 
gubernationem accipit. Si autem ſæcularis fit 
qui accipit; aut mediator factus eſt: quod da- 
tum eſt, duplum repetitur, & venerabili loco in 
quo talis perſona ordinationem, aut gubernatio- 
nem, aut ſollicitudinem ſuſceperit, præbeatur. Si 
quis autem Clericus cujuſlibet gradus, ſive guber- 
nator cujuſlibet venerabilis domus, aut ante or- 
dinationem commiſſam ſibi cujuſcunque guberna- 
tionis, aut ſollicitudinis, aut poſtea aliquid vo- 
luerit ſuarum rerum offerre Eccleſiæ in qua ordi- 

natur, aut loco cujus gubernationem aut ſollicitudi- 
nem ſuſcepit: non ſolum prohibemus hoc fieri, ſed 
etiam magis invitamus eos talia pro ſalute animæ 
ſuæ facere: nos enim illa ſolum dari prohibemus, 
quæ propriis perſonis, quibuſdam præbentur, non 
quæ ſanctis Eccleſiis, aut aliis venerabilibus locis 
offeruntur. Nov. 123. cap. 16. | 


XIV. 


14. 4 The third Rule, which the Laws of 
= Uſe of Princes have eſtabliſhed for the execu- 
rr tion of the Laws of the Church, in 
kveryes, What concerns the Diſintereſtedneſs of 
Clergymen, is that which ordains them 
to make a good Uſe of their Revenues, 
and which diſtinguiſhes their own pro- 
per Goods from thoſe which come to 
them by their Eccleſiaſtical Functions, 
and obliges them to look upon theſe as 
Goods conſecrated and devoted to a 
pious Uſe, and depoſited in their hands 
Vor. II. 


in order to their being ſo e 
which implies two different Duties : 
The firſt, to render them worthy by 
their good Lives, to take out of the 
Revenues they may have from the 
Goods of the Church a ſuitable and 
decent Maintenance : For it would be 
impious to imagine that the Church 
would be willing to maintain them at 
ſuch a rate as not to allow them Neceſ- 
ſaries, and thereby bring Shame upon 
herſelf. And the ſecond is, to employ 
in Works of Charity and Piety, pur- 
ſuant to the Intentions of the Church, 
and of the Founders and Benefactors, 
that which remains over and above their 
own neceſſary Maintenance, and can- 
not be deſigned for any other than pious 
and holy Uſes . 


# Convenit igitur hujuſmodi eligi & ordinari Sa- 
cerdotes, quibus nec liberi ſint, nec nepotes. Ete- 
nim fieri vix poteſt ut vacans hujus quotidianæ vita 
curis, quas liberi creant parentibus maximas, om- 
ne ſtudium omnemque cogitationem circa divinam 
liturgiam & res Eccleſiaſticas conſumat. Nam cum 
quidam ſumma in Deum ſpe, & ut anime earum 
ſalyz fiant, ad ſanctiſſimas adcurrant Eccleſias, & 
eis omnes ſuas facultates afferant, & derelinquant 
ut in pauperes & egentes & alios pios uſus conſu- 
mentur, indecens eſt * in ſuum illas auferre 
lucrum, aut in propriam ſobolem & cognatos im- 
pendere. Oportet enim Epiſcopum minime impe- 
ditum affectionibus carnalium liberorum, omnium 
fidelium ſpiritualem eſſe patrem, Has igitur ob 
cauſas prohibemus habentem natos aut nepotes, or- 


dinari Epiſcopum. De his vero Epiſcopis, qui nunc 


ſunt, vel futuri ſunt ſancimus, nullomodo habere 
eos facultatem teſtandi, yel donandi, yel per aliam 
quamcunque excogitationem alienandi quid de re- 
bus ſuis; quas, poſtquam ſacti fuerint Epiſcopi, 
poſſederint & acquiſierint, vel ex teſtamentis, vel 
donationibus vel alia quacunque cauſa exceptis : 
duntaxat his, quas ante Epiſcopatum habuerunt ex 
quacunque cauſa, vel quas poſt Epiſcopatum a [pa- 
rentibus & thei's, hoc eſt patruis vel ayunculis, & a 
fratribus ad ipſos peryenerunt, perventuræque ſunt. 
Quæcunque enim poſt ordinationem ex quacunque 
cauſa extra prefatas perſonas ad ipſos peryenerunt, 
ea jubemus ad ſanctiſſimam Eccleſiam, cujus E- 
piſcopatum tenuerint, pertinere, & ab ea vindicari 
& evinci: nulla alia perſona poteſtatem habente, 
ex eo proprium quid auſerre lucrum. Quis enim 
dubitayerit eos qui ipſis proprias res relinquunt aut 
reliquerint, & ſi in aliam perſonam transterunt aut 
tranſtulerunt, non potius ipſum Sacerdotium con- 
templantes quam ejus perſonam & cogitantes, quia 
non ſolum ab ipſis relicta pie inſument, ſed & ſuas 
ipſorum res adjicient id feciſſe. J. 42.5, 1, & 2. 
C. de Epiſc. & Cleric. 

Interdicimus ſanctiſſimis Epiſcopis, res mobiles 
aut immobiles, ſeſeque moventes; quæcunque poſt 
Epiſcopatum ad eos quoquo modo pervenerint, in 
. wer cognatos aut in alias quaſcunque transſerri 
perſonas, In capnyorum vero redemptionem, & 
egentium pabula, & alias pias cauſas, aut pro utilita- 
te propriæ Eccleſiæ, & ex his expendere licentiam 
habeant: & quidquid ex hujuſmodi rebus poſt obi- 
tum eorum in ipſorum facultate remanſerit, jube- 
mus hoc ad proprietatem Eccleſiarum quarum Sa- 
cerdotium habuerunt, competere. In illis enim 

3 M m m2 ſolum· 
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The PU BLICK LAW, Sc. Book I. 


ſolummodo rebus licentiam eis alienandi aut relin- 
quendi quibus voluerint, damus quas ante Epiſco- 
patum probantur habuiſſe: poſt Epiſcopatum vero, 
quæ ex genere ſibi conjuncto ad eos devolutæ ſunt, 
quibus ab inteſtato uſque ad quartum gradum ſucce- 
dere poterunt. Nov. 131. cap. 13. . 
© We muſt diſtinguiſh in theſe Laws of Fuſti- 
nian, that which he ordained in them, that is 
not in uſe with us, from that which they contain 
that is agreeable to the ſpirit and intention of the 
Church, and that is in ule at all times, and which 
was the foundation of the whole Tenour and 
Diſpoſition of theſe Laws. He forbad the pro- 
moting to the Office of a Biſhop Perſons who had 
Children or Grand children; which was founded 
on the two Conſiderations explained in the firſt 
of theſe two Laws: one, that the domeſtick 
Care for Children took up the time neceflary for 
the Epiſcopal Functions; and the other, to pre- 
vent the Goods that were deſtined for the 
Church, from being diverted-to the uſes of the 
Family of him who had the management and 
diſtribution of them. And theſe Laws enacted 
farther, that the Biſhops who were the diſpenſers 
of the Goods of the Church, ſhould not be at 
liberty to diſpoſe of their own proper Goods, 
except ſuch as they were poſleſſed of before their 
advancement to the Epiſcopal Dignity; and that 
whatever they ſhould acquire after their ſaid 
promotion, by what Title ſoever it were, ſhould 
belong unalterably to their Church, except what 
ſhould come to them from their Parents, Uncles, 
or Brothers upon their dying inteſtate ; this Law 
preſuming that no body would give them any 
thing, except on account of their Miniſtry, and 
with an intention that the Gift ſhould go to the 
Church: To which the ſame Emperor added this 
temperament by the (aid 13 iſt Novel, c. 13, 
That they might likewiſe enjoy as their own the 
Succeſſions of their Collateral Relations who 
ſhould die inteſtate to the fourth degree. Theſe 
are the diſpoſitions of the ſaid Laws, which are 
not ape to the uſage of our time; and the 
obſervance of them would be liable to great 
difficulties, and to many inconveniences. But 
the motive of theſe diſpoſitions, which was the 
good uſe of the Revenues of the Church according 
to its intention, ſubſiſts ſtill ; and tho it is per- 
mitted to all Clergymen to poſſeſs Goods and 
to acquire them after their promotion, yet it can 
never be lawtul for them to irh, the Goods of 
the Church that come into their hands to other 
uſes than thoſe which it preſcribes, or permits, 
and to thoſe which are conformable to the in- 
tention of the Founders and Benefactors; that is 
to (ay, as it is ordained by theſe very Lays, for 
the majntenance of the Poor, e of 
Captives, and other works of Charity which may 
be uſeful to the Church, and worthy of the ſanc- 
tity which the Miniſters thereof profeſs, and 
whoſe moſt eſſential quality is the being free from 
all Covetouſneſs ; for if all Covetouſneſs be for- 
bidden to mere Laymena, what is that Crime 
in thoſe who have taken God for their Portion, 
who ought to be a Light and an Example to all 


the Church, only that they may diſpenſe them 


© predominancy b ? 


a Take heed and beware of Covetouſneſs, Luk, 


12. 15. 

Sancta Sy nodus | 
copi modeſta ſupellectili, & menſa ac frugali victu 
contenti ſint; verum etiam in reliquo vitæ genere, 
ac tota eorum domo cayeant, ne quid appareat, 


others, and who are in poſſeſſion of the Goods of 


according to the Spirit and Intention thereof, and 
with a Heart in which Coyetouſneſs has not the 


non ſolum jubet, ut Epiſ- 


quod a ſancto hoc inſtituto ſit alienum; quedque 
non ſimplicitatem, Dei zelum, ac vanitatum con- 
temptum pre ſe ferat, Omni vero eis interdicit, 
ne ex redditibus Eccleſiæ conſanguĩneos, familiareſve 
ſuos augere ſtudeant: cum & Apoſtolorum Cano- 
nes ES, ne res Eccleſiaſticas, quæ Dei ſunt, 
conſanguineis donent, ſed fi pauperes ſint, iis ut 
pauperibus diſtribuant, eas autem non diſtrabant, 
nec diſſipent illorum cauſa ; imo quam maxime 
poteſt, cos ſantta Synodus monet, ut omnem 
humanum hunc erga fratres, nepotes, propinquoſ- 
que carnis affectum, unde multorum malorum in 
Eccleſia Seminarium extat, penitus deponant, exc. 
Seſſ. 25. de reform. c. 1. 

What is ſaid in this Text, ought to be under- 
© ſtood of all the Miniſters of the Church who en- 
© joy Ecclefiaftical Revenues, of which they are 
only the Depoſitaries. 

Quoniam quidquid habent Clerici, 22 eſt: 
& domus illorum omnibus debent eſſe communes: 
ſuſceptioni peregrinorum & hoſpitum invigilare de- 
bent. 17. 4+ I. c. ult. 

Let your Converſation be without Covetouſneſs 3 
and be content with ſuch things as you have. 
Heb. 13.5. | | | 

Not Covetous. 1 Tim. 3.2. 

They are Shepherds that cannot underſtand ; 
they all look to their own way, every one for his 
Gain, from his quarter, Iſa. $6. 11. 

From the leaſt of them even unto the greateſt of 
them, every one is given to Covetouſneſs ; and 
from the Prophet even unto the Pri, every one 
dealeth falſly, Jerem. 6. 13. 

Wie have not thought fit to enter here into 
< the queſtion, whether Clergymen poſſeſſed of 
© Benefices may with a ſafe Conſcience diſpoſe by 
© Teſtament, or otherwiſe, of the fruits of their 
© Benefices, in favour of their Relations; we have 
© only remarked here what the Laws haye ordained 
touching this matter. 

Me are not to expect to find in the New Teſta- 
ment prohibitions to Eccleſiaſtical Perſons, to 
make a wrong uſe of the Goods of the Church. 
* Thoſe who were forbidden to poſſeſs any Goods 
© at allc, did not ſtand in need of any ſuch Rule, 
© which is become neceſſary only ſince the Diſci - 
© pline of the Church has put into the hands of the 
© Succeſlors of the Apoſtles and of the Diſciples of 
© Jeſus Chriſt, Revenues for their Maintenance, 


c 


* for Alms, and other Works of Piety. But this 


change hath not made any in the Rule of the 
© diſpoſitions which they out to have in the 


Heart; for the changes which the Diſcipline may 


© make, regard only the external part, and do not 
© diſpenſe with the inward diſpoſitions enjoined 

© the Law of God in the — Thus the ex- 
© ternal manner, of being poſſeſs d of Goods be- 
© longing to the Church, does not diſcharge the 
* Clergy from the Duty of not ſetting their Hearts 
upon them, and of making only a good and pi- 
* ous uſe of them, ſuch as may be the natural ef- 
© fet of a Poſſeſſion without an inordinate love 
© of Riches. It is in order to promote this pious 
© uſe of the Goods of the Church, that the Coun- 
© cil of Trent ordains expreſly that the Miniſters of 
© the Church ſhould abſtain from all ſuperfluous 


© Expences, and gives the Clergy Directions how 


© they ſhould uſe the Revenues of the Church. 
c Provide neither Gold, nor Silver, nor Braſs 


in your Purſes. Mat. 10. 9. | 
See concerning the different Duties of Clergy- 
men, which may be applied to all thoſe mentioned 
in the preceding Articles, 1 Cor. 3. 9. Heb, 3. I, 
2, 3, 4, 5. John 15. 16. Mark 3. 13. Numb, 
2 Chron. 26. 16. 
- . 4 XV. 


Of the Perſons, Sc. Tit. 11. Sect. 1. 


XV. 


Me muſt reckon in the number of the 
Duties of Eccleſiaſticks which regard 


Profeſſors the Publick, thoſe. of the Profeſſors and 
Dion Doctors of Divinity, which have been 


explained in their proper places x. 
x See Set. 2. of the Title of Univerſities. 
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Of the Perſons whoſe Condition en- 
gages them in the Profeſſion of 
Arms, and of their Duties. 


E muſt not confound the Sub- 
ject of this Title with that of 

dhe 4th, where we have treated 
of the Duties of thoſe who are in the 
Service of the Army. For in that 4th 
Title mention is made only of the Per- 
{ons actually in the Service of the War, 
and of their Duties in that Service, 
which make up. the Military Govern- 
ment; and in this Title we purpoſe to 
explain who are the Perſons, whoſe 
Condition regards the Profeſſion of 
Arms, whether they ſerve actually inthe 
War, or whether they be not in actual 
Service: and this ſhall be the ſubject 
matter of two. Se&ions; the firſt ſhall 
be of the diſtinctions of thoſe Perſons ; 
and the ſecond of their other Duties 
beſides thoſe of Service in the War. 
So that the ſubject matter of this Title 
is altogether different from that of the 
4th Title. 


— 


* 


Ser. 1 
Diſtinction of the Perſons. 
The CONTENTS. 


1. The right- of imploying. Arms. refides in 
the Perſon, of the Prince. 

2. Princes of the Blood. 

3. The firſt Officers who wear Swords, 

are next to the Princes of the Blood. 

4. Knights of the King Orders. 

5. The King's Vaſſals. 

6. Gentlemen, 5 

7. Officers f War, and others who belong 
to the Profeſſion of Arms. 


I, 
FAX 7 E cannot: conſider. the Body of 
a State without diſtinguiſhin 
in it the Prince who is Head thereof, 


© ſeyeral Offices; for that matter comes not with- 


453 


and who in that Auguſt Rank is infi- ſides in rhe 
nitely above the moſt exalted Conditi- 21/0» of 
ons, which cannot be filled but with ann 
his Subjects, ſeeing he is the only Per- 
ſon in whom God hath placed the fulneſs 
of Authority and Power for the Go- 
vernment, and for the diſpenſation of 
Juſtice, together with the force of 
Arms to make it reign, not only over 
his own Subjects by the Empire which 
uſtice ought naturally to have over all 
ankind, but alſo by War againſt 
Strangers in the caſes where this way 
becomes neceſſary a. Thus the Prince 
is the firſt Perſon engaged to the Pro- 
feſſion of Arms by the Right which puts 
the uſe of them into his hands, and 
which makes him the diſpenſer of the 
ſaid uſe of Arms. 


a See Tit. 2. Sect. 2. Art. 2. 
IL 


It is from this Glory and Grandeur 2. Prince: 
of the Prince that the Glory of thoſe / e 
Perſons proceeds who have the honour * 
of filling the Ranks which are neareſt 
to his own. Thus, in France, the firſt 
of all are the Princes who are the King's 
Children; and next to them, the other 
Princes of his Blood. For beſides the 
ſingular Dignity of ſo illuſtrious a Birth, 
they may ſucceed to the Crown, as alſo 
their Deſcendants, when it ſo falls out. 
And it is by reaſon of the elevation of 
this Rank, and of this Birth, which 
has the fame Original with that of the 
Prince, that, among other marks of 
Grandeur and Dignity, they have the 
firſt ſhare in the Glory of the Arms 
which God puts into the hands of the 
Prince. For as he cannot make-uſe of 
them but by communicating: the uſe of 
his Right to other Perſons, ſo this Ho- 
nour- regards in the firſb place and moſt 
naturally the Princes of the Blood, who 
are not engaged in the Eccleſiaſtical 
State b. 


> The firſt Rank is that of the Perſons whom 
© their Birth unites moſt nearly to the Prince, 


III. 

Next to the Princes of the Blood, 3: De 
the firſt of thoſe who wear Swords, #r/# Off- 
are the great-Officers of this Profeſſion ; ©" 
ſuch as the Admiral, the ſecular Peers, gerd: 
the other Officers of the Crown, and are next 
thoſe of the King's Houſhold who be- 70 the 
long to this Profeſſion of Arms, the 3 my 
Officers of War whether they ſerve-by *** 3 
Sea or Land; the Governours of Pro- 
vinces, and of fortified Places c. 


c © Wedo not pretend to mark here the Ranks 
© of theſe Perſons, nor even to diſtinguiſh their 
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454 "The PUBLICK LAW, Sc. BookT. 


© in the deſign of this Book ; this detail may be 
© eaſily met with el ſewhere; and we muſt only 
© remark, that we have diſtinguiſhed in the Ar- 
« ticle the Peers, and other Officers of the Crown, 
© and of the King's Houſhold who wear a Sword. 
© For the Biſhops who are Peers, and the great 
© Almoner do not wear it, nor the Chancellor who 


© is an Officer of the Crown, 


IV. 


4- Knights: We muſt comprehend in the ſame Or- 
of the der the diſtinguiſhed Rank of thoſe 
Kings Or- a . 
*. whom the King honours with the Ti- 
tle of Knights of his Orders, and to 
whom he gives the particular Badges 
thereof, which he himſelf wears on his 
own Body; and which he gives with 
this Title to his Children aſſoon as they 
are born, giving it to other Perſons on- 
ly out of a particular Conſideration of 
their Services, and as a Recompence of 
a Merit worthy of this diſtin&ton d. 
4 We do not here pretend to explain theſe 


© ſeyeral Orders, and their Privileges ; and it ſut- 
« ficeth to mark in general this diſtinction of the 


« Knights of the King's Orders. 


V. 

6. The We ought to diſtinguiſh in this Or- 
King's der of the Profeſſion of Arms, the Vaſ- 
Vaſſals. ſals who have Fiefs of the Crown, Prin- 
cipalities, Dutchies, Counties, Mar- 
quiſates, and other Lands erected into 

Titles, which have been given, either 
originally to the preſent Poſſeſſors, or 

to thoſe from whom the preſent Poſſeſ- 

ſors derive their Title as a Fief, on 
condition to pay Homage and Fealty 

for them to the King; that is to ſay, 

to ſwear Allegiance to him, that they 

will be always devoted to his Service, 
according to the different Conditions of 

the Fiefs : and the ſame Order takes in 
likewiſe Vaſlals of an inferior Rank, 
whether they have Fiets held in chief, 

or Meſne-Fiefs, which the firſt Vaſlals 

have diſmembred from their own, and 

iven away to others on the ſame Con- 

ee of paying Homage and Fealty 

for them. Thus all Vaſlals or under- 

Vaſſals who have ſuperior or inferior 


Fiefs, are the King's Men to ſerve him 


in the War, according to the quality of 
the Fee they hold; and they are bound 
to yield this Service whenever required 
to do it by the Prince's Order, which 
is called in Bance the Ban and Arrier- 


Ban e. 

e © See the Ordinance of Charles VI, and the 
© other Ordinances relating to the Ban and Ar- 
© rier Ban. Every body knows that there are 
© Kingdoms held in Fee, and what is the uſe of 
© Fees in general: but this is a matter, the de- 
© tail whereof. ought not to be inſerted in this 
© Book; for beſides that the Rules of this detail 


1 


© are different according to the Cuſtoms of places, 
* the publick Order takes no farther notice of it 
© than what is ſaid in this Article, 


VI. 


It is likewiſe to this Order of the 6. Genth. 


Profeſſion of Arms that Gentlemen be- men. 
long ; thatis to ſay, thoſe who are No- 
ble by Birth, and to whom this Name 
properly belongs, and whoſe Anceſtors 
have deſerved by their Services in the 
War, the diſtinction which a Patent 
of Nobility makes among them. And 
this Quality engages them to ſerve in 
the War, according as occaſion may re- 
quire, in the ſame manner as Vaſſals, 
and gives them alſo divers Privileges. 
We muſt place in this Rank of Gentle- 
men, thoſe whonot having this Quality 
by Birth, have deſerved by their Ser- 
vices in the Wars, to be created No- 
ble. And there are likewiſe ſome who 
by the Privileges of their Offices, or 
for other Cauſes, are made Noble, and 
enter into the Condition and Engage- 
ments of thoſe who are Gentlemen b 
their Services in the Wars, or by thoſe 
of their Anceſtors f. 

See the Ordinances cited on the foregoing 


Article. 
VII. 


Laſtly, we ought to place in the Or- 7. Of. 
der of the Profeſſion of Arms, all Offi- / 
cers of War, Generals, Colonels, Cap- ®",""" 
tains, Lieutenants and others; and allo % , . 
the Soldiers, and all Perſons whoſe Profite 
Functions have relation to the Service of Am, 
of the War by Land or Sea : and this 
comprehends, beſides thoſe who carry 
Arms, thoſe who ſerve in the Artillery, 


in Fortifications, and in all the other 


Functions of War g. 
g All theſe Perſons belong to the Profeſſion of 
Arms. 2 


S2 C3 1H 


Of the other Duties of the Perſons 
mentioned in this Title, beſides thoſe 
of attual Service in the War, ac- 
cording as theſe Duties have rela- 
tion to the publick Order. 


1 T is neceſſary to diſtinguiſh, as has 
been obſerved in the Preamble of 
this Title, two ſorts of Duties of Per- 
ſons whom their Condition engages to 
the Profeſſion of Arms: the firſt, of 
the Duties which regard the actual Ser- 


vice in the War; and the ſecond, of 
| ſome 


andothers, 


1. The 
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ſome other Duties which are different, according to their Order by the Arti- 1% dife- | 
and do ſeverally 5 to the Condi- cles which follow b. —_— 
tions treated of under this Title. # See the following Articles. . 


The Duties of the firſt of theſe two III. | 
ſorts have been explained in the 4th The Princes of the Blood being the 3. Duties 


Title; and thoſe of the ſecond fort firſt in Honour and Dignity by their Y. % 
ſhall be the Subject matter of this Secti- f 


Birth, and by the Rank which their 8 
on, as has been already obſerved in the the Blood. 
ſame place. 


The CONTENTS. 
t. The firſt Duty, to ſerve in the Wars, 


when commanded. 

2. The other Duties different according to 
the differences of Conditions. 

3. Duties of the Princes of the Blood. 

4. Vertues of the Princes. 

5. A faithful Affection to the Perſoa and 


Intereſts of the Prince. comprehends the Duty of ufing the 4 
6. Duty of Princes of the Blood who are freedom of acceſs they naturally have i 
Members of the Prince's Council. to the Prince, for acquitting themſelves by 

7. Duty of caufing Juſtice to be admi- both towards him and towards the Pub- 8 
niſtred in their own Lands. lick, of what may be neceſſary to be 1 
9 . ; H . 

8. Duty of the great Officers concern d in done on their part for the ſupport of 1 
the Adminiſtration of Juſtice. one cand Truth, according to the Wl 
9. Duties of Lords of Mannors- ules explained in the third Title. 17 14 
10. Duty of chufing good Officers. c IT will ſet no wicked thing before mine Eyes; 15 10 
11. Duty to ſee that Juſtice be rightly ad- : 2 the work of them that turn aſide, Plal. 1 
miniſtred. | Mine Eyes ſhall be upon t ithful of . = 
12+ That there be no oppreſſion or vexation 24d, 10 7 fs * 2 ve jo : 2 8 Fc N 
in collecting their Dues. walkath in a perfect way, he ſhall ſerve me. He 1 


13. To avoid Abuſes in the uſe of the Ho- 
norary Rights in the Churches. 

14. Gentlemen ought not to be concern'd in 
Trade, nor farm any of the Lands or 
Goods belonging to the Church. 


Grd; ng to 


| 3, cap The diſtinction of the Rank of Princes 4. Vertue: 18 

1. The The firſt Duty common to all, whoſe ought to diſtinguiſh alſo their Vertues, 2 the wo 

jr Duty, diſtinctions have been explained in the and ys "arp thoſe the exerciſe where- Fincer N 5 f 

ae ” foregoing Section, is that which obli- of regards ſome publick good. Thus 1 

when com. ges them to ſerve in the War, when- Liberality, which is a Duty common 1 

manded, ever called upon to do it a, and there to all great Men, to do the good ig 

ro obſerve the Rules of the Military which their Conditions may require of oy 

Diſcipline, which have been explained them when they have opportunities of os 

in the 4th Title, according as the ſaid exerciſing this quality, ought to be in be. 

Rules may regard them, whether it be Princes a Magnificence, which they | vl 

to command, or to obey. ought to diſpenſe according to the Rules * 

a And ye came near unto me every one of youw, Of Prudence. Thus Courage and Ge- 1 

and ſaid, we will ſend Men before us, and they neroſity, which are Vertues common 1 

ſhalt er we an en ade Lond, on ” „ Ade 6 to all Perſons on occaſions where they 7 70 

t way we muſt go up, a 8 : 1 5 

eie by wha way wt mal fo 9nd fret g. men be of ule, ought to be in Prince 0 

well, and 1 took twelve Men of you, one of à true Magnanimity d. * 

Tribe, &c. Deut. 1. v. 22, & 23. 4 © The Vertues of Princes ought to be propor- Eo 

See Judges 7. © tionable to their Elevation. 18 

See the 4th Title, When thou goeſt out to Battle againſt thine Ene- Ei 

mies, and ſeeſt Horſes and Chariots, and a People 5 
II. more than thou, be not afraid of them: for the 1 RY 
2. The o- Seeing the other Duties proper to Lora thy _ is Wo thee, which brought thee 0 5 
er D- theſe Perfons, regard them differently 77% 4 4 = e eee FE 

4 diffe- according to the differences of their her te ye terrified 4 111 i 
rent ac- 1. egg, he ye terrified becauſe of them. Deut. 20. 1, 3. n 
Conditions, we ſhall diſtinguiſh them |} 1 


Birth gives them about the Sovereign, 
this elevation engages them towards 
the Publick to give to all a good Ex- 
ample by their zeal and fidelity in the 
Service of the Prince, and the good of 
the State; and the ſame Rank makes it 
a Duty incumbent on them to embrace 
and even find out occaſions where their 
Protection may be uſeful, either to the 
Church, or to the Order of the Go- 
vernment, or for the Adminiſtration of 
Juſtice to particular Perſons; which 


that worketh deceit, ſhall not dwell within my 
Houſe ; he that telleth lyes, ſhall not tarry in my 
ſight, Pl. 101. 6, 7. 
See Tit, 3. Sect. 2. 
See the Texts quoted on Art, 8, of the ſame 
Section. . 
IV. 


And there is no diſcharge in that War. Ecclel.8. 8, 
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5. 4 b. Altho the Princes of the Blood, or 
Jul an their Deſcendants, may - due _ ſuc- 
ron zo the ceed to the Crown, yet ſeeing they are 
pas always in the Rank of Subjects of the 
the Prince. Prince, it is an eflential Duty incum- 
bent on them to join to an uncorrupted 
Fidelity which this Rank of Subjects 


demands, a diſintereſted Affection and 
Zeal for the Perſon and Intereſts of the 


Prince, which may be proportionable 


to the Honour they have of being rela - 


ted to him e. 


Among ot great 7 of David w ich. 
f his Life, we cannot Wm 


© ſhine in all the Actions o 
© take notice of and admire his Conduct towar 


© Saul, whom he was to ſucceed in the Govern- 


© ment. For on all occaſions, and eyen when 
© Saul was trying all means to deſtroy him, he 
© gave the greateſt Marks of his Reſpeft and Zeal 
5 


or that ungrateful Prince, and laid hold on all 


© occaſions to ſaye his Life. 


Wks. « 


6. Duty | 1 4 f 
Princes Members of the Prince's Council, are 
of the bound to the ſame Duties as others WhO 


Blood wh? have that Honour, and eſpecially on 


are Mem- | . 
bers of the ſuch Occaſions where Truth or Juſtice 


Prince's may be concerned, and may ſtand in 
Council. need of Protection againſt the Oppreſ- 


ſion of Perfons who. ſhould abuſe their 
Authority, or the Credit they have 
with the Prince, to hinder the Truth 
from coming to his knowledge. For 
in theſe Caſes the Intereſts of Truth 
and Juſtice being the ſame with thoſe of 


the Prince, they who have the honour 


to approach neareſt his Perfon, are ſin- 
gularly obliged by the free Acceſs they 
| to him, and the Honour they have 
being nearly related to his Perſon, 
to pay him that important Duty, of ac- 
uainting him with the Facts which the 
auſe of Juſtice requires he ſhould be 
informed of, and of embracing the 
Protection of Juſtice in a manner wor- 
thy of their Rank F. | 


f For by wiſe Counſel thou ſhalt make tby War 
and in multitude of Counſellors there is Safety. 
Prov. 24. 6. 

How can I my ſelf alone bear your Cumbrance, 
and your Burden, and your Strife? Take ye wiſe 
Men and underſtanding, and known among your 
Tribes, and 1 will make them Rulers over you. 
And ye anſwered me, and ſaid, The thing whieh 
thou haſt ſpoken is good for us to do. So 1 took 
the Chief of your Tribes, Wiſemen and known, 
and made them Heads over you, Captains over 
thouſands, and Captains over Hundreds, and Cap- 
tains over fifties, and Captains over tens, and Of- 
cers among your Tribes. And 1 Charged your 
Fudges at that time, ſaying, Hear the Cauſes be- 
teen your Brethren, and judge righteouſly between 
every Man and his Brother, and the Stranger that 
i; with him, &c. Deut. 1. 12, Oc. | 


The Princes of the Blood who are 


Excellent Speach becometh n6t «/ Fool, much leſs 
do lying Lips a Prince, Prov. 17. 7. 
See theſe Duties in Tit. 3. Sect. 2. 
See Prov. 29. 12. and 20. 18. 
* Altho all theſe Texts have not a preciſe rela- 
* cion 10 this Rule, yer they may all of them be 
applied to it. 
See the Text cited on Art. 1. 


VII. 

It is likewiſe an important Duty in- 7. Dur) 
cumbent on Princes of the Blood, but I cauſng 
what is common to them with all great 3,4 
Lords, and others who have Lands %% 
with a Juriſdiction thereto annexed, to heir oun 
take care, as ſhall be explained in the Land,. 
oth and other following Articles, that 
the Officers under them adminiſter Juſ- 
tice in their Courts, and that thoſe to 
whom they entruſt the Care of their 
Rights, whether they be their Domeſ- 
ticks, or Tenants, or others, do not 
commit any Act of Violence or Oppreſ- 
fion ; and that on the contrary all who 
live under their Juriſdictions may feel 
the Effects of Protection and Authority, 
which may maintain every one of them 
in the Poſſeſſion of their Rights g. 


g See Art. 10, ec. 
See the Texts cited on Art. 11. 


VIII. 

The Duties of the Officers of the 8. Duty 
Crown and others, of whom mention of the 
has been made in Sect. 1. Art. 3. of this 3 a 
Title, are different according to the dif- ned in 
ferent Functions of their Offices. And rhe Admi- 
thoſe among them who are called to aſ- frat» 
fiſt in the Prince's Council, are alſo ob- Juſtice 
liged to the Duties explained in Tit. 3. 

Sect. 2. in ſo far as the ſame may con- 
cern them, And as for the Functions 
of their Offices, ſeeing they have all of 
them ſome Juriſdi&ion, and even thoſe 
Peers who are Judges of the Affairs in 
which the Crown is any way concern- 
ed, they have for general Rules of their 
Duties in thoſe Functions the Rules 
of the Officers of Juſtice, which ſhall 
be explained in the ſecond Book, in ſo 
far as they may be applicable to them. 
And every one of them has moreover 
for his Rules peculiar to his Office thoſe 
which are preſcribed by the Ordinances 
in France. Thus the Admiral, and o- 
ther Officers of the Crown, the Go- 
vernours of Provinces and of fortified 
Places, and the Officers of War have 
their reſpective Rules preſcribed by the 
Ordinances. And the Knights of the 
King's Orders have alſo there the Rules 
of their Functions, and of their Duties h. 

h * It is a Conſequence of Offices, 
© and other Imployments, to diſcharge well the 


6 Functions thereof, 
2 4 IX. 


10. D. 
of chu 
good © 
eri. 


T. — . a __ 


Duties 
of Lords of Titles, Principalities, Dutchies, Coun- ſo as to make a good Choice for the 
Manner'* ties, Marquiſates, and all thoſe who publick good; and that thoſe who are 
hold Lands either immediately or me- not able of themſelves to make a right 
diately of the Crown, with a juriſdic- Judgment of the Perſons, may therein 
tion annexed to them, are obliged by take the advice of wiſe and diſinte- 
this Right of Juriſdiction to ſeveral reſted Perſons /. 


10. Duty 
of chuſing 
good Offi- 


. 


Of the Perſons, &c. Tit. 11. Sect. 2. 


Vaſſals who have Lands erected into judging, may uſe their ſaid capacity 


different Duties, which ſhall be explain J Altho it be true that the Lords 
ed in the following Articles. And of Mannors who have Courts of Juſtice 
ſeeing the Princes of the Blood, the within themſelves, are not all of them 
Officers of the Crown, andothers men- capable of judging of the Qualifica- 
tion d in Sef#. 1. Art. 3. have alſo the tions of thoſe whom they appoint to 
ſame Right of Juriſdiction in their re- be Judges of the ſaid Courts; and that 
ſpective Lands, they are alſo bound to the Perſons named to the ſaid Offices 
the ſame Duties 7. are to be examined by the Judges who 

i © The right of Juriſdiction implies eſſentially are to admit them, in order to be ſa- 
© the general Duty of cauſing Juſtice to be admi- tisfied as to their Capacity, their Re- 


© niſtred, and the particular Duties which are the 1: . s 
© Conſequences of this primary Duty. ligion, Lite and Converſation ; yet the 


By me Kings reign, and Princes decree Juſtice, Duty of theſe Judges who are to exa- 
Prov. 8. 16. . mine the qualifications of the Perſons 
See upon this and the following Articles, the nominated, does not diſcharge the Lords 
Ordinances of Francis I. in 1535. Art. 5. in 15153. Fey. Mannor of their Duty to nomi- 


Art. 21. Of Charles VIII. in 1453. Art. 47. 
of Franci II. 1705 Of Henry i 2540. Or. nate fit Perſons. For beſides that they 


dinance of Blois, Art. 65, 66, Of Moulins, Art. Cannot be certain that the Judges who 
13. are to examine them will do their Duty 


X. therein faithfully, they on their part 


As thoſe who have Lands with a Ju- are under an engagement to make a 
riſdiction annexed to them, have a Right good choice, if they are capable of 
to put in Officers into the places be- doing it by themſelyes, or to recom- 
longing to their Juriſdiction, when they mend it to Perſons in whom they can 
fall void; this Right neceſſarily im- confide to make this choice for them. 
plies the Duty of conferring them only For otherwiſe they make themſelyes 
on Perſons who have both Capacity and Accomplices in the injuſtices which 
Probity ſufficient for diſcharging the may be committed by thoſe whom they 
Functions thereof. And altho in theſe appoint Judges, without examining 
Caſes the Lords of Mannors who have their qualifications for the diſcharge of 
a ſuriſdiction within themſelves, have that Office. If the Lord of the Man- 
a Right to ſell the ſaid Offices, yet nor were a Perſon incapable of mak- 
that Right is not ſo abſolute but that ing this choice, as a Child under Tai- 
they are obliged to make a good choice tion; this Duty v ould regard the Tu- 
of Perſons duly qualified for performing tor, who ought to take the meaſures 
the Functions thereof; and does not ex- neceſſary to preſerve on one part the 
tend ſo far as to leave them at liberty to intereſts of his M nor, and on the other 
beſtow the ſaid Offices on ſuch as give part to do juſtice to tne Publick by 
moſt for them, if they have not the making a good choice. And if the 
Qualities neceſſary for the due Executi- Relations whoſe advice he ought to 
on of the Office to which they arenam- take in this matter, Mould retuſe to con- 


ed. For beſides that the Duty of thoſe cur in theſe Meaſures, he might apply 
who have the nomination of ſudges, for redreſs to a Court of Juſtice ; or 


to nominate Perſons in all reſpects duly take ſuch other courſe as Prudence 
qualified for the Office, is more antient, ſhould direct for the diſcharge of his 
more natural, and more eſſential than Conſcience. 
their Right to ſell the Offices; neither It is not the ſame thing with reſpe& 
Equity nor good Senſe will ever bear to thoſe who are in poſſeſſion of venal 
that he who has a Right to a Function, Offices, and have a right to ſell them, 
for the good of the Publick, ſhould be as it is with thoſe who have the diſpo- 
at liberty to exerciſe it otherwiſe than ſal of the Title of an Office. For theſe 
well: which is not to be underſtood as make the Officer, and give him a Sa- 
if all thoſe who have the appointment lary ; but the others do not confer on 
of Judges, ought to be capable them- the purchaſer any Title of an Officer, 
ſelves of judging of their Qualities ; and ſell to him only their ſurrender or 
„„ | Nnn reſig- 


IX. | but only that thoſe who are capable of 
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438 The PUBLICK LAW, &c. Boox 1. 


reſignation of the Office, which di- 
veſts them of the right they had to it, 
and which they may tranſmit to any 
one that will buy it, Whether it be to 
diſpoſe of that Right in favour of o- 
ther Perſons, or to reap the benefit of 
the Salary or Perquiſites belonging to 


the ſaid Office. Thus nothing obliges 


thoſe who ſell their Offices, whether 
it be the Officers themſelves or their 
Widows, or Heirs, or others who 
have their Rights, to make any enqui- 
ry into the qualifications of the Pur- 
chaſers, whom they do not make Of- 
ficers, and who may perhaps make the 
purchaſe for other Perſons. 

The Ordinance of Orleans forbids 
expreſly thoſe who have Lands with a 
Juriſdi&ion annexed to them, to fell 
the Offices or Places of Judicature. 
The Lords of Mannors, whether they be 
Ecclefiaſtical or Secular Perſons, and of 
what quality ſoever they be, who ſhall ſell 
direftly or indirefly the Places of Judi- 
cature, ſhall be deprived of their Right of 
Preſentation and Nomination to the ſaid 

ces; and in the like manner all other 
Perſons of what Quality ſever they are, 
who ſhall have the Right of Preſentation 
and Nomination. Ordinance of Orleans, 
Art. 40. See that of Blois, Art. 100, 1 


© | Byan Act of Parliament in England 5 & 6 
Edu. VI. cap. 16. made for the T_ of 
Corruption in the Adminiftration of Juſtice, 
© and in the execution of Offices of Truſt, it is 
< enacted, That if any Perſon ſhall bargain or ſell, 
directly or indirectly, any Office, or Deputation 
© of any Office, which ſhall in any wiſe touch or 
© concern the Adminiſtration or Execution of juſ- 
© tice, or the Receipt, Comptrolment or Payment 
* of any of the King's Treaſure or Reyenue, or the 
© ſurveying any of the King's Honours, Caſtles, Man- 
< nors, Lands, Tenements, Woods or Hereditaments, 
* or any of the King's Cuſtoms, or the keeping 
© any of the King's Towns, Caſtles or Fortrefles ; 
or which ſhall concern or touch any Clerkſhip to 
be occupied in any manner of Court of Record 
< wherein Juſtice is to be adminiſtred ; That then 
© all and every ſuch Perſon and Perſons that ſhall 
© ſo 'bargain and ſell any of the ſaid Offices, or 
© Deputations, ſhall not ovly loſe and forfeit all 
© their Right, Intereſt and Eſtate in and e the 
© ſaid Offices or Deputations ; but likewiſe the 
© Perſons purchaſing the ſame ſhall be adjudged 
© diſabled Perſons in the Law, to all intents and 
© purpoſes, to have, occupy or enjoy the ſame, 
© The like Prohibition we find in the Ca- 
© non Law, againſt the Sale of Offices of Eccle- 
© ſiaſtical Juriſdiction; by which the Biſhop who 
5 ſells any ſuch Office, is diſabled to confer the 
© {ame for the future, and the Perſon who pur- 
© chaſes the Office is depriyed of its Extra. Lib. 3. 


adminiſtred by their Officers, and that 
recourſe be had to the King's Officers 
in the Caſes which are called Royal 
Caſes, and which are not properly cog- 
nizable in the Courts of Lords of 
Mannors, whether it be in Civil mat- 
ters, ſuch as relate to the publick Taxes, 
and other Duties belonging to the 
Crown, which it is not neceſſary we 
ſhould enumerate here; or in Criminal 
matters, ſuch as High- Treaſon in all 
its kinds, counterfeiting the Coin, un- 
lawful Afﬀemblies, and many other 
matters, the cognizance whereof is re- 
ſerved tothe King's Judges. And this 
Duty of the Lords of Mannors, to ſee 
that Juſtice be duly adminiſtred in.their 
Lands, conſiſts in reſtraining the in- 
juſtice of their Officers by ſuch ways 
as their Authority may furniſh them 
with; and even by depriving the Offi- 
cers of their Places in the caſe of Miſ- 
demeanors which may deſerve ſuch 2 
Puniſhment; in taking due care that 
Crimes be puniſhed ; in protecting the 
Perſons ſubje& to their juriſdiction a- 
gainſt the Oppreſſions, Violences and 
other Injuſtices, whether of their Of- 
ficers, or other Perſons; in maintain- 
ing Peace among them as much as poſ- 
ſible; in procuring the Rules and Or- 
ders relating to the Civil Policy to be 
obſerved; in taking care ef the good 
Order of Churches, of Hoſpitals, and 
of the relief of the Poor. For all theſe 
Functions being part of the Admini- 
ſtration of  Jultice, they particularly 
concern thoſe who have a Right of Ju- 
riſdiction within the bounds of their 
own Lands. And as the Lords of Man- 
nors have in their Lands the diſpen- 
ſation of Juſtice, in proportion to what 
the Prince from whom they derive 
their Rights has in his Kingdom ; and 
as they have the profits of Confiſca- 
tions, Fines and other Perquiſites of 
Juriſdiction; ſo they are alſo obliged 
in proportion to do, within the bounds 
of their Lands, all that lies in their 
Power, for ,procuring therein a. ſtrict 
obſervance of Juſtice, a compliance 
with all the Rules and Orders of the 
Civil Policy, and. the advancement of 
the publick Good . 


m © All theſe Duties are natural Conſequences 


© of the Right of Juriſdiction. 


Hear therefore, © ye Kings, and underſtand; 
learn ye that be Judges of the ends of the Farth ; 


© Tits 4. cap. 1.) 
XI. 


11. Puty This Right of juriſdiction which 


e th - ; 
22 „Lords of Mannors have in their Lands, 


richtly ad. obliges them to ſee that Juſtice be duly 
miniſtred. | 


give ear, yon that rule the People, and glory in the 

multitude of Nations: For Power is given you 

of the Lord, and Sovereignty: from” the higheſt, 

who ſhall try your Works, and ſearch out your 

Counſels, Becauſe being Mwiſters of his Kingdom, 

you baus not judged aright, nor kept the Law, 8 
| wa 


12. That 


1 10 Of the Perſons, &c: Tit. 1 1. Sect. 2. 459 


walked aſter the Counſel of God, Horribly and 
ſpeedily ſhall he come upon you; for a ſharp Judg- 
ment ſhall be to them that be in high places, For 
Mercy will ſoon pardon the meaneſt, but mighty 
Men ſhall be mightily tormented. For he which is 
Lord over all, ſhall fear no Man's Perſon, neither 
ſhall he ſtand in awe of any Man's Greatneſs z for 
he hath made the ſmall and great, and careth for 
all alike, Wiſdom of Sol. ch. 6. v. 1, 2, 3, &c. 


XII. 
It the Lords of Mannors are obliged 


there he no to take care that Juſtice be adminiſtred 


oppreſſion 
or vVexa- 
tion in col- 
letting 


in their Courts, they are likewiſe as 


much obliged, or rather more, not to 


commit any injuſtice themſelves, nor to 


their Due. convert into Violence, Tyranny and 


Oppreſſion, an Authority which is put 
into their hands only for the ſupport 
of Jultice- Thus for their Dues, whe- 
ther they collect them themſelves, or 
imploy others to do it, or let them out 
to Farmers; it is their Duty in all 
theſe Caſes to regulate the collecting 
of them, ſo as it may be as little bur- 
denſom to the People as poſſible: 
whether it be by uſing mildneſs and 
humanity in the Seizures, Executions 
and other Diſtreſſes; or by exacting 
Payment of their Dues at times when 
it may be eaſieſt for the People to pay, 
and eſpecially for the poorer ſort; or 
by not demanding, either as to the quan- 
tity or quality of the Grain, or other 
kinds of things that are due, or for 
Work and all other Rights that may 
belong to them, any more than what 
may be jaſtly due to them by virtue of 
their Titles x. 

n Thou halt not deſraud thy Neighbour, nei- 
ther rob him. Levit. 19. 13. 

Behold, here I am, witne(s againſt me before the 
Lord, and before his anointed ; whoſe Ox have 1 
talen? or whoſe Aſs have I taken ? or whom 
have 1 defrauded * whom have I oppreſſed * or 
of whoſe hand have I recerved any Bribe, to blind 
mine Eyes therewith ? and I will reſtore it you. 
I Sam. 12. 3. 

See Amos 4. 1. Zeph. 3. 3. 

© We prohibit all Lords, and others, of what 
© condition and quality ſoever they be, to demand, 
take, or ſuffer to be taken or demanded upon 
their Lands, or from any of the Inhabitants or 
Poſſeſſors thereof, any Sum of Money or other 
thing not really and truly due, whether it be 
on account of Taxes, Aids, Work or other 
thing, under what colour ſoeyer it may be; ex- 
cept in the Caſes where the Subjects and others 
are bound by Law, and may be compelled by 
courſe of Juſtice, exc. upon pain of being pu- 
niſhed according to the rigour of the Ordinances, 
the penalties of which it ſhall not be in the power 
of our Judges to mitigate, Ordinance of Blois, 
Art. 280, 283. 

We ſtrictly require and command our Judges 
to do their Duty, and to adminiſter Juſtice to 
all our Subjects, without exception of Perſons, of 
what quality ſoeyer they may be; and we require 
our Advocates and Proctors to ſee to the due 
execution of theſe Preſents, and not to ſuffer 
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© our poor Subjects to be vexed and oppreſſed by 
© the power of their Lords ot Mannors, or others, 
whom we forbid to intimidate and threaten their 
© Vaſlals who are to pay Duties and Acknowledg- 
© ments to them: and we require them to carry 
© themſelyes with humanity towards them, and to 
© ſue for their Rights by the ordinary ways of Juſ- 
* tice, Ordinance of Orleans Art. 106. 


XIII. 


Seeing Lords of Mannors have in 73, To «- 
the Churches ſituated within their Lands f, _ 
ſome of thoſe ſorts of Rights called, »f rhe 
Honorary, and which for the greateſt Honorary 
part are real Abuſes diſapproved by the RI 
ſacred Canons; it is a Duty incumbent er 
on them, and alſo on thoſe who have © ho 
in other Churches Rights of the like 
nature, and a Duty not only of Juſtice, 
but alſo of Religion, to uſe the ſaid 
Rights, ſo as not to tranſgreſs in the 
leaſt againſt the Dignity and Sanctity 
of the Churches, the Order of Divine 
Service, and the Functions of the Paſ- 
tors, and other Eccleſiaſtical Perſons ; 
and that by paying them the Duty 
which Religion demands, they may give 
to others a good Example of a modeſt 
and reſpectful Carriage in the Churches, 
and of a dutiful Behaviour towards 
thoſe who exerciſe any ſpiritual Func- 
tion 0. | 


o Piæ mentis amplectenda deyotio eſt, qua fe 
Julius nobis in re Juliana ſui juris fundaſſe prohibe- 


tur Eccleſiam: quam in honorem ſancti Viti Con- 


feſſoris ejus nomine cupit conſecrari. Hanc igitur, 
frater chariſſime (fi ad tuam diceceſim pertinere non 
_— ex more conyenit dedicari, collata primi- 
tus donatione ſolemni, quam miniftris Eccleſiz 
deſtinaſſe ſe p ati muneris teſtatur oblator, ſcitu- 
rus ſine dubio præter proceſſionis aditum, qui om- 
ni Chriſtiano debetur, nihil ibidem ſe proprii juris 
habiturum. 16. J. 7. c. 26. 

Et ideo frater chariſſime, ſi ad tuam pertinet Pa- 
rochiam, benedictionem ſupra memoratæ baſilicæ 
ſolemni veneratione depende. Nihil tamen ſibi 
fundator ex hac Baſilica noverit vindicandum, niſi 
proceſſionis aditum, qui Chriſtianis omnibus in 
commune debetur. C. 27. eod. 

Ut Laici ſecus altare quando ſacra myſteria cele- 
brantur, ſtare vel ſedere inter clericos non præſu- 


mant ſed pars illa, quæ cancellis ab altari dividitur, 


tantum pſallentibus pateat 'clericis, Ad orandum 
vero & communicandum Laicis, & fœminis (ſicut 
mos eſt) pateant ſancta ſanctorum. Cap. I. extr. 
de vita & hon. cler. 

XIV. 


The Duties of Gentlemen, who are 14. Gen- 
engaged in any Condition or Profeſ- temen 
ſion, are the ſame with thoſe of the t nor 
other Perſons in the ſame Imployments. 2 5 a 
And theſe Duties are explained in their Trade, nor 
proper places, as has been ſaid in the farm any 
Preamble of Tit. 9. And as for the 9 the 
Gentlemen who have no particular En- ow Pa 
gagements, either in the Church, or Inzing 
the Adminiſtration of Juſtice, or in the zo the 
Profeſſion of Arms, the Duty proper to Church. 
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their Condition, it to live in it without 
derogating from their Nobility, that is, 
to abſtain from the exerciſe of Profeſ- 
ſions unworthy of this Rank, and not 
to make a bad uſe of the Authority they 
may have. Thus they are prohibited 
to take to farm, either in their own 
Name or that of other Perſons, Lands 
or Goods belonging to the Church p. 
And the ſame Prohibition is likewiſe 
extended to Officers Thus in the 
ſame manner Gentlemen and Officers 
are forbid to carry on any Trade or 
Commerce, either by themſelves or 
their Servants, or in the name of other 
Perſons , as has been mentioned in 
another place v. 

þ © We forbid all Gentlemen and Officers, as 
© well thoſe imployed under us, as thoſe belong- 
© ing to Lords and Gentlemen, to take for the 15. 
© ture, or to be any way concerned directly in 
c taking Leaſes or Farms of Church — 
« Tithes, Rents, and other Eccleſiaſtical Revenues, 
< under what colour ſoever it be, or indirectly by 
c uſing the names of other Perſons, and they to 
© go ſharers with them: And we likewiſe enjoin 
them to give no manner of diſturbance to Ec- 
cleſiaſtical Perſons in the Leaſes they have al- 
ready granted, or may hereafter grant, nor to 
intimidate thoſe who are willing to take the Lea- 
ſes, or to advance the Rent; upon pain of being 
c declared ignoble, and as ſuch made liable to the 
© Taxes, and their Succeſſors after them. Ordi- 


© nance of Blois Art. 48. 
q * We prohibit all Gentlemen and Officers of 


A „ 


c © Juſtice, to deal in any ſort of Merchandize, and 


© to take or hold any Farms, either in their own 
© Names, or of other Perſons; upon pain, as to 
© the Gentlemen, of being deprived of their No- 
* bility 5 and made ſubject to the Land- Tax, and 
© as to the Officers, of being deprived of their 
< Offices and Commiſſions. Ordinance of Orleans 


4 Art. 109. 
© See the other Ordinances on the ſame ſubject. 


See Tit. 7. Sect. 4. Art. 10. and Sec. 1. 
of the following Title. | 

Nobiliores natalibus, & honorum luce conſpi- 
cuos, & patrimonio ditiores, pernicioſum urbibus 
mercimonium exercere prohibemus, ut inter ple- 
beios & negotiatores facilius ſit emendi vendendi- 
que commercium. & 3. C. de Commerc, 


FFF 
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Of Commerce. 


F have already ſpoke of Com- 
© merce in the 7th Title, but 

only with reſpe& to the ſub- 
ject matter of that Title, which is of 
the means of procuring plenty of all 
things in a Kingdom; ſo that what 
has been there ſaid, regards principal- 
ly the Commerce carried on with Stran- 
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gers, in order to bring into a Kingdom 
the Commodities that muſt be fetched 


from other Parts. But we have not 


there treated of what relates in gene- 
ral to the Nature and Uſe of Com- 
merce, and the Duties of thoſe who 
make profeſſion of it. And this ſhall 
be the ſubject of this Title: where 
we ſhall explain, in the firſt Section, the 
Nature and Uſe of Commerce; and 
in the ſecond, the Duties of thoſe who 
exerciſe it. 
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ser 
Of the Nature and Uſe of Commerce. 


CONTENTS. 


1. Definition of Commerce. 

2. Neceſſity of Commerce. 

3. This Commerce is not underſtood of Im- 
moveables. 


4. Three ſorts of Perſons who trade diffc- 


rently in ſeveral things. 

5. Thoſe who ſell the Produce of their own 
Lands. 

6. Artificers who ſell their Mork. 

7. Definition of thoſe properly called Mer- 
chants. 

8. It is by Commerce that the Inhabitants 
of every Country have the uſe of all 
things. 

9. Precautions in favour of Commerce. 

10. Monopolies forbidden. 

11. A Furiſdiftion peculiar to Merchants 
for their Commerce. 


I. 


E give the name of Commerce ,, ni. 
in general to the uſage of buy- ti» f 
ing and ſelling, and bartering, which 697. 


has been introduced, to the end that 
every one might have the Things they 
ſtand in need of. Thus we may diſtin- 

iſh two manners of Commerce: one 
by Sale, when a Thing is given for Mo- 
ney; andthe other by Exchange, when 
on both ſides a Thing is given, and 
not Money a. 
. See lit. 7. Sect. 2. Art. 2. 

II. 


The uſe of Commerce is a neceſſary 2. V 
Conſequence of the variety of the wants /') 


of Mankind. For ſince no body 
have always, and in ces, what- 
ever he ſtands in need of, it is neceſ- 


fary that he ger it from thoſe who 
have it; which he cannot do but by 
Commerce, either by bartering Com- 

modity 


can Commiſ ce. 
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Of Commerce. 


modity for Commodity, or by purchaſ- 
ing it with Money : for the other ways 
o applying things to ones uſe, would 
not be ſufficient to ſupply this want. 
Thus altho one may have a Thing, ei- 
ther by Donation, or by a Loan, by 
hiring it, or otherwiſe ; yet theſe ways 
of having Things do not extend to all 
thoſe Things which one may ſtand in 
need of, nor to all the ſeveral uſes of 
each Thing without diſtinction 5. 

6 © It is but few things that are acquired by Do- 
© nations; and the — of a bing to *. and 


the lending the uſe of it, give only a certain Uſe 
© for a certain Time. 


III. 


3. This The Commerce here mentioned, doth 
commerce not extend to the Sale or Exchange of 
i not un- Immoveables; for tho theſe ſorts of Ac- 
— f quiſitions make a kind of Commerce, 
Vet it is of a nature altogether different 
from that which is the ſubject of this 
Title, and which relates only to Sales 
and Exchanges of moveable Things cal- 
led Merchandize, whether they be Pro- 
viſtons or other Things which it is ne- 
ceſſary to be Maſter of, in order to have 

the intire free uſe of them c. 
c * The Commerce mentioned here is under- 


© ſtood only of thoſe kinds of Things called Mer- 
© chandize. 
IV. 


4. Three Altho the name of Merchant is com- 
, monly given to thoſe who drive a Trade 
> A either in ſelling or exchanging Goods 
Hſerently or Merchandizes; yet it is neceſſary 
in ſeveral to diſtinguiſh three ſorts of Perſons 
thing, who carry on this Commerce, and of 
which there is only one ſort to whom 
the name of Merchant does properly 
belong, as will appear by the three 
Articles which follow d. 
4 See the following Articles, 
IT 
. Tſe The firſt ſort of Perſons who carry 
who jell on a Commerce by ſelling Goods or 
wL if Merchandizes, 1s of thoſe who, let 
thr gun them be of what condition ſoever they 
Lands, Will, have to themſelves, and draw from 
their own Lands, Grain, Fruits, Flax, 
Hemp, and other Produce; or who 
have Cattle from which they reap ſeve- 
ral Profits: For theſe Perſons, with- 
out being Merchants, ſell or cauſe to 
be fold that Grain, thoſe Fruits, thoſe 
Profits. And it is the ſame with reſpect 
to thoſe who have Leaſes of the Lands 
or Eſtates of other Perſons, or who 
cultivate them for a certain Portion of 


the Fruits e. 
e * Wedon't call thoſe Merchants, who fell the 
© Produtt of their own Lands. 


Tit. 12. Sect. 1! 461 


© It may be proper to remark on this Article, 
* what is faid in the ſecond Law ff. de nundinis, 
© which is taken out of the ſecond Book of the Re- 
© publick of Plato ; That Husbandmen and Arti- 
© ficers ought not to be ſo long diverted from their 
* Labours, as to tarry in Towns to diſpoſe of what 
© they carry there for Sale, and that they ought to 
© leave that attendance to other Perſons who take 
© upon them the charge of ſelling their Goods, 

Si quis ipſos cultores agrorum, vel piſcatores de- 
ferre utenſilia in civitate juſſerit, ut ipſi ea diſtrahant, 
deſtituetur annonæ præbitio, cum avocentur ab o- 
pere ruſtici. Qui confeſtim ubi detulerunt mercem, 
tradere eam, & ad opera ſua reyerti debeant. I. 2. 
F. de nund. 

This Regulation would not ſuit with our Taſte, 
nor with our Uſage, and would be attended with 
many Inconveniencies, Husbandmen and Tradeſ- 
© men have buſineſs of their own to tranſact in the 
© Fairs and Markets of Towns; and it would coſt 
© them too dear to have their Affairs tranſacted by 
© thoſe Brokers or Retailers, who might perhaps 
© not be faithful enough in the diſcharge of their 
© Truſt, 

VI. 


The ſecond ſort of Perſons who trade 6. Ari. 
in Goods or Merchandizes, are the 2 5 2 
Handicraftſmen, who ſell what their . 

f ork. 

Handicraft produces, and what they 
manufaQture themſelves, whether they 
contribute nothing of their own to it 
beſides their Workmanſhip, or put in- 
to it ſome Materials of their own . 


4 „ ate not properly Mer- 
VII. 


The third fort of Perſons who deal 5. Def. 


in buying and felling Goods or Mer- n of 


thoſe pro- 
chandizes, are thoſe wko are properly 8 47 


called Merchants, whoſe Profeſſion con-. 
ſiſts in buying for Money, or purchaſ- chan. 
ing with other Goods the Things in 
which they deal, and in ſelling them 

after the ſame manner, whether they 

ſell by wholeſale or retail g. 


g © Merchants are diſtinguiſhed from the Per- 
* ſons who ſell the Produce of their own Lands, 
© in that they procure from others, either by Sale 
© or Exchange, the Things which they ſell, And 
© they are diſtinguiſhed from Handicraftſmen, in 
© that they do not manufa@ure the Merchandizes 
© which they ſell. There are indeed Merchants 
© who manufacture the Stuffs or other Merchandi- 
zes Which they themſelyes ſell ; But as they do 
© not aſſiſt in the Manufacture with their own 
© Hands, they are not Handicraftſmen, but true 
Merchants. | 


It is by the means of theſe different 8. 7 i; by 


ſorts of Commerce that there is in e- Commerce 
very Kingdom, in every Province, in e the 
every Place, a ready and preſent uſe of _ 
the things neceſſary to all Perſons, for every 
Food and Raiment, for Cures, and Country 
for all the other Wants and Conve. have the 
niences of Life; and it is alſo by this * of all 
means that the Publick is ſupplied with Al 
the things neceſſary for War, for Na- 
vigation, 
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vigation, and in general, with every 
thing neceſſary for the ſubſiſtence of a 


Kingdom, and of the Families whereof 


it is compoſed. Thus the natural ef- 


fect of Commerce. is to facilitate to e- 


very one the uſe of all Things, and 
even of thoſe which are to be fetched 
from the moſt remote Countries h. 
+ See the 7th Title, 
v IX. 


9. Precau- Tt is becauſe of this uſefulneſs, and 


tion; in fa- . . 
zour of Of this neceſlity of Commerce, that in 


Commerce, Ol | ; 
Laws have made divers Regulations 


about it, Thus the Ordinances in 
France have prohibited Officers to drive 
any Trade in Mcrchandizes, to the end 
not only that they may not be diverted 
from the exerciſe of their proper Func- 
tions, but alſo that a Liberty of Com- 
merce may not be left to Perſons, who 
by their Authority might ingroſs the 
whole Trade to themſelves, and ren- 
der the condition of the Merchants 
and Buyers worſe. And the ſame Con- 
ſideration has procured all manner of 
Commerce to be prohibited to the Gen- 
try in France, And the ſaid Prohibi- 
tions extend even to the Commerce 
which the ſaid Officers and Gentle- 
men might carry on in the Names of 
other Perſons, Gr their own behoof z. 


i Nobiliores natalibus, & honorum luce conſpi- 
cuos & patrimonio ditiores, pernicioſum urbibus 
mercimonium exercere prohibemus, ut inter ple- 
beios & negotiatores facilius ſit emendi vendendi- 
que commercium. J. 3. C. de comm. & mercat. 

See the 1oth Article of the 4th Section of the 
7th Title, and the 14th Article of the 2d Section 


of the preceding Title. 
X. 


10. Mono- Tt is upon the ſame Conſideration of 
polies for- the Liberty of Commerce, that the 
vidden. Laws have ſeverely prohibited all Mo- 

nopolies, as has been explained elſe- 


where fs . x 
L See Tit, 7. Sect. 4. Art. 8. 


XI. 


11. 4 It is alſo in order to promote Com- 
Juriſdie- merce, that the Kings of France have 
17 l eſtabliſhed the Juriſdiction of the Judges 
Merchants and Conſuls of Merchants, for deter- 
for their mining the differences which may ariſe 
Commerce. among them in relation to their Mer- 
chandizes, by a way that is more ſum- 
mary, and of leſs expence, than the 
ordinary Proceedings in other Law- 
Suits: And they have likewiſe ordain- 
ed, that the differences among Co- 


Partners in any Commerce, ſhall be 


der to facilitate the uſe thereof, the 


adjuſted by Arbitrators, whom both 
ſides ſhall agree on w. oO | 
m See the Ordinances of Charles IX. in No- 
vember 1563. and that of 1673. See the Code of 
the Merchant Law. f 7 | 


SECT. Il 


Of the Duties of thoſe who drive any 
Trade or Commerce. 


LTHO it may ſeem that the 
Duties treated of in this Sec- 
tion, regard only the Perſons compre- 
hended under the name of Merchants, 
in the ſenſe explained in the 7th Ar- 


ticle of the preceding Section, and that 


therefore they have no relation to thoſe 
who ſell what is the produce of their 
own Eſtates, nor to Handicraftſmen, 
who are diſtinguiſhed from Merchants, 
as has been explained in the 5th and 
6th Articles of the ſame Section; yer 
ſeeing theſe Duties are eſſential to all 
Sellers,” it 1s neceflary ro extend the 
Rules explained in this Section to all 
ſorts of Sellers, ſo far as they may be 
applicable to them. And we mult like- 
wiſe apply to all ſorts of Commerce, 
and to all Sellers, the Rules explained 
in the Title of the Cuntract of Sale in 
the Civil Law in its natural Order, ac- 
cording as they may be capable of be- 
ing applied to them. 


The CONTENTS. 


I, Commerce an occaſion of Injuſtice; the 
firſt Duty is to avoid it. 

2. Duty of Merchants, to ſay nothing con- 
trary to Truth. | 

3. Another Duty, not to give one Commo- 
dity inftead of another. E 

4. Another, to declafe the faults of the 
Merchandize. 

5. Another, not to hide the faults of the 
Merchandize. 

6. Another, to have good Weights and Mea- 
ſures. 

7. Another, not to make Monopolies, nor to 
carry on any prohibited Trade. 

8. Prohibition of Combinations among Mer- 
chants not to ſell but at a certain Price: 


I. 


F all Profeſſions, there is none 1. Cen. 
merce an 


more expoſed to Avarice, and to becaſien of 
Injuſtice which is the Conſequence of injuſtice; 
it, than that of Commerce. For ſince ze jr 


thoſe Duty ' 
avoid il. 
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Merc 
0 ſar 
thing 
Frary 
Truth 


Of Commerce. Tit. 12. Sect. 2. 462 


thoſe who exerciſe it, draw Profit from 
the bare trouble of buying in order to 
ſell again; ſince they have the Liberty 
of demanding what they pleaſe, and 
the facility to cheat in the price and 
quality of their Merchandizes, the de- 
fire of Gain being joined with a fa- 
vourable opportunity, leads them eaſily 
to the Commiſſion of theſe Injuſtices a. 
Thus the firſt Duty of thoſe who exer- 
ciſe this Profeſſion, is to propoſe to 
themſelves therein other Views than 
that barely to make Gain by it i, and 
to confine themſelves to an honeſt Pro- 
fit, abſtaining from all manner of lying, 
from all unfaithfulneſs, and to ſell the 
things in which they deal only at a 
reaſonable Price. 

4 As a Nail flicketh ſaſt between the joinings 
of the Stones; ſo doth Sin ſtick cloſe between buy- 
ing and ſelling. Eceluſ. 27. 2. 

By the multitude of thy Merchandize they have 
filled the midſt of thee with Violence, and thou haſt 

nned Thou haſt defiled thy Sanctua riss 
by the multitude ef thine 1niquities, by the iniquity 
of thy Traffick. Ezek. 28. 16, 18. 

b Qui emolumenta negotiationibus captant; I. 1. 
Cod. de comm. & mercat. 

c That no Man go beyond and defraud his Bro- 
ther in any matter. 1 Theſſ. 4. 6. 

Qualitas lucri negotiantem aut excuſat, aut ar- 

. — -_ eſt & honeſtus quæſtus & tur pis 

ifficile eſt inter ementis vendentiſque com- 
mercium non interyenire peccatum. C. qualita⸗ 
af, 5 de pœnit. | 


IL 


2. Duty of This firſt general Duty of Fidelity in 
Merchants Commerce, and the Duty common to 


to ſay no- 
thing con- 
trary to 
Truth. 


all Men never to tranſgreſs the ſince- 
rity that is owing to Truth, obliges 
Merchants of all ſorts never to tell a 
lye concerning the Price they paid for 
the thing they are about to ſell. For 
they may very well decline telling what 
the Price of it is, but they ought not 
to ſay it is greater than really it is: 
ſeeing on one ſide they tranſgreſs a- 
gainſt Truth by the lye; and on the 
other ſide they cheat, and are guilty of 
Vnfaithfulneſs, which is near of kin to 
Theft d. 

i d Keep thee far from a falſe matter, Exod. 
232. 7. 


Uſe not to make any manner of lye; for the cuſ- 
tom thereof is not good. Eccluſ. 7. 13. 


Speak ye every' Man the truth to his Neighbour. 
munn——_—L ſdiſe Oath, Zech. 8. 16, 17. 

Wherefore putting away lying, ſpeak every 
Man truth with his Neighbour z for we are Mem- 
bers one of another. Eph. 4. 25. Mat. gr. 37. Jam, 
5. 12. Luk. 19. 8. Exod. 20. 7. Levit. 19. 11. 

'The getting of Treaſures by a lying Tongue, is 
A vanity taſſed to and fro of them that ſeck Death, 
Prov. 21. 6 1 | 


III. 


The ſame Duty of Fidelity obliges 3. Ave 
allo the Merchants not to give one % 27, 


TS not to give 
Merchandize inſtead of another e. For % 5. 


this is likewiſe a Lye and a Cheat, ogiry in- 
worſe than that of telling a lye about fad of 
the price of the Purchaſe ; ſeeing it is . 
much eaſter not to give Credit to what 

they ſay of the Price the thing coſt 


them, than to judge of the quality of 


the Merchandize: fo that this Unfaith- 
fulneſs comes much nearer to Theft 
than the other, and even deſerves a Pu- 
niſhment which a good Judge would 
not fail to infli& if the matter were 
proved. 


e $i as pro auro veneat non yalet (venditio.) 
J. 14, in f. ff. de contr. empt. 

Menſam * coopertam mihi ignoranti pro 
ſolida vendidiſti imprudens, nulla eſt emptio pecu- 
niaque eo nomine dara condicitur. J. 41. $. 1. cd. 

Si error aliquis intervenit, ut aliud ſentiat puta 
qui emit, aut qui eonducit: aliud qui cum his con- 
wahic, nihil valet quod acti ſit, J. 57. fe de ol. & 
att, 

Si igiturego me fundum emere putarem Cornelia- 
num, tu mihi te vendere Sempronianum putaſti, 
quia in corpore diſſenſimus, emptio nulla eſt. J. 9. 
F. de contr. empt. | 

See Seft.8, Art. 11. of the Contract of Sale 
in the Civil Law in its Natural Order. 

© If Error vacates the Sale, altho the Seller had 
a cted fairly and honeſtly; if he had fraudulently 
ſold one thing for another, he would be puniſh- 


«© able. 
IV. | 
Seeing things are in Commerce only 4: e, 
for their uſe; it is not enough not to 2 5 
give one Commodity inſtead „. faults of 
but it 4s neceflary that the thing given, the Mer- 
be of the quality Which it ought to be che. 
of for the uſe it ought to yield. And 
if it has any faults which diminiſh the 
value of it, the Merchant is obliged 
to declare them, if they be ſuch that 
were they known, he who bargains for 
the thing would not buy it, or at leaſt 
not give ſo great a Price for it f. 
7 Certioreſve faciant emptores qui morbi vitiiye 
cuique ſit. J. 1. . 1. F. de edil..ed, 
Qui fortaſſe ſi hoc cognoviſſer, vel empturus non 
eſſet, vel minoris empturus eſſet. J. 39. ff. de act. 
empt. & vend. 
Zee Set. „1. of the Contract of Sale in the 
Civil Law in its Nataral Order. 
Si quis in vendendo prædio confinem celaverit, 
quem emptor {i audiſſet, empturus non eſſet; te- 
neri venditorem. J. 3 5. S. Alt. F. de cont. empr. 
Si quid tale fuerit vitii ſive morbi, quod uſum 


miniſteriumque hominis impediat, id dabit reds 


hibitioni locum. J. 1. $. 8. J de ad. ed. 


| V. 

It is a Conſequence of the Duty of 5. 4#- 
not deceiving in the quality of the pool por 10 
Merchandize, to do nothing likewiſe fals of 

that the Mer- 
chandixs. 
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464 The PUBLICK LAW, Sc. Book I 


TI T. XIII. 
Of Trades and Handicrafts. 


that may conceal from the Buyers the 
faults they might otherwiſe diſcover in 
the thing. Thus thoſe who with this 
View make uſe of any ſlight or cun- 
ning which may have this effect, of- 


fend againſt this Duty g. 


| 7 Every one that doth Evil, hateth the Light, 
Joh. 3. 20. | 

But they counted our Life a Paſtime, and our 
time here a Market for Gain: for, ſay they, we 
muſt be getting every way, tho it be by evil means. 
Wiſd. of Sol. 15. 12. 

He that haſteth to be rich, hath an evil Eye, 
and conſidereth not that Poverty ſhall come upon 
bim. Prov. 28. 22, 

VI. 


6. Ano- The command of not ſtealing, which 
ther, 10 is common to all Men, is a Law to all 


A Merchants to keep juſt Weights and 
and Meas Meaſures h. 


ſures, Divers Weights, and divers Meaſures, both 
of them are a like abomination to the Lord, Di- 
vers Weights are an Abomination unto the Lord, 
and a falſe Ballance it not good, Prov. 20. 10, 23. 
Thou ſhalt not have in thy Bag divers Weights, 
a great and a jmall, Thou ſhalt not have in thine 
houſe divers Meaſures, a great and a ſmall, But 
thou ſhalt have a per ſect and juſt Weight, a per- 
ſect and juſt Meaſure ſhalt thou have For 
all that do ſuch things, and all that do unrighte- 
ouſly, are an Abomination unto the Lord thy 
God. Deut. 25. 13, &c. N ; 
Aurum quod infertur a collatoribus, ſi quis vel ſo- 
lidos voluerit, vel materiam appendere, æqua lance 
& liberamentis paribus ſuſcipiatur. I. 1, c. de pond. 


V. l. 18. 5. 3+ F de min. 25. ann. 
4 5 


7. Ano- We may add as a general Duty of 
2 Merchants, that of obſerving the Or- 
1 dinances #, and the Regulations which 


nopolies : a 
nor to car. concern them; particularly thoſe which 


ry en any forbid Monopolies, and the ſelling of 


* — certain things to Strangers /. 

8 i Jubemus ne quis cujuſcumque veſtis vel piſcis, 
vel pectinum forte, aut echini, vel cujuſlibet alte- 
rius ad victum, vel ad quemcumque uſum pertinentis 
ſpeciem, vel cujuſlibet materiæ, pro ſua authoritate, 
vel ſacro jam elicito aut in — eliciendo re- 
ſcripto, aut pragmatica ſanctione, vel ſacra no- 
ſtræ pietatis adnotatione, monopolium audeat exer- 
cere. l. un. C. de monopol. „ ta 

Nemo alienigenis Barbaris cujuſcumque _ 
ad hanc urbem ſacratiſſimam ſub legationis ſpecie, 
vel ſub quocunque alio colore venientibus, aut in 
diverſis aliis civicatibus vel locis, loricas, ſcuta, & 
arcus, ſagittas, & ſpathas, & gladios, vel altering 
cujuſcunque generis arma audeat venundare. Nul- 
la prorſus iiſdem tela, nihil penitus ferri vel facti 


jam, vel adhuc infecti, ab aliquo diſtrahatur.. J. 2. 


c. que res export. non deb, 


VIII. 


8. Prob. The ſame Juſtice which forbids Mo- 
forbids alſo Combinations. 
tions a among Merchants not to ſell certain 


bution of Dried 
Combina- nopolies, 


2 Commodities at a' lower Price than 
N Gl what they agree on among themſelves m. 
m Ne quis illicitis habitis conventionibus con- 


but at 4 | a 
certain juret, aut paciſcatur, ut ſpecies diverſorum corpo- 


Price. 


E muſt not comprehend in the 

& number of Arts treated of here, 
Rr thoſe which are called Liberal, 
and which we ſhall handle under the 
Title of Univerſities. For thoſe Li- 
beral Arts have the dignity of Sciences, 
and are greatly diſtinguiſhed from theſe 
which are the ſubje& of this Title, and 
which are called Mechanick Arts, be- 
cauſe they are exerciſed by the labour 
of Hands, and with Tools. 

The uſe of Trades and Handicrafts 
has been a Conſequence of the nature 
of Man, and of his deſtination to So- 


ciety. For by his Nature, he is com- 


p_ of Senſes and of Members made 


tor Labour, and he was deſtined to it 


even before his Fall a; and by the deſti- 
nation of Men to a ſociable Life, which 
ought to unite them, God has rendred 
neceſſary to them the uſe of an infinite 
number of Labours for the multitude of 
different Wants. But tho it be true 
that Labour was natural to Man, e- 
ven in the State of Innocence, and that 
the ſaid Labour during that State had 
nothing painful in it, yet his Fall hav- 
ing changed his Condition, without 
changing in his Nature what regards 


his deſtinarion to Labour, God has by 


a Law enjoined Labour to him as a 


- Puniſhment ; and he has ordained that 


even the Life of every one ſhould depend 


on a painful Labour, and that no one 


ſhould have his Bread but with the 
ſweat of his Brow, and by his exer- 
ciſe in ſome Occupation that ſhould 
intitle him to his Nouriſhment 5 : 
and he declares all thoſe to be un- 


' worthy of eating, who do not earn, 


or deſerve their ſubſiſtence ' by ſome 
Labour c. | 
a And the Lord God took the Man and put him 


into the Garden of Eden, zo dreſs it, and to keep 


it. Gen. 2. 15, 
In the ſweat of thy Face ſbalt thou eat thy 


Bread. Gen. 3. 19. 


c. For even when we were with you, this we 
commanded you, that if any would not work, net- 
ther ſhould he eat, 2 Theſſ. 3. 10. Prov. 6, 6, 77 
&c. 
© There is no Condition, even thoſe of the 


© higheſt Dignity not excepted, which has not 1 


One may eaſily judge by theſe Princi- 
ples, of the neceſſity of divers Labours 
in the Society of Men, how enormous 
the Viceof lazineſs and idleneſs is, and 
how many People whom this Law which 
enjoins 
Life, would be worthy of Death it ſelf, 
upon the account of the bare abſtaining 
from Labour, if the Juſtice due to them, 
were not reſerved to another Seaſon, and 
to other Puniſhments. - bl 
The Labours of Men are of ſeveral 
ſorts: - and we may diſtinguiſh them, 
firſt, into thoſe which might be natural 
before the Fall of Man, ſuch as Huſ- 
bandry which he was to exerciſe in the 
Terreſtrial Paradiſe; and thoſe which 
were only a Conſequence. of his Fall, 
ſuch as the Labours neceſſary for Cloth- 
ing and Lodging, of which the inno- 
cent Man, being 1gnorant of his Naked- 
neſs, would have had no occaſion d. 
And we may place in this ſecond Rank, 
the Labours of the Mind, which ſerve 
to reſtrain the Injuſtices of Men, and to 
contain them within the Order of their 
Society; which takes in all the different 
Imployments neceſſary for the Govern- 
ment, and the Adminiſtration of Juſ- 
tice. 

All theſe ſorts of Labours, which are 
neceſſary in the preſent ſtate of the So- 
ciety of Mankind, may be reduced to 
two general kinds, which comprehend 
every thing that may employ the Per- 
ſons both of the one and the other Sex: 
Ihe firſt, to begin with the chief of 
the Wants of Men, is that of the La- 
bours of Hands which produce ſome 
uſeful Work, whether it be for Nou- 
riſhment, Lodging, Diet, or for all 
the other ſorts of Wants. And it is this 
firſt kind of Labours which imploys 


© its eſſential Character, and for its chief and in- 
< diſpenſible Duty, an Engagement to that Work 
© and Labour for which it is eſtabliſhed z and thoſe 
© who pretend to be exempted from Labour, are 
© ignorant of their own Nature, they overturn the 
foundations of Order and Society, they tranſgreſs 
* the Law of Nature and the Divine Law ; fo that 
© it ought to be no ſurprize to any body what St. 
Paul has ſaid, that he who does not labour is 
© unworthy of Life, which is deſigned only for La- 
© bour 3 and we learn in the Goſpel, that he who 
© leads an unprofitable and idle Life, is not only 
© unworthy of that Life, but even deſerves eternal 
Death. See Mat. 25, 30. Exzek. 16. 49. 

We beſeech you, Brethren, that ye encreaſe more 
and more; and that ye ſtudy to be quiet, and to do 
your own Buſineſs, and to work with your own 
Hands, as we commanded you, 1 Theſſ. 4. 10, 11. 

See Prov. 19. 24. 1 Cor, 3. 8. Eccluſ. 33. 28. 

d And the Eyes of them both were opened, and 
they knew that they were naked ; and they ſewed 
Fig-Leaves together, and made themſelves Aprons, 
Gott „„ 

V or. II. 


abour renders. unworthy. of 


thoſe whom we call Artificers and Han · 
dicraftſmen, and thoſe who ſpend their 
time in tilling the Ground, and looking 
after Cattle, Labourers, Shepherds and 
others e, who are diſtinguiſhed from Ar- 
tificers, altho in reality they do exerciſe 
certain kinds of Arts, But becauſe the 
Labours of theſe Perſons do not pro- 
duce Works made with Hands, ſuch as 
the Works of thoſe who build Houſes, 
who make Stuffs, and all the other things 
which are the difterent Works of Arts, 
and of an Induſtry acquired only by a 
pretty long ſtudy of many Rules, and long 
Experience, before they can attain to 
the habit of exerciſing the Art, we do 
not place the Labour of Shepherds and 
Husbandmen in the number of Arts. 
The ſecond kind, is that of the La- 
bours of the Mind, which do not pro- 
duce a Work made with Hands; ſuch 
are the Labours of thoſe who have the 
care of the Government, of thoſe who 
are concerned in. the Adminiſtration of 
Juſtice, of the Paſtors and Teachers of 
the Church, of the Profeſſors of Sciences, 
of the Officers of the Revenue, and an 
infinite number of other different Im- 
ployments. And we may reckon among 
the Labours of the Mind, Writings, 
Treatiſes, Books, whether they relate 
to matters of Religion, or of Sciences, 
or others, from which the Publick may 
reap any Advantage: and altho Books 
and Writings appear to be a Work of 
the Hands, that which is ſenſible in 
the Writing or Printing being without 
doubt the Handy- work of the Writer or 
Printer; yet this Work, which is un- 
doubtedly the Product of the Art and of 
the Artiſt, is not the Work of the Mind of 


e * Since it is a natural effect of theſe Labours, 
© to. be painful and burdenſome to thoſe who ex- 
© erciſe them, one ought not to make them til} 
© more ſo to thoſe poor People, by an unjuſt 
© keeping back the Wages they may deſerve. 

The Bread of the needy is their Life: he that 
defraudeth him thereof is a Man of Blood, He that 
taketh away his Neighbour's Living, ſtayeth him; 


and he that defraudeth the Labourer of his hire, 


is a Bloodſhedder. Eccluſ. 34. 21, 22. 
Thou ſhals not oppreſs an hired Servant that is 


poor and needy, whether he be of thy Brethren, 


or of thy Strangers that are in thy Land within 
thy Gates. At his Day thou ſhalt give him his 
hire, neither ſhall the Sun go down upon it, for he 
is poor, and ſetteth his Heart upon it, leſt he cry 
againſt thee unto the Lord, and it be Sin unto thee, 
Deut. 24. 14, 15. 

Thou ſhalt not defraud thy Neighbour, neither 
rob him: the wages of him that is hired, ſhall not 
abide with thee all Night until the Morning. Levit, 
I . 13. 

* Exod, 22. 25, 26, 27. 

Let not the Wages of any Man, which hath 
wrought for thee, tarry unh thee, but give him ii 
our of hand, Tobit 4. 14, ; 

O oo him 
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The BUBLIGK LAW, S. 


him'who: compoſed the Writing or the 
Book; but is only a ſigu of it, invented 
to ſupply the want of Speech, which 
Speech it ſelf is only a ligu or indi- 
cation of the Thought; and it is by the 
means of this ſign of the Nobk or Wri- 
ting that the depoſit of the Thoughts of 
the Writer is preſerved for thoſe who 
can — cho Writing, or the 
Book. Bie lor F 
It is eaſy to judge by this account of 
the nature of Labour, and by the Law 
which impoſes it on Man, that of all the 
different Conditions of which Society 
is compoſed, there is none to which the 
obſervance of this Law is more natural 
than that of Arrtificers, | whoſe direct 
Profeſſion is a continual and painful Ap- 
plication to ſome Labour of the Body, 
who earn their Bread with the ſweat of 
their Brow ; whereas in the other Con- 
ditions, the occaſion of Labour is not ſo 
continual, and it is eaſter and more uſual 
to abſtain from it: ſo that upon this 
Conſideration, and that of the. uſeful- 
neſs of Trades and Handicrafts, thoſe 
who exerciſe them have their merit in 
the Society, and.ought to be accounted 
as neceſſary and uſeful Members of it. 
It is not our buſineſs here to enter in- 
to the detail of the diſtinctions of the 
different ſorts: of Trades and Handi- 
crafts, which e might diſtinguiſh un- 
der ſeveral Views; ſuch as thoſe who 
work in things neceſſary for Life, for 
Health, for Clothing, for Habitation, 
thoſe who work for other ſorts of Ne- 
ceſſities or Conveniencies, whether it 
be for Diverſion, as the makers of In- 
ſtruments of Muſick, or for ſeveral ſorts 
of Furniture; thoſe whoſe Labours ſerve 
for the uſes of the War, in making Arms, 
Artillery, or for the uſe of Navigation; 
thoſe who are diſtinguiſhed by the value 
of the Materials in which they work, 
Gold, Silver, Fewels, and other preci- 
ous matters ; thoſe who are employed 
in a much greater variety of Works, 


ſuch as Carpenters, Maſons, Iron- mon- 


ers, Lock- ſmiths; and thoſe whoſe 
orks, and the Materials they work 
upon, are more confined, ſuch as Hat- 
ters, Glovers, Shoemakers, and others. 
It is neceſſary alſo to diſtinguiſh, un- 
der another view, certain Arts which 
contain as it were two ſorts of Profeſſi- 
ons : one is of thoſe which join to the 


induſtry of the Hand, the Art of in- 
venting Works exquilſite-in their kind; 
and the other, of thoſe who with little 
or no Invention, work. on what others 
have invented. | | 

Thus, we give the name of Painters 
to thoſe who are the moſt skilful In- 
venters in the Art of Painting; and the 
ſame name is given to thoſe of the ſame 
Art who only copy after Originals: 
and it is the ſame thing in Sculpture, 
in Architecture, in Mechanicks. But 
there is a wide difference between thoſe 


orts of Arts. For thoſe of the inferior 
degree are but little more regarded than 
many other Arttificers; but the others 
have a ſingular Merit, which even 
places ſome of them in the number of 
illuſtrious Men, according as they excel 
in their Art. | 

It is to be remarked on this ſubject, 
that we are not to reckon in the number 
of Artificers who exerciſe the different 
Profeſſions of Trades and Handicrafts, 
thoſe who for their diverſion, imploy 
themſelves, either in deſigning, or in 
ſome handy-work, without making a 
Trade of it. For this uſe of Arts, does 
not make it their Profeſſion, but ſerves 
only as an innocent Amuſement, and as 
an Occupation, which ſome make 
choice of in obedience to the Law 
which -enjoins Labour. 
. Laſtly, it is neceſſary to obſerve on 
the ſubject of Trades and Handicrafts, 


and in general on all ſorts of Profeſſions ; 


that they ought all of them to have 
the Character of Honeſty, and of Uſe- 
fulneſs for the publick Good ; to be ſuch 
as may be exerciſed without any danger 
to the Order of the Society, and to have 
nothing in them contrary to the Spirit 
of Religion, or the Laws of the Church- 
For no Trade, no Profeſſion whatſoever 
can be lawful, that has not theſe Cha- 
racters. 

All the Rules concerning Trades and 
Handicrafts are reduced to two kinds: 
one of thoſe which regard in general 
the Diſcipline or Policy of Trades and 
Handicrafts; and the other of the 
Rules of the Duties of the Perſons who 
exerciſe them : and theſe two ſorts of 
Rules ſhall be the ſubje& matter of the 
two following Sections. 


SECT. 


Book]. 


great Inventers, and the others in theſe. 


1 WWCowocc 


1A Of 'Tr ades, Sc. 
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Of the Government or Diſcipline of 


Trades and Handicrafts. 
The CONTENTS. 


i, The Uſefulneſs of cultivating Trades and 
Handicrafts: | 

2. Freedoms in Trades. 

2. Companies of Trades. 

4. The Policy of thoſe Companies. 


| I, 
1. The COINCE it is of Importance. to the 
Uſefulneſs Publick, that every Trade and 


of cultv@&- Handicraft be carried to all the Per- 
tingTrades 


and Han. fection it is capable of, by all the Ways 

crafis, Which may render the Uſe of it profi- 
table or eaſy; the Exerciſe of Trades 
demands in general, that they improve 
in every one of them all the old In- 
ventions which have been preſerved in 
memory until our Days, and that they 
add to them new ones as much as 
is poſſible, and particularly that eve- 
ry one of thoſe Perſons who exerciſe 
Trades and Handicrafts be thorowly 
inſtructed in that which he makes Pro- 
feſſion of, and that he have, beſides the 
Knowledge of tlie Rules of his Art, 
an Experience which may be ſufficient 
to enable him to practiſe a. 


a See the following Article, and the Remark 
there made on it. 

And Moſes ſaid unto the Children of Iſrael, See 
the Lord hath called by Name Bezaleel the Son of 
Uri, the Son of Hur, of the Tribe of Judah. And 
he hath filled him with the Spirit of God, in Wiſ- 
dom, in Underſtanding, and in Knowledge, and 
in all manner of Workmanſhip, and to deviſe cu- 
rious Works, to work in Gold, and in Silver, and 
in Braſs; and in the cutting of Stones to ſet them, 
and in carving of Wood to make any manner of 
cunning Work. And he hath put in bis Heart 
that he may teach, both he and Aholiab the Son of 
Ahiſamach, of the Tribe of Dan. Them hath he 
filled with Wiſdom of Heart, to work all manner 
of Work, of the Engraver, and of the cunning Work- 
man, and of the Embroiderer, in Blue and in 
Purple, in Scarlet, and in fine Linen, and of the 
Weaver, even of them that do any Work, and of 
thoſe that deviſe cunning Work. Exod, 35. 30, 

I, Cc. 
: And Hiram King of Tyre ſent Meſſengers to 
David, and Cedar-Trees, and Carpenters, and Ma- 
ſons, and they built David a Houſe. 2 Sam. 5. 11. 

Moreover there are Workmeng with thee in abun- 
dance, Hewers and Workers of Stone and Timber, 
and all manner of cunning Men, for every manner 
of Work : Of the Gold, the Silver, and the Braſs, 
and the Iron, there is no number. 1 Chron. 22. 
15, 16. 

7 built alſs the Houſe of the Foreſt of Lebanon, 
the Length thereof was a hundred Cubits, and the 


Vt. BM 


Pillars, with Cedar Beams upon the Pitlars, And 
it was cover d with Cedar above upon the Beams, 
that lay on forty five Pillars, fiſteen in à Row, &c. 
I Kings 7. 2,3, 4 2615121 
See the following Articles, 
II. | 


It is for this purpoſe of improving 
Trades and Handicrafts, that it is not 
permitted to any to make Profeſſion of 
them, unleſs they have ſpent a ſafficient 
time in acquiring the Knowledge and 


Habits neceſſary for practiſing them ; 


at leaſt in Trades which are of ſuch a 
Conſequence as to demand this Regula- 
tion, and in Places where it may be ob- 
ſerved b. 1 

It is for this end that Freedoms in Trades 
© are eſtabliſhed, and Regulations made for Ap- 
© prentices. 3 6 


And for all manner of Work made by the hands 
of Artificers. 1 Chron. 29, 8. 


III. 


1 1 3 1 
Tit. 73. St. 1. 467 
Breadth thereof was, fifty. Cubits, and the Hei bt 
thereof thirty Cubits, upon. four , Rows, of, Cedar 


2, Free- 


doms in 


Ty ades . 


It is for the ſame purpoſe that it is 3. Com- 
permitted to the Maſters of each Trade ne ef 


to form a Body, and to meet together 
for common Affairs, to make Statutes 
and Regulations, which are to be ap- 
proved of by the Ordinances, or by a 
proper Court of Juſtice, and particu- 
larly in what relates to the Policy and 
good Ulſe of every Trade and Handi- 
craft, forthe Improvement of it. And 
it is for the Obſervance of thoſe Rules 
and Orders, that they appoint in the 
ſaid Companies ſome of their own num- 
ber, by the Name of Wardens, Ju- 
rates, or other Names, to inſpect and 
viſit the Work, and to judge if it is 
ſuch as it ought to be, and to ſee that 
all the Rules of the Company be duly 
obſerved c. 

c S Romæ certa ſunt quorum corpus Se- 
natuſconſultis atque conſtitutionibus principalibus 
confirmatum eſt ; veluti piſtorum & quorundam 
aliorum & naviculatiorum qui (&) in provinciis 
ſunt. I. 1. F quod cuj. univ. | 

Sodales ſunt, qui ejuſdem collegii ſunt, quam 
Græci EJateiay vocant. His autem poteſtatèm 
facit lex, pactionem quam velint ſibi ferre, dum 
he quid ex publica lege corrumpant. 4. 4. J. de col- 
leg. & corp. | 

Enimvero ad negotiationem aut quid aliud, 
quidquid hi diſponent, ad invicem firmum fit, niſi 
hoc public leges prohibuerunt. d. J. in f. 


IV. 


rades, 


The Companies of Trades, or other 4. The 
Corporations, have their common Af- Policy of 
fairs, their Rights, their Privileges and % ſe Com: 
Policy for the Obſervance of the Sta-?“ I. 


tutes and Rules made in order to main- 
tain the good Exerciſe of the Trade 
OOO 2 and 
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and Handicraft for the Service of the 
Publick. And they are to be called to 
account by the Officers of Juſtice. for 
what they do contrary to the ſaid Re- 
gulations d. 1 NA. 

| 4 Quibus permiſſum eſt corpus habere collegii, 
ſocietatis ſive cujuſque alterius eorum nomine, pro- 


prium eſt, ad exemplum reipublicz habere res com- 
munes, arcam communem, & actorem ſive ſyndi- 
cum per tamquam in republica quod commu- 
niter agi fierique oporteat, agatur, fiat. J. 1. §. 1. 
. quod cujus un. nom. | 


1 1 
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SECT. IL 


F the Duties of Artificers and 
9 Tandler 


The CONTENTS 


1. The Artificer ought to be ckilful in his Art. 
2. He ought to exerciſe his Trade faithfully. 
3. Cofts and Damages for Works that are 
faulty. | 
4. Monopolies and Combinations of Arti- 


ficers. 


5. Reports made by shilful Artificers in 


Courts of Juſtice. 
6. General Duty of Artificers, to obſerve 


the Regulations preſcribed them. 
| 1 
HE firſt Duty of every one in 


I. 47 f 
Artificer the Trade he 2 is not to 
ought to be be ignorant of the Rules of it, that he 


Skilful in may not cheat the Publick a. 


his Ar T. 
a See Sect. 1. Art 2. 
Imperitia culpæ adnumeratur. 
reg. jur. f 
Quod per imperitiam commiſit imputari ei debet. 
Prætextu humanæ fragilitatis delictum decipientis in 
periculo homines innoxium eſſe non debet. J. 6. 


5. 7. V de off. pref. 


Moreover there are Workmen with thee in abun- 
dance, Hewers and Workers of Stone and Timber, 
and all manner of cunning Men, for every man- 
ner of Work : Of the Gold, the Silver and the 
Braſs, and the Iron there is no number. 1 Chron, 


22. 15, 16. 
Send me now therefore a Man cunning to work 


in Gold, and in Silver, and in Braſs, &C. 
2 Chron. 2. 7. 
II. 


It is neceſſary to join to the Know- 
ought to ledge of the Rules of an Art, Fidelity 
exerciſe in the Work, to make it ſuch as it ought 
his Trate to be for the Uſe it is deſigned for, and 
according to the Regulations that have 
been made for Works of that kind . 


b Poterit ex locato cum eo agi, qui vitioſum 
Opus fecerit. 51. 5. 1. he locate. 


I. 132, . de 


2. He 


The PUBLICK)LAW, & Boox I. 


III. 


If the Work is not ſuch as it ought to 3. Ce, 


be according to the Re; io and Da- 
g Regulations, or — 9 2 


„ 


e the Bargain made about Works that 


it, the Workman is bound either to 47 faulty, 
take it back, or to abate in the Price, 
if the Perſon who beſpoke, it is willing 
to take it as it is. And if the Work 
was ſuch that the Faults of it had Con- 
ſequences which occaſioned ſome Da- 
mage, the Workman or Undertaker of 
the Work would be liable for it. Thus, 
an Architect or a Maſon is anſwerable 
for the Damages done by a Wall that 
has no good Foundation, or that is ill 
built, or Which may have proceeded 
from other Faults in Maſonry which he 
had undertaken c. 


c Celſus imperitiam culpæ adnumerandam, libro 
octavo digeſtorum, ſcripſit. Si quis vitulos paſcen- 
dos, vel farciendum quid, poliendumye conduxit, 
culpam eum præſtare debere: & quod imperitia 

vit, culpam eſſe. Quippe ut artifex conduxit. 

9. §. 5. F locat. 

Tenebitur in id quod intereſt, nec ignorantia 


ejus erit excuſata. I. 19. S. 1. F. eod. 
All the Maſters of the ſaid Company ſhall 


© be bound and anſwerable for all Miſcarriages, 
© Faults and Abuſes which ſhall be found in Works 
© marked with their Punchion or Mark. Ordinance 


© of Henry II. 1555. Art. 6. = 
© Altho this Ordinance relates only to a certain 


Profeſſion, yet it may be applied here. 


IV. 


As there are Monopolies of Mer- 4. Mono 
chandize, ſo there are alſo Monopolies fol and 
in Undertakings of Mechanick Works, 6% Cina. 
if the Undertakers to whom applica- {ve 7 

b rtificers, 


tion is made, combine together to in- 


fiſt all of them on a certain Price, and 


engage not to do it af a cheaper rate ; 
and this kind of Monopoly is not leſs 
prohibited than that of Merchandize. 
And the Laws forbid and puniſh with 
greater Reaſon ' the Combinations of 


Undertakers who agree among them- 
ſelves, that none of them ſhall under- 
take either to begin or to continue a 
Work which another of them had be- 
gun, or undertaken to do 4. 


4 Nullus id proficere prohibeatur, quod ab al- 
tero cœptum opus fuerit ; quod præſumi cognovi- 
mus a quibuſdam artificibus vel redemptoribus, 
nec iis quæ ipſi cœperint, finem imponentibus, 
nec alios id proficere ſinentibus, atque inde dam- 
num intolerabile inferentibus iis, qui domos ſuas 
fabricari cupiunt. Qui itaque hoc ſolo recuſat opus 
perficere, quod ab alio antea inchoatum fir, is 
eandem pœnam excipiat quam is excepit qui opus 
reliquit. J. 12, 5. 8. C. de opere publ. 

Jubemus —ne quis illicitis habitis conventioni- 
bus conjuret, aut paciſcatur, ut ſpecies diverſorum 
corporum negotiationis, non minoris quam inter ſe 
ſtatuerint, venundentur. Ægdificiorum | e 

tifices 


Of Husbandry, &c. Tit. 14. Sect. 1. 


tifices vel ergolabi, aliorumque diverſorum operum 
eſſores & balneatores penitus arceantur pacta inter 

e componere, ut ne quis quod alteri commiſſum ſir 
opus impleat, aut injunRam alteri ſollicitudinem alter 
intercipiat, data licentia unicuique ab altero in- 
choatum & derelictum opus per alterum ſine aliquo 
timore diſpendii 1 * omniaque hujuſmodi fa · 
cinora denuntiandi ſine ulla formidine, & ſine ju- 
diciariis ſumptibus. Si quis autem monopolium 
auſus fuerit exercere, bonis propriis expoliatus, per- 

N uitate damnetur exilii: cæterarum præterea pro- 
ſſionum primates ſi in poſterum, aut 1 * taxan- 
dis rerum pretiis, aut ſuper quibuſlibet illicitis pla- 
citis auſi fuerint convenientes hujuſmodi ſeſe pactis 
conſtringere, quadraginta librarum auri ſolutione 

celli ä I. un. C. de monopol. 

It is likewiſe a Conſequence of this Rule, that 
© it is prohibited to Workmen to leave a Work 
© they have begun. 

Provideat magnificentia tua, ne quis redempto- 
rum, aut fabrorum, aut artificum opus a ſe in- 
choatum relinquat imperfectum; ſed ut accepta 
mercede opus quod incepit, perficere cogatur ; vel 
omne damnum quod inde zdificare volens accepe - 
rit, & quidquid omnino diſpendii ſenſit ex eo quod 
opus perfectum non fuerit, ſarciat. J. 12, §. 8. C. 
de ed. priv. 

V. 


. Reports Seeing it often happens that there is 
made by occaſion, either in a Court of Juſtice 
_ between Parties who are at Law toge- 
Courts of ther, or extrajudicially by the mutual 
Juſtice, Conſent of Parties, to have Works 
viewed and examined in order to know 
whether they be of the Quality they 
ought to be of, or to make an Eſtima- 
tion of them, or to regulate the Coſts 
and Damages occaſioned by fault 
Works; and that in order to have theſe 
ſorts of Views and Eſtimations, one 1s 
obliged to call in Artificers and Handi- 
craftſmen, that they may faithfully re- 
port what is within their Knowledge; 
it is a Duty incumbent on them to 
make theſe Reports exactly according 
ro Truth and Juſtice. For in this 
Function they hold the Place of Judges, 
and when theſe Reports are made ju- 
dicially, they are alſo obliged to ſwear 
they will make them according to their 
Conſcience e. 
e Fides bona exigit ut arbitrium tale præſtetur 
quale viro bono convenit. J. 24. F. locat. 


Stari debet ſententiz arbitri, quam de re dixerit. 
J. 27. §. 2+ de recep. qui arb. recep. 5 


VI. 


d. General We may ſet down as a general Duty 
uy of of Artificers and Handicraftſmen, and 


Artthe 1 g 5 
—_ which comprehends the Detail of their 


the regu. principal Duties, as to what concerns 
(ation; pre. their Profeſſion, that of obſerving the 


2 Statutes and Regulations of the Art 


they exerciſe ; and the Policy eſtabliſh- 
ed by the Ordinances for the Quality 
and Price of their Works, for their 
Wages, and for the whole Detail of 


every thing relating to their Profeſ- 
ſſion J. 1 


See the foregoing Section. 
$$$00c5000000005054.4 94 + 
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Of Husbandry, and the Care 
of Catt e [ 4 


PF all the Arts and Labours of 
4. Men, the firſt in order of Time, 

and in the order of Nature, was 
that of Husbandry ; arid it was alſo the 
firſt which God commanded of Man, 
even while he was in the State of Inno- 
cence a: And after his Fall the Ne- 
ceſſity of Food and Raiment made the 
Care of Cattle neceſſary, they yielding 
to Man divers Aſſiſtances for theſe two 
Wants. And Cattle are likewiſe in 
many reſpects ſerviceable for Huſ- 
bandry. . 

It was theſe two Labours which the 
two firſt Children of the firſt Man 
ſhared between them b, and which for 
many Ages were the Occupation of 
the Men of the firſt Rank c; as they 
are at this day the Occupation of the 
greateſt part of Mankind: So that 
there is not only no one Profeſſion that 


2 


employs ſo many Perſons as Husbandry 


and the Care of Cattel, but the num- 
ber of the Perſons employ'd therein, 


4 And the Lord God took the Man and put him 
into the Garden of Eden, to dreſs it, and to keep 
it. Gen. 2. 15. 

I am no Prophet, I am an Husbandman; for 
Man taught me to keep Cattel from my Youth. 
Zech. 13. 5. 

The Earth is ſatisfy d with the Fruits of thy 
Works : He cauſeth the Graſs to grow for the 
Cattel, and Herb for the Service of Man, Pſal. 
104. 13, 14. ; 

See the Treatiſe of Laws, chap, 2. num. 2. 

Summæ prudentiæ & authoritatis apud Græcos 
Plato, cum inſtitueret, quemadmodum civitas bene 
beate habitari poſſit, in primis iſtos negotiatores ne- 
ceſſarios duxit. 1,2. F. de nund. | 

b And Abel was a Keeper of Sheep, but Cain 
10 a Tiller of the Ground. Gen, 4. 2. 

c And Noah began to be an Husbandman. 
Gen, 9. 20. | 

And Pharoah ſaid unto his Brethren, what is 
your Occupation * And they ſaid unto Pharaoh, 
Thy Servants are Shepherds, both we and alſo our 
Fathers, They ſaid moreover unto Pharaoh, for to 
ſojourn in the Land are we come; for thy Servants 
have no Paſture for their Flocks, Gen. 47. 3, 4. 

Alſo he built Towers in the Deſart, and digged 
many Wells, for he had much Cattel, both in the 
low Country and in the Plains; Husbandmen alſo 
and Vine-Dreſſers in the Mountains, and in Car- 
mel; for he loved Husbandry. 2 Chron. 26. 10. 

ſurpaſſes 
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3 1 . 
farpatits that of all the other Profeſ- 
ſions put together. fe 6g 

It is not neceſſary to explain what is 

the Neceſſity and Uſefulneſs of Husban- 
dry and of the Care of Cattel, ſeeing it 
is the ſame as that of Life and of Cloth- 
ing. We all only make one bare Re- 
flection on the Difference between theſe 
two Profeſſions and all the others, and 
which ſeems to have been the Cauſe of 
the two ſingular Advantages God has 
thought fit to annex both to the one 
and the other: The firſt, of which is, 
that they are of all Profeſſions the moſt 
neceſſary, the moſt natural, and of the 
moſt univerſat Uſe for ankind;; and 
the other, which is a Conſequence of 
the firſt, that they are more removed 
from, and leſs expoſed to the Occaſions 
which excite the moſt dangerous Paſ- 
ſions, and diſturb moſt the inward 
Peace and Tranquillity of the Mind. 
So that if thoſe who are employ'd in 
theſe Vocations, had the good fortune 
to be well inſtructed in the Principles 
of Religion, that they might join the 
Spirit thereof to thoſe Advantages, 
they would eſteem their Condition as 
one of the happieſt, whereas the grea- 
teſt part of them look upon it as the 
hardeſt. 2 e | 
There is this in common to all the 
Employments which take up the time 
and Thoughts of Men, and compoſe 
the Order of their Society; that they 
all tend to a publick Good upon this 
Principle, of the Order and Providence 
of God, who to unite Men together, 
renders neceſſary to all of them the ſe- 
veral Labours, which he divides to e- 
very one for their own private Uſe as 
well as that of others. But of all theſe 
Labours, there is none of which the 
Uſe is of ſo large an Extent as that of 
Husbandry, and of the Care of Cattle, 
and which could be leſs ſpared. Thus, 
there is no other Labour which is of 
ſo great Conſequence to the Publick, 
or ſerves to ſo neceſſary Uſes, ſeeing 
there is no Perſon alive who is able to 
ſubſiſt without the help of theſe two 
Profeſſions : So that for this reaſon they 
areas it were a primary Foundation or 
Element of the Life of Man. 

Seeing we are not to explain in this 
Book all the particular Rules which re- 
late to the Exerciſe of Husbandry and 
the Care of Cattle, no more than the 


Rules of the other Trades and Handi- 


crafts, and that we conſider here in 
every one of them only the Relation it 
has to the Publick, and in general its 


Uſe in the Society; we-ſhalt' only ex- 


plain in this Title to ſorts of Rules 


concerning this Matter: One, of thoſe 
whieh regard this Uſe and this Relation 
to the publick Order, and that ſhall bo 
the Subject of the firſt Section; and the 
ſecond ſhall be concerning t he Duties of 
theſe two Profeſſions with reſpect to 
that Order. ; Alive 0 


S0. i 


Of the Vſe of Husbindry, and of the 
Care of Cattle, with reſpect to the 
publick Order. f Fain 


| HE Reader may conſult in rela- 
tion to the Matter treated of in 

— the 1ſt Section of the 7th 
itle. 


The CONTENTS. 


1. Definition of Husbandry. 

2. Wherein the Care of Cattel conſiſts» 
3. Neceſſity of theſe two Profeſſions. 
4+ Good Uſe of Husbaudry. | 

5. Gond Uſe of the Care of Cattle. 


I. 


| By Husbandry is meant the Art of 1. D. 
tiling the Ground in order to draw 2 
from it the ſeveral ſorts of things which % r. 
it may produce, and efpecially that 
which may ſerve for the Nouriſhment 
of Man, ſuch as Corn, Fruits, and o- 
ther kinds; or for his Clothing, ſuch 
as Hemp, Flax, Cotton, and all other 
things a. 

© a There is an infinite number of things which 
© the Earth produces without Tillage, ſuch as many 
© Plants, many Trees, Minerals, and other things; 
© butit is only by Tillage that we draw from it the 
things moſt neceſſary for Life, 


II. 

By the Care of Cattle is underſtood 2. Me. 
here the looking after thoſe ſorts of in ce 
Animals which ſerve for the Tillage 7 ©" 
and Manure of the Ground, and like- n. 
wiſe for the Food and Raiment of 
Man; ſuch as Oxen, Sheep, Horſes, 
and others, which ſerve differently, 
ſome of them for all theſe Uſes, and 


others only for a part of them 5. 
© No body is ignorant of the different Uſes 
© of theſe ſeveral forts of Animals, 
- III. | 3. Neceſſ- 
Husbandry and the Care of Cattel ;, Y e 


are Labours which of their on na- zo Pre. 
ture fe 1075s 


5. Ge 
Uſe of 


/ Husbandry, Sc. Tit. 14. Sect. 2. 


ture have a relation to the Publick ; 
for the Labour of every one of thoſe 
who employ themſelves about either the 
one or the other, is not confined to 
their own particular Uſe, but the La- 
bour of one [Perſon alone ſerves for 
many, and both the one and the other 
Profeſſion are eſſential to the Life of 
Man. Thus theſe two Profeſſions are 
of the greateſt Neceſſity and Uſefulneſs 
in the Society of Mankind c. 


e The firſt and great Neceſſity is that of Food 
and Raiment. 
IV. 


For the good Uſ e of Husbandry, it is 


i if Hoſe of importance to the general Good of a 


Kingdom, as wellas for the Intereſt of 
the particular Proprietors of Lands, that 
they cultivate therein what the Land is 
capable of producing that is moſt neceſ- 
ſary and moſt uſeful, whether it be things 
conſumed for Nouriſhment and Cloth- 
ing, or others of which one may make 
2 more profitable Commerce, whether 
it be within the Kingdom it ſelf, or 
with Strangers: and it is the Buſineſs 
of the Government to take care thereof, 
and to give the proper Directions there- 
in, as there is occaſion d. ä 


4 See Tit, 7. Sec 1. Art. 2, 3. 
een: 
It is the ſame thing with reſpect to 


i of the the Care of Cattel, which ought to be 
Care of ſuited to the Nature of the Country, 


to breed in it fuch Cattel as may belt 
ſacceed in that Climate and Soil, and 
from which may be drawn the greateſt 
Profit E. . 

e Altho the greateſt part of the Animals men- 
c 5 in this Title are brought up almoſt every 


© where, yet there are ſome of them which ſucceed 
© better in ſome Countries than in others. 


Ser. 


Of the Duties of thoſe who are em- 
ployed in Husbanary, and looking 
after Cattel. 


The CONTENTS. 


1. A Duty to cultivate the Lands. 

2. A Duty to uſe the ſeveral Cultures in 
their proper Seaſons. 

3. The Duty of caring for the Cattel. 


I. 
HOSE who exerciſe Husbandry 


only for their own Uſe in their own 
proper Lands, are nevertheleſs obliged, 
in regard to the Publick, to cultivate 
them ; not only for this general Reaſon, 
that it is the Intereſt of the Publick 
that every one ſhould make a good uſe 
of that which belongs to him a; butalſo 
in conſideration of the Conſequence of 
Husbandry, and of the Ncceſſity of 
drawing from the Earth Subſiſtence 
for the Life of Man. Thus the Go- 
vernment might oblige the Proprietors 
of Lands to cultivate them, and in caſe 
of their Negle& appoint others to take 
that Care, both in conſideration of 
gathering from them the Fruits which 
they may produce, and likewiſe that 
they may be able to contribute their 
Share towards the publick Taxes b. 


«._aExpedit enim Reipublice ne ſua re quis male 


utatur. $.2, inſt, de his qui ſui vel al. jur. ſunt. 

It was one of the Functions of the Cenſor at 
© Rome, to take notice of, and to puniſh thoſe who 
neglected to cultivate their Lands, 

Qui agros domino ceſſante deſertos vel longe 
poſitos vel finitimos ad privatum pariter publicum- 
que compendium excolere feſtinat, voluntati ſux 
noſtrum noverit adeſſe reſponſum ; ita tamen, ut 
ſi vacanti ac deſtituto ſolo novus cultot inſederit, 
ac vetus dominus intra biennium eadem ad ſuum 
jus voluerit reyocare, reſtitutis primiius quæ ex- 
penſa conſtiterit, facultatem loci proprii conſequa- 
tur. Nam fi biennii fnerit tempus emenſum, om- 
nis poſſeſſionis & dominii carebit jure qui ſiluit. 
I. 8. c. de om. agr. deſerto. 

Si quis authoritate noſtri numinis de fundis pa- 
trimonialibus ſteriles ſub certi canonis pollicitatione 
ſuſceperit, firmiter eum volumus poſlidere : ſub ejuſ- 
dem tamen canonis ſolutione, quem noſtræ majeſ- 
tatis authoritas per annos ſingulos ſolvendum eſſe 
præſcripſit: nullamque eos 2 ſive ad- 
jectionem, aut innovationem in poſterum ſuſtinere: 
quoniam nimis abſurdum eſt eos qui nobis hortan- 
tibus fundos 1 . atque egenos magno labore 
(impenſo) aut exhauſto patrimonio vix = melio- 
rare potuerunt, utpote deceptos, inopinatum onus 
ſulcipere: illudque velut quadam circumventione 
depoſci, quod fi ſe daturos præſciſſent. fundos mi- 
nime ſuſcipere aut etiam colere paterentur. I. 16. cod. 
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1. A Du- 
ty to cult i- 
vate the 
Lands. 


See the Texts cited in the Preamble of Tit. 9+ 


Sect. 2. 


II. 


Thoſe who undertake for others to 
cultivate their Eſtates, whether it be 
for Money, or for a Portion of the 


wards the Publick, an Engagement to 
the Owners of the Lands; the Duties 
whereof oblige them to do every thing 
neceſſary for tilling, ſowing, and reap- 


ing in the proper Seaſons, obſerving 


the ſeveral Culrures according to the 
Quality 


ty to uſe 
the ſeveral! 


l 5 nie Cultures in 
Fruits, or upon other Conditions, do gheir pro- 


contract, beſides their Obligation to- perSea/on 5+ 
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Quality of the Lands, every one of 
them in their proper time, and accord- 
ing to Uſage and Cuſtom c. | 

c Conductor omnia ſecundum legem conductio- 
nis facere debet, & ante omnia colonus curare debet, 
ut opera ruſtica ſuo quoque tempore faciat: ne in- 
tempeſtiva cultura deteriorem fundum faceret, J. 25. 
5. 3. I locat. 

Divi fratres reſcripſerunt, in venditionibus fiſca- 
libus fidem & diligentiam a procuratore exigendam 
—— ſicut enim diligenti cura pretia prædiorum am- 
pliantur ; ita, fi 1 habita ſirit, minui ea 
neceſſe. 1, 3. 5. 5. . de jure fiſc. 


III. 
2. Duty The Duties of thoſe who have the 


for Cartel. cut to Paſture, in watching them, and 
taking care that they be not ſtolen, nor 
go altray, that they do no damage, nor 
receive any, and in taking all the other 
care of them as is neceſſary or uſual d. 
d See in the Civil Law in its natural Order, the 
2d Section of Damages occaſioned by Faults which 
do not amount to a Crime, nor to an Offence, 


217 RY PP RO oO OT OPave 
T1IT. XV. 
Of Communities in General. 


1. AVIN G explained the Diſ- 


tinctions of the different Orders 

of Perſons, we proceed now 
to the Conſideration of Communities, 
which are Bodies compoſed of many 
Perſons for a publick Good, and which 
are conſidered in a State as — the 
Place of Perſons a ; both becauſe fof 
their Functions which are proper to the 
whole Body which is formed by the 
Community, as alſo becauſe thoſe Bo- 
dies of Men have their Goods, their 


| - 
1 : . . . 
* Affairs, their Rights, Burdens, and 
„ Privileges in the ſame manner as par- 
* ticular Perſons. Thus Corporations of 


Towns, the Bodies of Univerſities, 


Aſſemblies of many Perſons linked to- 


4 See Set, 2. Art. 2. of this Title, 
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of carmg Care of Cattel conſiſt in leading them 


Chapters, Monaſteries, and others, are 


The PU BLICK LAW, Sr. Bock 


— for certain Functions directed to 
ome publick Good. 1 26? 
The Uſe of theſe ſeveral ſorts of 
Communities and Corporations was 
natural in the Society of Mankind, and 
has had the ſame Origin and Foun- 
dations as the Union of many Families, 
and of many Nations under one and 
the ſame Government of Monarchy, or 
of a Commonwealth. For as it is the 
Multitude of the Wants of Men, and 
the Neceflity every one has of the 
Aſſiſtance of many others, that has 
been the occaſion of forming Mo- 
narchies and Commonwealths, as has 
been explained in its Place i; ſo the 
ſame Neceſſities and Wants have made 
it neceſſary to have ſtill more cloſe and 
particular Conjunctions of many Per- 
ſons together, which might form Com- 
panies and Corporations deſtined to dif- 
ferent Uſes for the Publick Good. | 
Secing there can be no Companies 
nor Corporations without the Permiſ- 
ſion of the Prince, as has been ex- 
plained in its Placec, and that they all 
tend to ſome publick Good, which 
makes them in ſome meaſure depend 
on the Temporal Government ; theſe 
two Conſiderations are the reaſon why 
Eccleſiaſtical Bodies are comprehended 
under the Name of Communities, which 
are treated of in general under this 
Title: where we purpoſe to explain 
the Nature and Ur. of Communities, 
and their different Kinds, which ſhall 
be the ſubject Matter of the firſt Sec- 
tion; and we ſhall explain in the ſe- 
cond the Rules which relate to the 
Order and Policy of the ſaid Commu- 

nities. | 
. Theſe two Sections ſhall contain the 


1. Defin 
gion of 
Comwnn 
mes, 


Rules common to all ſorts of Commu- 


nities and Corporations; and becauſe 
there are ſome of them which have Rules 
peculiar to them which it is neceſſary 
to diſtinguiſh, we ſhall explain what 
relates to theſe ſorts of Communities 
in the enſuing Titles. 


þ See Tit. 1. Sect. 2, Art. 2. 
e See Tit. 2. Sect, 2. Arts 14. 


2. Three 
forts of 


Cem my ni · 
tes, 


SECT. 


SECT. 1 
Of the Nature and Uſe of Communi- 
ties, and of their Minds. 


1. Definition of Communities. 

2. Three ſorts of Communities. 

3. Uſe of Communities. 

4. Communities are a part of the Body of 
the State 3 and this Body is not of the 
number of Communities. 

5. The Clergy ought not to be put in the num. 
ber of Communities. 

6. Three ſorts of Eccleſiaſtical Communi- 
ties. 

7. All theſe Communities have a relation to 
the Temporal Government. 

8. Corporations of Towns, and other places. 

9. Courts of Fuſtice. 

10. Societies of Advocates. 

11. Societies of Proffors, Regiſters and o- 
thers. 

12. Other ſorts of Companies or Corpora- 
tions. Pi 


J. 

Ommunities are Aſſemblies of ma- 

ny Perſons united into one Body, 
which is formed with the leave of the 
Prince, diſtinguiſhed from the other 
Perſons who compoſe a State, and eſta- 
bliſhed for the common good of thoſe 
who are Members of the ſaid Body, 
and which hath alſo a view to the pub- 
lick Good of the whole Kingdom. 
Which 1s the Reaſon why Communi- 
ties are perpetual, and which diſtin- 
guiſhes them from the Companies or So- 
cieties treated of, under the Title of 
Partnerſhip, in the Civil Law in its Natu- 
ral Order: for thoſe Partnerſhips are 
formed only for particular Intereſts, 
without any neceſſity of having the 
Prince's leave, and only for a certain 
time, or at moſt during the Life of the 
Co- partners a. 


a Coy Romæ certa ſunt quorum corpus Se- 
natuſconſultis atque conſtitutionibus principalibus 
confirmatum eſt, J. 1. f. quod cujuſqu. univ. nom. 


II. 


Theſe Communities are of three ſorts. 
The firſt is of thoſe which regard chiefly 
Religion; ſuch as the Chapters of Ca- 
thedral and Collegiate Churches, Mona- 
ſteries and others b. The ſecond is of 
thoſe which relate to the Temporal Go- 

b V. tot. Tit. C. de ſacroſ. Eccief, 
V O Lo IT. 


Of Communities, &'c. Tit) 15. Sect. 1. 


vernment, as the Corporationsof Towns, * 
the Companies of Tradeſmen, and o- 
thers c. And the third is of thoſe which 
concern both Religion and the Tempo- 
ral Government; as the Univerſities, 
which are compoſed of Profeſſors of Di- 
vinity, and of Profeflors of human Sci- 
ences d. 

c V. tot. Tit, F. ad icid. Tits C. tor. 
& ſeq. de . N N a 

4 See hereafter the Title of Univerſities. 

See upon this Article, the laſt Article of the 24 
Section of Perſons in the Civil Law in its N,“ 
Order. 

III. 


The uſe of Communities is to pro- 2. © 
vide, by the Aſſembly and Aſſiſtance of 8. 
many Perſons, for ſome good that is uſe- 1 
ful to the Publick. Thus, in the caſe” 
of Eccleſiaſtical Societies, Chapters are 
eſtabliſhed, not only for the common 
good of the Canons and Prebends, but 
alſo for the uſe of the Publick, which 
has an Intereſt in the Offices of the 
Church. Thus likewiſe for Communi- 
ties which relate to Temporal Affairs, 
the Corporations of Towns are eſta» 
bliſhed, not only for the common good 
of the Inhabitants of the Towns, but 
alſo for the, publick Good of the King- 
dom, which is obtained many ways 
from that of the Towns, as will be ſeen 
in the following Title. Thus again 
for the Univerſities, which have a mix- 
ture both of Spiritual and Temporal 
Concerns, they are uſeful both for the 
good of the Church, and for the good 
of the State, as will appear in the Ti- 
tle of Univerſities e. | 


e See the following Titles. 


IV. 


Since Communities are compoſed of 4. Cem. 
Perſons of the ſame Order, or of diffe- Hunities 
rent Orders, yet ſo as that no one of 

| of the Body 

them comprehends Perſons of all Or- f 70. 
ders; we ought not to place in the State, and 
number of Communities and Corpora- is Body 
tions, the Body of the State, which , “ 

| the num- 
comprehends all the Orders, and takes ber of Com- 
in every thing which regards the publick municics. 
Good, whether in the Condudt of par- 
ticular Perſons, or in that of Communi- 
ties, whereas theſe have all of them 
their bounds in ſome kind of particular 
Good f. Te | \ 211 

© All the Communities here treated of are 
© Members of the Body of the State, which conſiſt 
© of particular Conjunctions of certain ſorts of Per- 
© ſons, 5 

V. 


Altho we may look upon the different 5: 75. 


Ciergy 
Orders of Perſons who compoſe the ee was 
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474. g The PUB LE CK LAW, Sc. Boo KL 


in the Body of a State, to be as it were cer- 
number of tain Bodies diſtinguiſhed among them- 
Communt ſeſyes, and that ſome of the ſaid Or- 


Tk ders have Affairs belonging to them in 
common, as the Clergy; yet it is not 


proper to place them in the number of 
Communities: for by the word Com- 


munity is underſtood only certain Bo- 


dies of Perſons united together for con- 
tinual uſes, for which they have 4 
right to meet whenever they ſee 
good. Thus Chapters, Corporations 
of Towns, Companies of Merchants, 
and thoſe of Tradeſmen, meet together 
for their Affairs whenever they pleaſe. 
But the Body of the Clergy does not 
aſſemble in the ſame manner without 
the leave of the Prince, neither do all 
the Officers of Juſtice belonging to the 
ſeveral Courts meet together, altho they 
be all of one and the ſame Order ; but 
each Court of Juſtice makes a Body 
apart g. | 

g See the following Articles. 


VI. 


6. Three The Eccleſiaſtical Communities are 
ſorts of Ec- of three ſorts. The firſt conſiſts of thoſe 
ee who are called the ſecular Clergy, be- 
ties. cauſe they are compoſed of Eccleſiaſ- 
ticks who live in the World among the 
reſt of Mankind, every one. on his own 
Patrimony or Income : and this Kind 
comprehends the Chapters of the Cathe- 
dral and Collegiate Churches, the Ca- 
nons of which do not belong to any 
particular Order of Monks. The ſe- 
cond is of the regular Communities, 
which are compoſed of Monks who 
make Profeſſion by Vows to ſpend their 
days in common together under the 
direction of Superiors, and according to 
a Rule preſcribed by their Founder, and 
approved by the Church. The third 


is that of Communities of Eccleſiaſticks, 


who without taking upon them any 
Vows live in common together in order 
to ſerve the Church in their reſpective 
Functions under the Authority of Bi- 
ſhops, ſuch as are ſome Congregations, 
and Seminaries for the Inſtruction of 
thoſe who are to be promoted to Holy 
Orders, and of thoſe who are to be im- 
ployed in Miſſions, and other Vocati- 
ons h. 

h © All the Eccleſiaſtical Coummunities may be 
© reduced to theſe three kinds. | 
"Joy Engla##, ſince our Reformation from po- 

and the Diſſolution of Monaſteries, our Eccle- 


per 
Ractical Communities are reduced to the firſt fort 
mentioned in this Article. } 


VII. 


Altho all theſe Torts of Eccleſiaſtical , 4, 
Communities be chiefly intended for the % c.,, 
fervice of Spiritual Affairs, yet they have 7; 


alſo a relation to the Temporal Govern- 


ment, and are ſubject to many of the 
Rules thereof in ſeveral reſpects; and ra! 6s. 
therefore the diſtin&ion of theſe Com- **r%:::, 


munities is a part of the Publick Law ;. 
i See the following Section. ; 


VIII. 


In the order of the Communities 8, c, 
which relate only to the Temporal Go- e 


vernment, and of which the uſe is per- 
petual, the firſt with reſpect to the pub- 
lick Order, and in conſideration of the 
Multitude, are thoſe which are com 
ſed of the Inhabitants of a Town, or of 
another place, for the Affairs which 
are common to them ; and theſe ſorts of 
Communities ſhall be the ſubject of the 
following Title, which ſee. 


IX. 


We may place in the number of Com- 9. C 


panies and Communities of Lay-perſons, 
and that in the firſt Rank, becauſe of 
their Dignity, the Judges of the ſu- 
preme Courts of Juſtice and others ; 
for the ſaid Courts have. every one of 
them their Chiefs, and Members who 
compoſe them, and who are united and 
linked together, not only by their Func- 
tions to render Juſtice together, but al- 
ſo by their common Intereſts, which 
reſpe& their Dignity, their Juriſdiction, 
their Rights, Privileges, Salaries, and 
other Affairs; ſuch as to regulate among 
them the Diſcipline and Decorum ne- 
ceſſary for maintaining their Dignities 
and Functions, the Times of their ſit- 
ting, and all other things of the like 
Nature; and in 2 word to ſettle eve- 
ry thing which may concern the Inte- 
reſt and good order of Juſtice, the Ad- 
miniſtration of which is committed to 
them m. 

m * The Judges of every Court of Juſtice make 
© a Body, in which they are united by the double 
tie of their Functions to render Juſtice together, 


© and of the Intereſts which are common to them 
* in reſpe& of their Offices. 


X. 


As the Judges of the Courts of Juſ- 10. of? 
d ries of 46 


tice have their common Affairs, an 
common Intereſts, which unite them 
together in Society; ſo the Advo- 
cates who exerciſe their Profeſſion be- 
fore the ſame Judges, have alſo their 

Society 


11. Soc 
ties of 
Proctor. 
Reg iſter, 
and ot he 


12. Ot he. 
ts of 
Companie 
or Corpo. 
Mattong, 


— 


Of Communities, Sc. Tit. 15; Se. 2. 


Society for the Aﬀairs which concern 
them in common 7x. 


n Petitionem virorum diſertiſſimorum Adyocato- 
rum Alexandrinz ſplendidiſſimæ civitatis, quam de 
fori ſui matricula & fiſci patrono obtulerunt, me- 
rito admittentes, hac ſanctione decernimus quin- 
quaginta ſtatutos haberi; eorumque nomina pro 
tempore matriculæ conficiendæ inſeribi: & eos Ad- 
vocationis officium in judicio tam viri ſpeftabilis 
Præfecti auguſtalis, quam viri ſpectabilis Ducis 
Ægyptiaci limitis petentibus adhibere ; cæteros vero 


ultra memoratum numerum conſtitutos, apud alios 


judices ejuſdem Alexandrinæ civitatis perorare: fili- 
is ſcilicet ſtatutorum in loco deficientium ſupernu- 
meratis anteponendis. Egredientem autem poſt bien- 
nium fiſci patronum, contemplatione laborum, ex 
conſularis moderatoris provinciæ dignitate decorari: 
licentia facultateque ei non deneganda, cum uſus 
exegerit. Tam pro ſe quam pro filiis, parentibus, 
& uxoribus, nec non etiam perſonis ex tranſyerſo 
latere uſque ad quartum gradum conſtitutis, patro- 
cinium ſuum adhibere. Quando autem fiſci patro- 
num mori contigerit, gradu eum ſequentem ſine ulla 
dilatione in locum ejus ſubrogari ; hæredibus de- 
ſuncti nihil exinde ſibi commodi acquiri poſſe ſpera- 
turus, cunctis privilegiis quæ hactenus habuiſſe noſ- 
cuntur, nec non his, quæ ſuggeſtio tuæ magnitudinis 
continent, etiam in — intactis inviolatiſque 
ſervandis ; quatenus hujuſmodi delato eis liberali- 
tate noſtræ ſerenitatis honore poſſint in otio & tran- 
quillitate reliquum vitæ ſuæ tempus peragere, nulla 
eis invitis ingerenda ſollicitudine. 1, 13. C. de advo- 
cat. diver. judicior. | ? 

Jubemus, advocationem fori tui culminis centum 
quinquaginta (ſicut antea conſtitutum fuerat) advo- 
catis concludi: eundemque numerum, quoties vel 
profeſſionis fine, vel morte, vel quocumque fuerit 
caſu imminutus, electione magnificæ tuæ ſedis im- 
pleri: ita ut in præſenti quidem, & hinc uſque ad 
biennium adimpletionem ſupra definiti numeri ſub- 
rogandi, ſine ulla cohortalis aut cujuſlibet deterioris 
conditionis quæſtione ſuccedant: ſalva videlicet ad- 
verſus eos apparitoribus, fi Ju competit, actione: 
quam certum eſt poſtquam fiſci patronatum officio 
impleto exegerint, evaneſcere, Poſt lapſum vero 
biennium foro tuæ magnificz poteſtatis inſeri poſtu- 
lantes, non aliter, niſi ſub geſtorum confectione 


minime eos cohortali conditioni ſubjacere patefac- 


11. Socie· 
ties of 
Proctors, 
Regiſters, 
and others, 


12, Other 
forts of 


Companies 
or C or po- 
rations, 


tum fuerit, admittantur. J. 17. cod. 
V. Tot. %. N 
XI. 


The Proctors, belonging to one and 
the ſame Court of Juſtice, have alſo 
their Societies and Companies : and 
it is the ſame thing with reſpect to the 
other Perſons who exerciſe any Function 
in the Order of the Adminiſtration of 
Juſtice ; ſuchas Regiſters, Publick No- 
taries, and others o. N 


o © Theſe ſeyeral Offices render common to all 


c who exerciſe them, the Affairs whi < telne 19/ 
* their Functions. 18 9 
XII. 


There are likewiſe divers other Com- 


panies and Corporations of ſeveral ſorts 
of Merchants, according to the dif- 
ferences of the Commerce they deal in, 
and according to the differences of 
Trades and Handicrafts. There are 

Vo I. IL PL 


ta, & conſtitutiones colle gium celebrate, J. 3+ . 


alſo divers Bodies of Artificers diſtin« 
guiſhed into ſeveral Companies p. 

þ © Every one of theſe Companies or Corpora: 
© tions haye their particular Statutes, eſtabliſhed or 
approved by the Ordinances. | 


SECT. II. 
Of the Order and Policy of Commis 


nities and C orporations. 


The CONTENTS. 


1. Communities ought to have the leave of 


the Prince. 

2. Communities are in the place of Perſons. 

3. The changes of Perſons do not change 
the Communities. 

4. Two ſorts of Communities. 

5. Communities have their Rights, their 
Goods, and Statutes. | 

6. Communities are compoſed of Perſons of 
certain Orders. 

7. In what ſenſe one can be a Member only 
of one Community. 

8. The Goods and Rights of Communities 
belong not to the particular Perſons who 
compoſe them. 

9. Communities name Syndicks for the ma- 
nagement of their Affairs. 

Io. In what manner Communities delile- 
rate about their common A Fairs. 


I. 


HE firſt Rule of the Order of f. Com: 


munities 


the Policy of Communities and 


ought to 


Corporations, is that they be eſta- ve abe 


bliſhed for a publick Good, and by the leave of h 


Order or Permiſſion of the Prince ; for, Prince, 


as has been mentioned in its proper 
place, all Aſſemblies of many Perfons, 
without the ſaid Order or Permiſſion, 
would be unlawful a. 92 | 


a See Tit, 2. Set, 2. Art. 14, 157 
uibuſdam collegiis, vel corporibus quibus jus 


coeundi lege permiſſum eſt, &c. l. 5. $. 12. fl. de 


jure imm. A l 7 | 
| Sed religionis cauſa-coire non prohibentur, dum 
tamen per hoc non fiat contra ſenatuſconſultum, 
quo illicita Collegia coarcentur. I. 1. §. 2. F. de coll, 
& corp. 1 TE ii 

a Collegia ft qua fuerint illicita,, mandatis, & con- 
ſtitutionibus, & ſenatuſconſultis diſſolvuntur 
In ſumma autem, niſi ex ſenatuſconſulti authori- 


tate, vel Cæſaris, Collegium vel quodcumque tale 


corpus coierit, contra ſenatuſconſultum, & manda: 


a II. "418 


Communities that are lawfully eſta- 


bliſhed, are in the place of Perſons; 


and their Union, © which renders com- 
mon to all who are Members of them, 
their Intereſts; Rights and Privileges, 


PPP 2 makes 


2. Coma 
munities 
are in tht 
place of 
Per ſons: 
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The PUBLECK LAW, &c'Bobxl. 


makes them to be conſidered as one 
ſingle Perſon, And as every. particu- 
lar Perſon exercifes his Rights, mana- 
ges his Affairs, and ſhes in judgment; 
8 it is the ſame with Companies and 
orporations 6. 
5 Perſonz vice fungſtur municipium & decuria. 
J. 22. F. de fidejuſſ. : ab; 
Cum Senatus temporibus Divi Marci permiſerit 
collegũs legare, nulla dubitatio eſt, quod it corpori 
cui licet coire, legatum ſir, debeatur cui autem non 
licet, {i legetur, non valebit, niſi ſingulis legetur. 
Hi enim non quaſi collegium, ſed quaſi certi ho- 
mines, admittentur ad legatum. J. 20. F. de reb. 


lub. 0 
See Sect. 2. Art. 15. of Perſons. 0 
See the Text cited on Art. 6. of this Section. 


8 It 
Communities being eſtabliſhed for a 


Changes ef publick Good, the . Cauſe of which al- 
Perſons do ways ſubſiſts, it is of their Nature to 


not change 


the Com- 
munities. 


laſt always, ſo that the ſaid Bodies ſub- 
ſiſt ſtill the ſame, and are perpetuated 
without receiving any alteration, al- 
tho all the Perſons of which they are 
compoſed ſhould happen to be changedc. 
And if it ſhould happen that there re- 
main one Perſon of a Corporation, he 
would repreſent it whilſt he continued 
ſingle, and would exerciſe the Rights 
thereof, which might ſubſiſt and go to 
him, until others ſhould fill up the va- 
cant places d. Ladd 1 

c In decurionibus vel aliis uni verſitatibus nihil re- 
fert utrum omnes idem nfaneant, an pars maneat, 
vel omnes immutati at. I. 7. §. 2. J. quod cujuſq. 
er 1 oe, 991+ 

Proponebatur, ex his judicibus, qui in eandem 
rem dati eſſent, nonnullos cauſa audita excuſatos 


eſſe, inque eorum locum alios eſſe ſum ptos, & 
quærebatur, ſingulorum judicum mutatio eandem 
rem, an aliud judicidm feciſſet. Reſpondi, non 


modo ſi units, aut altet, ſed etſi omnes judices mu- 
eati eſſent, tamen & rem eahdem & juditium idem 
quod antea fuiſſet, permanere ; neque in hoc ſolum 

enire, ut partibus commutatis eadem res eſſe ex- 
iſtimaretur, led & in multis cæteris rebus: nam & 
legionem eandem haberi, ex qua multi deceſſiſſent, 
quorum in locum alii ſubjecti eſſent: & populum 
eundem hoc tempore pinariy/ qui abhinc dentum 
annis fuiſſent, cum ex illis neino nuno vveret 
itenique navem fi adeo ſerpe refeta eſſet ui nũlla 
tabula eadem permaneret, quæ non nova ſuiſſet, 
nihilominus eandem navem eſſe exiſtimari. Quod 
ſi quis putaret partibus commutatis aliam rem fieti, 
fore ut ex edis rations! invs pi non idem eſſem 
ITY propterea quod, Fr 

hiloſophi dieerent, er quibus particulis minimis 
ebnſiſter eus, ha quoſidle bx noſtro corpore deci. 
derefity lia que extrinſetus in varundem loeum ac- 
cederent ; quapropter, coſus fei eadem ſpecies con- 
ſiſteret, rem quoque eandem eſſe exiſtimari. 1, 76. 
F de judiciis & ubi qu. | 


à Sed fi univerſitas ad unum redit, magis admit- 


6260 * ; 


titur "poſſe eum -convenire} &;Fonyeniri, cum jus 
anne in 127 redſerit, ; er nomen univerſi- 
tatis. J. ** J. qu cu ys | ES 

COM Tf Ef thoſe os har a Society or Commu- 
© nity ſhould chance to die, And it were ſuch a Com. 


T- 

A 2 * 
98 9 

; f 72 * 


E munity as were neceſſarily to be re-eſtabliſhed, 
© the Places would be filled up with Perſons who 
© are duly qualified to be Members thereof, Thus, 
© for example, if all the Canons or Prebendaries 
< of a Chapter ſhould happen to die by a Plague, 
© or in a War, their Places would be filled up by 
© thoſe who have the Collation of the Prebends, 
© and the new Prebendaries. would compoſe the 
« ſame Chapter. 1 | 
en e, Pp 


It is neceſſary to diſlinguiſh among 4. Tu, 
the Communities thoſe Which conſiſt /*r's 
only of Perſons Who have à right to © 


aſſiſt in the Aſſemblies Where their 
Affairs are to be tranſacted; and thoſe 
which, beſides the Perſons called to 
aſſiſt at their Aſſemblies, comprehend 
other Members who have not this right. 
Thus for example, a Chapter compre- 
hends only the Dignitaries, and the 
Canons, or Prebendaries, who com- 
poſe it, and who have all of them a 
right to deliberate upon their common 
Affairs, if the defect of Age, or ſome 
other Cauſe does not exclude them. 
Thus likewiſe the Corporation of a 
Town comprehends all the Inhabitants, 
who are all of them intereſted in the 
common Affairs of the Corporation. 
But it being impoſſtble to aſſemble to- 
gether the whole multitnde to conſult 
about their Affairs, a certain number is 
choſen from-among them, who repreſent 
the whole Body of all the Inhabitants, 
confult and deliberate about the Affairs 
of the Community, and direct what 
they think proper to be done therein, 
as ſhall be explained in the follow ing 
TREE 7! 2054127 n ge hem 

e © This is a Confequence of the different Na- 
© tures of Communities. . 


: 
V. 


It is common to all Societies and g. Com: 
Communities to have their Rights, their nun 
Affairs, their Privileges 5, and to have 0 14 


alſo their Statutes and Regulations, whe- 


2 . their 
ther they have been preſcribed to them (;,,1, an 
by the Prince, or that theythave a right gratures 


to make them themſelves. But in this 
laſt caſe, they can make no Statutes but 
what are conformable to tlie Laws of 


the Kingdom, and to good Manners, 


and ſuch as tend to the good of the 
Community, and to the benefit which 
the Publick ought to reap from it: and 
if it be neceſſary that their Statutes 
ſhould be conffrmed by a Court of Juſ- 
7 Quibus permiſſum eſt corpus habere collegi: 
ſocietatis, five cujuſque -alterius eorum nomine, 
-proprium eſt, ad exemplum reipublicæ habere res 


communes; arcam communem. J. 1. H. 1. fo 9104 


cujuſq. uujuerſ. | 
tice 


7. In 2. 
ſenſe 0N 
can he 
Member 
only of 0 
Commu. 
wy, 


Of Communities, Sc. Tit. 18. Sect. 2. 


tice, they will not have their effect till 
they have been ſo confirmed g. 

g Sodales ſunt, qui ejuſdem collegii ſunt quam 
Græci zu, vocant, his autem poteſtatem facit 
lex pactionem quam velint ſibi ferre, dum ne quid 
ex publica lege corrumpant. J. ult. ff. de colleg. & 
cor por. 

Quidquid his diſponent ad invicem firmum fir, 
nift hoc publicæ leges prohibuerint, d. J. in f. 
VI. 


6, c. Seeing Communities are eſtabliſhed 
muniies for an end that is common to all who 
fed 7 are to be Members thereof, and which 
{ons of cer- regards the good that is to be expect- 
un Or- ed from each reſpective Community; 
aur no Perſon is capable of being a Mem- 
ber of any of them but ſuch to whom 
the ſaid end is alſo common, and who 
are of that Order or Profeſſion which 
diſtinguiſhes the Members of that Com- 
munity from others. Thus in order to 
be a Member of a Community, or of a 
Company of Tradeſmen, one ought to 
be of the Profeſſion of the ſame Com- 
pany ; which Company ought to be 
eſtabliſhed by the permiſſion of the 
3 
b. Neque ſocietas, neque collegium, neque hu- 
juſmodi corpus paſſim omnibus haberi conceditur. 
Nam & legibus & ſenatuſconſultis & principalibus 
conſſitutionibus ea res coercetur. Paucis admodum 
in cauſis conceſſa ſunt hujuſmodi = ugh ut ecce 
vectigalium publicorum ſociis permiſſum eſt corpus 
habere, vel aurifodinarum, vel argenti fodinarum & 
ſal inarum. Item collegia Romz certa ſunt quorum 
corpus ſenatuſconſultis atque conſtitutionibus prin- 
cipalibus confirmatum eſt, veluti piſtorum & quo- 
rumdam aliorum, & naviculariorum qui & in pro- 
vinciis ſunt. J. 1. . quod cujus unzverſ. 
Immunitas tribuitur ſcilicet eis collegiis vel cor- 
codex, in quibus artificii ſui cauſa unuſquiſque aſ- 
mitur, ut fabrorum corpus eſt, & ſi qua eandem 
rationem originis habent: id eſt, idcirco_inſtituta 
ſunt, ut neceſſariam operam publicis utilitatibus ex- 
hiberent. J. 5. §. 12, /. de jure imm. 


VII. 


It is not enough for being of the 
number of thoſe who compoſe a Com- 
munity, to be of the Order or Profeſ- 


7. In what 
ſenſe one 
can be a 
Member 


auh of one ion of the Perſons who compoſe it; 
Commu- 
nity. 


but it is alſo neceſſary that he who has 
a mind to be one of the Members of 
a Community or Corporation, be not 
a Member of another Community which 
may have Rights or Intereſts oppoſite to 
thoſe of the Community into which he 
would enter, or of which the Delibe- 
rations ought to be concealed from o- 
ther. Perſons for good Reaſons. Thus 
he who ſhould profeſs two Trades, 
could not be a Member of the two 
Companies, both of the one and the 
other. But as for Communities whoſe 
Intereſts do not claſh, and which are 


ſuch as that one may without any in- 
convenience be at the ſame time a Mem- 
ber both of the one and the other, this 
Rule ceaſes, Thus an Officer belong- 
ing to a Court of Juſtice, may be ei- 
ther the Head or one of the Members 
of the Corporation of a Town; and 
Merchants, Artificers, and alſo all o- 
thers may be of the ſaid Corporation, 
altho they be Members of others 7. 


Non licet autem amplius quam unum collegium 
licitum habere, ut eſt conſtitutum & a Divis ſratri- 
bus, & ſi quis in duobus fuerit, reſcriptum eſt eligere 
eum oportere in quo magis eſſe yelit, I. 1. H. #lr. 
F. de colleg. & corpor. 


VIII. 


The Goods and Rights of a Com- 8. The 


E : k Good, and 
munity or Corporation, belong in ſuch Rights of 


a manner to the Community, that none Comuni 
of the 71 Perſons who are Mem- ties belong 
bers of it have any Right or Property ei 79 the 


b * _- particular 
in them, or can any way diſpoſe of Verſons 


them: which is the Reaſon that ſeeing %, com. 
the ſaid Communities are perpetual, poſe cher. 
and always ſupported for the publick 

good, their Goods and Rights which 

are their ſupport, ought always to re- 

main to the Corporation. And *tis this 

that makes the ſaid Goodsand Rights in- 
altenable/. But if the Community were 


See the laſt Article of the ad Section of Per- 
ſons, the Remark there made upon it, and the 
Texts there cited, | 

Jubemus nulli poſthac Archiepiſcopo in hac urbe 
regia ſacroſanctæ orthodoxz Eccleſiæ præſidenti 
nulli ceconomo, cui res Eccleſiaſtica gubernanda 
mandatur, eſſe facultatem fundos vel prædia ſive 
urbana, ſive ruſtica, vel poſtremo immobiles, aut 
in his prædiis colonos, * mancipia conſtituta, aut 
annonas civiles cujuſcunque ſuprema vel ſuperſtitis 
voluntate ad religioſas eccleſias devolutas, ſub cujuſ- 
que alienationis ſpecie ad quamcunque transferre per- 
ſonam. Sed ea etiam prædia dividere quidem, colere, 
augere, & ampliare ; nec ulli ii{dem prædiis audere ce- 
dere. Verum ſive teſtamento quocunque jure facto, 
ſeu codicillo, vel ſola nuncupatione, legato, ſeu fidei- 
commiſſo, aut mortis cauſa donatione, aut alio quo- 
cunque ultimo arbitrio, aut certe inter yiventes ha- 
bita largitate, ſive contractu venditionis, five dona- 
tionis, aut alio quocunque titulo quiſquam ad præ- 
fatam venerabilem Eccleſiam patrimonium ſuum, 


partemque certam patrimonii in fundis prediis, five. 


domibus, vel annonis, mancipiis, & colonis, eo- 
rumque peculiis voluerit pertinere: inconcuſla ea 
omnia ſine ulla penitus immutatione conſerventur. 


Scientes nulla ſibi occaſione vel tempore, ad viciſſi- 


tudem beneficii collocati aut gratiæ referendz, do- 
nandi, vel certe hominibus volentibus emere, alie- 


nandi aliquam facultatem permiſſam: nec ſi om- 


nes cum religioſo Epiſcopo & œconomo clerici in 
earum poſſeſſionum alienationem conſentiunt, ex 
enim, quæ ad beatiſſimæ Eccleſiæ jura pertinent, 
vel poſthac forte peryenerint, tanquam ipſam ſa- 
croſanctam & religioſam Eccleſiam, intacta conve- 
nit ven erabiliter cuſtodiri: ut ſicut ipſa religionis 
& fidei mater perpetua eſt, ita ejus patrimonium 
jugiter ſer vetur illæſum. J. 14. C. de ſacroſ. Ec- 


cle/. 
diſſolved, 
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diſſolved, either by order of the Prince, 
or otherwiſe ; thoſe who were Mem- 
bers of it, would take out what they 
had of their own in the ſaid Commu- 
nity m. | 

n Collegia fi qua fuerint illicita mandatis & 
conſtitutionibus & {ndruſconſuldts diſſolvuntur, ſed 
permittitur eis cum difſolyuntur pecunias commu- 
nes {i quas habent dividere, pecuniamque inter ſe 
partiri, J. 3. in prinsip. . de colleg. ex corp. 


IX. 


9. Con. Since thoſe who compoſe a Commu- 
munines nity, cannot all act together for their 
meg common Affairs, and exerciſe their 
the Ma- Rights, they may chaſe ſome of their 
nagement Own number to whom they may in- 
of their truſt the Direction and Care of their 
Ars, Affairs, under the name of Syndicks, 
Dire&ors, or other Names, according 
to the Uſage and Quality of the re- 
ſpective Communities: and the ſaid 
Directors have their Functions tegula- 
ted by their Nomination, and exerciſe 
them purſuant to the Rules explained in 
the Title of Syndicks, Directors, and 
other Adminiſtrators of Companies and 


Corporations . | 
n Quibus permiſſum eſt corpus habere collegii, 


ſocietatis, five cujuſque alterius, eorum nomine 
proprium eſt ad exemplum reipublicze habere res 
communes; arcam communem, & actorem five 
Syndicum per quem tanquam in republica quod 
communiter agi fierique oporteat, agatur, fiat. J. 1: 
S. 1, F. quod cujuſq. uni ver ſ. 3 
Syndicus fiat. I. 1. S. 2. ff. de muner. & honor. 
See in the Civil Law in its Natural Order, the 


Title of Syndicks. 

X. 
10. In The Meetings of Communities, whe- 
what ther for the Nomination of thoſe who 
Cz. are to have the Management of their 
ties delibe- Affairs, or for other Cauſes, are held 
rate about according to their Statutes and Regu- 
their com- lations, Whether it be in reference to 
fairs 4/- the number of the Perſons who are to 
.* * aſliſt at the ſaid Meetings, or for the 
number of Votes neceſſary to form a 
Reſolution, as has been explained in 
the Title already quoted of Syndicks. 
We have likewiſe explained the Rules 
which relate to the Engagements of 
Communities by the Miniltry of their 
Governours and Directors, and the o- 
ther Rules which may regard Commu- 
nities, beſides thoſe which are explain- 

ed under this Title o. 
o See in the Civil Law in its Natural Order 

the Title of Syodicks © 


The PUBLICK LAW, S. Boox I. 


SZSSLEZS SHE HHH SHESE 
Tb: Fol MOL 


Of the Corporations of Towns, and 
other Places; of Municipal 
Offices, and of the Domicil of 


every Perſon. 


HERE is this Difference be- 


/ "i, i F 
MT 
i 1 [1 


tween the Corporations of 

URs Towns or other Places, and all 
the other forts of Communities and 
Corporations ; That whereas all the o- 
thers are confined to certain Orders of 
Perſons, thoſe of Towns and other 
Places regard divers Orders of different 
Profeſſions, Judges, Advocates, Mer- 
chants, and others who are Inhabi- 
tants of the Towns, and who have all 
of them their common Affairs, for the 
diſpatch of which they are permitted 
to aſſemble together: as for example, 
to order what relates to the repairing 
of Market - Places, the paving the 
Streets, the ſupplying the Town with 
Water, the Expence of publick Enter- 
tainments for the Biſhops or Gover- 
nours of the Place, and all other ſorts of 
Affairs. But altho theſe ſorts of Inte- 
reſts be common to all the particular 
Inhabitants of the Places, yet they 
have not all of them a Share in the 
Direction of Affairs; but they are 
tranſacted by thoſe who are appointed 
to take this Care, as Mayors, Sheriffs, 
Aldermen, Common-Council-men, and 
others, according to the different U- 
ſages of the Places. 

Theſe are the Offices which are cal- 
led Municipal, becauſe they cannot be 
exerciſed but by the Inhabitants of the 
Places who are capable of them, and 
who have no Excuſe, and who, for 
this reaſon, are called in Latin, Mu- 
nici pes. 

It is becauſe of this variety of Inte- 
reſts. and common Affairs of Towns 
and other Places, that we have diſt in- 
guiſhed this Matter from that of Com- 
munities and Corporations in general, 
which has been explained in the fore- 
going Title; and we ſhall explain in 
this what is peculiar to Corporations of 
Towns and other Places: which com- 


prehend, firſt, the Diſtinctions of 


their ſeveral ſorts of Affairs; and, in 


the ſecond place, the Diſtinctions 5 
the 


0 Corporations, &c. Tit. 16. Sed. 1. 


the Perſons intruſted with the Manage- 
ment of them, their Functions and 
Duties: And this ſhall be the ſubject 
of the two firſt Sections! And becauſe 
the Care of thoſe Affairs cannot be 
committed to any beſides the Inhabi- 
tants of the Places, Who are to be 
called to that Truſt in the manner pre- 


{ſcribed by the Regulations and Uſages 


of the Places; we ſhall explain in a 
third Section the matter of Domicil, 
which cauſes every one to be reckoned an 
Inhabitant of the Place where he has 
his Domicil or Abode, and that he 
ought to bear his Proportion of the 
Burdens of the ſaid Place a. And this 
Matter of the Domicil, the chief and 
principal uſe whereof is in ſettling and 
diſtributing the Burdens and Offices in 
Towns and other Places, hath alſo other 
different Uſes : As, for example, that 
of regulating before what Judge one 
ought to cite thoſe whom he intends to 
Tue at Law; for it is before the Judge 
of their Domicil that they ought to be 
ſued. But ſeeing the Matter of the 
Domicil of every Perſon hath its Or- 
der more naturally in this 'Title than in 
any other, we ſhall diſcuſs it here; and 
explain in a fourth and laſt Section what 
concerns the Election to Municipal Of- 
fices, and the Cauſes which exclude or 
exempt Perſons from them. 

There is likewiſe another Matter, 
which 1s a part of that treated of under 
this Title, and which might have had 
a place here, and which ſome will be of 
opinion ought not to have been omit- 
ted; and that is the Order and Rank of 
Precedency among Perſons called to 
thoſe Municipal Offices; becauſe Diſ- 
putes about Precedency in ſuch Caſes 
are very frequent: but ſeeing we have 
treated in general of Rank and Prece- 
dency in the 3d Section of the gth Ti- 
tle of the ſeveral Orders of Perſons, we 
need not repeat here what has been 
there ſaid on this Subject. 


a Ejus patriæ oneribus reſpondere debes cui te at- 
tributum eſſe commemoras, J. 1. C. quemadm. 
civ. mund. indic. 


SECT. L 


Of the ſeveral ſorts of common A, 
, in Towns and other Places. 


The CONTENTS. 


1. The Policy of publick Places. 
2. Choice of Perſons to take care of the 


publick Places. 


3. Impoſition and levying of Monies for the 


-  publick Uſe. 
4. Other ſorts of common Affairs in Towns. 
5. Extraordinary Affairs of Towns. 
6. Government of Hoſpitals. 
7. Erefting of Univerſities and Colleges. 
8. Eſtabliſhment of Phyſicians. 
9. Divers Officers of Towns for the ſeve- 
ral Affairs. 
J. 


H E ſame Cauſe which has linked 
Men together in Society, for ſup- 
plying the Wants of every one by the 
Concourſe and Aſſiſtance of many o- 
thers, has produced the firſt Societies of 


479 


I. The Pen 
licy of 


publick 


Places, 


Villages, of Boroughs, and of Towns : . 


And the firſt Buſineſs of every one of 
the ſaid Societies has been to. regulate 
the Order thereot by ſome Policy, whe- 
ther the ſame has been at firſt eſta- 
bliſhed by the Prince, or by the Peo- 
ple . themſelves; and it has been by 
means of this Policy that they incloſed 
them with Ditches and Walls, that 
they built Towers, and erected Guard- 
Houſes for the defence of the Inhabi- 
rants, that they built Churches and 
ſet apart Church- yards, Market-places, 
and other Places for publick Uſes. So 
that we may ſay that the firſt ſort of 
Affairs of Towns is this Policy, which 
eſtabliſhes and preſerves theſe ſorts of 
Places and Conveniences 72. 

a Tutelæ civitatis inſtructæ murorum præſidio 
providebitur. I. un. C. de eæpenſ. lud. publ. 

© In what manner ſoeyer a State hath had its 
Origin, and People have begun to build Towns 
© and other Places, thoſe who aſſembled in them 
© could not do it but by uniting themſelves by a 
© Policy which might regulate all thoſe publick 
Conveniences. IT 


Theſe firſt Wants have been attend- 


2. Choice 
of Per- 


ed with a Neceſſity of chuſing Perſons K 


who ſhould take care, either to build 
or keep in repair, theſe ſorts of Places 
and Conveniences, and who ſhould find 
out Funds for defraying the Expences 
neceſſary for that purpoſe. Thus the 
manner of making this Choice of the 
Perſons to be ſet over the ſaid Func- 
tions, has been a ſecond ſort of com- 
mon Affairs b. 


© The Neceſſity of publick Places has ren- 
< der'd the Function of taking care of them ne- 


© ceſlary. 

Viarum publicarum cura pertinet ad magiſtratus, 
J. 2. $. 24. ne quid in loc. publ. 

Conſtituti ſunt eodem tempore quatuor yiri qui 
curam viarum gererent. J. a. S. 30. F. de orig. jur. 


III. 7 


The Neceflity of Expences for theſe 
firſt kinds of common Affairs, has made 


It 


take care of 


the publick 
Places. 


3. Impoſi* 
tron and 
levying of 
Monies for 
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. 5 r enn BUOTEL . ve 
_ publick jt neceſſary to lay Taxes on the Inhabi- 
. 


4. Other 
ſorts of 


common 
Affairs in 
Towns. 


rants, and to have Permiſſion, from the 
Sovereign c ro regulate and to levy 
them; and it has been neceſſary alſo to 
impoſe and levy the publick Taxes for 
the Expences of the Nation; and. the 
impoſing and levying theſe two kine 

Taxes has made it neceſſary to employ 
Perſons in that Buſineſs d, and alſo in 
gathering in the Revenues, of the E- 
ſtates belonging to the Communities of 
Towns, and other Places, which have 
any Eſtates belonging to the Commu- 
nity, and which may be called the Pa- 
trimony of the ſaid Towns, in order 


to diſtinguiſh it from the Monies le- 


vied on the Inhabitants by the Permiſ- 
ſion of the Prince. f | 

The Neceſſity of theſe Expences has made 
e theſe Impoſitions neceſſary, which cannot be 
c laid on without the Permiſſion of the Prince. 

Vectigalia fine Imperatorum præcepto, neque 
præſidi, neque curatori, neque curiz conſtituere, 
nec præcedentia reſormare, & his vel addere 
vel diminuere licet, J. 10. in princ. f. de publ. 
& vectig. . vw 

Vectigalia quæcumque quælibet civitates fib! 
ac ſuis curiis ad anguſtiarum ſuarum ſolatia quz- 
ſierunt; five illa ſunctionibus curialium ordinum 
profutura ſunt, ſive quibuſcumque aliis earundem 
civitatum uſibus deſignantur: firma his, atque ad 
habendum perpetua manere præcipimus, neque ul- 
lam contrariam ſupplicantium ſuper his moleſtiam 
formidari, l. 10. C. de vectigal. & comm. 

FV. J. 1. C. vectig. No. 

d Publicani dicuntur qui publica vectigalia ha - 
bent conducta. 1. 12. 5. 3. Pl de public, & vectig. 

V. I. 1. S. 1.cod, J. 16. ff. de verb. ſignif: 


IV. 

All theſe firſt kinds of Affairs have 
been followed by others of a different 
nature. For it was neceſſary to re- 
preſs thoſe who attempted any thing 
againſt the publick Places, either by 
encroaching upon them, cauſing any da- 
mage to them, hindring the uſe of them, 
or rendring the ſame inconvevenient 
or 8 Þ which required Regula- 
tions of Policy to guard againſt ſuch At- 
tempts. It was neceſſary to conſtrain 
thoſe who are called to publick Offices 
to ſerve in them ; or to enquire into 
their Excuſes, if they had any to al- 

e © All theſe ſorts of Affairs are neceſſary Con” 


© ſequences of the Eſtabliſhment of Towns and o- 
© ther Places. 


Prætor ait ne quid in loco publico facias, inve 


eum locum immittas qua ex re quid illi damnum 
detur. l. 2, in princ, ff. ne quid in loc. p ubl, 

J. To h, T. 

F Adiles ſtudeant ut quæ ſecundum civitates ſunt 
vice adæquentur. J. 1. F. de via publ. & ſi quid. 

Si quis Magiſtratus in municipiog creatus munere 
injuncto fungi detractet per preſides munus agnoſ- 
cere cogendus eſt, l. 9. F. de muner. & honor. 


ledge g to audit the Accounts of thoſe. 
who have collected the publick Monies 
of the Town, to recover the Remain- 
der that is in their hands h, and to ap: 
ply the ane to the 1 T 
was neceſſary to oblige the particular 
Inhabitants to pay their Share. of the 
Contributions, to Judge. of the Exemp- 
tions and Privileges of thoſe, Who ſhoutd 
pretend: to any without a juſt Title , 
to adjuſt other Affairs ariſing from theſe 
firſt, to chuſe Perſons for the conſtitu- 
ting ol a Council in which all theſe ſorts 
of Aſſairs may be examined, and in 
which they may conſult about the 
means of maintaining the publick Inte- 
reſt; and this Council was neceſſary 
likewiſe for the other Affairs, which 
ſhall be mentioned hereafter. 


Qui non habet excuſationem etiam inyitus co! 
gitur. J. 13. 5. 2. . de vac. & extuſ. J 
V. 1. 12. ff. de muner. & honoa r. 
h Reliquatores vectigalium. J. 9. §. 2. F. ds 
publ. ex weftig, _ g 
V. I. 16.5. 12. eod. © 
V. I. 2. in princip. C. de debit. civit. $9441 
i Omnis excuſatio ſua æquitate nititur. Sed fi 
prætendentibus aliquod ſine judice credatur, ut paſ- 
ſim ſine temporis przfinitione prout cuique libuerit 
permiſſum fuerit ſe excuſare: non erunt, qui mu- 
nera neceſſaria in rebus publicis obeant, Quare & 
qui liberorum incolumium jure a muneribus civili- 
bus ſibi vindicant excuſationem, appellationem in- 
terponere habent, 4, 1. F. de vacat. & excuſ. 
muner. 
V. 


Beſides the ordinary Affairs mention- . 
ed in the preceding Articles, there fall or dine 
out extraordinary Affairs; as, for ex- Affair: f 
ample, the Entry of the Prince, or of L 
a Biſhop or Governour into a Town ; 
an Order to make Bonefires and other 
Rejoicings on account of ſome happy 
Succeſs to the Publick, it being of ſer- 
vice to the publick Good, that the Peo- 
ple. who ought to feel the Effects of it, 
ſhould partake alſo of the Joy ; which 
unites the particular Inhabitants among 
themſelves, and engages them to con- 
tribute 'to the Support of the State. 
And there happen alſo Occafions to 
provide for the Safety of the Inhabitants 
in times of War J, of the Plague, of 
Famine and Scarcity ; which makes it 


1 © Theſe extraordinary Affairs are Conſequences 
© of the Policy of Towns, and of the Affairs of 
s the Stats, | 

Et nomen & materiam caducorum ex bellis or- 
tam, & auctam civilibus, quæ in ſe populus Roma- 
nus movebat, neceſſarium duximus, patres con- 
ſeripti, in pacificis noſtri imperii temporibus ab 
orbe Romano recludere: ut quod belli calamitas 
introduxit, hoc pacis lenitas ſopitet. J. 1. C. de ca- 
. 

neceſſary 


* 1 : * "FP - - * | = — 9 , If 
Of Corporatidns; &c. Tit. 16. Sect. 11 481 
Towns a Right to ſee that the ſaid 
Ordinances be duly obſerved, and the 
ſaid Fund applied to the Purpoſes for 
which it is intended. 


© a Divine to read Lectures in Divinity, let there be 


neceſſary to lay on Impoſitions for the 
Subſiſtence of the Poor. And it. is ne- 
ceſſary alſo to make Proviſion for the 
paſſage and quartering of Troops, that 
thoſe who exerciſe this Function may 


take care that the Inhabitants who are 
ſubject to this Burden bear it every one 
in his turn m. And all theſe ſorts of 
extraordinary Affairs require that Per- 
ſons be appointed to have the Direc- 
tion of them. | 


© another Prebend for the maintenance of a Precep- 
© tor, wha ſhall be obliged, in conſideration of that 
« Allowance, to teach the young Children of the 
Town. Ordinance of Orleans, Art. 9. 


VIII. 


Ic is alſo for the common Good of 8. Efta- 


Towns, and of other Places where * 
0 


m Eos milites quibus ſupervenientibus hoſpitia 
præberi in civitate oportet, vices ab omnibus 


quos id munus contingit, fulcp oportet. l. 3. $. there are no Phyſicians, to engage ſome 7 
13. ff. de muner, & honor. of that Profeſſion to come and ſettle * 
vI among them, by granting them ſeveral 


6 Govern» We may likewiſe reckon among the 
ment of Affairs of Towns, the Foundations and 
Heſpirale Government of Hoſpitals of ſeveral 
ſorts, thoſe for the Whole as well as 
the Sick, both of the one and the other 
Sex, and the choice of Perſons to have 

the Dire&ion of them. 
n © The Foundations and Government of Hoſ- 


© pitals belong equally to Religion and to the Civil 
© Government, See the 1810 Title, 


VII. 

The Care of training up the Youth 
in Learning and Morality, is likewiſe 
an Aftair belonging to Towns ; and it 
is for this purpoſe they have eſtabliſhed 
in Towns, Univerſities, or Colleges o, 
and that in Places not able to bear the 


7. Ereft- 
ing of Uni- 
verſittes 
and Col- 
leges, 


ſorts of Privileges, ſuch as Exemptions 
from paying Taxes, or colle&ing them, 
or from other Burdens of the like na- 
ture, and even by ſettling Salaries up- 
on them, if the Place is able to be at 
ſuch Expence r. 


'r Medicos & maxime archiatros, vel ex archia · 
tris Grammaticos & Profeſſores alios litterarum, 
Doctores legum una cum uxoribus & filiis, necnon 
& rebus quas in civitatibus ſuis poſſident, ab omni 
functione, & ab omnibus muneribus, vel civilibus 
vel publicis, immunes eſſe præcipimus, & neque in 
provinciis hoſpites recipere; nec ullo fungi munere, 
nec ad judicium deduci nec eximi, vel exhiberi, vel 
injuriam pati: ut fi quis eos vexaverit, pœna ar- 
bitrio judicis plectatur· Mercedes etiam eis & ſala- 
ria reddi jubemus, quo facilius liberalibus ſtudiis & 
memoratis artibus multos inſtituant. l. 6. C. de Pro- 
feſſ. & Med. 

IX. 


It is for the direction of all theſe dif- 9. Divers 
ferent ſorts of Affairs, and for all others, Mer of 
that they appoint in Towns Perſons to 222 


take care of them, and diſtribute thoſe Afairs. 


Expence of a College, they invite Pre- 
ceptors and Profeflors to ſettle among 
them, by granting them Privileges p; 
and the Ordinances of Fance have provi- 


ded for the maintenance of a Preceptor 
in the Towns where there are Cathe- 
dral or Collegiate Churches, having ſer 
apart the Revenue of a Canonſhip for 
a Preceptor q; which gives the ſaid 


Functions which are called Town- Offi- 
ces, among ſeveral Perſons, who may be 
diſtinguiſhed by the Name of Town-Of- 
ficers ; and even as to ſome of them, 
they may appoint Perfons with the bare 


Name of Commiſlaries, as for Func- 1 


o See the Title of Univerſities, 
tions of a ſhort duration, ſuch as thoſe on 


p Sed eiſi ſalarium alicui decuriones decreyerint, 


decretum id nonnunquam ullius erit momenti ; ut pu- 
ta ſi ob liberalem artem fuerit conſtitutum, vel ob 
medicinam; ob has enim cauſas licet conſtitui ſa- 
laria. J. 4. S. ultim. ff. de decr. ab ord, fac, 

See the Text cited on the following Article. 

Exceptis qui liberalium ſtudiorum antiſtites ſunt, 
& qui medendi cura funguntur, decurionum de- 
creto immunitas nemini tribui poteſt. J. 1. C. de 


decr, decur. 7 


mentioned in the 5th Article ; and the | 


Diſt inctions and Functions of all the ſaid 
Perſons ſhall be the ſubjet Matter of 
the enſuing Section . 


s Perſonalia munera. J. 1. 6. 2. F. de munor. 


& honor, 
See Art. 1. of the following Section. 


e . 


4 © Beſides the Prebend for the maintenance of 
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7. Theſe Offices bind the ſeveral Perſons 


To ge ro 
— 


2. Tue IH Fuaftions, of the Govervr 
forts = 1 ment of Lowns and other Places, 
WI: 2 are of two ſurts: The firſt, of thoſe 
1 rettion of Which regard in general the Care Fo 
bi the 4fairs the.  Aftairs. of the. Corporation, an 
0th of Towns. Mhich are managett by the chief Oſſi- 


wy 
— — 


2 7 Aldermen, or others whoſe Buſineſs is 


8 - 


particular Functions explained in the 


. 


| 1 | id eſt, ut ſyndicys fiat, legazio, A cen W n 
{0 1 vel patrimonium ſeribatus Haανeν, t, id. eſt, ca- 
* meloxum agitatia, exbibirioque annonæ tac ſimilium, 
Wo. cura pradiqrumgue. public rut frumenti compa- 
{8 parandi, aquzduftus, eguazym, Circnſ;ym , ſpects- 
W cula, publicæ viz munitiones, arc frumentariæ, ca- 
LN | lefa@iones thermarum, annone o, & quæ- 
1 eumque alia curæ iſtis ſunt ſtmiles. Bx his enim 
1 qua retulimus e fora eiiam per loges cujuſque civi: 
1 tatis ex co Feige geg, inter potuerunt. . 
1 1. $ 2. F. de muner. & on, 


* Altho many of the Fara mentioned in this 
© Text be nat ip uſe with us, Jet the Example of 


| „ © them' may be applied to ſuch as are. 

| 4 77 | See the following Articles 

. {a " 

Fg 1. 

We 2, Func: This ſecond ſort of Functions com- 
Wi 7 2 of ; prehends four kinds of them, which it 
8 3 is neceſſary to diſtinguiſh, and which 
Fl f are exerciſed by four ſorts of Officers 
1 of the Town. The firſt is of thoſe 


6 who corapoſe the Low- Council, or 
WA: the Affembly conſideted as the Body of 
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We | - 1 


1 Funktion, cers of the Towns, the Mayor, Sheriffs, 


the whole Inhabitants of the Town, 
in which their Affairs are taken into 
deliberation, and in which the Perſons 
are named who are to execute the Offi- 
ces and Functions belonging to the 
Town: And this Aﬀembly, which is 
permitted by the Ordinances b, is com- 
poſed in the manner regulated by the 
different Uſages of the Places. The 
ſoecond is of thoſe who. are named 
Jrcges of the Policy, and are todecide 
all Cauſes relating to the ſame, in con- 
junction with the Officers of | Juſtice, 
the Mayors and Sheriffs c. The third 
is that of Perſons employed in the diſ- 
tribution and collecting of the pub- 
lick Taxes, ſuch as Aſſeſſors and Col- 
lectors, or even the Sheriffs or Alder- 
men in the Places where they exerciſe 
the ſaid Function d. And the fourth 
takes in all the other Fundions men- 
tioned in the preceding Section, ac- 
-cording as the different Uſages of the 
Places may diſtinguiſh the faid Func- 
tions, and diſtribute them to ſeveral 
Per ſons under different Names e. 


b See the Edict of Cremieux in 1826, Art. 28. 
c See Art. 71, 72. of the Ordinance of Moulins. 
d See Tit. 5. Sect. 3, Art. g. 

e See the Text cited on Art. 11 


"” Amang the ſereral Functions "of this 3. Church 
ſecond ſort, we may diſtinguiſh thoſe Warden. 
Which relate to the Care of the Reve- 
venues and Offices of. Pariſh Churches, 
the collecting of the ſaid Revenues, the 
Difcharge of the ſaid Offices, the 
making Reparations, the buying, keep- 


vg # 


ing and preſcrving the Ornaments, the 
looking after the Affairs of the Pariſh, 
whether it be in Courts of Law or 
elſewhere; and the rendring an Ac- 
count of what they have received, and 
what they have expended. ' And this 
Function, which is exercifed by thoſe 
who are called Church-Wardens, or by 
other Names, in Tovns or other 
Places where- there- is only ane Pa- 
riſh, may be reckoned a Towun- Office: 
but in the Towus where there are more 
Pariſhes thau one, the Office is limited 
to every Pariſh f. | 

f Proinde & ſi cuſtodiam tabularum ædituus, vel 
tabuiarius ſuſcepit, dicendum eſt teneri eum inter- 


ditto. I. 3. 8. 3. V. de tab. exhib. 

Artia fideicommiſſum his verbis reliquit : Qui, 
quis mihi heres erit, fide ejus committo, uti det ex 
reditu cænaculi mei, & horrei poſt obitum ſacerdoti 
& hierophylaco & libertis, qui in illo templo erunt, 
denaria decem die nundinarum, quas ibi toſui. 

Quæro utrum his duntaxat, qui eo tempore, quo 


legabatur, in rebus humanis, & in eo officio fue - 
rint, 


Of Corporations, Sc. Tit. 16. Sect. 2. 


rint, debitum ſit, an etiam his, qui in locum eo- 
rum ſucceſſerunt. Reſpondit, ſecundum ea quæ 
proponerentur, miniſterium nominatorum deſig- 
natum, cæterum datum templo. J. 2. 8. 1. ff. de 


ann, leg. 


Oeconomi vaſorum ſacrorum cuſtodes. J. 21. C. 
de ſacroſ. Eccl, 
V, Nov. 40. c. 1. 
Cimeliarchæ. d. Co 
IV. 


4. Func The Functions of Mayors, Alder- 
tions of men, Sheriffs, or others who are placed 
Mayors in the firſt Rank in Corporations of 
—_ "Towns, conſiſt in general in taking 
care of all the Affairs of the Corpora- 
tion, in ſeeing that other Officers per- 
form their Functions, and giving them 
all the Aſſiſtance and Encouragement 
they are able; in receiving and laying 
out the Monies which belong to their 
Province, and giving an Account there- 
of g; in aſſembling the Town- Councils 
as often as there is occaſion, whether 
it be to nominate Perſons to the Func- 
tions mentioned in the preceding Arti- 
cles, and in the firſt Section, or to con- 
ſult about the ſeveral ſorts of Affairs; 
in calling to the ſaid Councils or Aſſem- 
blies the Officers of Juſtice who ought 
to preſide therein according to the Or- 
dinancesh. And ſeeing the Mayor and 
Aldermen, and Common Council have 
the principal Direction of the Affairs of 
Towns, and that they repreſent the 
whole Body, whatever comes to their 
knowledge in relation to the Affairs of 
the Town, whether the ſame be inti- 
mated to them by order of the Prince 
or otherwiſe, is held to be ſufficiently 
\ known to the Inhabitants who compoſe 
the Towns, and who have intruſt- 
ed to the ſaid Officers the Adminiſtra- 

tion of their Affairs i. 


g Proprie municipes appellantur muneris partici- 
pes, recepti in civitate, ut munera nobiſcum face- 
rent. J. I. §. 1. ff. ad municip. 


Geſtum in republica accipere debemus pecuniam 
publicam tractare, ſive erogandam decernere, J. 2. 


S. I. eod. 
Vectigalia publica locare. d. l. 5. 4 
Rempublicam adminiſtrare. J. 8. F de muner. 
& honor, 
V. Tot. tit. ff. ad munic. & ſeq. 


h See the Edict of Cremieux in 1536, Art, 26. 


That of June in 1559. Art. 7. 


# Municipes intelliguntur ſcire quod ſciant hi 


ibus ſumma Reipubli ina eſt. I. 14. . 
F 4. F Duties of all kinds demand. Thus they 


- who are charged with diſtributing and 


ad municip, | 
| V. 
5. General Thoſe general Fun&ions mentioned 


Duties of 1n the forgoing Article, oblige thoſe 
Mayors who are charged with them to Duties 


men al, ſuitable to the ſaid Miniſtry; which | 


men, . ; 228 . 
implies a Vigilance in all the ſeveral 


Vor. II. 


Affairs, whether they relate to the Go- 
vernment or good Order of the Towns, 
to the Diſtribution or levying of the 
publick Taxes, or to any other ſort 
of Functions; Fidelity in adminiſtring 
Juſtice without reſpect of Perſons ; O- 
bedience to the Orders of the Prince ; 
Execution. of the Orders dire&ed to 
them, as alſo of the Orders of Courts 
of Juſtice, where the Judges who ad- 
miniſter Juſtice may ſtand in need of 
the help of their Miniſtry ; Fidelity in 
voting in the Town-Councils for the 
common Good ; not to give their Votes 
in the Elections of the Magiſtrates and 
Officers of the Town, or of other Per- 
ſons, to the different Functions that 
have been explained, except to ſuch as 
are duly qualified for the ſame; to 
maintain the Intereſt of the Publick 
againſt all Attempts of particular Per- 
ſons, and to promote on all Occaſions the 
common Good : And all this without 
any Prevarication, either for their own 
private Intereſt, or that of their Rela- 
tions, or other Perſons, whoſe Inte- 
reſts being oppolite to thoſe of the 
Publick might any way concern them, 
either becauſe of Advantages accruing 
from thence to themſelves, or to thoſe 
other Perſons whoſe Intereſt they have 
at heart; or for fear of incurring the 
Diſpleaſure of others; or expoſing them- 
ſelves to Conſequences hurtful to them. 
But in the Caſes where this Fear may 
have ſome juſt Foundation, which might 


excuſe them from executing their Func- 


tions themſelves; their Duty would be 
to abſtain from them, and to leave them 
to thoſe to whom the Care thereof be- 
longs in caſe of their Default 7). 
„ All theſe Duties are natural and neceſſary 


© Conſequences of the Functions of the ſaid Offices. 


VI. 


The Duties of all the other Perſons 6. General 


mentioned in this and the foregoing Pe: of 
Section, conſiſt in exerciſing their Func- 

8 . . 5 Cers in 
tions with a View to the publick Good, I unt. 
and in performing every one of them ac- 


cording as the Laus and Rules direct, 


if there be any particular Laws or Or- 


ders relating to the ſaid Functions, and 


with the Probity and Fidelity which 


levying the publick Taxes, ought to... 
diſcharge the ſaid Function according 
to the Rules explained in Tit. 5. Se&.8. 
Thus thoſe who are called to the Func- 
tions of the Civil Government, ought 


to obſerve in the diſcharge thereof the 
Rules 


Qqq 2 


—_— 


a . — 2 
— — — 
P 


other Offis 


—ͤ——— —— — 
r * 
— 
* 


— 
n 


2 
ö 3 
95 " B 8 
te 
2 


es : m— 
ms, LL 


_ —— — — — — — —— * — * 
ey " . _— —— — 4 — * * 4 
5. „ 9 bo my a 8 PR * a 22 * - — — — — p « « — 
Xx 2 2 3 1 * 3 3 bs. m7 — F e e PRESS l 
e 4 c a « = <2 3 8 2 He ge 8 e n * ho ha 12, « ſew, BA, heme Se bo ES 4, 4 Eg Eg Set, as 
\ 1 en K % 11 2 % * = 2 7» 5 L , 7 1 
F 3 - 3 r .: of X Erhgrntt n r 1 R 
— 12 0 * 1 "4 4 5 _ 
d 24 2 ter +, Ae ad fs; _ I - 1 * 4 24 * . E - — We —_ 1 a 


„ 1 5 
"a, : 
— tad e r 


— — re or; 


— — — — — —— — — — - 


ur 


— — —— — 
—k—» K . Mt ER. 3 * 


r 


— 


en * 


r 
a N. "i * = I 


FF 
* © + <4 „ & 


— 
W nay” 


— 
2 * 
2 2 . ER l e 
5 ps rr 


ET oi 


* r 
— — 


Wh. Abc FOE hn 2 2 
4 — — 
T8 LA EIS r — 


2 


. 
OO IO DE j 
1 


p- En * 
[ON * U 2 — 
tha. 3 ts — — 


rn 


* 1 1 4 

— s r 8 

2 < 2 CT 

— * F 

_ — WM 
, X > — 
" 4 qd — — 
od: 


wi AT 


* 


2 « 
Z — 2 1 1 
2 e = oy — * 
3 * r * * — — + 


FP 
. ————. ESE 4 


. — 
oe 


— Pp 5 


Sou 
1 [Ev 


RI I Ee rr tus — © PRES 


Mm g 9 
> = b pes » * 
— — — — — —ñfä4 ä. — — — — — 
n » 2 


- * : 5 . 
n S "el 3 IE Tn 
5 2 Cw . = 
S 1 1 4 
. SF, wh * % 


. 

* 
hs Ho et 7 4 8 N tlT a i 
2 


484 


7. Theſe 


The PU BLICK LAW, Sc. Bo OKI. 


Rules explained in the preceding Ar- 


ticle, and thoſe which concern in gene- 


ral the Duties of Judges, which ſhall 


be explained in the ſecond Book m. 
„ © This is a Conſequence of the Funftions of 
© the ſaid Offices, a | 
VII. 


When a Municipal Office, ſuch as 


Officesbind that of Sheriff, Alderman, or other, 
the ſeveral is divided between two or more Perſons, 


Per ſons 
imployed 


in them 
for the 


who are to execute one and the ſame 
Function, ſuch as that of taking care 
of ſome particular Affairs, the collecting 


Conſequen- of Money, or other Buſineſs, they are all 


ces of the 
whole, 


of them bound jointly and ſeverally to 
anſwer to the Corporation for the Care 
of one another in collecting the Mo- 
nies, or diſcharging the other Func- 
tions, in caſe any Neglect or Male-Ad- 
miniſtration can be imputed to any one 
of them. For being altof them elected 
to anſwer to the Corporation for theſe 
Functions, they ought to exerciſe them 
together, and to anſwer for one ano- 
ther. And if they divide the Admini- 
ſtration between them, and one of them 
acquits himſelf ill of that part he un- 
dertook, the other wilt nevertheleſs be 
anſwerable for the Male-Adminiftra- 
tion of his Collegue; for he has no 
body to blame but himſelf for the Con- 
fidence he put in him who has misbe- 
haved' in his Truſt. But no body can 
be proſecuted for the Deed of others, 
till the Perſon who did act has been 
firſt diſeuſſed, unleſs it were that with- 
ont ſuch Diſcuſſion his Inſolyency were 
apparent, and that he became inſolvent 
before his Office was expired, and be- 


fore the Corporation could ſue him; 


for if he himſelf, or his Sureties, were 
ſolvent at the time he went out of his 
Office, his Collegues would not be ac- 
countable for his Deed. I hus the En- 
gagement cf theſe Offices in the hands 
of many Perſons, is the ſame with that 
of a Tutorſhip in the hands of ſeveral 
Tutors n. | > HOW 

» Imperator Titus Antoninus Lentulo vero re” 
ſcripſit magiſtratum officiurs individuum ac pericu- 
lumeſſe commune, quod ſic intelligj oportet, ut ita 


demum N periculum adſcribatur, ſi neque ab 
I 


ipſo qui geſſit, neque ab his qui pro eo. intervene- 
ns RTE polft & Ronde non fuit, honore 
depoſito, alioquin fi perſona vel cautio fit idonea, 
vel ſolyendo fuit quo tempore conyeniri potuit u- 
nuſquiſque in id quod adminiſtravit, tenebitur, J. 11. 


Ff. ad municip. 


Et fi duobus ſimul cura pecuniz civitatis non ta - 
men ſeparatis portionibus mandetur, ſinguli non 
pro virili portione, ſed in ſolidum reipublicæ obli- 
gantur, Cum autem de indemnitate civitatis ejus 
quæritur prius ejus bona qui adminiſtravit, ac mox ſi 
ſatisfieri non pooh collegz conveniuntur. J. 1. C. 
quo quiſq. ord. e 


in a Town, <8 
divided z andif it were, for example, w culſect 


* IF the Adminiſtraion of uns ar wore Officer 


led ta the ſame Function, be not 


© Monies, and that they ought to make che Col- 
© leQtion jointly together, their Engagement ought 
6 y 19 be for the whole, unleſs one of 
© them miſtruſting the Circumſtances of his Collegue 
© ſhould refuſe to act with bim, and take Meaſures 
* for his own Security: But if the Adminiſtca- 
tion were divided, and one of them, for example, 
were to collect the Monies in one quarter of the 


Town, and the other in another, it would be but 


© juſt that, ſeeing their Functions have nothing in 
* common together, every one ſhould only anſwer 
* for what he himſelf was charged with, as it is 
© regulated in the Caſe of Tutors, þ 

See Set. 3. of Twors, Art. 28, 29, 


* F oe _ * — SF R 


TEC TI 


Of the Rales whereby to judge of the 
Domicil of every K . | 


CONTENTS: 


i. The place of the Origin is 10 be di- 
ftinguiſhed from that of the Domicil. 
2. Domicil in the place where one executes 

an Office. E 


3. Domicil in the place where ane follyws 


his Studies. 

4. Priucipal Domicil of every one. 

5. The Domicil, is independent of the Pro- 
priety. of the Houſe. 

6. One cau have ouly one principal Domicil. 


7. Every. one has. the Liberty of chuſing 


his un Domicil. | 

8. Every one bears the Charges of the Place 

_ where he has his priucipal Domicid. 

9. It may happen that one has no Domicil 
at all, | 

10. The Domicil of a Son. who is. under 
his Father's Authority, is that of bis 
Father. s | 

11. The Domicil of the Wiſe is that of the 

Husbandt. 78 | 

12. The Mideu retains the Domicil of 
her deceaſed Husband, unteſs ſhe changes 
it. was 

13. Spouſal do nat change the Domicil of 


her that is eſpouſed. 


14. Domicil of Exiles. 


I. 5 


T is neceſſary to diſtinguiſn be- 1. I 
J place of the 
Origin 15 
to be dif 
. by tingyijped 
where the Father had his Domicil, and fron that 


this Origin receives no manner of 1 De. 
7 
8 


tween the place of one's Origin 
and the place of one's Domicil: we 
call that the place of one's Origin, 


change a. And we call the place of one 
a Patris originem unuſquiſque ſequitur. 1. 26. C. 

de dicur. | | Z 
Abode 


3. Doy 
cil in 
place u / 
one folls 
bis Stud, 


2. Domi- 


of Corporations, St. Tit. 16. Sect. 3. 495 


Abode or Habitation, a Domicil. And 


becauſe one may for divers Reaſons, 


and at divers Times, have Habitations 
in different places, it is neceſſary to 
diſtinguiſh the Domicils of ſeveral ſorts, 
as will appear by the Articles which 
follow. 


| II. 
Thoſe who have any Dignity, Office, 


il in the or Imployment, which obliges them to 
placewhere a, Reſidence in a certain place, have in 


one exe- 
cutes an 


Office. 


Js Domi- 


that very place a kind of Domicil, 
which yet may not be the only one, if 
out of the times which require Reſi- 
dence they have elſewhere another 
Habitation . Thus, for example, an 
Officer of a Court Who is obliged to at- 
tendance only for the half of the Year, 
an antient Receiver who is bound to 
ſerve by turns with another once every 
other Year, or once in three Years, and 
who is obliged to reſide in the place of 
his Receipt during the Lear in which 
he officiates, an Officer of War, or a 
Soldier, who are in actual Service c, 
have their Domicils, as to their Service 
in their Offices and Imployments, in 
the places where they ſerve, and' they 
may have their ordinary Abode in ano- 
ther place. 

b Senatores in ſacratiſſima urbe domicilium dig- 
nitatis habere videntur, 1.8. C. de incol. & ub: 
quiſq. dom. hab. vid. 

Senatores licet in urbe domicilium habere vide- 
antur, tamen & ibi unde oriundi ſunt, habere do- 
micillum intelliguntur: quia dignitas, domicilii ad- 
jectionem potius dediſſe quam permutaſſe videtur. 
1. penult. ff. de Senat. 


c Miles ibi domicilium habere videtu r ubi meret. 
J. 23. .. 1. . ad mun. 


III. 
Thoſe who follow their Studies in 


eil in the another place than that of their ordi- 


Pacewhere nary Abode, as in ſome Univerſity, 
one follows L 


bis Studies. 


have alſo two Habitations or Domicils. 
For beſides their ordinary Domicil, they 
have that of the place in which they 
follow their Studies d. 


Nec ipfi qui ſtudiorum cauſa aliquo loco mo- 
rantur, domiciſium ibi habere creduntur, niſi de- 
cem annis tranſactis eo loco ſedes ſibi conſtituerint. 
J. 2. C. de incol. 5 1 

© According to the uſage in France, this Domi- 
© cil in the place of an Univerſity during the 
© time of one's Studies, gives the Students the Pri- 
© vilege of having the Cauſes in which they are 
© coneerned tried before the Judge who is called 
Conſervator of the Uniyerſity, as it is regulated 
© by the Ordinances; Which is altogether different 
«© from what is contained in this Text of the Ro- 
© man Law which we have juſt now quoted. 
see the Ordinances of Lewis XII, of Auguſt 


1499. and May 1499 


TV. 

The principal Domicil of every one, 4: s. 
1s that which he makes the feat and Pl nes 
center of his Affairs; in which he keeps one. 
his Writings, and which he does not 
leave but on ſome particular occaſions ; 
from whence when he is abſent, he is 
ſaid to be from home, or when he re- 
turns to it, he is ſaid to be come home; 
where he paſſes the chief Feſtivals of 
the Year; where he bears the Charges 
of the Place, and where he enjoys the 
Privileges of thoſe who are Inhabitants 
of it e. | | | 

e Incolas domicilium facit. 4. 7, C. de incol. G- 
ubi quiſq. 

Eam domum unicuique noftrum debere exiſtimari 
(conſtitutum eſt) ubi quiſque ſedes & tabulas habe- 
ret, ſuarumque rerum conſtitutionem feciſſet. I. 202. 
F. de verb. ſignif, 

Si quis negotia ſua non in colonia, ſed in munj- 
cipio ſemper agit, in illo vendit, emit, contrahit, 
eo in foro balineo ſpectaculis utitur: ibi feſtos dies 
celebrat, omnibus denique municipii commodis, 
nullis coloniarum fruitur: ibi magis habere domici- 


lium quam ubj colendi cauſa diverſatur. I. 27. f. 1. 
ad munic. 


In eo loco ſingulos habere domicilium non ambi- 
gitur, ubi quis larem ac fortunarum ſuarum ſummam 
conſtituit. Unde rurſus non ſit diſceſſurus ſi nihil 
avocet: unde cum profectus eſt, peregrinari videtur, 
quo fi rediit, peregrinari jam deſtitit. J. 7. C. de 
incol. & ubi quiſq· dom. hab. vid. TER 

V. > E | | ; 
Since the Domicil is the place of one*s 5. The De- 
Reſidence, it is all one as to the Do- mi M 
micil of a Perſon, whether he reſide or , 
A 5 0 2 . | dent of the 
dwell in his own Houle, or in. that of p,opriery 
another, Which he hites or poſſeſſes by of he 
ſome other Title f. And for the ſame Honſe. 
Reaſon that it is the Reſidence which 
makes the Domicil, he who has a Houſe 
of his own in a place where he does not 
reſide, has not for all that his Domicil 
there g. Cha 

Domum accipere debemus non proprietatem 

domus, fed domicilium. J. 5. S. 2. f. de injur. 
Sive in propria domo quis habitayerit, ſive in 
conduQa vel gratis. d. 35. | 
g Sola domiis poſſeſſio quæ in aliena civitate 
comparatur, domicilium non facit. l. 17. $. 13. fs 
ad municip. 
VI. 


According to the definition of Domi- 6. One can 
cl explained in Art. 4. it is difficult for have only 
a Perſon to have two Domicils ; for tg * F 
have two in the meaning of that De- 74 Pe 
finition, it would be neceſſary that in 
each of the ſaid Domicils, the Seat and 
Center of one's Affairs ſhould be divi- 
ded, fo as it might be (aid he reſided 
equally in the one and in the other, 
and that it conld not be diſtinguiſhed 
by this Proof, and the other Proofs ex- 

| plained 
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486 The PUBLICK LAW, &c. Box I 


plained in the ſaid 4th Article, which 
were the principal of the two Domi- 
cilsh. But whether one may have two 
principal Domicils, or may not, yet 
one may have two or more Domicils, 
in the ſenſe of the three firſt Articles. 
If the queſtion were about ſubjecting 
to the Offices and Charges of a place, 
him who has or ſhould ſeem to have 
two Domicils, one in one place, and 
another in another place, he could not 
be made ſubject to the Offices and 
Charges but of one Place alone; thus, 
he could not be named Sheriff or Al- 
derman, nor aſſeſſed for his Perſonal 
Eſtate in two ſeveral places i. 


h Celſus libro primo Digeſtorum tractat: ſi quis 
inſtructus ſit duobus locis æqualiter, neque hic quam 
illic minus frequenter commoretur, ubi domici- 
lium habeat, exiſtimatione animi eſſe accipiendum. 
Ego dubito, fi utrobique deſtinato fit animo, an 
Tie quis duobus locis domicilium habere, licet dif- 
Bile eſt. J. 27. f. 2. f. ad municid. 

Viris prudentibus placuit, duobus locis poſſe ali- 
quem — domicilium, ſi utrobique ita ſe inſtruxit, 
ut non ideo minus apud alteros ſe collocaſſe videa- 
tur. J. 6. S. 2. cod, | 

Labeo indicat eum, qui pluribus locis ex æquo 
negotietur, nuſquam domicilium habere. Quoſdam 
autem dicere referr, pluribus locis eum incolam eſſe, 
aut domicilium habere: quod verius eſt. 1, 5. 
b. | 

# © The Uſage in France does not allow the im- 
© poſing of theſe forts of Perſonal Offices and 
© Charges on one and the fame Perſon in two dif- 

.c vas pgs altho the ſaid Perſon ſhould have a 
Domicil in each Place; ſo that we do not ob- 
© ſerve the Roman Law in this matter, which ſub- 
© jets Perſons to the Offices and Charges of both 

Domicilss. 1 8 

In cola & his magiſtratibus parere debet, apud 
quos incola eſt: & illis, apud quos civis eſt. Nec 
tantum municipali juriſdictioni in utroque municipio 
ſubjectus eſt, verum etiam omnibus publicis mune- 
ribus fungi deber. J. 29. N ad munici˖ꝛ. 

Cum te Biblium origine, incolam autem apud 
Berytios eſſe proponas 7! merits apud utraſque civi- 
tates muneribus fungi compelleris. l, 1. C. de mu- 
nicip. & orig. 


5 VII. 

-. Every Every one is at liberty to chuſe the 
ene has the place of his Domicil, and to change 
Lb) of likewiſe his Habitation, as he pleaſes, 


þ h Ag : 
__" unleſs he were prohibited to dwell in 


ul, 


{ome certain place, or that he were by 
order of the Prince confined to a certain 
place J. Bur if his Change of Abode 
were made to avoid the Offices of the 
lace ot Domicil, or the payment of 
25 it ought to be accompanied 
with two Circumſtances; one of a rea] 
Tranſlation of Domicil without deceit 
| 1 Nihil eſt impedimento quominus quis ubi velit, 
habeat domicilium quod ei interdictum non ſit. J. 31. 
ff. ad municip. 


and fraud n; and the other, that this 
Tranſlation of Domicil had preceded 
the Nomination to the Office to which 
one is called n, ſuch as that of Sheriff, 
Alderman, or other, or the Aſſeſſment 
for the Tax, or other Impoſition, ac- 
cording as the Laws and Cuſtom of the 
Country may preſcribe the manner of 
the ſaid Change, either as to the time 
of making it, or the manner of publiſh- 
Ing It 0. 

m Domicilium re & ſacto transfertur non nuda 
conteſtatione, ſicut in his exigitur qui negant ſe pofle 
ad munera ut incolas vocari, I. 20. C. eod. 

Incola jam muneribus publicis deſtinatus niſi per- 


fecto munere incolatui renuntiare non poteſt, /, 34. 


eod. 
» Non tibi obeſt fi cum incola eſſes, aliquod 


munus ſuſcepiſti, modo ſi antequam ad alios hono- 
res yocareris, domicilium tranſtuliſti. l. 1. C. de 


incol. e ubi quis domic. 
„By the Uſage in France there are ſeveral Re- 


* gulations touching the manner of transferring one's 
© Domicil, and the effect it ought to have, and 
< particularly with regard to thoſe who transfer 
© their Domicil from a place that is ſubject to 
© Taxes, to a placethat is exempt from them. 


VIII. 

As it is by the fixing one's principal 8. Euer; 
Abode in a Place, that he has there his ene bear: 
Domicil; ſo it is by the ſaid Domicil the Char- 
that he is made an Inhabitant, and be- * 8 
comes ſubject to the Offices and Char- wy: J. 
ges of the Place 2 has his 

þ Municipes dicimus ſuæ cujuſque civitatis cives. Pc incipa 
J. 1. S. I. inf. F. ad municip. & de incol. Domicil. 


IX. 


Altho one cannot live without be- 9. i my 
ing in ſome place or other, yet one happen 
may be without a Domicil; for the Do- _ ne 
micil being a fixed Abode in a certain 1 
Place during the time it may laſt, he 40. 
who ſhould leave his Domicil in order 
to go and ſettle another in a remote 
Place, might during the Voyage by 
Sea or Land, have no Domicil at all in 
any Place 4. | 

q Difficile eſt fine domicilio efſe quemquam, 

Puto autem & hoc procedere poſſe, ſi quis domici- 
lio relicto naviget, vel iter faciat, quærens quo ſe 
conferat, —= ubi conſtituat ; nam hunc puto ſine 
domicilio eſſe. J. 29, $ 2. F. ad municip, 

© There are Vagabonds, who without travelling 
© in queſt of a Domicil, haye really and truly no 
© certain Domicil at all, but go wandering about 
© the Country, ſeeking for opportunities to pilfer 
© and ſteal, 

X. 


There are Perſons who are ſo ſtrictly 10. The 
linked together, that the Domicil of the Domi 
one is that of the other. Thus the © Fo 5 
Conjunction which Children have with 4, Jin be- 
their Fathers, makes the Domicil of the e A. 
Children to be the ſame with that of thority, ” 


their Fathers, until the Children be of —_ of 
| A ge Father. 


11. The 
Domicil 

the Wife 
that of 1. 
Husband. 


Age to ſettle themſelves in ſome other 
Place, which they may do, whether 
they be emancipated or not; for they 
may have good Reafons for making ſuch 
a Changer. | | 
r Placet etiam filios familias domicilium habete 
poſſe, non utique ubi pater habuit, ſed ubicunque 
nicip. 
= the 5th Article of the 2d Section of the Title 
- Perſons in the Civil Law in its Natural Or- 
7. | 


J Since the Domicil of the Fathers 
is the place of the Origin of the Chil- 
dren, as has been ſaid in the firft Ar- 
ticle, and that the Domicil of Children 
is alſo the ſame with that of their Fa- 
thers, if they do not change it, as is 
ſaid in this Article, it follows that the 
Children whom their Fathers at their 
Death leave in Minority, retain their 
Domicil where that of their Fathers 
was, and they ought conſequently to 
bear the burdens of that Place, ſuch 
as Taxes and others, if they are not 
exempt from them: but ſince before 
they attain to the' Age of Majority, 
there may happen Changes which 
change the Domicil of the Children 
that are under Age, thoſe to whom 
fuch Changes do happen, may not- 
withſtanding their Minority, change 
their Domicil, and fix it ſome where 
elſe. Thus for example, if a Minor 

ets an Office, or is engaged in an 
mployment which he may exercife in 
his Minority, or with a Diſpenfation 
of Age, the Reſidence which he will 
be obliged to make in the Place where 
he is to execute his. Office or Imploy- 
ment, will oblige him to fix his Domi- 
cil there. Thus the ſettlement of a 
Minor in another place than that of 
his Origin by means of a Marriage, 
may be made under Circumſtances 
which demand, and which conſequently 
permit the Change of his Domicil. 

XI. 


11. 6e The Conjunction of the Wife with 
Domicil of the Husband, making as it were one 
the Wife is Perſon out of the two, the Domicil of 


2 = the Husband 1s that of the Wite, and 


bound to cohabit with him. Thus a 
Wife who had her Domicil in another 
place than that which was the Domi- 


V Corporations; &c. Tit. 18. Sekt. 3. 


ſhe can have none other, becauſe ſhe is 


eil of her Husband, quits her own Do- 
micil by her Marriage £. 


_ $ [tem reſcripſerunt mulierem quamdiu nupta eſt, 
incolam cuſden civitatis Viuleri, cujus maritus ejus 
eſt, & ibi, unde originem trahit, non cogi mune- 
ribus fungi, . wir. 5. 3-of ad municig 

Mulieres honore maritorum erigimus, genere no⸗ 
bilitamiis, & forum ex ebrum perſona ſtatgimus & 
domicilia mutamus. l. 13. C. de dignit. l. alt, C. de 


* 


incol. 
See the 2d Article of the firſt Section of the 5th 
Title of Perſons, in the Civil Law in its Natural 


Order. + 4h 
XI. 


Widows retain the Domicil which 12. The 
their Husbands had at the time of their '4ow e. 
Death, and do niot take up again, their 753” oY 

Ar War n Domicil of 
belt Domicil by the bare effect of their ;,, deceaſ 
usbands Death, but they may either ed Haß 
return to their firſt Domicil, or chuſe d, un- 

another; and if they marry again, their '# ſhe 
Domicil will be that of the ſecond Huſ- 8“ 
band .-. 4 . 
Vidua muſter ami mariti domiciltur retinet, 
exemplo clariſſimæ perſona per maritum factæ; ſed 
que aliis intervenientibus nuptiis permutatur. 
J. 22. S. 1. f. ad municip. r 

Sin autem minoris ordinis virum poſtea ſortitæ 
fuerint, priore W peya'®, poſterioris ritĩ 
ſequentur conditionem & domicilium. J. Alt. Oi de 
incol. by . . 

| XIII. 5 

Marriage de 8 not change the Do- 13. Spen- 
micil of the Wife until it be accom- ſals do noe 
pliſhed. Thus, during the Spouſals, ge rhe 
the Woman that is betrothed retains 5% % of 

A. n eee neee eee r that is 
ſtil her own Domicil; and if any Caule . 
breaks off the intended Marriage, there 
is no Change in her Domicil 4.F 

1 Ea que deſponſa eſt, ante contractas nypti. 
ſuum wht tts de elle. I. 32. F. ad 2 
01%. f 0 

XIV. bY 

Thoſe who are-, confined to 4  cer- 14. Ds. 
tain Place by Order of the Prince, do nici of 
not change their Domicil, and they Exile. 
retain that which they had before their 
Exile; and if they are ſubje& to Taxes, 
they continue to pay them in the place 
where they did formerly reſide x, bit 
they have in the place to which they 
are confined another kind of Domicil 
by the neceſſity they are under of re- 
ſiding there during the rime that is pre- 
ſcribed them . | 


x Domicilivm habere poteſt & relegatus eo loct | 
unde arcetur, ut Marcellus fcribit. I. 27. $. ult. f. 
ad municip. VETS” 

y Relegatus, in eo loco in quem relegatus eſt, 
interim neceſſarium domicilium habet. J. 22, 5.3. 
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The PUBLICK LAW, Sc. Book I. 
25. Offices are impoſed only on Inhabitants, 
— — _— guch as have not transferred their 
8 E CT. IV. 26. Exclufimn from Offices becauſe of un- 
| worthineſs. 


Of the Nomination or Eleftion to 27. The ſcarcity of Inhabitants makes the 
Excuſes nnd the Intervals to ceaſe. 


Municipal Offices, and of the Cau- ? 4 
21. Offices that are compatible. 
ſes which exclude or exempt Perſons „ 


488 


K 
—— — — 


common. cum dignitatis gradu, ſive cum ſumptu, ſive ſine 
; 6 erogatione 


from them. | fees by exe 4 | 
30. umination to et ought to be 
The CONTENTS. made ſome time Baby es Perſons no- 
minated are to enter on the exerciſe of 
I them. 
1. What are Municipal Offices. 31. Perſons named to Offices are compel- f 
2. Two ſorts of Municipal Offices. - led to ſerve in them if they are not 
3. Difference between Municipal Offices and excuſed. : | 
others. 32. He who does nct inſiſt on his Exemption, 
4. The manner of naming to Municipal Of- dces not loſe his Right in another Caſe. 
tes. | 33. The Office does wot go to the Heir of 
5. None called to theſe Offices but ſuch as bim who dies before he enters upon the 
27 capable, and Inhabitants of the exerciſe of it- 
Faces | 
6. Inbabitants of a place called to the pub- I. 
lick Offices by turns; if they have no ex- + HE Municipal Offices menti- 1. Wi 
c ſe. | | cned here, are thoſe which ob- — 1 
7. Three Cauſes which exclude or exempt lige to ſome publick Functions, ſuch as _ of 
Perſons from publick Offices. the Adminiſtration of the Affairs of 
8. Tuo ſorts of Exemptions, the Corporation, the ſerving as Aſſeſ- 
9. Exemptions on account of Privilege. ſors or Collectors of the publick Taxes, 
10. Exemptions granted by Towns. and other Offices of the like nature, 
11. Exemption becauſe of Minority. different from thoſe Charges which im- 
12.\E-emption on account of old Age. ply no exerciſe of a publick Function, 4. Th 
13. Diſeaſes which excuſe from theſe Of- but which oblige barely to ſome Con- | Mann 
es. tribution or Expence, and regard the _ 
14+ Excuſe becauſe of the number of Chil- Goods of Perſons without relation to 2 
dren. any Service the Publick reaps from their N 
„ 15. De Grandchildren repreſent their Fu- Induſtry ; ſuch as the Charges of Con- 
by ther, to ſerve as an Excuſe. tribution to Taxes and other Impoſiti- 
_ . 16. Excuſe on account of actual Service in ons, thoſe of quartering Soldiers, and 
1 the Army. | others of the like kind a. 
| [it 17. Excuſe by reaſon of Poverty. 4 Munerum civilium quzdam ſunt patrimonii, 
1b 18. Other Grounds of Excuſe according alia perſonarum. I. 1. F. de muner. & honor. 
but to Equity. | 
Uo 19. Two imperfeft Excuſes are not ſuſſi- . II. 
me: | cient to make a perfett one. The Municipal Offices, which are 2. Tus 
WT 20. One is not called more than once to the the ſubject matter of this Section, are —1 
Same Office, but in caſe of Neceſſity. of two ſorts: one of thoſe which have Off. 
1 21. He who has ſerved in an Office, can- ſome Dignity annexed to them, ſuch as 
Wil 1 act be named to the ſame, nor to another that of Sheriff; or others which have 
5 Office, except after a certain interval of the Adminiſtration of Affairs, whether 
5 ime. they engage the Perſons who ſerve in 
= | | 22. The interval is voluntary for Offices them to any Expence, or to no Expence 
8 | that are burdenſome, but not for Ligni- at all. The other is of thoſe which 
WT ties. have only Functions without any is 
1 23. The ſame Office is not continued from nity, ſuch as that of collecting the pu 
8 Father to Son, nor from Son to Father, lick Taxes, if it is ſeparated from 0- | | 
1 24. It is not the ſame thing between Bro- ther Functions b. | 
Ul thers, altho they have their Goods in 3 Honor municipalis eſt adminiſtratio reipublice = ; 


1 »@þCorporatidiisg. Sc. Tit. 16. Sect. 4. 


erogatione contingens. J. 14. F de mun. & ho- 
Nor. | 4 
Publicum munus dicitur quod in adminiſtranda re- 
publica cum ſumptu ſine titulo dignitatis ſubimus. 
d. l. S. 1. DO 145}. ve NY: 4. | 
One muſt not expect to find in theſe Texts, nor 
© in the others of the Roman Law which regard the 


© ſeveral ſorts of Municipal Offices and their Func- 


© tions an exact Conformity to our Uſage z for theſe 
Offices and their Functions are different in our 
© Uſage from what they are in the Roman Law. 


w 12 RAC” 
3. Diffe- There is this Nifference between the 
ry „Municipal Offices and the qther forts 
nicipa of- of Offices, {uch as thoſe of Judges, of 
fees and Officers employed about the Reve- 
ther nue, and others called Officers of the 
Crown ; that as the Functions of theſe 
are committed to them by the Prince, 
they have for their Title to their Offi- 
ces the Patents or Commiſſions which 
the Prince gives them; whereas the 
Fun&ions of Municipal Offices being 
committed to thoſe who exerciſe them 
by the Corporations whom the ſaid 
Functions concern, they are called to 
thoſe Offices, by the Election of the 
Perſons Who have a Right to nomi- 
nate c. | 
c Obſeryare oportebit Magiſtratus, ut decurioni- 


bus ſolemniter in curiam conyocatis, nominationes 
ad certa munera faciant, J. 2. C. de decur. 


| „ V+ 
4. The The Ele&tion or Nomination to 
anner of Municipal Offices is made in every 
, Town, and in every Place, not by 
Municipal Tag | 
en, all the Inhabitants together, for that 
| would cauſe too great a Confuſion, and 
ſuch a Concourſe of People 'would be 
unlawful d; but by thoſe who accord 
ing to the Regulations and Uſages of 
the Places are. named to compoſę the 
Aſſembly in which the Nomination 
ought to be made; and the Nomina- 
tion ought to be by Plurality of Voices, 
obſerving therein the Formalities pre- 


ſeribed by. the reſpective Uſages and  \yhether we conſider in Municipal 5. 04. 
Offices the Honour and Dignity which ee of 
__ ; 0 
ces which their Functions may require, al wal 
it is but juſt that the ſaid Inconvenien- Offices by 
ces and Advantages ſhould be divided i 
they have 
no Excuſe 


Regulations, -whether 4t be as:to the 
manner of voting, and counting the 
Plurality of Voicds, or as to the num- 
ber neceſlary for compoſing the Aſſem- 
bly: And if the' Perſon named to the 
Office was one of the Aſſembly, he 
may be reckoned to make up the num- 
ber e; for they might have named ano- 
4 See Tit. 2, Seft; 3. Art 1. 
e Secundum locorum conſuetudinem. J. 6. 5. 1. 
in f. ff. quod cel. n 
See the Text qubted on the preceding Article. 
Plane ut duæ partes decurionum affuerint, is quo- 
que quem decernent, numerari poteſt. . 4. eod. 
By the Roman Law it was neceſſary for ma- 


Vol. II. 


ee 07 057 belles 
1 4111 * in 

king up the number required to a legal Nomina. 
© tion, that there ſhould. be two thirds of thoſe 
*, who, ought to make a full Meeting. 
Ordo non aliter habeatur quam duabus partibus 
adhibitis. J. F. decret. ab orb. fact. I. 3. ff. quod 
cujuſq. univ. nom. | 

Nominationum forma yacillare non debet, fi 
omnes, qui albo curiæ detinentur, adeſſe non, poſs 


ſunt, ne 2 abſentia, ſive neceſſaria, ſive 


fortuita, debilitet quod a majore parte ordinis ſalu- 
briter fuerit conſtitutum: cum duæ partes ordinis 


in orbe poſitæ totius curiæ inſtar exhibeant. J. 46. 


C. de decur. 


Je The; Number, ſufficient in Elections depende 


© on the Uſage of the Place. 
V. 


Seeing the Municipal Offices oblige 5- None 
called to 
heſe Offi 
. ; ces but 
jult to call to them only the Inhabitants fach as are 


of the ſaid Places g, and ſuch as are ca- capable, . 


pable of them, obſerving a due Pro- 424 Inha. 
bitants of 


the Places 


to Functions which regard the publick 
Intereſt of Towns and other Places, it is 


portion between the. Condition of the 
Perſons, their Eſtates, . their Induſtry, 
and the different Functions of the Of- 
fees h, and calling thoſe who are qua- 
liſied to ſerve in them, every one in 
their turn. 


g Ejus patriæ oneribus. reſpondere debes, cui te 


attributum eſſe commemoras, J. 1. C. quemad. civ. 
mun. indic, i 
See Art. 25. 8 
De honoribus five muneribus gerendis, cum 
uæritur, in primis conſideranda Perſona eſt ejus 
cui defertur honor ſive muneris adminiſtratio: item 


origo natalium, facultates quoque an ſufficere injunc- - 


to muneri poſſint, item lex ſecundum quam muneri- 
bus quiſque fungi debeat. J. 14. §. 3. fi de mun. 
honor. | 

Ad ſubeunda patriæ munera digniſſimi meritis & 
facultatibus curiales eligantur, ne tales forte nomi- 
nentur qui functiones publicas implere non poſſint. 
l. 46. C. de decur. | 

Civilia munera per ordinem pro modo fortuna- 
rum ſuſtinenda ſunt. J. 10. C. de mun. patrim. , 


VI 


may be in them, or the Labour and Expen- 


ſuceeſſively among the Inhabitarits, and 
that they be all called to them every 
one in their turn, according as they 
may be capable of them , as has been 
abs eIARES!, Mien win en! ſaid 

i Vacuatis reſcriptis, per quæ munerum civitium 
nonnullis eſt vacatio præſtita, omnes civilibus ne- 
ceſſitatibus aggregentur, ita ut nec conſenſu civium 
vel curiz, præſtita cuiquam immunitas valeat: ſed 
EE. 4 WT. 
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ther Perſon, and it / was uncertain 
Whether he ſhould: be named, or ano- 
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The PUBLICK LAV, S.. Book I. 
ſaid in the amen Article: But we Nun N. 
mult exceꝑt from this Rule ſame Perſons 3 X. 

who cannot be called to the publick We may place in the number of Per- 10. Ex. 
Offices, as ſhall be explained by the ſons exempt by Privilege, thoſe who en, 
Articles following. have ſettled in any Town or other Place, Tun. 


14 « 


omnes ad munerum focietatery conyenianrur. l. 19. to exerciſe their Profeſſion there; as 
l 4 Phyſicians, or Perſons who make Pro- 


See Art. 20. and the Texts there cited. feſſion of teaching ſome Art or Science, 
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7. Three There are three forts of Perſons who 
Cauſis ought not to be called to publick Ok- 


or of ſetting up an Academy for Ri- 
ding, Fencing, or other Exerciſes; if 
= — . there was upon that 
condition, that they ſhould enjoy the 
ſaid Exemption g. l 1 


. clude or ex«,1 7 © | 

4 — 4 them 4 = _— — * — 44 . pa. 7 dn. 6. of this firſt Book, 12 
1 | i ons from them ** Inf ir 5 nc | + Is rant, Be 1 Ti the Texts 

'* Suk of- other Impediments ; and thoſe who cited. Ne 2 
j frees, are unworthy of them: as ſhall be ex- YI. fo 
10 1 . . © 0 
] plain d by the following Articles. The Excuſes which exempt from Mu- 11. z. 


[4 See Art. 8, 95 10. 


— 
. I — 
— —— — 

E 


5 | nicipal Offices, are of ſeveral ſorts ; nie 
=_ ee e throne al and we may ſer down as the firſt, Mi- **-%v 
Wl VIII. noriry becauſe of the Weakneſs of Age, 
4 ; wich not allowing Minors to have the 

i 2 There are ſeveral Cauſes of Exemp- Management gg own Affairs, 

6 forts of tion from Municipal Offices, and they ought with much morereaſon to exempt 
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may be reduced to two kinds; one, 
of the Exemptions by Privilege 2; 
and the other is that of the Excuſes 
which ſerve for obtaining a Diſpenſa- 
tion o. 


» Seethe two following Articles. 
o See Art. 11, 12, &c. 


I IX. 
9. Exemp- Privileges are annexed either to the 
ziens on Perſon, or to the Quality. Thus for 
account of the Perſon, he who for ſome Merit, 


tions 


lege, cannot be called to theſe kids of 
Offices. has = the Quality, Gen 
tlemen are exempted from being Collec- 
tors of the Taxes p. N 


Curialibus conſortiis conſulentes, cenſemus ut 
nemo ſibi blandiatur, & noncertis modis ſeſe liberum 
eſſe exiſtimet, ſed pro noſtra forma tantummodo ſciat 
poſſe libertatem dh; curialis competere conditionis: 
ae eee ene e ee 
dit præſens fanftio, ex praſenti die antiquandis. 
Si quis igitur vel ſummum patriciatus honorem fue- 
rit conſecutus is gaudeat ſe hujuſmodi conditio- 
nis eſſe exſartem- J. alt. C. de decurion. 


qui ex eo gradu palatio noſtro adhæſerint, adeſſe ſibi 


competentia privilegia glorientur: qui vero ſu- 
periordu dighitaribls creverint, nibiſominus ejus 

i privilegia præſto ſibi fuiſſe lætentur. J. 11. C. 
de excuſ. mw. a 


them from taking care of the Affairs of 
others, and is in them a kind of Inca- 
pacity, which does not ſuffer that the 
—.— Intereſt be entruſted to their 
Management y. But if the Municipal 
Office to be diſpoſed of were ſuch as 
had only ſome Honour or Dignity an- 
nexed to it without any Adminiſtration, 
it would be ſufficient if he who is called 
to it was paſt the Age of four and twen- 
ty, and entred into his five and twen- 
tieth Year, at which Age he may en- 


5 

1 elle or ſome Service, has obtained à Favour ter upon the Exerciſe of an Office of 

bi of the Prince which may entitle him to this kind s. 
this Exemprion, either expreſly, or by 1 aq Rempublicam adminiftrandam ante viceſi- 
a Conſequence of ſome general Privi- mum quintum annum, vel ad munera quz non pa- 


trimonii ſunt vel honores, minores admitti non 
TIE bf muner. & honor. NY 
s viceſimus quintus ce 0 
eu, Hoc 2 in 22 nf cau- 
a conſtitutum ut plenis inchoatos acci- 
piamus ; ſed in his — — in quibus Rei- 
5 quid eis non committitur. Cæterum cum 
no publico honorem ei committi, non eſt di- 
cendum etiam cum ipſius pernicie minoris. 4.8. fe 
de mun. œ bon. 
XII. 


The ſame Cauſe of Weakneſs of Age 12. fr. 


emption on 
account of 


which ought to exempt Minors from 


niences which attend it, are a juſt 
Cauſe for being exempted from ſerving 
in Offices whoſe Functions do not ſuit 
with Perſgns of that Age, which even 


0 


1 Eos qui cum r ee, r 1 . Municipal Offices, ought alſo to ex- „ 41. 
1 n 1457 Fe NG OP 12 * If "> empt thoſe who are paſt ſeventy Years 
ks 00 nem eos qui ibidem peragendis { gran iſque re- | ly Weak 
| | } civilium munerum fieri jubemus exſortes. itur neſs, and the Infirmities and Inconve- 


Of Corporations, &c. Tit. 16. Sect. 4. 


of itſelf, without any other Infirmities, 
renders thoſe who are ſo far advanced 
in Years incapable of Buſineſs t. 


t Si ultra * ætatis annum patrem 
tuum eſſe præſes provinciæ perſpexerit, eum per- 
ſonalium munerum vacatione perfrui providebit. 
J. 10. C. de decur. 
Majores ſeptuaginta annis a tutelis & muneribus 
perſonalibus vacant, ſed qui ingreſſus eſt ſeptuage- 
ſimum annum nondum egreſſus hac vacatione non 
utetur, quia non videtur major eſſe ſeptuaginta annis 
qui annum agit ſeptuageſimum. J. 3. f. de jure 


11NKY, 
XIII. 
Thoſe who labour under habitual 


ways a Facility and Willingneſs to act 
in his own Affairs, altho he be indiſpo- 
ſed : and there are many Perſons whoſe 
proper Affairs are leſs cumberſom than 
the Functions of Municipal Offices. So 
that it would ſeem that this Text ought 
to be underſtood only of thoſe who 
have not long and frequent Fits of the 
Gout, and who in their long Intervals 
from Pain may be able to act freely; 
which has induced us to think that it is 
by Prudence and Humanity that we 
ought to judge of the Effect which the 
Excuſe founded on this Diſtemper ought 
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them, and even incapable of them. 
Thus the Blind, the Deaf, the Dumb, 
the Conſumptive, and thoſe who labour 
under other Diſtempers of the like na- 
ture, cannot be called to theſe Offices ; 
but the Gout is not reckoned among 
the Infirmities which ſerve as an Ex- 
cuſe, unleſs the ſame be in ſach a de- 
gree as to hinder one from acting as the 
Buſineſs would require, and that it 
would be reckoned inhuman not to ad- 
mit of ſuch a one's Excuſe x. 

1 Si ea cœcitate pater tuus oppreſſus eſt, ut utriuſ- 
que oculi aciem prorſus amiſerit, leyamentum per- 


ſonalium munerum ſentiet. J. 1. C. qui morbo [2 
excuf. 

. auriculari morbo debilitatum te eſſe dicas, 
juxta juris publici authoritatem a perſonalibus mu- 
neribus vacationem habebis. “. 2. eod. 

Luminibus captus, aut ſurdus, aut mutus, aut fu- 
rioſus, aut perpetua valetudine tentus, tutelæ ſeu cu- 
rx excuſationem habet. J. 1. C. qui morbo ſe excuſ. 

Altho this laſt Text regards only an Exemption 
© from a Tutorſhip, yet the ſame Equity requires that 
© perpetual Infirmities ſhould be ſuſtained as a good 
© Excuſe for not ſerving in Municipal Offices. 

x Podagrz quidem valetudo nec ad perſonalium 
munerum prodeſt excuſationem: verum cum ita te 
valetudine pedum afflictum dicas ut rebus propriis 
interceſſum commodare non poſſis, rector Provin- 
ciæ ſi allegationibus tuis fidem adeſſe perſpexerit, 
ad perſonalia munera te vocari non patietur. J. 3. C. 
qui morb, ſe excu/. 


T We have not ſet down in the Ar- 
ticle what is ſaid in this laſt Text in 
relation to the Gour, that it does not 
excuſe except when it is ſuch, that he 
who labours under it is not able to act 
in his own Affairs. For beſides that 
People are willing to undergo Incon- 
veniences 1n their own proper Concerns, 
which it would not be juſt to expect 
they Mould be willing to bear with in 
the Affairs of others; a Man has al- 

Vet. 


convenient, it is juſt to favour thoſe 
who have many Children, in conſide- 
ration of the Advantage the State reaps 
from the Multitude of the Perſons who 
compoſe ir. Thus, thoſe who have ma- 
ny Children are juſtly diſpenſed with 
from bearing Municipal Offices, whe- 
ther we judge of the Effect which this 
Excuſe ought to have by the Circum- 
{tances of the number of Children, of 
the Condition of the Perſons, of their 
Eſtates, and by other Conſiderations, 
according as it ſhould appear equita- 
ble to have regard to this Ground of 
Excuſe, altho there were no Rule thar 
fixed the number of Children neceſſary 
to ſerve as an Excule, or that the num- 
ber were fixed by ſome Rule or Uſage, 
as we ſee it differently regulated in di- 


vers Places, in ſome Places fixed at a 


Frome number, and in others at a leſ- 
ery; but to make up the Number of 
Chil- 


y Eos qui cujuſcumque ſexus liberos quinque ha- 
beant impetrata ſemel vacatione potiri conyenit. 
l. ult. C. de his qui num. lib. 

Patribus qui filios vel filias quinque habuerint, 
promiſſa legibus immunitate ſervanda. d. J. 

Cura extruendi vel reficiendi operis in civitate, 
munus publicum eſt, a quo quinque liberorum inco- 
lumium pater excuſetur. J. 4. . de mun. & hon. 

Si quis decurio pater ſit duodecim liberorum, ho- 
noratiſſima munerum quiete donetur. J. 24. C. de 
decur. & fil. cor. 

Demonſtratur varie nec abſciſſe, numerum libe- 
rorum ad excuſationem municipalium munerum pro- 
deſſe, ex reſcriptis divi Elvii Pertinacis. Namque 
Sylvio Candido in hæc verba reſcripſit: EI x, pn 
amy A / dpinav, Tis M οτe.ʒ 5) ] Nx - 
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N M 7s Ci d nAwong, 5% g dAYYW wot 
ovſyghow νοννẽͤ Ti md ei. Y aui ow 


Tay A&{]seſioy ; 1d eſt, Eiſi non ab omnibus mune- 


ribus dimittit patrem natorum numerus : quia ſe- 
decim pueros habere te per libellum notificaſti, non 
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Children, we reckon only thoſe who 
are living at the time of alledging the 
Excuſez; and thoſe whoare born after 
the Admiſſion into the Office do not 
ſerve as an Excuſe. 

eſt irrationabile, ut concedamus filiorum educatione 


remitti tibi munera. 1.5, $. 2. ff. de jure immun. 
© It is none of our Buſineſs here to reconcile 


C theſe different Texts about the number of Chil- 


© dren neceſſary for procuring an Exemption 
© from Municipal Offices; it would ſeem by 
© this laſt Text that it was arbitrary to judge of 
© it according to the Circumſtances, ſince it is 
©* faid there that the Number of Children does 
not excuſe indifferently and abſolutely from 
© Municipal Offices: and Equity would ſeem to 
© require that it ſhould be ſo, ſeeing there are 
© Perſons to whom a ſmall number of Children 
© is yery burdenſom, and there are others to 
© whom a much greater number is not inconve- 
© nient. But ſince there are Uſages of Places 
© which have differently regulated the number of 
© Children neceſſary for this Exemption, we have 
© couched the Article in Terms which may agree, 
© both to the Rule of Equity we have juſt now 
© taken notice of in this laſt Text, and to the ſe- 
© yeral Uſages of Places, which in all probability 
© have been a Conſequence of the Diyerſity of 
* thoſe other Texts, 

2 Qui ad munera vocantur, vivorum ſe liberorum 
numerum habere tempore, quo propter eos excuſari 
deſiderant, probare debent. Numerus enim libero- 
rum poſtea impletus ſuſceptis antea muneribus non 
liberat, J. 2. S. 3. F de vacat. mun. 

Hoc circa vacationes dicendum eſt: ut fi ante 
quis ad munera municipalia vocatus fit quam nego- 
tiari inciperet, vel antequam in collegium adſumere- 
tur, quod immunitatem pariat, vel antequam ſep- 


tuagenarius fieret, vel antequam publice profitere- 


tur, vel antequam liberos ſuſciperet, compellatur 


15. The 


Grand- 


Children 
repreſent 
their Fa- 
thers, to 


ad honorem gerendum. J. 5. S. 7. J. de jure 


immun. 
Ad excuſationem munerum deſunctus filius non 


proſit, præterquam in bello amiſſus. J. Alt. eod. 
Sed fi in bello amiſſi ſunt quæſitum eſt an proſint? 

& conſtat eos ſolos prodeſſe qui in. acie amittuntur, 

Hi enim qui pro Republica ceciderunt, in perpe- 


tuum per gloriam vivere intelliguntur. Inſt. de ex- 


cu. tut. 

- © Altho this laſt Text relates only to the Exemp- 
© tion from a Tutorſhip, yet it may be applied to 
© this Caſe, and would have its Equity therein, 
© altho it ſeems not to ſuit with our Uſage, 


XV. 


If there were only Grand- Children 
in the room of one or more Children 
already deceaſed, the number would 
be ſupplied by the ſaid Grand-Chil- 
dren, thoſe of every Son coming into 


ſerve as an the Place of their Father 2. 


Excuſe, 


a N s loco parentum ſuccedentes vice eo- 
rum prodeſſe conſueyerint, ideoque, fi quinque nu- 
merus liberorum ex amiſſorum filiorum nepotibus 
ſuppletur, a muneribus perſonalibus is, quem pa- 
trem tuum eſſe dicis, juxta conſtituta excuſatur. f. 3. 
C. de his qui num. lib. 5 | 

mque autem nepotes fuerint ex uno fi- 
lio pro uno filio numerantur. J. 2. $. 7, H. de 
ex. 


Book I. 


XVI. 


Thoſe who are in actual Service in 16. rx; 
the Army are likewiſe exempt from on accour; 
Municipal Offices, and they are diſpen- 7 
ſed with from ſerving in them in confi- f , 


deration of that other Service they ren- 
der to the Publick, and from which they 
would be diverted by ſerving in the 
Municipal Offices 4: But he who to 
avoid a Municipal Office which he has 
been nominated to, ſhould engage him- 
ſelf in the Service of the War, would 
not on that ſcore be diſcharged from 
the ſaid Office c. 


His qui caſtris operam dant, nullum municipa- 
le munus injungi poteſt, J. 3. S. 1. |; de muner. 
& honor. ; 

c Qui obnoxius muneribus ſux civitatis fuit, no- 
men militiæ defugiendi oneris municipalis gratia de- 
dit, deteriorem cauſam reipublicz facere non potuit, 
J. 4. $. alt. ff. de mun, & honor. 


XVII. 


We may reckon in the number of Ex- 17. Hr 


attual 
er vice in 


cuſes for declining a Municipal Office J rea 


that of Poverty, if it be ſuch as to render Teen 


the Perſon incapable of ſerving in it d; 
for on the part of him who is in this 
condition, it would be juſt not to lay 
a Burden on him which he was not able 
to bear : and beſides, it would be for 
the Intereſt of the Corporation to put 
this Adminiſtration into ſurer hands, 
eſpecially if it were an Office which 
any way concerned the Receipt and 


Disburſement of Money; in which caſe 


if there ſhould happen any Loſs of the 
publick Money by the Infolvency of 
the Perſon appointed to receive it, this 
Loſs would fall on the Corporation 
which had named him e. 


4 Quod fi quis propter cenſum tenuiorem, vaca- 
tionem meruerit, atque hoc probaverit, beneficio 
potiaturz fi propter rerum anguſtias ad perſonalia 
vocatur obſequia. J. ult. c. de his qui num. lib, 

Paupertas ſane dat excuſationem ſi quis imparem 
ſe oneri injuncto poſſit probare, idque divorum tra- 
trum reſcripto continetur. J. 7. fe de excuſat. 

Cum facultates tuas omnes in filium tuum contuliſſe 
te, nec quicquam habere proponas: reſpectu pa- 
trimonii ejus quod tuum deſiit, muneribus ciyilibus 
non adſtringeris. J. 4. C. de his qui num. lib. 

Paupertas, quæ operi & oneri tutelæ impar eſt, 
ſolet tribuere vacationem. I. 40. N eod. 

Altho this laſt Text concerns only Tutorſbips, 


< yet it may be applied for the ſame Reaſons to the 


© Rule explained in this Article, 

e Juxta inveteratas leges nominatores ſuſceptorum 
& eorum qui ad præpoſituram horreorum & pago- 
rum creantur, obnoxii teneantur, ſi minus idonei 
ſine qui ab eiſdem fuerint nominati. J. 2. de ſuſceft. 
prepoſe & arcar. 

© We have not ſet down in this Article, that the 


© Loſs would fall upon the Perſons who * 
"x Ys but 


18. Ot 


grounds 


Excuſe p 
cording 


Equity, 


19. Two 
Imper fect 
Excuſes 
are not 
ſufficient to 
make a 


Perfect one. 


f 
| 


1 


| Of Corporations, Sc. Tit. 16. Sec. 4. 493 


© but that it would fall upon the Corporation 
© which had made the Nomination; becauſe it is 
© the Corporation that is anſwerable for the publick 
© Money, and for thoſe who collect and receive it; 
© and that the Perſons who compoſe the Aſſembly 
in which the Nominations are made, repreſent 
© the Corporation, and are accountable in their own 
© Names only for what they may be charged with 
© of fraudulent Dealing an 

© and this is the Uſage in France ; whereas by the 
© Roman Lay, the Perſons who made the Nomina- 
© tion, were anſwerable for the Conduct of thoſe 
© whom they named, 

Exactores vel ſuſceptores in celeberrimo cœtu cu- 
riæ conſenſu & judicio omnium ſub actorum teſtifi- 
catione firmentur: provinciarumque rectores eorum 
nomina, qui ad publicum munus officii editi atque 
obligati fuerint, innoteſcant, & animadvertant 
quicumque nominaverint, ad diſerimen ſuum uni- 
verſa quæ illi geſſerint, redundare. J. 8. C. cod. 

© And there were even ſome Offices, in which 
© the Perſons who were in actual poſſeſſion of the 
Office named their Succeſſors, and were anſwer- 
© able for them. 

In eum, qui ſucceſſorem ſuo periculo nominavit, 
ſi finito magiſtratu ſucceſſor idoneus fuit, actionem 
dari non oportet. J. 15. S. 1. F. ad municip. 

FV. T. C. de peric. nom. 


XVIII. 


18. Other Tf beſides the Grounds of Excuſe 


grounds of e have juſt now explained, there ſhould 
— be any other juſt Cauſe for diſcharging 
Fquiry, him who ſhould be nominated to a Mu- 
nicipal Office, it would be equitable 
to have regard to it; as if ſome extra- 
ordinary Event had - occaſioned him 
a great Loſs, intangled him in ſome 
great Aſtair, or put him out of a Con- 
dition of being able to exerciſe ſuch 
Office: for in theſe Caſes Equity and 
Humanity ought to ſupply the want of 
written Rules, and indeed it is the 
primary and fundamental Rule in this 
matter, that as it is upon Equity that 
all the grounds of Excuſes which the 
Laws receive are founded, ſo the ſame 
Equity requires that we ſhould admit 
thoſe grounds of Excuſe which parti- 
cular Circumſtances may render juſt f, 
altho the Laws have not foreſeen them. 


F Omnis excuſatio ſua æquitate nititur. 7. 1. f 
de vacat. & excuſ. mun. 

See the following Article, and the Remark up- 
on it. | 


XIX. 


19. Two Seeing old Age excuſes only thoſe 
png who have attained ſeventy Years; and 
_ _ that Children excuſe only when they 
ſufficient to are of the Number regulated by the 
make a Laws, it would not be ſufficient that 
Perfett one. he who ſhould deſire to be diſpenſed 
with from ſerving in a Municipal Of- 
fice were ſixty five Years of Age and 
had three Children; for each of theſe 


Excuſes not being ſufficient ſeparately, 


Male- Adminiſtration :- 


what is wanting to them when divided, 
is not ſupplied by the joining of rwo 
imperfect Excuſes together g. 


Quamvis ſexagima quinque annorum aliquis ſit, 
& tres liberos incolumes habeat, a muneribus ta- 
men civilibus propter has cauſas non liberatur. J. 1. 
S. ult. f. de vacat. & excuſ, mun. 

© If he who has ſixty five Tears of Age together 
© with three Children, were moreover afflicted 
with ſome Diſeaſe, had a great deal of Buſineſs, 
© and buta ſmall Eſtate, or that he laboured under 
© other inconyeniencies, none of which alone 
© would be ſufficient to diſcharge him, but which 
© being all of them joined together would be as 
; _ an Obſtacle as any ſingle Excuſe that is al- 
© lowed to be ſufficient ; it would be juſt to diſ- 


charge him by the Rule explained in the preceding 
* Article, 


XX, 


Since the Municipal Offices ought to 20. One 
be born by the Inhabitants every one in net cat- 
in their turn ſucceſſively, thoſe who {** mere 


. | than once 
have once ſerved in one of the ſaid Offi- ,,.,, ſame 


ces in the places where there is a ſufficient office, bur 


number of Inhabitants, cannot be nam- in caſe of 


ed again for the ſame Office : but in Neceſſit). 
the places where the ſmall number of 
Inhabitants ſhould make it neceſſary to 

name the ſame Perſons more than once 

to the ſame Offices, it might be done 

by obſerving the Rule that is explained 

in the following Article. 


Civilia munera per ordinem pro modo fortu- 
narum ſuſtinenda ſunt. J. 1. C. de mun. patrim. 

Przſes provinciz provideat munera & honores in 
civitatibus æqualiter per vices ſecundum ætates & 
dignitates, ut gradus munerum honorumque, qui 


antiquitus ſtatuti ſunt, injungi: ne ſine diſcrimine 


& frequenter iiſdem oppreſſis, ſimul viris & viribus 
reſpublicæ deſtituantur. l. 3. S. 15. ff. de muner. 
& hon, PTY 

Quis tam inveniri iniquus arbiter rerum poteſt, 
qui in urbibus magnifico ſtatu præditis ac votiva 
curialium numeroſitate Jocupletibus, ad iterationem 
quempiam tranſacti oneris compellat : ut cum alii 
necdum pene initiati curiæ ſacris fuerint, alios & 
continuatio & repetitæ ſpe functiones afficiant, 
J. 52. C. de decur, 

i Defenſionem reipublice amplius quam ſemel 
ſuſcipere nemo cogitur, niſi id fieri neceſſitas poſ- 
tulat. l. 16. S. alt. F. de mun. ex honor. 

Cum te omnibus muneribus functum eſſe adſe- 
veres, ad eadem munera, ſi aliorum civium copia 
eſt qui obſequiis civilibus fungi poſſunt, præſes 
Provinciæ deyocari te non permittet. l. 3. C. quem- 
adm. ciu. mun. indic. 


AXE | 

One cannot oblige the ſame Perſons 21. B. 
to excerciſe the ſame Offices but after % 2 
an interval of five Years; and if thoſe . 

ho have ſerved in one Office, ſhould 2% 
W ave ſerved in one ce; Miuld ran bo 
be called to another different Office, named to 
an interval of three Years would be ne- e ſame, 


ceſſary; which ought to be underſtood 7 77 229 


as well of Offices which have ſome — 


Honour ter a cer- 
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rain inter- Honour or ſome Dignity annexed to 
2 of them, as of thoſe which are only bur- 
1 8 denſome 7. 5 AO! 
Ab honoribus ad honores eoſdem quinquennii 
datur vacatio, triennii vero ad alios, J. 2. C. de mu- 
ner. (& honor. non contin. 


Navicularii, & merca tores olearii, qui magnam 
partem patrimonii ei rei contulerunt, intra quin- 


F. de mun. & honor. 


22. The Ihe Intervals ſpoken of in the pre- 
| 3 ceding Article, are granted for burden- 
+.) ſome Offices to thoſe who being called 


or Offices 6 l a 
2 — to them againſt their Will would 


burden- 
ſome, but renounce the benefit of the ſaid Inter- 
* 1 vals; but as for the Offices which have 
P only Dignity and Honour without any 
Burden, the Interval ought to be ob- 

ſerved without regard to the Conſent 

of him who is called to the Office . 

m Divus Severus reſcripſit, intervalla temporum 
in continuandis oneribus invitis, non etiam volenti- 
bus conceſſa, dum ne quis continuet honorem. J. 
18. F. ad municip. 

Gerendorum honorum non promiſcua ſacultas eſt, 
ſed ordo certus huic rei adhibitus eſt. Nam neque 
prius majorem magiſtratum quiſquam, niſi mino- 
rem ſuſceperit, gerere poteſt: neque ab omni ætate, 
neque continuare quiſque honores poteſt. 1, 14. 
S. 5. F. de muner. & honor, 


XXIII. 


23. The Thoſe Intervals are obſerved with 
ſame Of- reſpect to the Father, and to the Son, 
0 H, living under the Father's Authority aud 
from Fa- juriſdiction; for they being conſidered 
ther to Son, as one and the ſame Perſon, the Ser- 
nor from vice of the one in an Office trees the 
3 Fe other from it during the ſaid Intervals; 
; agaand the ſame Office cannot be cont1- 
nued from the one to the other, nor 
can they be called one after another, 
either to the ſame Offices, or to others 
of a different nature, without obſerv- 
ing the delays of thoſe Intervals z. 
» Honores & munera cum pater & filius decu- 
riones ſunt, in eadem domo continuari non opor- 
tet. I. 1. C. de muner. & honor. non contin. 


XXIV. 


24. tis The Rule explained in the preceding 
not the Article, is limited to the Perſons of 
2 the Father and Son, and does not ex- 
Brothers, tend to Brothers who may have their 
altho they Eſtates in common together, for every 
have their one of them would have his ſeparate 
Gen \in Right therein, and they would be two 
comm®%* Heads of Families; ſo that each of 

them would. have no other Interval be- 

ſides that which ſhould be on account 

of the Offices in which he himſelf 
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quennium muneris publici yacationem habent. J. 5, 


avoid them, and it is free for them to 


had ſerved, and the Service of the one 
would be of no uſe to the other o. 

0 Interyalla tem quz in - unius ona 
locum habent, fratribus (licer communia — 
bona) minime prodeſſe frequenter conſtitutum eſt. 
I. ult. C. de muner. & honor. non contin. 

Licet indiviſa bona fratres habent, nihilominus 
tamen ſinguli ſuo nomine civilibus tenentur mune - 
ribus. J. 7. C. de decur. f j 


XXV. | 

Seeing Municipal Offices can be 25: Office: 
exerciſed only. by the Inhabitants of Gd . 
the Places p; thoſe who have tranſ- %,, 
ferred their Domicil from one Place to rants, and 
another, cannot be called to the Offi- «ch as 
ces of the Place from which they have 44% no: 
removed; but this Exemption takes 3 
place only in the Caſe of thoſe who 3 
have transferred their Domicil before 
they are nominated to an Office in the 
Place from whence they remove, and 
not in the Caſe of thoſe who bein 
named to an Office in the Place o 


their Domicil, would for that Reaſon 


change it 9. 


þ Ejus patriz oneribus reſpondere debes, cui te 
attributum eſſe commemoras. J. 1. C. quemadm. 
CIV. Mun, indic. 

See the 5th Article. 

q Incola jam muneribus publicis deſtinatus niſi 


perfecto munere incolatui renuntiare non poteſt. 


l. 34. F. ad municip. 
There are Regulations and Uſages of Places as 


© to the time and manner of the Tranſlation of the 
Domicil, both with reſpect to the Nomination to 
© Municipal Offices, and to Aſſeſſments for Perſo- 
© nal Eſtates, and eſpecially when any one tranſ- 
© fers his Domicil from a Place that is ſubject to 
© the Tax to a Place that is exempt from it. 

See the 7th Article of the 3d Section, and the 


Remark that is there made upon it. 


XXVI. 


Beſides the Cauſes that have been 26. Ex- 
juſt. now explained, which exclude or ci 
excuſe from Municipal Offices, there/” *. 
are other Cauſes which render Perſons f uu. 
unworthy of them. Thus they who 7hine(+ 
have been judicially condemned to ſome 
Puniſhment for ſome Crime, or Offence, 
cannot be called to theſe ſorts of Ot- 
fices, eſpecially to ſuch as have ſome 
Dignity annexed to them r. But this 
incapacity or unworthineſs ought to be 
Perſonal, and the Son whoſe Father 
had incurred the ſaid incapacity becauſe 
of ſome Crime which he had been con- 
victed of, could not for this Reaſon be 
excluded from wa fry, in theſe ſorts of 
Offices, and even in ſuch as have ſome 
Dignity annexed to them x. 

„Qui ad tempus relegatus eſt, fi decurio fit, 


deſinet eſſe decurio. I. 2. . de decur. 
s Nullum patris delictum innocenti filio pœnæ 


eſt. Ideoque nec ordine decurionum, aut cæteris 
honoribus 


28. Office. 
that are 


compati- 
bh, 


honoribus propter ejuſmodi cauſam probibetur. J. 2. 
5. Z. J de decur. 
Crimen yel pœna 


movemus, reos 
Nec enim itas vel amicitia ne farium crimen 
admittunt. Peccata igitur ſuos teneant auctores, 
nec ulterius progrediatur metus, quam reperiatur de- 
Rectum. l. 22, C. de penis. : 
Quod pater in reatu criminis alicujus eſt, filiis im- 
| pediments ad honores eſſe non debet. J. 3. $- 9. 
F. de muner. & honor, 
XXVII. 
27. The All the Excuſes, and all the Intervals 
ſcarcity ef have their effect in Places where there 
— 4 is a ſuſſicient number of Inhabitants to 
l, the fill the Offices: but if the ſcarcity of 
Excuſes Inhabitants ſhould make it neceſſary to 
ard the name the ſame Perſons again without 
Inerve ohſerving the uſual Intervals of time, 
1 or to name thoſe who have a Jawful 
Excuſe; it is equitable, according to 
the Circumſtances, to diſpenſe in that 
Caſe with the ſaid Rules; obſerving 
nevertheleſs an equitable Temperament 
in granting always ſome eaſe to thoſe 
whoſe Excuſes are moſt favourable, and 
who oyght to be leaſt burdened t. 

t Si alii non ſint qui honores gerant, eoſdem 
compellendos qui geſſerint, complurimis conſtituti- 
onibus cavetur. Diyus etiam Hadrianus de iterandis 
muneribus reſcripfit in bhæc yerba ; illud conſentio, 
ut fi alii non erunt idonei qui hoc munere fungan- 
tur ex his qui jam functi ſunt, creentur. l. 14. $+ 
alt. ff. de muuer. & honor. 


XX VIII. 


23. Offices Offices that are burdenſome cannot 
that are be impofed on thoſe who have already 
— others, even altho thoſe other Offices 
| in'which they actually ſerve, ſhould ob- 
lige them only to the performance of 
ſome Function which were only Ho- 
norary without any Burden. But an 
Office of Dignity may be conferred on 
him who ſerves in an Office that is bur- 
denſome 1. 

1 Honorem ſuſtinenti munus imponi non po- 
teſt: munus fuſtinenti honor deferri poteſt. I. 10. 

F de muner. & honor. 


XXIX. 


5. Per) The natural Order of calling Per- 
ſons are {ons to Offices which have ſome Dig- 
2 nity annexed to them, is to obſerve 
chen / the degrees of their Differences, and 
lar. to call to the higheſt Offices only thoſe 
who have firſt ſerved in the loweſt, un- 
leſs there be ſome juſt Cauſe for yary- 

ing fromthis Order x. 
x Ut gradatim honores deferantur, Edicto, & ut 
a minoribus ad majores perveniatur Epiſtola Divi 


tual Service were elected may expire, 


Qf Corporations, r. Tit. 16. Sec. 4. 493 


* exprimitur. J. 11. f de muner. & 
nor. | 
Gerendorum honorum non promiſcua facultas eſt, 
ſed ordo certus buic rei adhibitus eſt ; nam neque 
prius majorem magiſtratum quiſquam, niſi mino- 
rem ſuſceperit, gerere poteſt. I. 14. S. penult. cod. 
© Altho this Rule be equitable, yet it is not al- 
« ways ftritly obſerved ; for there may be juſt 
« Reaſons why this Ocder ſhould not always be fol- 


« lowed, 
XXX. 


Since after the Nomination to Mu. 30. The 
nicipal Offices, the Perſons who have Nemina- 
been named may be diſcharged, if they 2 © F 
have juſt Reaſons to offer why they 2 
ſhould be diſcharged ; and that before a /ome time 
ſecond Nomination be made, the time 5efore che 


for which the Officers who are in acs © /0n5n0- 
minated 


are to en- 


and the Functions of the ſaid Offices er e the 
come to ceaſe; it is therefore for the exerciſe of 
Intereſt of the Publick, that in order em. 


Ss © 44 eo +» 


y Decurjones ad magiſtratum vel exaſtionem an: 
nonarum ante tres menſes vel amplius nominari de- 
bent. Ut fi querimonia eorum videatur juſta, fine 


| impedimento, in abſolvendi locum alius ſubrogetur. 


J. 1. C. de magiſir. municip. 

Obſervare oportebit magiſtratus, ut decurionibus 
ſolemniter in curiam conyocatis, nominationem ad 
certa munera faciant, eamque ſtatim in notitiam e- 
jus qui fuerit nominatus, per officialem publicum 
perferri curent. Habituro appellandi, fi voluerit, 
atque agendi facultatem apud præſidem cauſam ſu- 
am jure conſueto. Quem fi conſtiterit nominari 
minime debuiſſe, ſumpium litis eidem a nominatore 
reſtitui oportebit. J. 2. C. de decurion. 


XXXI. 


If the Perſons who have been named, 31. Per- 


having no lawful Excuſe, ſhould refuſe jon: named 
to ſerve the Office, they wonld be % Offices 
conſtrained to do it by the Courſe of © 
Juſtice, according to the Circumſtan- ; wr Fs 
ces &. ag them, if 

4 Si quis * in municipio ereatus mu- hey are 
nere injuncto fungi detrectet, per præſides munus 2 excl. 
agnoſcere cogendus eſt remediis 3 tutores quo- Jed. 
que lolent cogi ad munus quod injunctum eſt, ag- 
noſcendum. J. 9. . de muner. e honor. 
Si ad magiſtratum nominati aufugerint, requiran- 
tur. Et ſt pertinaci (eos) animo latere patuerit, 
his ipſorum bona permittantur, qui prerſenti tem · 
pore in locum eorum ad duumviratus munera voca- 
1 ita ut ſi poſtea reperti fuerint, biennio in- 
tegro onera duumviratus cogantur agnoſcere, Oom- 
nes enim qui obſcquia publicorum munerum tenta · 

| | verint 


1 * r 5 — rr 
8 FR"? 2 1 TE 2222 * ” FO * 5 (IM 2 —— EE he 
—— — < —_ — — — W 2 - — —— — 5 —— er 
4 - — 2 1 


8 
1 


£ ft + — 
— 


— —— — 2 * 3 
* —. 5 1 * r DP 
— I 


— at5 1 
n 3 


2 re 7 en 


— N 
5 r A — — 2 — * — * _ = - * 
* 44 5M 7 ad G Ta r 1 
4 . on _ a> - th F 
1 3 932 —— — — 1 
» 


— . 


1 — 3 > Py . _ 


a 
17 

1 

_ 

L l 
. 


* 
1 
4 
4 
* 
33 
4 
1 
17 
1 
TY 
2 4 * 
da ; 
— BY 
4 f 
+ , $4 
FE, #5 
+4 
: 
14 
. 4 
FF 
5 
1 
ES 
1 
5 
3 
} 
1 
1 F-. 
* 
* 
0 
74 a 
3.4 
# 
__ 
1 
FS 
4.8.8 
70 i 
LES 
+ TY 
| TI's 
: 4 
1 7 - 
{ oS T 
+ 
I 
i 
0 1 
N k 
9 
2 5 
# 4 
1 
79 
: FJ 
. 1 e 
«+ $M 
' BJ 1 
1 2.2 
- b 
12 
fi : 
wut 


2208 wy 
r 
— 


i * 3 — 
O 4 83 
af 4 £ 

3 of * 

* * 

— 


« 3 5 9 * 4 IR 
// ß e 
3 e e or ES et. Soo, Ms 

— 


Ws 


th ZN; . — 2 
——————— 
* : 


* 
r 3 _ 


„* 
r 
r 


n 


e 
TY» 


CY — 
og 


ä 


* 


— —— As r OST | OE» ——— Ä—Ä— 
SIS he EET OE ** 
* — TI r Orr goto . — WE 
_ * * 


— 
25 Y N by \ e . 
PPP a = at * * D 6 2 . _ = 
2 0 HEE Fe nm oo SC 7 ge Os ng TAPE 2 . a — 
7 . 8 * _ * 2 * * * 27 Sas TP 3 FAM . 58 — r — r * Long * 8 r — 1 1 de 8 — Fs Se 224 8 A . — * A 7 
8 < : 4 * J ͤ ˙ A -— 2s, 4 5 z 07 PIN” . * R r * - = 3 ns — — e 
— e r N NN — Re 2 — 2 — 4 W N * ON 2 _— * = — ———— = 3 A -- - 2 oy” F a 
— 3 3 2 l EE, * . SS e * , r „ " es; » 3 a 1 * * —_ E 8 PS 
1 7 . 8 Wy * - £ 99 * r . "= ”; - * Ws * . — J oh * 22 I 5 — 4 
— Y 3 - ht. Be a - — "IP * 0 4 A 
% » N © I; i a 5 — - « 
—_— K a e 0 4 — 4 4 - x " : - 7 „ © a INE" 
- _ _ 4 — „ W 2 — 
" * * . 2 3 £ - — 


nee os 
9 3 


* 33 x — 
FF 


% The PUBLICK Law, e Bl f. 


verint declinare, ſimili conditione teneri oportet. 
J. 18. C. de decur. y wiibasr) 


32, He If he who having, an Exemption 
not inf might have got himſelf diſcharged from 
emption, Whether it were with a View to ſerve 
does not his Country, or for ſome other Cauſe, 
boſe Bis he would not by that have loſt his Ex- 


right in : Tikes 
—__ emption : and if he were called to 


Caſe, another Office, he might inſiſt on his 
| Privilege . 

a Qui publici muneris vacationem habet, ſi ali- 
quem honorem, excepto decurionatu, ſponte ſuſ- 
ceperit, ob id quod patriæ ſuæ utilitatibus ceſſerit, 
1 cupiditate pauliſper jus publicum relaxa- 

verit, competens privilegium non amittit. J. 2. C. 
de its qui ſponte mun. ſuſcep. 
V . J. 2. ff de jur immun. 


XXXI!. 


33: T'0! Ik he who was called to a Municipal 


Office do | 9 - 
= 4 ffice happens to die before he entred 


the Heir on the exerciſe of it, he tranſmits no 
2 who Engagement on that ſcore to his Heirs; 
ies before for the Engagement to the Functions of 


he ent | 
8 the Office was perſonal 5. 


exerciſe of þ Si ante diem ſubeundi honoris atque muneris 
We ater tuus defunctus eſt, conyeniri eo nomine hære- 
es ejus non oportere Præſes Provinciæ nunime 


ambiget, J. 1. C. ſs poſt creat. quis deceſſ. 
$0445 +05000000000044 
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of Univerſities, Colleges and of 


cademies, and of the Uſe of 
Sciences and Liberal Arts, with 
reſpe& to the Publick. 


H E erecting of Univerſities has 

I been a Conſequence of the Ne- 

W ceſſity of the ſeveral Sciences 
that are there taught; and this Neceſ- 
ſity of Sciences in a State, is a Conſe- 
quence of the Order of the Society of 
Mankind, which requires the Uſe of 
them for the Publick Good. So that to 
judge of the End that has been propo- 
ſed by the erecting of Univerſities, of 
Colleges, of Academies, and of the 
Advantage that is to be reaped from 
them, it is neceſſary to conſider in 
thoſe Sciences, the relation which they 
may have to the Order of Society, and 
to the Publick Good. bo Sons 
All the Sciences. have in the firſt 
place this Uſefulneſs in general, that 
they convey to the Mind of Man the 


/ 


Knowledge of Truths of ſeveral Na- 
tures, which adds to the natural Lights 
of | Reaſon, a Facility and à Habit of 
judging better of all Things than it is 
poſſible for Perſons to do who have 
only the bare uſe of Reaſon without 
that Knowledge, and to reaſon and ex- 
plain their Thoughts concerning them 
in a better Order, with greater Clear- 
neſs, greater Exactneſs, greater Sted- 
dineſs, and greater Politeneſs : and al- 
tho this Advantage of being verſed in 
the Sciences be not always ſuch in all 
Perſons as that every one attains by his 
Study this ſoundneſs of Reaſon, which 
the Principles and the detail of Truths 
which are contained in the Sciences 
ought naturally to produce; yet the 
Study of the Sciences has nevertheleſs, 
its uſefulneſs by the good Uſe that ma- 
ny People make of it: and if it often 
happens that becauſe the Liberty of 
Study is free and open to all ſorts of 
Perſons without diſtinction, and that 
there are many whoſe Genius is of ſo 
narrow Bounds, and ſo little Penetra- 
tion, of ſo little Exactneſs, and of ſo 
little Judgment, that they acquire by 
their Study only an imperfect confuſed 
Knowledge of Things, and mixed with 
falſe Ideas, and in whom inſtead of 
Light and Order, which ought to be 
the fruit of Study, we ſee on the con- 
trary only Darkneſs and Confuſion; yet 


this inconvenience does not take away 


the Neceſſity and the Uſefulneſs of 
teaching the Sciences. 

But beſides this general Advantage 
which we have juſt now remarked, the 
Sciences have other Advantages of much 

eater Importance, and more eflential 
to the Publick Order, whether it be in 
what relates to Religion, or in what 
concerns the Temporal, Affairs; and. 
both the one and the other of theſe 
two Matters demand the Uſe of ſeve- 
ral Sciences. So that it is of infi- 
nite Conſequence to the Publick, that 
the Sciences which relate to Religion be 
preſerved in their Purity, with all the 
Precautions that are poſſible for main- 
taining in all Places, and to future 
Ages, the true and uncorrupted Know- 
ledge of their Principles and of their 
Detail: and it is likewiſe of a very 
great Importance to cultivate, as much 
as is poſſible, the other Sciences which 
concern the Temporal Affairs; and the 
rather becauſe they are all of them of 
ſome Uſe in Religion, as will appear 
hee ee en 


As 


; kd * & M1 Lg | _ 


As to the Sciences, the Uſe whereof 
tends diveMly to the Service of Reli- 
ion, ſeeing they a in diſpoſing 
Men to the Worſhip of God, and to 
the Obſervance of the Law which he has 
yen them : The firſt Science which Re- 
igion demands, is that which ought to 
teach us the Worſhip of God ; and the 
ſecond is that which teaches us the 
Divine Law. * | | 
The Science of the Worſhip of God 
implies the Knowledge we ought to 
have of the God to whom we owe 
this Worſhip; and it implies likewiſe 
the Manner in which it is his Pleaſure 
that this Worſhip ſhould be paid him: 
And the Science of the Precepts of his 
Law comprehends the Knowledge of 
the Letter of thoſe Precepts, and that 
of the Spirit which ought to animate 
the Works thereof. | 
The Knowledge of God cannot be 
acquired by any of the Senſes in the 
manner that ſenſible Obje&s are known; 
for his Nature is of an Order that is infi- 
nitely above their Capacity, and beyond 
their reach. It is true, the Knowledge 
of ſenſible Objects may lead Man to 
diſcover in them the Workmanſhip 
of an infinite Artificer, the Author of 
ſo many Wonders; and it does not 
ſeem even to be poſſible to open the 
Eyes, arid to ſee and conſider the Uni- 
verſe, enlightned with the Light of the 
Sun, the Heavens, the Stars, the regu- 
lar Order of the Days, the Nights, 
the Months and the Years, the vaſt ex- 
tent of the Earth, and of the Seas that 
environ it, the multitude and infinite 
variety of Plants, Trees, Minerals and 
Animals ; and, laſtly, Man, compoſed 
of a Body of a divine Structure, anima- 
ted with an intelleQual Faculty, with- 
out being at the ſame time raiſed into 
the higheſt Admiration of thoſe great 
Works, the leaſt of which by its bare 
Exiſtence proves a Cauſe which pro- 
duces it, and every one of which by 


its Structure proves alone the infinite 


Power and Wiſdom of that Cauſe ; 
which is ſtill more clearly and evi- 
dently proved by the Diſpoſition of that 
innumerable multitude of Beings of all 
kinds in ſo great order. But this Proof, 
how natural and how certain ſoever it 
appears, has never led any Perſon to 
the true Knowledge which Man oyght 
to have of God, and to the true Wor- 
ſhip which he ought to render him; 
and it does not even make the leaſt 
Impreſſion oti the Minds of many Per- 
ſons, fince we have ſeen {ome that have 
Vo. II. 


not believed in a Deity; ſo that this 


natural Ignorance in which Men are 


born of Religion, and of the Worſitip 
which they owe to their Creator, and 
the contrary Bent which carries them to 
what he forbids by his Law, is an un- 


deniable Proof, that Man is fallen in- 


to a State, which could not be natural 
to a Creature capable of knowing and: 
loving his God, if he had continued 
ſuch as he came out of the hands of his 
Creator; This Truth, which is ſuffi- 
ciently proved by this Ignorance, and 
this Propenſity to Evil, is ſtill more 
confirmed by the infinite multitude of 
Miſeries which are the Conſequences 

Since therefore it is true, that the 
Knowledge of God, and of the Wor- 


ſhip which we owe him, cannot be ac- 


quired either by the Senſes or by Rea- 
ſon, without other Helps; it is by ſome 


other way that we are to be led to it: 


and the only Way is that which God 
has made uſe of for that purpoſe, he ha- 
ving been willing to teach -us himfelf 
what: he thought proper for us to know 
of his Nature, and the Manner in 
which it is his Pleaſure we ſhould ſerve 
lim; and this way is ſo different from 
the manner of knowing God in his Crea- 


tures by the uſe of the Senſes and of Rea- 


ſon, that he has counted this way for no- 
thing. For beſides that this way would 
furniſh even to the moſt diſcerning Per- 
ſons: only Proofs to convince them that 


there is a God, but which would not 


lead them to the Knowledge of his Na- 
ture, nor of the Duties he requires 
from à reaſonable Creature; it is not 
only to the: Wiſe and the Learned 
that God is willing to manifeſt himſelf, 
he communicates himſelf to all ſorts of 
Perſons; without any regard to their 


Capacity or Incapacity, and to all the 
other natural Qualities. And this is 


what he has done by the great train of 
Miracles and Prodigies with which he 
has accompanied the Knowledge he 
has been pleaſed to give to Men of 
the Myſteries and Truths of the Reli- 
gion in which he deſires to be ſerved, 
and where he teaches Men the ſublime 


Science which diſcovers to us the Cauſe ' 


of our Fall, of our Ignorance, of our 
Inclination to Evil, and of all the Mi- 
ſeries which are the Conſequences there- 
of, and the Remedies which he has 
made uſe of, to draw us our of them, 
and to bring us back to know him and 
to ſerve him. But as for this manner of 
knowing him naturally in his Creatures, 
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be has taught us by the Miniſters, who 


are the Diſpenſers of the Knowledge 
of the Truths and Myſteries of Reli- 
gion, that it has ſerved only to thoſe 
who have bad ſome Knowledge of the 
Deity. by the Creatures, to make them 
— I. ing a bad uſe of the ſaid 
Knowledge, and of Ingratitudetowards 
him whom they have by the help of 
the ſaid Knowledge diſcovered to be 
the Creator and Author of all things; 
they not having paid him the Honour- 
and Worſhip which they owed him, and 
having on the contrary put into his place 
Creatures whom they have adored a. 

It is therefore only by the Truths 
which God himſelf has been pleaſed to 
teach unto Men, that they are able to 
know him, and to ſerve him in the Re- 
ligion which he has eftabliſhed; and 
conſequently it is the Science of that 
Religion which is the firſt of alt the 
Sciences, and which is infinitely above 
all the others. And it was likewiſe - 
principally on account of this firſt 
Science, that Univerfities have been 
founded, in order to preſerve: the ſame, / 
and to teach it in its Purity. © 

This Science of Religion compre- 
hends three Parts: The Firſt is of the 
Myſteries and of the Truths of the 
Faith which God has revealed to his 
Church; as that which concerns his di- 
vine Nature, the Diſtinction of the 


three Perſons in one God, their At- 
tributes, the Creation of Angels, the 


\ 
1 
| 


Fall of one part of them, the Creation 
of Man, his Fall into. the Bondage of ' 
Satan and of Sin, his Redemption by 
the Myſtery of the Incarnation, the 
Sacraments, the Unity of the Church, 
the Extent thereof ' unto all Nations, 
its Perpetuity, the Miſſion of the Apo- 
ſtles, and of their Succeſſors the Paſtors 
and Miniſters of the Church, their 
Functions for the ſaid Miniſtry, and 
the other Truths of the like nature. 
The-ſecond part of this Science is 
the Doctrine of Manners, which is com- 
poſed of the Precepts of the Divine 
Law that were taught unto Men under 
the firſt Covenant by the Miniſtry of 
Moſes,” and under the ſecond by Jeſus 
Chriſt, who inſtead of the Letter of 
this Law, which the firſt Covenant gave 
only, has taught the Spirit, and given the 
Accompliſhment of it by his Goſpel. 


a Becauſe that when they knew God, they. glo- 
rified him nat as God, neither were thankful, but 
became vain in their Imaginations, and their 
fooliſh Heart was darken'd. Rom, 1. 21. 

See the 2d of the Wiſdom of: Solomon, ch, 13. 


The third is the Ecclefiaſtical Piſ- 
eipline, which is as it were the Policy 
of the Church for all things which are 
not eſſential, either to Faick or to 
Manners; ſuch as the Ceremonies of 
the Divine Worſhip, thoſe of the Ad- 
miniſtration of the Sacraments, the 
Manners of aſſembling Councils, and 
of holding them, the Ways of fillin 
Biſhopricks, Cures, and other Benefi- 
ces, the Eſtabliſhment of Chapters, and 
the other Matters of the like nature, 
of which ſome Rules may be different 
in divers Places, and fubje& to Changes. 
It was in order to preſerve in the 
Church the Rules of this Science of Re- 
ligion in theſe three Parts, of Faith, 
anners and Difcipline, that after the 
firſt Miffion of the Apoſtles they and 
their Succeflors held Councils as «there 
was occaſion, to purge the Church of A- 
buſes, of Errors, and of Hereſies &; and 
the Popes made likewiſe many, Decrees 
and Conftituttons. So that the infinite 
multitude of Herefies, of Errors and 
Abuſes which have ſprung up in all Ages 
and in dryers Places, having made it 
neceſſary to have a great number of 
Deciſions and Rules, in order to pre- 
ſerve the Purity of the Faith and of 
Manners, and to maintain the good 
Order of Diſcipline, the ſaid Deci- 
fions and Rules have furniſhed matter 
for compoſing a Science, the Impor- 
tance and Extent of which has made it 
neceſſary to have the Aſſiſtance of able 
Perſons Who are thoroughly verſed in 
the faid Rules in their Purity, and who 
may be faithful in teaching and ex- 
pounding them to others. | 
It was for this purpoſe, that beſides 
the antient Cauncils, in the firſt Ages 
of Chriſtianity, God gave to his Church 
holy Men to be Doctors and Teachers, 
who have merited the Name of its 
Fathers by their Doctrine and Holineſs 
of Life; and it is for the ſame end, 
that in all the Ages ever ſince God has 
reſided over the ſeveral Councils which 
it has been neceſſary to aſſemble on ac- 
count of the new Hereſies, new Errors, 
and new Abuſes that crept into the 
Church by degrees. So that all theſe 
things relating to the Church have fur- 
niſhed Matter for a Science which com- 
prehends the Doctrine of Faith, and of 
Manners, and the Rule of Diſcipline ; 
all which are depoſited with the Church 
in the Books of the Holy Scripture, in. 
the Councils, in the Writings of the 


6 Ads 15. | 
Fathers, 
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Fathers, and in the ſacred Canons 
which ate compoſed of the ſaid Doc- 
trines, gather'd from the Holy Scrip- 
ture, from the Councils, from the Wri- 
tings of the Fathers, and the Conſtitu- 
tions of the Popes. And it is for the 
Study of this Science that Univerſities 
have been eſtabliſhed, the Profeſſors of 
which are bound to have the Character 
of a publick Teſtimony of their Ca- 

ity, anda Title which gives them a 
Right to profeſs and to teach the Parts 
of this Science which are committed 


to them; ſach as are the Matters of 


that part which is called Theology or 
Divinity, the Interpretation of the Ho- 
Scriptures, and the others which are 
iſterently 
the ſeveral Uſages of Places. 
Next unto this Science of Religion 
among all the others which are called 
Human Sciences, to diſtinguiſh them 
from this firſt, that which is moſt ne- 
ceſfary and of greateſt Importance in 
the Order of the Society of Mankind, 
and which hkewiſe is of greateſt Dig- 
nity, is the Science the Laws, 
which regulate the Juſtice Men owe to 
one another in all the ſorts of Affairs, 
which the Ties, the Engagements, and 
the other Conſequences of their Socie- 
ty may produce; and this comprehends 
the Rules of the Adminiſtration of that 
Juſtice, and the Rules of the Functions 
and Duties of thoſe who partake in the 
ſaid Adminiſtration. It is theſe Laws 
which are called the Civil Law, and 
which conſiſts chiefly of the Rules of 
Natural Equity, of which the Books 
of the Roman Law contain an ample 
Detail; concerning which the Reader 
may ſee what has been ſaid on this 
Subject in the Preface to the Civil Lau 
in its Natural Order, and in the Treatiſe 
of Laws which follows the ſaid Pre- 
face. It is for the teaching of this 
Science that Profeſſors of Civil Law 
are eſtabliſned in the Univerſities; and 
there being a great Affinity between the 
Canon and the Civil Law, both the one 
and the other being compoſed of Laws, 
and in ſuch a manner as that many of 
the ſaid Laws are common both to the 
one and to the other, the ſame Profeſ- 


Vo r. II. 


diſtinguiſhed according to 


Affairs, and others for the temporal; 
and they contain Rules which re- 
late to the ſaid Order, and which con- 
tribute to form and to maintain it; 
They teach alſo in the Univerſities o- 
ther Sciences which have not the ſame 
relation to that general Order, and 
which do not contain any Rule whereof 
the Uſe has any direct tendency to the 
{aid Order. But ſeeing the ſaid Sciences 
are uſeful to the particular Perſons who 
ſtudy them, and that the common Good 
of the particular Perſons who are Mem- 
bers of the Body of the Society, ought 
to be conſidered as a publick Good, it 
is for the Intereſt and general Order of 
the Society that the Ric Sciences be 
cultivated in it. 5 
Of all theſe Sciences that which has 
the Object of the greateſt Importance 
is Phyſick, invented for the greateſt of 
all temporal Blefſings, which is Health. 
It is by the Principles of this Science 
that Men endeavour to diſcover the 
Nature, the Cauſes, and the Remedies 
of the different forts of Diſeaſes: which 
implies the Neceſſity of knowing the 
Structure of the human Body, the Uſe 
of the ſeveral Parts which compoſe it, 
the Blood and the other Humours, in 
order to diſcover the divers Effects of 
Diſtempers on 'the Parts of the Body 
which are affected by them, and on the 
whole mY This Science compre- 
hends the Knowledge of the Remedies 
which Experience has diſcover'd by the 
Uſe of Plants, of Minerals, and of 
the other ſimple Remedies, and of thoſe 
which are compounded ; including alſo 
the Knowledge of the Diet that is ſui- 
table to the different Diſtempers ; the 
Ufe of Surgery for an infinite number 
of different Operations according to 
the ſeveral ſorts of Evils, and eſpecial- 
8 for Wounds, Fractures, Luxations or 
iſlocations, and other the like Evils. 
It is theſe two Parts of the Art of curing 
Diſeaſes which are called Pharmacy and 
Surgery, which comprehend all ſorts of 
Remedies and Helps for the preſervation 
and reſtoration of Health, and of which 
the Science of Phyſick teaches the Prin- 
ciples, and regulates the Uſe; ſo that it 
has been neceſſary to eſtabliſh in the U- 
niverſities Profeſſors of this Science. 
None of the Sciences, of which we 
have juſt now given theſe general Ideas, 
can be acquired, neither ought any one 
to en ago in the Study of them, till he 
has firſt acquired the Knowledge of 
other Matters preparatory to the Stu- 
dy of the ſaid Sciences, and which 
812 con- 
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Thoſe kinds of Arts called Liberal 
Arts, Grammar, the Knowledge of the 
Claſſick Authors, Rhetorick, Logick, 
Phyſick, Metaphyſicks, are the Parts 
of Philoſophy, which are and may 
juſtly be placed in the number of 
Sciences, ſince they conſiſt in the Theo- 
ry of many Principles and of many 
3 have their Certainty, 
and the other Character of Sciences, 
altho there be joined with them, eſpe- 
cially in Phyſick, things which have 
not tliat degree of Certainty. | 

All thoſe ſeveral Arts have their Or- 
der with reſpe& to one another, and 
they have all of them together their 
relation. to thoſe firſt Sciences which 
haye been mentioned: Grammar hath 
its Uſe in teaching the Languages, and 
eſpecially the antient' ones, which are 
the Languages of the Authors of the 
Books in which is preſerved the Depo- 
ſit both of Sciences and of Arts; a- 
mong which Languages the moſt ne- 
ceſſary are the Greek and the Latin, 
which are the original Languages of 
thoſe Authors, and which have theſe 
Advantages, that the Greek is the ori- 
ginal Language of the Holy Scriptures, 
and of all the moſt antient Authors of 
Sciences, including under this Name 
that alſo of Liberal Arts; which is the 
reaſon that the greateſt part of the 
Words of thoſe Sciences are of the 
Greek Language. And as for the Latin, 
it is at this day n of the 
Church of Rome, and it has been alſo 
that of the greateſt part of all ſorts of 
good Authors; and we have likewiſe 
tranſlated into this Language all the 
antient Books of the other Languages. 

Beſides this firſt Uſefulneſs of Gram- 
mar in teaching the antient Langua- 
ges, it has alſo that of containing the 
Elements and Principles of all the Lan- 
guages. For it is by Grammar that 
we learn to diſtinguiſh in all Languages 
the ſeveral ſorts of Words, the Uſe 
whereof 1s neceſſary for compoſing 
them ; ſuch as the Names of Perſons 
and Things which are called Subſtan- 
tive Names, thoſe which are termed 


Adjectives which, diſtiaguich; the Qua⸗ 
lities, and every thing that diverlities 
both the Perſons and the Things; tlie 
Verbs, which mark the Diſpoſitions, 
the Actions, the Motions, and every 
thing that one would expreſs relating to 
the Condition in which one conſiders 
all things animate or inanimate; and 
the reſt which one learns by Gram- 
mar, which, takes in the Elements and 
the Foundations of all manners of Ex- 
preſſion, and the firſt Principles of the 
Art of Speaking, and of the Propriety 


of Speech, So that Grammar is of 


uſe in Languages, even in the vulgar 
Languages which every one ſpeaks; 
ſince it is by the help of theſe Principles 
of Grammar that we diſpoſe for uſe the 
Words and the Expreſſions: which is 
common to all the Languages in general. 
Seeing the Precepts of Grammar are 
not ſufficient for acquiring the Know- 


ledge of all Books, we ought to join 


therewith the Study of ſuch Greek and 
Latin Authors as have writ beſt in theſe 
two Languages, in order to obtain a 
Habit of underſtanding them well, and 
of explaining all ſorts of Books; and 
becauſe the Authors which are moſt 
proper to be read for getting a true 

nowledge of the Greek and Latin 
Tongues, are almoſt all of them Pa- 
gans, who have writ in a manner al- 
together human, without any Know- 
ledge of Religion, and on different ſorts 
of Matters, bur all of them within the 
Bounds of human Learning, the Study of 


the ſaid Books is called the Study of hu- 


man or clafſical Learning, which, beſides 
the Agreeableneſs thereof, has alſo its 


Uſefulneſs by the Politeneſs and Elegan- 
cy of the Style of thoſe Authors, by ma- 


ny Sentences, witty Expreſſions, and 
other Ornaments and Matters of Learn- 
ing which are very uſeful, whether it be 
in writing or ſpeaking, or even in bare 
Converſation, and for other Uſes, So 
that this Study of the haman or claſſick 
Learning, and the reading of thoſe 
Heathen Authors is allowed, as well 


| becauſe of the Neceflity of learning 
from them the antient Languages, as be- 


cauſe of the other Benefits which may 
be gathered from them: but Religion 
and good Manners require that we 
ſhould not put into the hands of the 
Youth ſuch Paſſages of the ſaid Books 
as may ſeduce them to Profaneneſs and 
Irreligion. 

Since among thoſe Authors that are 
read in the Study of the human or 


claſſical Learning, there are many of 
| them 
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them which are Hiſtorians and Coſmo- 


aphers, others, that are Poets, ſome 
. Greek and ſome Latin; we learn in the 
ſaid Books the antient Hiſtories, ſome 


Principles of Geometry and Coſmo- 
graphy, and alſo the Rules of the Greek 
and Latin Poetry: all which Studies 


have their Uſefulneſs, which ſhall be 


explained hereafter. : 2 88s 
After having ſtudied Grammar and 
ſome of the claſſick Authors, the next 
Study- is that, of Rhetorick, which is 
likewiſe accompanied with the Study 
of the claſſick Authors: and there one 
learns the Elements and the Precepts of 
the Art of Eloquence ; which conſiſts 
in ſome Rules drawn from Remarks 
which have been made by ſome Au- 
thors on the natural ways of ſpeaking 
agreeably and with efficacy ſo as to 
perſuade, mixing ſometimes in Diſ- 
courſe figurative Expreſſions of ſeveral 
ſorts, according to the different Sub- 
jects, and the Uſe which the Diſcourſe 
is deſigned to have, whether it be to 
ſet ſome Truth in its true Light, or to 
excite ſome Paſſion, or for other ends. 
But ſince all thoſe Figures and all the 
other Ornaments of Diſcourſe are uſe- 
ful only in ſo far as they are eſſential to 
the reſpective Subjects, and agreeable 
only in ſo far as they are natural, and 
that many of thoſe who have ſtudied 
this Rhetorick do not know how to a- 
dapt it to its proper Uſe, but ſearch 
for Ornaments where none ought to be 
uſed, and do not give to thoſe which 
may be neceſſary, the natural Air which 
ought to make their whole Beauty; 
the ſervile Uſe which they make of thoſe 
Ornaments after having ſtudied Rhe- 
torick, and which they employ without 
diſtinguiſhing the Matters to which 
they are applicable, and the Manners of 
placing and turning them, has had this 
Effect, that the ſaid Abuſe, which is ſo 
common, hath brought into diſcredit the 
Name of Rhetorick, from whence thoſe 
Figures and Ornaments are drawn. For 
whereasthe Art of ſpeaking well ought 
to raiſe the Mind to a ſolid and judicious 
Eloquence, ſuited to the ſeveral Subjects, 
and of which the Ornaments ſhould 
have all their Grace and all their Beauty 
placed in the lively and natural ways of 
enlightning, of touching, of mg 
the Mind and the Heart ; the bad uſe 
of the Figures and other Ornaments of 
Rhetorick, deviating from the natural 
Turns of Expreſſion, and ſubſtituting 
in their Place that affected Air of 
peryerting the Rules, produces an Ef- 


fect wholly contrary to Eloquehce, which 


ought to draw all its Beauty from Na- 
ture it ſelfl. And altho it be true that 
by Nature, without any uſe of Art, one 
cannot ſpealt ſo well as by the help of 
Art, yet this Help ought not to appear, 
and the Art conſiſts in hiding it, and in 
diſplaying only the natural Graces in 
the ſame manner as if Nature herſelf, 
were ſhe in her Perfection, would diſ- 
play them; for it is ſhe that is the 
Source of them. Thus the more that 
Art is concerned in giving to Nature 


its Perfection, the leſs it ought to 


appear; and the more there appears 
any thing of a ſervile Study and Labour 
of Art, the leſs it appears beautiful, 
according as Nature appears to have tlie 
leſs Share init... 5054 [> 
We make here this Remark on the 
Abuſe which may be made of Rheto- 
rick, becauſe it is for the publick In- 
tereſt that thoſe whoſe Profeſſions de- 
mand the Uſe of Eloquence, ſhould ab- 
ſtain from that falſe Rhetorick, and 
make uſe of an Eloquence ſuited to 
their Subjects; and that they ſhould re- 
tain with the Grace of the Ornaments 
which the Matters may demand, that 
Force and that Dignity that are proper 
for their Ends, whether it be for ſpeak- 


ing in publick, or for compoſing Works 
which deſerve to be writ in an elegant 


Style. For the publick Order renders 
it neceſſary to the Miniſterial Function 
of ſeveral Profeſſions, every one of 
which has occaſion for its Eloquence 
to touch the Mind or the Heart. Some 
ſtand in need of it for ſetting Truths, 
whether they be Facts or others, in 
their proper light, and eſtabliſhing the 
Proofs of them by the Strength of Rea- 
ſon, and'by Refle&ions on every thing 
that may contribute towards it, and. 
by a methodical Order, and the other 
Characters proper to this kind of per- 
ſuading, and enlightening the Mind 
with the Light of Truth. Others 
have occaſion for it, to excite the 
Paſſions or Sentiments of Eſteem, 
Averſion, Tenderneſs, Indignation, 
Zeal, Generoſity, and the other Sen- 
timents which the ſeveral Subjects 
and Occaſions may demand, accord- 
ing to the different ſorts of Impreſſions 
which the different Characters of the 
ſeveral Objects ought to make; whe- 
ther it be by their Charms, as Juſtice, 
Virtue, Truth; or by their oppoſite 
Qualities, as Injuſtice, Error, Vice. 
Thus, the Preſidents or Chiefs of a 
Court of Juſtice have occaſion to ſpeak 

in 
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in publick, to thake Remonſtrances or 


HFarangues of another nature, either in 
favour of ſome uſeful Eſtabliſiment, dr thers who may have dceafioris'of ſpeak- 
for the Reformation of fome Abuſes; ing in-publick ; and every Ge 
and their Dignity; and tlie Matters a- ments hatl 
bout which they are to ſp̃eak demand an 
EI + 

their Rank. Thus the King's Council 


oquence that is grave and worthy of 


in the ſaid Courts of Juſtice have ot- 
caſion to make Harangues, Remon- 


ſtrances, and other Diſcourſes of diffe- 
rent kinds, which have their different 
Characters, and which 


require an Elo- 
quence ſuitable to their Function: and 
altho their Pleadings on thoſe Occa- 
ſions may ſeem to be of the ſame kind 
with thoſe of the Council for the Par- 


ties, N N Subject the De- 
J 


fence of juſtice and of Equity in be- 


half of the Parties who have the good 


Cauſe ; yet they ought to be diſtinguiſh- 
ed from thoſe of the Council for the 


Parties by the manner of the Defence. 
For whereas the Advocates for the con- 


tending Parties having only the Intereſt 
of one of the Parties to deſend, they 
may reſtrain themſelves to what con- 
cerns the Intereſt for which they are of 
Counſel, and aim only at touching the 
Minds and Hearts of the Judges with 
the Sentiments and Paſſions which the 
Quality of their Caufes may render ne- 


ceſſary; ſo that the Exaggerations, and 


the other Figutes of Expreſſion adapt- 


ed to the State of the Cauſes, may in 


their Mouths be natural to the Elo- 


yomes of their Profeſſion: whereas the 


uty of defending ſuſtioe being joined 
in the Mouth of the King's Council to 


the Dignity and Authority of their Of- 
fices, whoſe Functions are to bear Teſ- 


timony to the Truth of the Facts, and 


to protect the Party who has juſtice on 


his ſide, they ought to weigh the Inte- 
reſts and the Arguments on both ſides, 
and to defend the juſt Cauſe in ſuch a 


manner as to embrace only the Cauſe of 


Truth and of Juſtice ; which baniſhes 
from their Eloquence the Figures and 
Ornaments which might give occaſion 
to People to ſuſpect they favoured the In- 
tereſt of one Party more than tlie other, 
upon ſome other Conſideration beſides 
that of Equity which demands tlieir Pro- 
tect ion, and in defence of which alone 


they ought to employ the Force and Dig- 


nity of their Eloquence, which is conſe- 
crated to Truth and to Juſtice. 
We may likewiſe place in the number 


of the Perſons whoſe Profeſſions or Im- 


ployments may require the Uſe of Elo- 


quence, thoſe who preſide in A ſſemblies, 


whether Eccleſtaſtical or Sbeu 
baſladors, Generals of Armies ànd o- 


ned to it by 


lat, Am- 


faid Ptolaſſions or Imployments hath its 


pechliar manner of Eioquence. Hut of 


all the ſorts of Eloquence, there Is none 


of ſo great Importance to the Publick 
as that of the Perſoris whoſe Buſineſs 
it is to preach the Word of God to the 
People, Biſhops, Paſtors, and others 


who have the honour” to be called to 
this Function; the Miniſtry whereof 
demands a ſort: of Eloquence proportio- 
ſuch as may diſtinguiſh it from all other 


ſorts of Eloquence, according as its 


End and its Uſe is different from theirs. 


For whereas all the other Uſes of Elo- 


quence are to perſuade the Mind of 
ſome Truths, or to ſtir up in the Heart 
ſome Sent iments which muy naturally 
become agreeable both to the Mind and 
to the Heart of the Perſens whom we 
ure deſirdus to 'move and to perſuade, 
whether it be that they have no Intereſt 
at all of their own in the Matter, or 
whether their Intereſt be any way con- 
cerned; the Uſe of the Eloquenee which 
ought'toiaccompany the Word of God, 
is toetiligliten the Mind with Pruths, 
and to touch the Hearts with Senti- 
ments and Motions, which tho eſſen- 
tial to their greateſt Intereſt, yet being 
far from being naturally agreeable to 
them, meet with nothing in the grea- 
teſt part of Mankind but Oppoſixion, 
and a Reſiſtance which God alone can 
vanquiſh. The 'Perſons to whom the 
Word of God is to be preached, are 
blind Men whoſe Eyes are to be open'd, 
deaf Men who muſt be made to hear, 


Perſons afflicted with the Palſy who 


are tobe put in motion, Lovers of their 
Pleaſures, of their Intereſts, and Slaves 
to their Paſſions, who are to be taught 
and perſuaded to abandon what they 
love, and to ſet their Affections on Ob- 
jects whieh they deſpiſe, and whoſe 
Charms muſt render infipid and even 


horrible to them all the Objects of their 


Paſſions. So that this Work, which is 
next to a Miracle, cannot be eſſected 
but by virtue of an Eloquence which 
has the divine Character of the Truths 


which it teaches, and of the Sentiments 
"which it - ought to produce; and this 


Character is nothing elſe but rhe Light 
which ſhows thoſe Truths in their true 
Colours, in order to perſuade the Mind 
of them, and ths Charm which infpires 
the Love of them into the Heart. ; 
c 


It is eaſy to judge that an Eloquence 
deſtined to ſuch an uſe, ought to have 
for its primary Rule, that it be the Spi- 
rit of God which rules and actuates e- 
very thing that goes towards the form- 
ing of it: and altho God permits that 
the Miniſters of his Word who preach 
it with another Spirit do nevertheleſs 
inſtru& and move ſome of their Hear- 
ers, either becauſe of the good Diſpo- 
ſitions of thoſe who go to hear them, 
or by the Effect of a particular Provi- 
dence of God over them; yet it remains 
always true, that he who preaches the 
Word of God being bound to endea- 
vour to elevate the Minds of his Hearers 
towards God, ought to have for his Prin- 
ciple that Spirit of God which ought to 
animate his Spirit, and to paſs from his 
Mouth and from his Heart to the Ears 
and to the Hearts of his Hearers. 
According to this Principle, which 
we may ſuppoſe to be well eſtabliſhed, 
and of which we need not bring here 
any more ample Proofs, every thing 
which thoſe who preach the Word of 
God mix of their own that does not 
agree with the Spirit of God, cannot 
be proper for their Eloquence ; and it 
will have on the contrary its Perfection 
by having the Characters of the Divine 
Spirit, ſince it is God that is to ſpeak 
by their Mouth. Thus the Scriptures 
being God's own proper Language, it 
is chiefly from that Fountain that the 
Preachers of the Word of God ought 
to draw the Foundations and the Or- 
naments of their Eloquence ; neither 
can they propoſe to themſelves for a 
Pattern any Eloquence which comes up 
to that of the Holy Scriptures, not only 
in their own kind, but even in any o- 
ther. So that it is ſomewhat ſtrange 
that ſome pious Authors have been of o- 
inion, . that we ought not to ſearch for 
loquence in the Scriptures, having 
been perſuaded that their Character of 
Simplicity is quite oppoſite to it; 
whereas the Heatheniſh Authors them- 
ſelves have diſcorered in this Simplici- 
ty of the Scriptures, Beauties and No- 
bleneſs of Expreſſion which they have 
given as an Example of that kind of 
Eloquence which is called the Sublime. 
And we ſee alſo in all the Books of 
Scripture, that this Character of Sim- 
plicity is nothing elſe but an Effect of 
its being the Holy Ghoſt himſelf who 
expreſſes himſelf there, and who alone 
is able to inſpire Expreſſions ſuitable to 
the Truths which he alone teaches, and 
of which he alone can give juſt Ideas; 


* 


'Of Univerſities, G. Tit. 1). 


which is the reaſon that we ſee in ma- 


ny. Places of the Scripture Strokes of 
ſuch an Eloquence as that the Character 
of it marks clearly that it is God 
who ſpeaks, and ſuch as no Man could 
ever have been able to attain to: For 
what Man, for example, could have 
ever thought of ſaying, He is that He is, 
if God himſelf had not taught Moſes 
that Expreſſion, defining himſelf by 
theſe Words, I am that I am ? d What 
Man could have been able to expreſs 
the manner in which God created all 
things, if this divine Hiſtorian of the 
Origin of the World, who has had the 
Atteſtation of God himſelf, had not 
learned of him what he teaches us by a 
divine Expreſſion, which marks N 
it was one bare Word of the Will of 
God which produced out of nothing all 
that he created? This is what is meant 
by theſe Words of Moſes, Let there be Light 
and there was Light e, and by this Expreſ- 
ſion of another Prophet, He commanded 
aud they were made f. 
We might give Inſtances here of ma- 
ny Expreſſions of this divine Eloquence 
of the Holy Scriptures, both in the 
Old and New Teſtament, whether it 
be for ſpeaking to the Mind, or for 
touching the Heart. For in the Old 
Teſtament one may more eſpecially ad- 
mire the Eloquence of the Books of 
Moſes, and of the other Prophets, who 
all of them preached the Word of God 
to the People ; and alſo the Eloquence 
of the Book of Pſalms. And it may be 
ſaid of the New Teſtament, that no- 
thing 1s comparable to the Eloquence 
of the Words of Jeſus Chriſt, who in a 
Simplicity of Expreſſion, and in a won- 
derful Juſtneſs of Parables, and in all 
his other Ways of inſtructing Men, diſ- 
plays ſuch a Grandeur and Compre- 
benſion of Truths, that none but God 
alone was capable of teaching after 
that manner, and which = even 
thoſe whom his Enemies had ſent to lay 
hold of him, ſay, that never Man ſpake 
as he did g. | 

May we riot add as a Stroke of his di- 
vine Eloquence, that which ſhines in his 
Silence before Pilate, who was much more 
ſurprized and touched with the Meanin 


of the Silence of ſuch a Man in thoſe Cir- 


cumſtances h, than one could be with any 
Words whatſoever: So that this very 


d Exod. 3. 14. 
e Gen. 1. 3, 6, 14. 
F Pſal. 148. 5. | 8 
g Never Man ſpake like this Man. John 7. 46. 
% Mat. 27. 14. | 
Silence 
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X 5 . 
Silence was an Expreſſion which had 
the Character of an Eloquence that was 
truly Divine. We hall only add con- 
cerning this Eloquence of the Holy 
Scriptures, that altho the Works of 
St. Paul have not that Regularity in 
the Compoſition, which may ſeem to 
be the firſt and moſt neceſſary part of 
Eloquence, yet however he takes in all 
the Grandeur, all the Dignity, and all 
the Efficacy of the moſt ſublime Elo- 
quence, by the ſhort and lively manner 
in which he heaps together the Trea- 
ſures of the moſt important Truths, 
thoſe which are the moſt capital and the 
moſt eſſential to Religion, which he 
ſcatters out of his Fulneſs, as if it were 
a Torrent of Jewels which he gives to 
be ranged and ſet in order by thoſe who 
read him, and who ſtndy him with that 
Application which one onght to have 
in reading Works endited by the Holy 
Ghoſt. | | a n 

It is true, that the Simplicity and the 
Brevity of the Expreſſions of Scripture 
in explaining all the things which it 

teaches us of the higheſt and moſt exalt- 
ed Nature, containing in à few Words 
Truths and Inſtructions which are eflen- 
tial, capital and fundamental, and which 
are the Principles and the copious 

Sources of that infinite Detail of every 
thing that concerns our Conduct and all 
our Duties; it is neither poſſible for 
the Preacher to imitate the Character 
of that divine Eloquence, nor eaſy for 
the Hearer to comprehend by the bare 
Pronuticiation all the Subſtance, all the 
Extent, all the Grandeur, and all the 
Beauty of it; ſo that the uſe of this 
Sublimity of Eloquence in the Holy 
Scriptures is rather the Matter and the 
Object of a long and profound Medita- 
tion on the Truths which it teaches, 
and on the different Inſtructions which 
its Fruitfulneſs does contain, than an 
Example of St; le to be imitated. 

It is on the Reading and Study of 
thoſe divine Writings, that the Perſons 
whoſe buſineſs it is to inſtruct the Peo- 
ple, ought to found all their Know- 
ledge and all their Eloquence; for it is 
in this Treaſure alone that are contain- 
ed the inexhauſtible Sources of all the 
Truths with which they are to enlighten 
and inſtruct the Minds of thoſe who 
hear them, and of all the Sentiments 
with which they are to touch their 
Hearts. And we ſee likewiſe this 
Grandeur, this Beauty, this Fruitful- 
neſs of the Eloquence of the Holy 


the firſt Effect of the Light and of the 


few days before enlightned and enfla- 


Scriptures, by two Effects which are 
two ſenſible Proofs: of it; one of the 
conſtant” Uſe of the Word of God in 
the Service of the Church, where thoſe 
who have the Taſte of this Eloquence 
diſcover infinite new Beauties in the 
ſame Words; and the other of the Diſ- 
tinction of ' thoſe Preachers who make 
the Scriptures their chief Study, and 
who fill their Minds and-their Hearts 
with them, and of the Difference be- 
tween the Succeſs of their Sermons and 
that of the Diſcourſes of others ; which 
is an Effect of their being perſuaded 
themſelves of the Truths, and penetra- 
ted with the Sentiments which they en- 
deavour to teach and to inſpire into 
others. For if it is true, that in hu- 
man Eloquence he who would raiſe any 
Paſſion or Sentiment in his Hearer 
ought to be touched with it himſelf, as 
a Heathen Author has obſerved 1. This 
Rule is more eſſential to thoſe who 
ſpeaking on the part and in the Name 
of God, ought to ſpeak only for the 
Uſe of their Miſſion, which conſiſts in 
enlightning the Minds with the Light, 
and enflaming the Hearts with the Heat 
of that Fire which he who ſends them 
has ſ:id he was come to kindle in the 
World/: and ſeeing it is only Fire that 
can kindle Fire, and that they are the 
firſt who ought to be enflamed them- 
ſelves with that Fire with which they 
are to enflame others, their firſt Rule 
without doubr is, that they ought to 
have firſt of all in their own Minds 
and Hearts that Fire which they are to 
kindle in the Minds and Hearts of 
their Hearers. It was to denote the 
Character which their Eloquence ought 
to have of this Celeſtial Fire, that when 
God ſent the Holy Ghoſt to the Apo- 
ſtles and to the other Diſciples, to fill 
them with the Gifts of their Miniſtry, 
and eſpecially with that of preaching 
his Word, the Holy Ghoſt which was 
to animate them appeared on them in 
the ſhape of Tongues of Fire ; and 


Ardour of that Fire in their Words 
was to kindle it in the Hearts of their 
Hearers u, as he who ſent them had a 


med by his Words the Minds and the 


i Si vis me flere, dolendum eſt primum ipſi tibi. 
Horat. de art. poet, 
Luke 12. 49. 


m Acts 2. 3 . , 
n When they heard this, they were pricked in 


the Heart, Acts 2. 37. 
Hearts 


Of Univerſities, Sc. Tit. 17. 


Hearts of two of his Diſciples, to 
confirm them in the Truths of his 
Myſteries o. 

hoſe are moſt certainly the Models 
| which Preachers ought to imitate, thoſe 
are the Examples which they are to fol- 
low, and thoſe Truths are the eſſential 
Principles of the Eloquence which they 
owe to the Publick. If they imitate 
thoſe Models, if they are perſuaded of 
thoſe Principles, and if they endeavour 
to make them their Rules, they will be 
eloquent without the Pomp and Show 
of the Rules of Rhetorick : and if on 
the contrary they confine themſelves 
to pleaſe the Mind by the Uſe of this 
Human Eloquence, they render them- 


ſelves unworthy of the Sacred Miniſtry | 


which they profane ; by preferring to 
the eſſential Character of natural Elo- 
quence, to this Divine Miniſtry which 
is to elevate the Minds of Men to God, 
the oppoſite Character of the Art of 
pleaſing them in order to draw them to 
themſelves. This we do not ſay with 
any View to condemn in the Miniſtry 
of the Word of God, the Uſe of all 
Ornaments: for all that we have juſt 
now ſaid excludes from this Miniſtry 
only ſuch Ornaments as do not ſuit 
with its Dignity and with its Spirit, 
and which are more proper to divert 
the Auditors, and to beger in them an 
Eſteem of the Preacher, than to elevate 
them to the Love of God. But there 
is an infinite Number of Ornaments 
which are both delightful and have a 
Nobleneſs and a Dignity in them, and 
which it is very uſeful to make uſe of 
in preaching the Word of God, altho 
they be ſtrokes of natural Eloquence, 
and even of that from whence the Rules 
of the Beauty of Diſcourſe have been 
drawn. For ſince the ſaid Rules are 

athered from what has been obſerved 
in Nature to be proper for pleaſing the 
Mind and for touching the Heart, and 
that Nature is the Work of God, 
whatever the natural ways of ſpeaking 
in Publick, or of Writing, may have in 
them that is beautiful, noble, ſolid, 
and proper to inſinuate into the Minds 
and into the Hearts of People an E- 
ſteem and a Love of the Truths of Re- 
Religion, will be proper for the Elo- 
quence of Preachers; and they are only 

o Did not our Heart burn within us, while he 
talked with us by the way, and while he opened 
to us the Scriptures ? Luk. 24. 32. | 

Thy Word is very pure; therefore thy Servant 
loveth it. Pſal. 119, 140. 


Every Word of God is pures he is a Shield unto 
them that put their 750 in him. Prov. 30. 8. 


Vor. II. 


to reject ſuch of thoſe natural Orna- 
ments as would fall into the Vice of 
leaſing bare Curioſity, or into other 
aults which the Corruption of Na- 
ture might mix with what it has retain- 
ed of good; but they may wiſely and 
prudently imploy in their Sermons the 
Ornaments which may be proper and 
adapted to pleaſe the Mind, not for 
the Mind it ſelf, which would ſerve on- 
ly to ſatisfy Curiolity, but to make way 
thro the Mind into the bottom of the 
Heart, for the Charms of the Truths 
that are worthy to be preached on 
the part of God, and by his Word. 

It is not a difficult thing to diſcover 
by theſe Principles the manner in which 
thoſe who are called to the auguſt Mi- 
niſtry of preaching the Word of God 
ought to prepare themſelves, and out 
of what Ornaments they ought to form 
an Eloquence, into the Compoſition of 
whichhothing is worthy to enter that 
is not a Light and a Charm of the Spi- 
rit of God; ſo that an Eloquence 
which has the eſſential Parts of this Cha- 
racter with ever ſo little a ſhare of the 
Art of pleaſing, will be able to per- 
ſuade more efficaciouſly than any other 
Eloquence whatſoever that ſhould be 
without this Character, that is ſo eſſen- 
tially neceſſary for perſuading and con- 
vincing. | 

Beſides this Neceſſity of Grammar, 
of Claſſical Learning, and of Eloquence, 
for the ſeveral purpoſes which we have 
juſt now explained, one has occaſion in 
ſeveral Profeſſions for the Study of Phi- 
loſophy, and eſpecially in the Profeſſi- 
ons of Divines, Lawyers, Magiſtrates, 


Phyſicians, and others who may re- 


quire the Uſe of ſome Science. It is 
this Philoſophy which in the Univerſi- 
ties is ranked among the Arts, and 
which is diſtinguiſhed into four diffe- 
rent Parts, which are Logick, Phyſick, 
Metaphyſicks, and Moral Philoſophy. 
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Altho theſe four parts of Philoſophy _ 


ſeem not to have all of them a relation 
to all thoſe Profeſſions, and that for ex- 
ample, Phyſick ſeems to be bur little 


neceſſary for the Uſe of Law, it is 


however certain that they have all of 
them this double Uſefulneſs for the 
Study of all ſorts of Sciences, That 
every one of them may have by ſome 
of its Matters and Rules ſome relation 
or other to ſome part of each Science, 
and that all of them together have in 
general the Effect of forming the Mind, 
and accuſtoming it to the underſtand- 
ing of all ſorts of Matters, of inuring 
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it to form exact and preciſe Ideas of 
all ſorts of Objects, and eſpecially of 
thoſe which do not fall under the Sen- 
ſes, and of confirming it in the juſt 1 
of apprehending and reaſoning: for 
the Objects of Logick, of Metaphy- 
ſicks, of Moral Philoſophy, and many 
Objects likewiſe of Phyſick, are matters 
which the Mind apprehends indepen- 
dently of the Senſes, which accuſtoms 
it to think likewiſe, and to reaſon 
without the help of the Senſes, and to 
be able to diſcover in all matters that 
which they have that is moſt ſpiritual 
and moſt proper to be the Object of the 


Mind, as will appear by the general Ideas 


which ſhall be giyen here of the Uſe of 
every one of theſe parts of Philoſophy. 
Logick is the firſt which opens the 
way not only to the other Parts of Phi- 
loſophy, but alſo to all the other Scien- 
ces, as to Divinity, to Law, to Phy- 
ſick, and to the others: for beſideg this 
general Uſe, which we have / juſt now 
remarked, of accuſtoming the Mind to 
Objects that are purely Spiritual, which 
the other parts of Philoſophy have in 
common with Logick, it is properly the 
Art of guiding and directing the Mind 
to form juſt and preciſe Ideas of all 
Things, eſpecially of thoſe which are 
only the object of the Underſtanding, 
and in which the Senſes have no ſhare. 
It is for this Uſe that this Science con- 
ſiders in all things independently of 
the Senſes, that which is common to 
them all, ſuch as their Being ; or com- 
mon only to many and not to all, as 
the Animal Life, which is common to 
Men and to all ſorts of Animals; and 
that which is common only to a few 
ſorts and kinds of Things, ſuch as the 
Underſtanding, that is common to An- 
gels and to Men : and at the ſame time 
ogick conſiders what the different 
Kinds have peculiar to them, that di- 
ſtinguiſhes the one from the other. 
Thus among the Things which have 
the Animal Life common to them, the 
Underſtanding diſtinguiſhes Man from 
the Animals which have this Life in 
common with him. It is by theſe Views 
of what is general and common, either 
to all ſorts of Things, or to many ſorts, 
or to ſome, and of what each ſort has 
peculiar to it ſelf, that we diſtinguiſh 
that which is called Kinds and Species, 
which have more or leſs extent accord- 
ing as the Characters which diſtinguiſh 
them are more or leſs general, and 
agree to more or fewer ſorts of Things; 
and it is by the means of thoſe Charac- 
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ters which make the Kinds and the 
Species, that Logick gives the Method 
of diſtinguiſhing, on dividing, of de- 
fining, Tor is to ſay, of conceiving the 
Order of the Things which have be- 
tween them ſome affinity by reaſon 
of Characters that are common to them, 
of ranging every one with thoſe that 
belong to its Rank, and of ſeparating 
the one from the others; of giving 
the preciſe Ideas of their Natures, 
which conſiſt in thoſe Characters 
which they have in common with 
others, and in thoſe which diſtinguiſh 
them. And for the more exact obſer- 
vance of this juſtneſs, this Science 
teaches Perſons to give the definition of 
the Names of Things before they pro- 
ceed to define their Natures, the bet- 
ter to avoid Obſcurities and Ambigui- 
ties in the Expreſſion. 

Logick conſiders the ſeveral Qualities 
which naturally follow the relation that 
every thing may have to others, ſuch 
as a Cauſe to its Effect, a greater thing 
to a leſſer, a Sign to that which it ſigni- 
fies; and it is by theſe Views, and o- 
thers of the like nature, of what the 
Mind is able to diſtinguiſh both in the 
Subſtance and in the Qualities of all 
things, that it uſes and accuſtoms it 
ſelf to apprehend aright and to reaſon 
juſtly, receiving nothing for Truth but 
Principles that are certain, or Conſe- 
quences juſtly drawn from the ſaid Prin- 
ciples. It is alſo to prevent the draw- 
ing from good Principles any other 
Conſequences than what naturally and 
moſt certainly follow from them, that 
Logick gives the Method which it has 
invented to place the Reaſonings in ſuch 
a regular Order, that the Rules of this 
Method being obſerved, it is impoſſible 
that the Concluſion of the Reaſoning 
ſhould not convince unanſwerably, if the 
Propoſitions from whence it is drawn 
be allowed to be true : and this Cer- 
tainty is the bare effect of placing thoſe 
Propoſitions in a right Order, which 
makes that the Conſequence drawn 
from them is neceſſarily linked to them, 
when thoſe Rules are duly obſerved. _ 

Of the other three parts of Philoſo- 
phy, that which has the greateſt affi- 
nity to Logick, is the Metaphyſicks, 
becauſe they conſider Things indepen- 
dently of the Senſes, and thoſe very things 
which are corporeal and ſenſible. Thus 
Metaphyſicks conſider in all things their 
Subſiſtence, their Exiſtence, the eſſen- 
tial Properties which God has given to 


all Beings, and which are in every one 
8 | its 


its Unity, its Verity, its Goodneſs: 
for theſe three Characters are neceſſa- 
rily in every Thing, and every Being 
is one in its Nature, altho it may be 
compoſed of many different Parts, as a 
Plant or an Animal: Every Being is 
rrue by its Exiſtence, which renders 1t 
conformable to the Principle of its Na- 
ture ; and every Being is good by the 
bare Effect of its being the Work of 
God p. 

It is likewiſe this Science that con- 
ſiders the different Kinds of Cauſes 
and of Principles, and the ſeveral man- 
ners in which one Thing may be the 
Cauſe or Principle of another ; that di- 
ſtinguiſhes alfo the Spiritual Principles 
of the ſeveral Sciences which lead us to 
the Knowledge of Truth, ſuch as thoſe 
of Geometry, of which we ſhall ſpealc 
hereafter, which are called Axioms; 
thoſe of the Moral Philoſophy, which 
are termed Maxims, and thoſe of the 
other Sciences : and the Science of 
Metaphyſicks has alſo its own Princt- 
ples, ſuch as this for example, that it 
is impoſſible that the ſame Thing ſhould 
be and not be at the ſame time, and 
other Principles of the like nature. 
Thus we diſtinguiſh in the Metaphy- 
ficks the Cauſes which produce the Et- 
fects, as the Sun which produces Hear, 
which is called the efficient Caufe ; 
the Principles which make us to act, 
as the End which we propoſe to our 
ſelves, which is termed the final Caufe; 
the Example which we imitate, and 
the others. 

It is alſo this Science which raiſes 
it ſelf to the Knowledge of the Na- 
ture of Angels, and of God, and of 
the Divine Attributes, not in the man- 
ner reſerved to the Science of Theo- 


logy or Divinity, which joins to the 


natural Reaſoning the Principles of 
Faith, but by the bare Lights of Na- 
ture, which furniſh ſeveral Proofs of the 
Being of a God, and which imply the 
Neceſſity of his Exiſtence, of his Inde- 
pendency, of his Unchangeableneſs, of 
his Omnipotence, of his Providence, 
and of his other Attributes. | 

Phyſick differs from Logick and Me- 
taphyſicks, not only by the diſt inction 
of its Object, but alſo by the manner 
in which it treats of it: for it has for 
its Object only Bodies, and it conſi- 
ders in them principally What they have 
that is material and ſenſible; their 
Qualities, their Generation, their Cor- 


. And God ſaw every thing that he had madd, 
and behold it was very good, Gen. 1. 3 1. 
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ruption, their Conſtruction, that is, the 
manner in which they are compoſed, 
that which makes and diſtinguiſhes the 
difterent forts of Matters, the Conjunc- 
tion of the little Particles of which all 
Bodies are compoſed, the nature of its 
Parts, that of the ſeveral Qualities of 
Bodies, Colours and others, and of the 
Light which makes them viſible, the 
Cauſes of the Motions which is made 
in Bodies by that which is called 
Weight, and of thoſe Motions made 
by the Impreſſion that one Body may 
receive from another, what that Weight 
is, what that Impreſſion is, what it is 
that produces that other ſort of Motion; 
of the Dilatation of liquid Bodies 
that are heated, which is called Rare- 
faction; the divers Cauſes and Effects 
of that which is named Fermentation, 
and the other matters of the like na- 
ture, which have all of them almoſt a 
Character of Obſcurity, which makes 
that they are rather the object of a 
Labour of the Mind and of a fruitleſs 
Study, than of a Science that attains to a 
clear and certain Knowledge of Things. 
For it may be ſaid of this kind of Phylick, 
that hitherto it has diſcovered almoſt 
nothing, and that in all appearance it 
will diſcover but a very few Things, 
which will give perfect Satisfaction to 
a reaſonable Mind touching all the 
matters that it treats of; ſuch as thoſe 
which have been juſt now taken No- 
tice of, and others of the like nature. 
Concerning which it may be ſaid, that 
as God has given to Men the uſe of 
Sciences only for their Wants, he has 
imparted to them only the Knowledge 
which they may acquire by Reaſon and 
Experience of what may be neceſlary 
for the ſupplying of theſe Wants; and 
has hidden from them, as has been ſaid 
in another place , what would only be 
the Object of Curioſity; rendring him- 
ſelf equally admirable, both by the Or- 
der and Beauty of that which we know 
of his Works, and by the impenetrabi- 
lity of that which it is not his pleaſure 
that we ſhould know. 

Phyſick has nevertheleſs irs Uſe ; for 
beſides that it teaches. ſome certain 
Truths, as for example, that which it 

q See the Treatiſe of Laws, Chap. 1. Art, 3. 


He hath made every thing beautiful in his tj 
alſo he hath ſet the World in their 88 


no Man can find out the Work that God maketh 
from the beginning to the end. Eccleſ. . 

As thou knoweſt not what is the way of the Spirit 
ner how the Bones do grow in the Womb of her 
that is with Child, even ſo thou knoweſt. not the 
Works of God who maketh all. Eccleſ. 11. 5. 
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borrows from Geometry, concerning 
the impoſſibility of coming to 'a final 
Diviſion of the leaſt Particles of every 


Body; that which it takes from Aſtro- 


nomy, for the Sphere, and the Motions 
either of the Heavens or of the Earth, 
which make the Days and the Years, 
and that in ſome other Matters it diſ- 
covers ſeveral Truths: The Study e- 
ven of the obſcureſt Matters in Phylick, 
hath its uſefulneſs in exerciſing the 
Minds of the Students by divers Rea- 
ſonings. This very Phyſick hath alſo 
its Uſefulneſs, in that it leads to ano- 
ther Phyſick, the Uſe of which is of 
great Neceſſity and Advantage to the 
Publick, and which hath for its Ob- 
jet the Diſcovery, by Reaſoning and 
by Experiments on the ſeveral Kinds 
of Bodies and of Matters of all ſorts, 
Animals, Trees, Plants, Minerals and 
others, of what Qualities they may 
have that may ſerve for the Uſe of Re- 
medies for the ſeveral Diſtempers, and 
for an infinite number of other Uſes in 
all the Arts: for their great Extent 
requires that there ſhould be imployed 
in them an infinite number of divers 
matters which are neceſlary, either by 
their bare natural Qualities, or by the 
ſeveral Preparations which the Study of 
Experience for many Ages has diſco- 
vered, and which may always be mul- 
tiplied and brought to greater Perfection 
by cultivating this Study in the manner 
as it now is in Fance. 

The fourth and laſt part of Philoſo- 
phy, which is the Moral Philoſophy, 

ath that in common with Logick and 
Metaphyſicks, that its Obje& and its 
Principles are independent of the Sen- 
ſes: for it hath for its Object every 
thing that relates to Manners, the Na- 
ture and the Characters of human Ac- 
tions, that is to ſay, of thoſe of a free 
Will which a&s for ſome End, and 
which are capable of Good or of Evil, 
the Nature and the Characters of this 
Liberty, the ſeveral Paſſions of Man, 
his Affections, his Habits, the Ends 
which he propoſes to himſelf, his In- 
clination to Good and to Happineſs ei- 
ther real or apparent; the Virtues 
which are called Moral, Prudence, Juſ- 
tice, Fortitude, Temperance ; the Laws 
and other the like Matters, which are 
explained in this Science, in the rifan- 
ner that the Metaphyſicks explain what 


relates to God and to his Attributes, 
that is, by Reaſonings drawn from na- 


tural Lights. And we ſee likewiſe that 
many Heathen Authors have treated of 


this Science. As to which, it is ne- 
ceſſary to remark the Conſequence of 
the good Uſe of its Principles and of 
the particular Doctrines taught in it, 
that the Principles of Human Philoſo- 
hy may not be extended-ſo far as to 
deſtroy thoſe of Religion, but that the 
Principles of Religion may always ſtand 
as the prime and fundamental Rules ; 
and that all the Moral Philoſophy may 
have its Spirit, its Source, and its 
Foundation in the Spirit of Religion, 
and in the Doctrines of Faith which 
ought to reign in every thing that we 
learn there. | 
Since the Conſequence of the Inte- 
grity and Purity of Manners, and of 
all the Rules which relate to the mat- 
ters that are taught in this Human Sci- 
ence of Moral Philoſophy, has obliged 
us to make this laſt Remark, that no 
Uſe ought to be made of it to deſtroy 
the Principles of Religion, and the 
Doctrines of Faith; we may obſerve 
alſo on the three other Parts of Phi- 
loſophy, Logick, Metaphyſicks and 
Phyſick, that it is of importance not 
only that nothing be mixed with them, 
and that none of their Principles be 
turned to the ſubverſion of the Doc- 
trines of Faith, but that care ought alſo 
to be taken to avoid in all ſorts of Rea- 
ſonings, upon any matter whatſoever, 
not only the Subtilties and the uſeleſs 
Curioſities which ſome mix with what 
is neceſlary and uſeful in thoſe Sciences, 
but alſo the bad Uſe even of their Prin- 
ciples and of their Rules : for altho 
their Principles and their Rules have 
their Foundation in Nature, and that 
therefore a ſolid Judgment may make an 
Uſe of them which may appear ro be 
without Art and wholly natural, yet 
ſome Perſons uſe them in their Diſcour- 
ſes and Writings in ſuch a manner as 
ſhews the Method and Air' of the 
Schools, as it happens to thoſe who 
make the like bad uſe of Rhetorick ; 
whereas the good uſe of all the Prin- 
ciples and of all the Rules of Rheto- 
rick, of Logick, and of Metaphyſicks, 
being drawn from Nature, ought to be 
the Effect of conceiving and of rea- 
ſoning naturally. So that we ought to 
uſe the Principles and the Rules of 
theſe Parts of Philoſophy, only after 
the ſame manner that we uſe thoſe of 
Grammar, which we obſerve naturally 
without making Reflection, either on 
the different Nature of the Nouns, 
the Verbs, the Participles, and the 


other Words which compole * Ty 
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Languages, or on the Moods and Ten- 
ſes of Verbs; which muſt be under- 
ſtood in proportion to the different 
Uſes of all theſe ſeveral Arts, and to 
the different Manners in which the 
Habits of them may be acquired. 
Before we proceed to the other Arts 
or Sciences that are taught in the pub- 
lick Schools, and the chief of which is 
Geometry, it is neceſſary to call to 
mind here the Reflection which has been 
already made on Phyſick; That altho 
that Science hath for its obje& Bodies 
and ſenſible Matters, the Nature of the 
Parts which compoſe them, that of 
their Qualities, and the other Things 
of the like nature which it conſiders ; 
yet it gives us but a very little Know- 
ledge of them that has any thing of cer- 
tainty in it: whereas Geometry, which 
hath alſo for its object Bodies and ſenſi- 
ble Matters, but which it conſiders un- 
der other Views, teaches nothing about 
them, which not only is not moſt cer- 
tain, but which does not carry with it 
ſuch an Evidence as that every Mind 
that is capable of this Science 1s con- 
vinced of every thing which it advan- 
ces, in the ſame manner as every one is 
aſſured that the Whole is greater than 
its Part, 
This difference between Geometry 
and Phyſick, is a natural Effect of the 
difference of the ways in which the one 
and the other conſider Bodies, and the 
Matters which are their Object: for 
whereas Phyſick ought to conſider in 
Bodies their Cauſes, their Qualities, in 
order to diſcover what 1s their Nature, 
which is inviſible to the Senſes; Geo- 
metry does not conſider either their 
Cauſes, or their Qualities, but only 
their Quantity, which it conſiders in- 
dependently of the Nature of the ſeveral 
ſorts of Bodies and of all their Qualities, 
reſtraining it ſelf to the bare Conſide- 
ration of that which enters into the 
Idea of Quantity. It diſtinguiſhes 
Quantity into two Kinds; one of the 
Extent of that which is contained, and 
which conſiſts either barely in length, 
as Lines, the Points of which make the 
Extremities; or in length and breadth 
together, which make the extremities of 
the Bodies, and which 1s called their 
Surface; or in length, breadth and 


other Kind is of Numbers, which make 
the quantity of diſtin&t Things. And 
becauſe the Duration of Time and the 
Motions of Bodies make alſo a kind of 
Quantity, Geometry has likewiſe its 


depth, which make ſolid Bodies: the 
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Uſe in them, according as the ſaid 
Duration, and the ſaid Motions are 
conſidered under this Idea of Quantity. 
Thus Geometry conſiders the ſeveral 
ſorts of Lines, ſtrait, crooked, ſpiral 
Lines, and others ; the ſeveral ſorts of 
Angles which thoſe Lines make when 
they meet in a Point; the Figures of 
A of Circles, of Squares and 
other Surfaces, Pyramids, Cubes, Globes, 
and other ſolid Bodies; the Parts of 
Duration and of Motion: and in every 
one of all theſe different Objects, Geo- 
metry conſiders their Nature, their Pro- 
perties, the Relation that one of them 


has to others of the ſame Kind, and their 


Differences, as whether one is grea- 
ter than the other; the manner in which 
one is contained within the other, 
which is called Reaſon; the Compari- 
ſon of the Reaſon of one to the other, 
and of another Reaſon of another Ob- 
jet to another, which is called Propor- 
tion; and beginning with the Defini- 
tions of the 7 and of the Things 
which «they ſignify, with the Rules 
which eſtabliſh indiſputable Principles, 
ſuch as theſe, That two Things equal to 
a third, are equal among themſelves ; that 
if to every one of two equal Quantities 
other equal Quantities are added, the whole 
will be equal; and others of the like 
Nature; with demands or poſtulata 
which cannot be refuſed, ſuch as that 
leave be given to draw a Line from one 
Point to another ; they diſcover by this 
Progreſſion an infinite ſequel of Truths, 
the firſt of which are evident by their 
neceſſary Connexion with the Defini- 
tions, the Principles and the Suppoſi- 
tions which have preceded. And from 
theſe firſt Truths which become of 
themſelves Principles by reaſon of their 
Evidence, one proceeds to others ſuc- 
ceſſively, in ſuch a manner as that no- 
thing be advanced which has not the 
Evidence of a Definition or of a Princi- 
ple, or which is not demonſtrated with 
the ſame certainty as Principles have. 

It is by this Chain of Definitions, 
of Principles and of Demonſtrations 
which depend one upon another, that 
we diſcover in Geometry an infinite 
number of Truths which ſeem to be 
impenetrable, and ſome of them which 
even paſs the bounds of all imagination ; 
as for example, that there are Lines, 
Surfaces and ſolid Bodies, which com- 
pared with other Bodies of the ſame 
Kind, can have no common Meaſure, 
how little ſoever it be: and theſe are 
called , incommenſurable Quantities, 

which 
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which cannot be compared. with one 
another, as one Number may be with 
anotlier Number; for all Numbers have 
for their common Meaſure at leaſt U- 
nity. But ſhould ue divide thoſe 
Quantities into Particles even to an 
infinite Number, we could never come 
at a Particle ſmall enough to ſerve as a 
common Meaſure to thoſe Quantities, 
as Unity is a Meafure conimon to all 
Numbers ; and all the ſmalleſt Particles 
that one can ever come at, by divid- 
ing always, Will be all of them too 
great to meafure exactly thoſe two ſorts 
of Quantities ; in the ſame manner as 
the number two is too great to be a 


common Meaſure of three and of four, 


or of ten and eleven, I 

It is not proper to enlarge any more 
here, either on the matters which are 
the Obje& of Geometry, or on the ſe- 
veral Manners that are there uſed to 
form the moſt difficult Demonſtrations, 
as in that part of Geometry called 
Algebra; but it was neceſſary to make 
theſe tew,Remarks, in order to explain 
in general the Order of the Method 
which Geometry takes to prove that 
Which ſhe. teaches. And as in Logick 
we have. explained in general its Uſe 
for rightly, apprehending all ſorts of 
Objects and Reaſoning about them ; 
ſo we ought likewiſe to remark in the 
Method of Geometry the Order which 


it obſerves for the ſame uſe, and to 


conlider at the ſame time the difference 
between the Object and Method of 
Geometry, and the Object and Me- 
thod of Logick. 


This diſterence conſiſts, as to tlie 


Object, in this, that the matters of 
which Logick treats are of a Kind of 
which the Truth is not ſo ſenſible as 
the Truths of the Matters treated of 
in Geometry, and that the Ideas of 


them are more abſtracted. And as for 


the Method, the difference is this, that 
the Method of Logick, which 1s the 
Art of Syllogiſm, 1s ſuſceptible of thoſe 
falſe Reaſonings called Paralogiſms, 
by which one impoſes on thoſe Who 
do not know ſufficiently -the Rules, or 
who are not clear- ſighted enough to 
perceive the falſe Reaſoning: but one 
can never abuſe the Method of Geo- 
metry, to lead into Error, or to ſur- 
prize at any time Perſons of the ſhal- 
loweſt Underſtanding, if they are at all 
capable of this Science ; ſince they need 
only to.examine at every ſtep whether 
cvery thing is ſo clear and certain, that 
there remains no doubt nor obſcurity in 


it; and whether the Truth of it be evi- 
dent, either of it ſelf, or. by its Con- 
nexion with thoſe that have been proved. 
It is by this Method of Geometry, 
that thoſe who have the Knowledge 
of it ought to form their Reaſonings 

on all matters, in ſo far as it is capa- 
ble of being applied to them : for this 
manner of Reaſoning is more ſimple, 
more natural, and more eaſy than that 
of Logick, which comprehends many 
more Rules, the moſt of which are ab- 
ſtruſe, and of which all Underſtandings 
are not capable. So that this Method 
of Geometry is more within the reach 
of all Capacities, and it is likewiſe 
more proper to ſet every thing that 
ought to enter into. a Diſcourſe of 
Reaſoning in its proper Order, in its 
true Light, and in its full Force, and 
to diſcover all the defects of juſtneſs in 
the Reaſoning. 'This Method may be 
reduced to two ſimple Rules; one, not 
to admit any thing for true which is 
not either evident of it ſelf, or demon- 
ſtrated; and the other is to range all 
the particular Truths which one intends 
to prove, according as they follow the 
one from the other. And it is in obſer- 
vance of theſe two Rules, that the 
Geometricians begin with defining the 
Words and the Things of which they 
intend to ſpeak, with eſtabliſhing the 
Principles on which depend the Truths 
which they are going to prove, and 
with drawing from thoſe Definitions 
and from thoſe Principles the Conſe- 
quences of the Propoſitions which they 
ſhall advance; laying down always in 
the firſt place thoſe Propoſitions that 
are moſt nearly linked to the ſaid De- 
finitions and Principles, and- then lay- 
ing down afterwards thoſe Propoſitions 
which depend on the firſt. 

And altho it be true, that all ſorts 
of Matters about which one may rea- 
ſon. or diſcourſe, do not confiſt in 
Truths that are capable of the evi- 
dence or Certainty of thoſe of Geome- 
try, yet its Method is nevertheleſs 
uſeful in them: for it is natural to all 
ſorts of Reaſonings, of Proofs and 
of Diſcourſes of what nature ſoever, 


whether they be intended for teaching 


or for other Uſes, to begin with that 
which 1s cleareſt, eaſteſt, and moſt cer- 
tain ; and to obſerve the natural Order 
of the Coheſion and Connexion which 
the Things of which one intends to 

ſpeak have among themſelves. | 
Ir is upon the account of this Me- 
thod, which is ſo natural and ſo pro- 
per 
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per to lead the Mind to the knowledge 
of Truths, and becauſe of the certain- 
8 of the Truths that are taught in 

eometry, that thoſe who invented 
this Science, gave it the name of Ma- 
thematicks, which ſignifies Science; 
diſtinguiſhing it from all the other Sci- 
ences by its Characters of Order and of 
Certainty: for which Reaſon they 
taught it at the firſt entring upon the 
Study of the other Sciences, the better 
to diſpoſe the Mind for them by this 
Method. But our Uſage has extended 
this word of Mathematicks, not only 
to Geometry and to its Parts, ſuch as 
Arithmetick and Algebra, which con- 
fiſt only in Theory, but alſo to the 
Arts which in their practice uſe the 
Principles and Rules of Geometry, 
ſuch as that which is called Mecha- 
nicks, the Art of Fortification, and 
ſuch like practiſed by Engineers. 

This great Uſefulneſs of Geometry 
is not the only one; it hath another 
Advantage of very great Importance to 
the Publick : for it is from this Sci- 
ence that are drawn the Principles and 


many Rules of other Sciences and of 


ſeveral Arts, which are not only very 
uſeful, but all of them moſt neceſlary ; 
for beſides Arithmetick, the Principles 
of which are a part of Geometry, it 
is likewiſe from this Science that are 
drawn the Principles of Coſmography, 
of Aſtronomy, of Chronology, of the 
Computation of Times, of Geography, 
of Mechanicks, of the Uſe of moving 
Force for an infinity of Machines and 
Inſtruments neceſſary in all ſorts of Arts, 
of Architecture, of Sculpture, of For- 
tification, of Opticks, of Perſpective, 
and of the Art of repreſenting in a 
Plan the ſeveral Objects of ſight, which 
is the foundation of Painting. 

It is alſo in Geometry, that we have 
the Theoretick Principles of Mulick, 
whether it be that of Human Voices or 
of Inſtruments. For it is an Art which 
conſiſts in dividing the degrees of the 
elevation and falling of the Voice, 
which make the different Sounds, in 
regulating their Order and the Dura- 
tion of every one of them, which 1s 
called Meaſure ; and likewiſe the Ex- 
tent of the Intervals when it is neceſ- 
ſary to have any between two Sounds, 
and in diſtinguiſhing the Voices or the 
Inſtruments which are to bear a part 
in the Muſick into different Parts ſuited 
to the Nature of the Voices and of 
the Inſtraments; in order to form by 
the variety of the Voices, and of the 


divers Sounds of each Voice, and by 
the difterent Meaſures of thoſe Sounds 
and of thoſe Intervals, the ſeveral Com- 
binations which may make an agree- 
able Harmony, and which may anſwer 
to the ſenſe of the Words that are to 
be ſung, conveying to the Heart the 
Impreſſions of Tenderneſs, of Joy, or 
of other Sentiments and Motions which 
one deſires to raiſe. 

And ſeeing the Church hath eſta- 
bliſhed the Uſe of Muſick in Divine 
Service, in order to move the Hearts, 
and to elevate them to the Sentiment 
which the holy Words which it directs 
to be ſung ought to inſpire; and that 
the ſaid Words require ſuch a Muſick 
as is both grave, moving and eaſy; that 
the Uſe „ it may be common to all the 
faithful, it has ordained in all the 
Churches where the faithful aſſemble 
together for the Worſhip of God, the 
Uſe of a certain manner of Singing 
compoſed of Sounds of the ſame Du- 
ration, and of Combinations leſs figured 
than thoſe of ordinary Muſick. This 
manner of Singing is for this Reaſon 
wholly conſecrated to the Church, as 
being proper by its Gravity to inſpire 
the Spirit of the Words which compoſe 
the ſaid Divine Office, and eſpecially 
of the Pſalms, which are the chief and 
principal Part thereof, and which have 
been compoſed in order to be ſung. 
But this Church-Muſick loſes its Uſe 
which was intended by the Church, if 
thole who celebrate and ſing the Di- 
vine Service, do not obſerve in it that 
Gravity, that Modeſty, that proper 
Slowneſs and Attention that is becom- 
ing the Dignity of that Muſick which 
is to expreſs Words inſpired by the Spi- 
rit of God, and which are addreſſed to 
him, either to praiſe him, or to pray 
to him, and of Muſick which is to make 
a part of the Divine Worſhip, in which 
every thing ought to be ſolemn and 
auguſt. 

Beſides this ordinary Uſe of Muſick in 
the ſinging of Pſalms which the Church 


has eſtabliſhed for the Celebration of Di- 


vine Service, it hath alſo received the Uſe 
of other Muſick, and of Inſtruments. 
But the vaſt Liberty of Ornaments in 
Muſick, makes that thoſe who compoſe 
Hymns for the Church, not having al- 
ways the View of proportioning them 
to its Uſe according to the Holineſs and 
Dignity of the Words which are to be 
ſung, and cf the Sentiments which 
ought to be inſpired, they mix often 


in their Compoſitions Ornaments of a 
. Muſick 


811 


512 


The PU BLICK LAW, Oc. Book I. 


Muſick that is but little ſuited to this 
Dignity, and to the Gravity which the 
Spirit of the Church requires; and this 
would ſeem to deſerve ſome Reforma- 
tion, there being ſome very antient 
Churches which have intirely laid aſide 
the Uſe of this fort of Muſick in the 
Divine Office. 

The Uſe of Muſick brings to mind 
here that of Poetry, the Principles of 
which are taught with the Claſſick 
Learning, as has been already remark- 
ed : this Uſe of Poetry is ſuch, that it 
hath not only its Uſefulneſs but alſo its 
Dignity even in the Church, and we 
ſee. Examples of it in the Holy Wri- 
tings, where we have Poems inſpired 
by the Holy Ghoſt, and eſpecially the 
Pſalms which are a kind of Poetry; 
and the Church approves alſo of the 
Uſe of it for other ſorts of Poems, 
which are the Hymns compoſed at ſe- 
veral Times. For, as has been ſaid of 
Muſick in Divine Worſhip, that it is 
of great Uſefulneſs therein by the Et- 
fect of the Motions and of the Senti- 
ments which are raiſed in the Heart by 
a Muſick proportioned to ſo Holy an 
Uſe; ſo Poetry hath its Beauty and its 
Dignity by the Elevation of its lively, 
ſublime and rhetorical Expreſſions, and 
by their being ranged in ſuch a Mea- 
ſure and Aller as makes upon tlie 
Mind the ſame Impreſſions as Muſick 
does on the Heart. It is for this Rea- 
ſon that we give to the figured Lan- 
guage of Poetry the name of Song, 
which has this double Uſefulneſs, that 
the politeneſs and elegancy of its Ex- 
preſſions, and its other Beauties, make 
an agreeable Diverſion and Entertain- 
ment, and that we gather from the 
Works of the antient and modern Poets 
many different Inſtructions, by Senten- 
ces of all kinds, by divers Truths of 
ſome Sciences, and even by having from 
thence Rules of ſpeaking and writing 
well, by the Facility of acquiring a 
habit of getting things by heart, and 
by other ways. But care ought to 
be taken not to put into the hands of 
unguarded Youth ſuch Paſlages of any 
of the ſaid Poets as contain any thing 
which may tend to ſeduce unthinking 
Minds to Irreligion and Immorality, as 
has been already obſerved. 

It has been neceſſary to give theſe 
general Ideas of the Sciences and of 
the Liberal Arts, that are taught in 
the Univerſities, Colleges and Schools, 
to ſhew, by the relation which theſe 
Sciences and Liberal Arts have to the. 


publick good of the Society, what is 
the Neceſſity and Uſefulneſs of them, 
and by — what is the Neceſ- 
ſity and Uſefulneſs of having an Eſta- 
bliſhment of Profeſſors to teach them. 

This firſt Uſe of Univerſities, to 
teach Human Learning, the Sciences 
and Liberal Arts, which we have been 
now ſpeaking of, has been followed by 
a ſecond Uſe, which is that of giving 
a kind of Title, which is called a De- 
gree, to thoſe who after having ſpent 
a certain limited time in their Studies, 
have given Proofs of their Capacity by 
authentick and publick Acts. And the 
ſaid Degrees are diſtinguiſhed in two 
manners ; one, from whence this word 
Degree has been derived, and which 
conſiſts in this, that they are given 
one after another in proportion to the 
length of time that has been ſpent in 
Study, and to the greatneſs of Capa- 
cityz the firſt which is called Maſter 
of Arts, the ſecond Batchelor, the third 
Licentiate, and the fourth that of Doc- 
ror. 
The other diſt inction of Degrees is 
taken from the ſeveral ſorts of Studies 
of the Sciences of Divinity, of the 
Canon and Civil Law, or of Phyſick. 
The Degree of Maſter of Arts, is gi- 
ven after the Study of Philoſophy, and 
is neceſſary only to thoſe who are wil- 
ling to reſt at that Degree, or to pro- 
ceed further to the Study of Divinity, 
to take therein the Degrees of Batchelor 
and others, if they incline to it, and 
render themſelves fit for it. The De- 
grees of Batchelor, Licentiate and Doc- 
tor are given in Divinity, in the Canon 
and Civil Law, and in Phyſick; that is 
to ſay, for one of theſe three Studies; 
ſo that there are in the Univerſities four 
ſorts of Studies, which are called Fa- 
culties. The firſt of Divinity; the ſe- 
cond of the Canon and Civil Law, both 
which make only one Faculty, for one 
cannot take the Degree in one without 
the other; the third, is of Phyſick: 
and in every one of the ſaid three Facul- 
ties there are the three Degrees of 
Batchelor, Licentiate and Doctor. The 
fourth is the Faculty of Arts, in which 
in the Univerſities of Hance there is on- 
ly one ſingle Degree, which is that of 
Maſter of Arts. 

The Uſe of the ſaid Degrees is to 
give to thoſe who have them, the right 
of exerciſing Functions, which require a 
Capacity in ſome one of thoſe Facul- 
ties, or of filling places, whether it 


be in the Church, or in the Temporal 
Order 
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Order of the Society, ſuch as the Of. 
fices of Judicature, and the Profeſſions 
of an Advocate, or Phyſician. 

Seeing our View of treating here of 
Univerſities is only with reſpe& to the 
Publick Law, to ſhow what the Uſe of 
them is in a Kingdom, and with re- 
ſpe& to what concerns in general the 
Policy or Government of the ſaid So- 
cieties, and the Duties of thoſe who 
are Members of them ; it was not pro- 
per to explain here at large the Origin 
of Univerſities, the Progreſs of their 
Eſtabliſhment, and other Hiſtorical 
Facts relating to this Subject; for theſe 
would be Digreſſions very remote from 
the deſign of this Book, We ſhall on- 
ly obſerve in a few words, the refem- 
blance there is between our Univerſi- 
ties, Colleges and publick Schools, in 
which there are ſeveral Profeſſors, and 
thoſe publick Schools à which were 
kept at Rome in the Capitol b, and 
likewiſe at Conſtantinople, where they 
taught Grammar, Rhetorick or Elo- 
quence, Philoſophy, and the Laws c. 

Since all Towns cannot have Uni- 
verſities, there are eſtabliſhed in moſt 
of them Colleges and publick Schools, 
as is to be ſeen in many of the Towns 
of Frauce and it is even ordained by 
the 24th Article of the Ordinance of 
Blois, that the Archbiſhops and Biſhops 
ſhall eſtabliſh within their Dioceſes 
Seminaries and Colleges for the Inftruc- 
tion of the Youth, both in matters of 
Learning d, and the Service of God. 


a In publicis Magiſtrationibus, J. un. C. de ftud. 
liberal. urb. Rom. & Conſtantinop. 

Intra Capitolii auditorium conſtituti, . l. 

c Grammaticos tam Græcos quam Latinos, So- 
phiſtas, & Juriſperitos in hac regia urbe profeſſio- 
nem ſuam exercentes, & inter ſtatutos commemo- 
ratos, J. 1. C. de profeſſ. qui in urb. Conſtant. 
doc. ex ex. leg. mer. comit. 

Habeat igitur auditorium ſpecialiter noſtrum in 
his primum, quos Romanæ eloquentiæ doctrina 
commendat, oratores quidem tres numero, Gram 
maticos vero decem, in his etiam qui facundia gra- 
vitatis pollere noſcuntur, quinque numero ſue 
Sophiſtz, & Grammatici æque decem. Et quo- 
niam non his artibus tantum adoleſcentiam glorio- 
ſam optamus inſtitui; profundioris quoque ſcien- 
tiæ atque doctrinæ memoratis magiſtris ſociamus 
auctores. Unum igitur adjungi cæteris volumus 
qui Philoſophiæ arcana rimetur, duos quoque qui ju- 
ris ac legum voluntates pandant. d. I. un. in f. 
Cod, de ſtud. liberal, urb, Rom. & Conſt. 

d Magiſtros ſtudiorum Doctoreſque excellere o- 
portet moribus primum, deinde facundia. Sed quia 
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But in all the ſaid Colleges, there is 
only the bare aſſiſtance in Studies, with- 
out any right to confer any Degrees. 

Beſides the Univerſities and Colleges 
for the teaching of Sciences and Libe- 
ral Arts, there are likewiſe Academies 
for teaching the Exerciſes of Riding 
and Fencing, and likewiſe thoſe Parts 
of Mathematicks which relate to For- 
tification, to Encampments, the rang- 
ing of an Army in Battel-Array, and 
other matters neceſſary to be known in 
the Profeſſion of Arms. There are like- 
wiſe other ſorts of Academies for the 
Study of Arts, ſuch as thoſe of Paint- 
ing, Sculpture, Architecture and others. 
But all theſe ſorts of Academies, altho 
compoſed of divers Maſters for the ſeveral 
Studies and Exerciſes, are not of the num- 
ber of Corporations and Communities, 
unleſs they be eſtabliſhed as ſuch by the 
Authority of the Prince. And as for 
the Colleges, they are a part of the Bo- 
dy of the Univerſity to which they be- 
long; as in the Towns where there are 
Univerſities compoſed of ſeveral Col- 
leges; and the other Colleges which 
are ſeparated from the Univerſities, 
may form Communities, if they be eſta- 
bliſhed as ſuch by Letters Patent of the 
Prince. . 

All the Rules which concern Univer- 
ſities, Colleges and Academies, are of 
two forts; one of thoſe which relate 
to the Government or Diſcipline of 
thoſe Houſes, and which may regard 
their Rights, their Affairs, their Pri- 
vileges; and the other of thoſe which 
concern the Duties of the Perſons who 
compoſe them, in ſo far as their Func- 
tions have relation to the Publick: and 
theſe two ſorts of Rules ſhall be the 
ſubje& Matter of the two following 
Sections. | 
ſingulis civitatibus adeſſe ipſe non poſſum, jubeo, 
quiſque docere vult, non repente nec temere pro- 
ſiliat ad hoc munus, ſed judicio ordinis probatus, 
& c. C. Theod. de med. ex profeſſ. 

Avoiding profane and tam Bablings, and Op- 
poſitions of Science, falſly ſo called. 1 Tim. 6. 20. 

Be not carried about with divers and ſirange 
Doctrines. Heb. 13. g. | 

There is one that ſheweth Wiſdom in Words, 
and is hated; he ſhall be deſtitute of all Food, 
For Grace is not given him from the Lord : be- 
cauſe he is deprived of all Wiſdom, Eccluſ. 37. 
23, 2 
; Frog M 2d Article of the 2d Section, and the - 
ticles that are there cited, 2 
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SECT. L 
Of the Rules which relate to the Go- 


wvernment and Diſcipline of Uni- 
verſities and Colleges. 


The CONTENTS. 


1. Univerſities are partly Eccleſiaſtical and 
partly Secular. 

2. Two ſorts of Rules for the Government 
of Univerſities, Colleges and Schools. 

3. Rules which relate to the Adminiſtra- 
tion of theſe Communities. 

4. Rules concerning the Duties of thoſe 
who are Members of the Univer ſities. 


I. 
Shona Niverſities are mixed Bodies, 
ſities are , | 
partly Ec- partly Eccleſiaſtical, and partly 
cleſiaftical Secular; for the Profeſſion of the Fa- 
and partly culty of Divinity is an Eccleſiaſtical 
Secular. Miniſtry, and that of Law and Phy- 
ſick is a Secular Miniſtry : Thus, the 
Body of the Univerſity: is compoſed of 
other diſtin Bodies, each Faculty 
forming its own Body, and having its 
peculiar Rights and Functions ſeparated 
from the others ; and they have all of 
them together Rights and Affairs which 
are common to them all, and which 
out of the ſaid different Bodies form 
one which comprehends them all a. 

a The Faculty of Divinity hath its Functions 
© which relate to the Church, and it can be com- 
© poſed only of Eccleſiaſticks; and the Faculties 
c of Law and of Phyſick reſpect the Temporal State, 
c and may be exerciſed by Lay-men. But it may 
© be obſerved as to the Faculty of Law, that altho 
© the Canon Law, which is a part of it, contains 
© many Matters that are purely Eccleſiaſtical and 
© Spiritual, the Profeſſion of teaching them may 
© be exerciſed by Lay- men: which has been eſta- 
© bliſhed moſt probably on this account, becauſe 
© the Eccleſiaſtical and Spiritual matters of the 
< Canon Lay are there mixed with an infinite 
c number of Temporal Matters which belong to 
5 the Civil Law. 


II. 


2. Two The Government of Univerſities, 
forts of of Colleges, of Schools, in the ſame 


_ manner as that of the Corporations of 


vernment Towns, hath its Order proportioned ro 
of Univer- the Uſe and to the Functions peculiar 
fities, Col. tg thoſe Kinds of Communities; which 


2 2 comprehends two ſorts of Regulations 


the firſt is of thoſe which relate to the 
Adminiſtration and the Preſervation of 


neceſlary for forming the ſaid Order: 
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the Goods, the Rights and the Pri- 
vileges þ by which the ſaid Bodies ſub- 
ſilt, and the Diſcipline that is neceſ- 
ſary to be obſerved in them for keep- 


ing them in' Order; and the ſecond, 


which regards the Duty of thoſe who 
compoſe theſe ſorts of Bodies. 


& Hac lege decernimus, ut qui in ſingulis ſcholis 
militant, quique poſt emenſa ſtipendiorum curricula 
ad primiceriorum gradum perveniunt, & adorata 
noſtræ divinitatis purpura, virorum clariſſimorum 
comitum meruerint dignitatem: tam cingulo quam 
privilegiis omnibus ſibimer competentibus perfruan- 
tur: ac deinceps uſque ad finem vitæ foro tuæ 
celſitudinis tantummodo ſubjaceant: nec ex alte- 
rius cujuſlibet ſententia civile ſubire litigium compel- 
lantur. In criminalibus ſane controverſiis & in 
publicis tributis ita etiam adyerſus tales viros pro- 
vincias moderantium congruam juriſdictionem volu- 
mus obſervari, ne ſub prætextu conceſſi privilegii, 
vel flagitiorum creſcat authoritas, vel publica vacil- 
let utilitas. J. 2. C. de privil. Schol. 

See the following Article, and the Text there 


III. 


quoted on it. 


As to what concerns the Admini- 3. Rule 
tration and the Preſervation of the #6 + 


Goods, the Rights and the Privileges 


of Univerſities, Colleges c and Schools, gration 9 
and the other Intereſts of theſe ſorts theſe com 
of Communities, and the Diſcipline mwnire. 


which is to maintain Order in them, 


c Habita quidem ſuper hoc diligenti inquiſitione 
Epiſcoporum, Abbatum, Ducum, omnium judicum 
& aliorum procerum ſacri noſtri palatii examina- 
tione, omnibus, qui cauſa ſtudiorum peregrinantur, 
ſcholaribus, & maxime divinarum atque ſacrarum 
legum profeſſoribus, hoc noſtræ pietatis beneficium 
indulgemus, ut ad loca, in quibus literarum exer- 
centur ſtudia, tam ipſi quam eorum nuntii veni- 
ant, & in eis ſecure habitent. Dignum namque 
exiſtimamus, ut cum omnes bona facientes, noſtram 
laudem & protectionem omnimodo mereantur, 
quorum ſcientia totius illuminatur mundus, & ad 
obediendum Deo & nobis ejus miniſtris vita ſub- 
jectorum informatur: quadam ſpeciali dilectione 
eos ab omni injuria defendamus. Quis enim eorum 
non miſereatur, qui amore ſcientiæ exules, facti de 
divitibus pauperes, ſemetipſos exinaniunt, vitam 
ſuam multis periculis exponunt, & a viliflimis ſæ- 
pe hominibus (quod graviter ferendum eſt) corpo- 
rales injurias ſine cauſa perferunt? hac igitur gene- 
rali & in perpetuum valitura lege decernimus, ut 
nullus de cætero tam audax inveniatur, qui aliquam 


ſcholaribus injuriam inferre præſumat, nec ob alie- 


rius cujuſcumque provinciæ delictum ſive debitum 
(quod aliquando ex perverſa conſuetudine factum 
audivimus) aliquod damnum eis inferat; ſcituris 
hujuſmodi ſacræ conſtitutionis temeratoribus, & 
etiam ipſis locorum rectoribus, qui hoc yindicare 
neglexerint, reſtitutione rerum ablatarum ab omni- 
bus exigendam in quadruplum: notaque infamiæ 
eis ipſo jure irroganda, dignitate ſua fe carituros in 
perpetuum. Verumtamen fi litem eis quiſpiam ſu- 
per aliquo negotio movere voluerit, hujus rei op- 
tione data ſcholaribus, eos coram domino vel ma- 
giſtro ſuo vel ipſius civitatis epiſcopo, quibus hanc 
ſuriſdictionem dedimus conveniat. Qui vero ad 
alium judicem eos trahere tentaverit, etiamſi cauſa 
juſtiſſima fuerit, a tali conamine cadat. Auth. Ha- 
bita C. ne filius pro patr. 


they 


4. Rule 
concernt 
the Dut 
of thoſe 
who are 
Members 
of the Un 
verſſties. 


Of Univerſities, &c. Tit. 17, Sect. 2. 


they have their Rules eſtabliſhed or 
approved by the Ordinances of the 
Kingdom, and by their own peculiar 
Statutes; whether it be in relation to 
the manner of electing the Perſons who 
are to look to the Obſervance of the 
ſaid Diſcipline, and who are to take 
care of their Affairs, and of the Pre- 
ſervation of their Privileges; or of ap- 
pointing thoſe who are to exerciſe the 
ſeveral Functions of the Community, 
in every thing that relates to the Ad- 
miniſtration, the Diſcipline, and the 
Order of the ſaid Houſes : and be- 
ſides the Rules which are peculiar to 
thoſe Houſes, they have in general the 
Rules which have been explained in 
the 2d Section of the Title of Commu- 
nities. 
IV. 
4. kal: As to the Duties of thoſe who com- 
concerning poſe the Univerſities, the Colleges 
* be. and Schools, every one of the ſaid Bo- 
4 1 dies hath its peculiar Rules, which are 
Members of two ſorts; one is of thoſe which 
ef the Uni- concern the Duties of the Perſons who 
wi have the Direction of the Government 
and Diſcipline of the ſaid Houſes, in 
ſo far as they relate to that Function; 
and the other is of the Rules of the 
Manners and Duties of the Governours 
and Profeſſors, in what concerns their 
Functions which have a relation to the 
Publick. Thus in the Univerſities they 
have Statutes which regulate the Or- 
der and Adminiſtration of them, and 
the Duties of the Perſons Who are ap- 
pointed to take care of the ſaid Order 
and Adminiſtration: the Statutes con- 
tain likewiſe the Rules peculiar to each 
Faculty, as to the time required for fi- 
niſhing the Studies thereof, the manner 
of examining the Students, and that 
of conferring Degrees; they contain 
alſo the Rules of the Manners and 
particular Duties of thoſe who have 
Offices, and of thoſe who are Profeſ- 
ſors And ſeeing theſe ſorts of Rules 
- are almoſt all of them arbitrary, and 
that they are to be met with in the Sta- 
tutes of the Univerſities, and in the Or- 
dinances which confirm them, it is not 
proper to ſet them down here; but we 
ſhall explain ſuch of thoſe Rules as are 
of natural Equity, immutable and in- 
diſpenſible; and they ſhall be the ſub- 
je& matter of the following Section d. 


d See the particular Statutes of the Univerſities, 
and the following Section. 


Vor. . 


r 
Of the Duties of thoſe who are Mem- 


bers of Univerſities, Colleges, Aca- 
demies; and of all Profeſſors of Sci- 
ences and Liberal Arts, | 


Y the Duties treated of here, we 
are to underſtand thoſe which re- 
late to the Functions in which the 
Publick is concerned; and according to 
this View it is neceſſary to diſtinguiſh 
two ſorts of Perſons in the Univerſities, 
Colleges and Schools: the firſt is of 
thoſe who are ſet over the ſaid Societies 
as Heads or Governors, to ſee that the 
Order and Diſcipline thereof be duly 
obſerved ; and the ſecond is of thoſe 
who under thoſe Governors profeſs the 
Sciences and Arts of which the Studies 
are there eſtabliſhed. Thus the Uni- 
verſities and Colleges are under the di- 
rection of thoſe who exerciſe the diffe- 
rent Offices under different Names, ac- 
cording to the ſeveral Uſages, whe- 
ther it be that of Rectors, Deans, Syn- 
dicks, Principals, Proviſors, or others: 
Thus there are in thoſe Societies Pro- 
teflors of Arts and Sciences; and we 
may take in under this name of Pro- 
teflors, as to what concerns the Rules 
of their Duties, thoſe who inſtru& 
Youth a, and who teach them out of the 
Univerſities and Colleges, either ſome 
Art or ſome Science, at a publick School; 
and even thoſe who teach the Exerciſes 
belonging to the Profeſſion of Arms. 
a Ut pueri juveneſque in divino cultu ab idoneis 
& piis magiſtris & ſacerdotibus recte inſtituantur, & 


ſingulis diebus, horis conſuetis pro more inſtituto- 
que majorum res divina peragatur, eique non ſolum 


diebus dominicis & feſtis, ſed etiam aliis interſint 


Scholaſtici. Art. 2. of the Statutes of the Faculty of 
Arts. 

Videant magiſtri, ne vitiis ſcholaſticorum, ſive 
in moribus, ſive in diſciplina, indulgeant: ſed in 
eos pro delicti ratione animadvertant. Art. . ibid, 

My Son, gather Inſiruction from thy Youth up; 
ſo ſhalt thou find Wiſdom till thine old Age, 
Eccluſ. 6. 18. 

My Son, deſpiſe not the chaſtening ef the Lord; 
neither be weary of his Correction. For whom the 
Lord loveth, he correcteth, even as a Father the 
Son, in hom he delighteth. Prov. 3. 11, 12. 

How have 1 hated Inſtruction, and my Heart 
deſpiſed Reproof ? and have not obeyed the Voice 
of my Teachers, nor inclined mine Ear to them 
that inſtructed me? Prov. g. 12, 13. 

He that refuſeth Inſtruction, deſpiſeth his own 
Soul : but he that heareth Reproof, getteth Under- 
ſtanding. Prov. 15. 32. 
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As to the Duties of thoſe to whom 2. Th: 
the Care and Direction of Univerſities , 
and Colleges is committed, the moſt ſe fg 
important of thoſe which concern more Head. a, 
directly the publick Good, is that of Gower. 
watching over the Conduct, the Man- e e 
ners and the Doctrine of the Profeſſors; 8 _ 
and taking care that the Profeſſors of 
Divinity do not advance or teach any 
thing which may impugn any Doctrine 
of the Church, whether it be in matter 
of Faith, or of Manners, or of the 
Church Diſcipline; and that the ſame 
Profeſſors and others alſo teach nothing 
contrary to Law and to good Manners ; 
but that on the contrary they inſpire in- 
to their Diſciples, both by their Exam- 


Book I. 


The CONTENTS 
1. The firſt Duty, to obſerve the Sta- 


tutes. 

2. The Duty of thoſe who are the Heads and 
Governours of thoſe Societies. 

3. The firſt Duty of Profeſſors, is Capa 
city. 

4. Another Duty, Purity of Dofrine, and 
a good Life and Converſation. 

5. Another Duty, not to confer Degrees 0n 
Perſons that are incapable of them. 

6. Duty in giving Opinions about matters of 
Faith and Diſcipline. 

7. Duty of thoſe who are appointed to li- 
cenſe the printing of Books. 

8. Duty of thoſe who ar? conſulted about 


Caſes of Conſcience. | tam 
9. The ſubjett matter of the following Ar- ple and by their Doctrine, good Princi- 
ticles. | ples of Morality, and of the ſeveral Du- 


ties incumbent on them, even thoſe of 
good Subjects, ſuch as the Duty of Obe- 
dience to the Prince, and to the Or- 
ders of the Courts of Juſtice 6. 


6 Pueri juveneſque qui iffſtituuntur, imprimis 
Regi Chriſtianiſſ:mo bene precari & obedire, & ma- 
giſtratibus parere doceantur. Art. 6. of the Statutes 
of the Faculty of Arts, 

Ad docendam & regendam juventutem magiſtros 
probate vitæ & doctrinæ recipiant, qui ſuo munere 
recte fungi noverint ; quorum mores imprimis ſpec. 
tandi, ut pueri ab his & litteras ſimul diſcant & bo- 
nis moribus imbuantur. Art. 1, ibid. 

Luſtrent cubicula & libros Scholaſticorum, ut 
certiores fiant an apud illos ſint libri improbatæ 


10. Profeſſors whoſe Functions have no 
relation to Temporal Affairs. 

11. Phyſicians and Surgeons ought to finiſh 
the Cures they have begun. 

12. Thoſe who have Perſons under Cure, 
ought not to exact any Compoſition for 
their Payment. 

13. They ought to leep the ſecrets of their 
Patients. 

14. Phyficians ought to be united among 
themſelves in the Cure of their Patients. 

15. They ought to acquaint their Patients, 
or their Relations, with the danger of their 
Difremper. doctrinæ, &c. Art. 20. ibid. 

16. They ought to be faithful in the Reports opened my Mouth, and ſaid, Buy her for your 
which they make in a Court of IF uſt ice ſelves without Money. Put your Neck under the 
touching the Condition of fuck Per ſons. Yoke, and let your Soul receive Inſtruttion, ſhe is 


See the Texts quoted in the Preamble of the ſaid 
Section. 


» . 4 d DY 
eſſential, uſeful and necetlary, and 
cutting 


17. They oueht to ſerve the Poor gratis. hard at hand to find. Eccluſ. 51. 25, 26. 1 
44 2 8 of Pa . 4 1 ar» Rod and Reproof give Wiſdom. Prov. 29. ther Du 
CEPtOr Se Bow down his Neck while he is young, and beat 3 
him on the ſides while he is @ Child, leſt he was inne, and 0 
J. 2 2 * . ee ME er a g xr 
1 J 6 orrow to TRINE Heart. ſe thy Son, ana hoe Life 
6-0 od _ 2 Al Wc e Finns, am him to Labour, Eccluſ. 20. 12, 15 0 _ — : 
70 obſerve ; | ; 8 Altho theſe Texts have not all of them a pre tion, 
de Sta. and their Regulations eltabliſhed or ciſe relation to the Rule, yet they may be applied P 
tures, approved by the Ordinances of the * & it, ſince they naturally agree to the Functions | 
Kingdom, and thar the ſaid Statures 4 on ef ne ones and Schools, or 
are the Foundations of the Order and - | TM : 
Diſcipline of thoſe Houſes, and regu- III. 
late the Duties of the Perſons who com- 5 N . 
poſe them; we may ſet down for the As for the Profeſſors of Sciences and 1 5 
firſt of the ſaid Duties, that of obſerv- Liberal Arts, their firſt Duty 1s to e m 
ing the Statutes and the Regulations a. know them well, and to have the Gift ſors, i th 
a The Edits and Ordinances of the Kings our of teaching them well, by the Facility Capacui). an 
© Predeceſlors in relation to Univerſities, ſhall be of expreſſing themſelves clearly and 1h 
' 15 way ated together wh the e proper terms, by obſerving the Order 4 
egulations an g 
« fame. Ordinance of Lewis XIII. in 16144. aud the Method which agree 3 pr 
See the Ordinances relating to this matter. It Art and each Sclence, by letting tlunß {7 
is by the obſervance of theſe Regulations that the that are obſcure in a clear Light, by OY 
ſaid Bodies are to be kept in Order. diſcerning and picking out all that 15 = 


4. Ano- 
ther Du- 


iy, Purity 


Doc- 


/ Univerſities, &c. Tit. 17. Sect. 2. 


cutting off what is uſeleſs and ſuper- 
fluous. And if the Perſons who otter 
themſelves to this Imployment ſhould 
fail in their Duty to do Juſtice to them- 
ſelves, by offering to engage in this 
Function without the neceſſary Capa- 
City, it is the Duty of thoſe whoſe bu- 
ſineſs it is to elect or to admit them, 
to judge of their Qualifications c. 


c Cum omnium regnorum, & populorum felict- 
tas, tum maxime reipublice Chriſtianæ ſalus a 
rea juventutis inſtitutione pendeat: quæ quidem 
rudes adhuc animos ad humanitatem flectit; ſteriles 
alioquin & infrutuoſos, reipublice muniis idoneos 
& utiles reddit, Dei cultum in parentes & patriam 
pietatem erga magiſtratus reverentiam & obedien- 
tiam promovet. Art. 32. of the Statutes of the Fa- 
culty of Arts, 

Grammaticos tam Græcos quam Latinos, So- 
phiſtas, Juriſperitos in hac regia urbe profeſſionem 
ſuam exercentes, & inter ſtatutos connumeratos, 
ſi laudabilem in ſe probis moribus vitam eſſe mon- 
ſtraverint, ſi docendi peritiam, facundiam dicendi, 
interpretandi ſubtilitatem, copiamque diſſerendi ſe 
habe re patefecerent, & cœtu ampliſſimo judicante digni 
fuerint aſlimati? Cum ad viginti annos obſerva— 
tione jugi ac ſedulo docendi labore pervenerint, pla- 
cuit honorari, & his qui ſunt ex vicaria dignitate 
connumerari. J. an. de profeſſ. qui in urb. Conft, 

Sed quia ſingulis civitatibus adeſſe ipſe non poſ- 
ſum, jubeo, quiſquis docere vult, non repente nec 
temere profiliat ad hoc munus, ſed judicio ordinis 
probatus decretum curialium mereatur, optimorum 
conſpirante conſenſus. J. 7, C. de profeſſ. cx med. 

Altho the laſt words of this Text have not an 
© exact relation to our Uſage, yet it was not proper 
© ro leave them out, becauſe of the ſenſe which 
© they contain, and alſo becauſe this long Service 
© deferves ſome Recompence, or ſome Conſidera- 
© tion, particularly with regard ro Manners, 

See the following Article, 


IV. 
The firſt Duty of Capacity implies 


that of not mixing in their Writings 
and in their Lectures any Principle, 


une, and Or any Doctrine which may be contra- 


a good 
Life and 
Conve Ja- 
ion. 


ry either to Religion, or to the Civil 
Government, to the Laws, or to good 
Manners; and that of joining to the 
Purity of their Doctrine, and to the 
Art of teaching well, a Probity with- 
out blemiſh, and a good Example of 
Lite and Converſation, that they may 
imprint on tlie Minds and Hearts of 
their Diſciples the Principles and the 
Sentiments of all their Duties, with as 


much or rather more Care than what 


they take to teach them the Principles 
and Maxims of Arts and Sciences d. 


d Magiſtros ſtudiorum Doctoreſque excellere o- 
portet moribus primum, deinde facundia. J. 7. C. de 
proſeſſ. & med. 

Qui ad Theologia ſtudium accedit, prius Deum 
invocet, ut illi tribuat auimi ſubmiſſionem nihil ſuo 
judicio tribuat. Art. I. of the Statutes of the Faculty 
of Divinity. 


Doctores morum integritate, vita probitate, & 
exemplo pre ceteris perluceant, ut ſux profeſſionis 
expectationem ſuſtineant. Id. Art. 38. 

Nihil a docttina Chriſtiana alienum, nihil contra 
Patrum orthodoxorum decreta, nihil contra regis, 
regnique Gallici jura, & dignitatem diſputetur aut 
proponatur; ſi ſecus fecerint, & Syndicus & præ- 
ſes & reſpondens extra ordinem puniantur. 4d. 


Art. 23. 


Quoniam intereſt noſtra animum liberorum noſ- 


trorum non corrumpi. 4. 14. §. 1 in f. . de ſer- 
vo corrupto. 

* Strictly enjoining and prohibiting all Batchelors, 
* Licentiates, Doctors and other Perſons, of what 
© Quality and Condition ſoever, to defend and 
maintain, read and teach, directly or indirectly, 
either in the publick Schools, or elſewhere, any 
Propoſitions contrary to that of the Declaration 
ot the ſaid Faculty of Divinity, or tò compoſe 
© any Writing contrary thereto, upon pain of ex- 
© emplary Puniſhment ; and to the Syndicks of the 
© Univerſities, and to the Doctors who. ſhall preſide 
© at the Acts, to ſuffer any thing contrary thereto 
© to be inſerted in any Theſis, upon pain of an- 
* ſwering for it in their own Names, and to be 
* proſecuted for the ſame in an extraordinary way. 
© King's Edit of Aug. 4. 1662. 


V. 


Seeing the Duties proper to cach 
Profe ſſion are Conſequences of the Func- 
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5. Ano- 
ther Duty, 
not 10 con- 


tions that are exerciſed in it, and er Degrees 
ought to be proportioned to them, and on Perſons 
that one of the principal Functions of ht are 
the Univerſities is to confer the De- 44 


grees in each Faculty on thoſe who 
have acquired a Capacity to deſerve 
them; it is a capital Duty of the Pro- 
feſſors and cf thoſe who are appointed 
to be Examiners and Judges of the 
Capacity of the Students who apply 
for Degrees in any one of the Facul- 
ties, not to grant them except to thoſe 
who are worthy of them, and to re— 
fuſe them to ſuch as are unworthy. 
For the eaſineſs of granting Degrees 
to thole who want Capacity for them, 
deſtroys the intention of the Laws 
which require a Capacity in the Per- 
ſons, and which intruſt to thoſe Pro- 
feflors and Examiners the Right to 
judge of the Capacity of the Perſon, 
and to bear witneſs of it; which 
Teſtimony of theirs, by reaſon of 
too great a facility, becomes Perjury 
againſt the Laws and Statutes which 
they have ſworn to obſerve; and by 
this means they let into the Church 
and into the State unfht Perſons, who 
by reaſon of their Degrees are admit- 
ted into Poſts of great importance, of 
which they are altogether unworthy, 
This Abuſe is ſtill greater, if they 
join to the Teſtimony of Capacity in 
thoſe who have it not, the Teſtimony 
alſo of their having finiſhed the time 

required 


of them. 


ny 
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required for the Study, in favour of Doctrines relating to Matters of Faith ©: 57 
thoſe who neither have Capacity, nor or Manners, or to the Diſcipline of the ra ar4 
are of ſufficient ſtanding to take their Church, on ſuch occaſions as the inter- PHcibline. 


Degrees: for one cannot give this Teſ- 
timony of having finiſhed the time ap- 
pointed for the Study, not even 1n fa- 
vour of thoſe who in a leſs time than 1s 
required by the Statutes ſhall have ren- 
der'd themſelves capable of the Degree, 
ſceing it is lawful in no caſe to bear 
witneſs againſt the Truth e. 


Doctores, qui jus habebunt ferendi ſuffragii, 
ſolemni jurejurando ſe obſtringant, ſe nihil gratiz, 
nibil fayori daturos, ſed veritati fidele teſtimonium 
laturos. Axt. 32. of the Statutes of the Faculty of 
Divinity. 

Neither lye one to another. Lev. 19. 11. 

He that ſpeabet h Truth ſhewerh forth Righteouſ- 
eſs; but a falſe Witneſs Deceir, Prov. 12. 17. 


Wherefore putting away lying, ſpeak every Man 


Truth to his Neighbour : for we are Members one 
of another, Eph. 4. 25. 

© 1t is in order to prove the Capacity of the Per- 
© ſons, that Laws demand the Teſtimony of the V- 
© niverſities by the Degrees which they confer: 
© ſo that the Injuſtice of conferring them on Per- 
© ſons who are incapable, is a manifeſt Diſobe- 
© dience to the Laws, and has the ſame Character 
© that a Declaration would have which ſhould be 
© made by thoſe who give Degrees to Perſons inca- 
pable of them, that altho they know them to be 
ſuch, yet they think they ought, ro be admitted to 
Places whereof their Incapatity would render 
them unworthy, And tho by the 75th Article of 
the Ordinance of Moulins, the Biſhops are im- 

wer'd to examine Graduates, as in the Caſe of 

w-Suits touching the Poſſeſſion of Benefices, 
yet the Biſhops Examinations are not decifiye 3 
and the ſaid Ordinance does not diſcharge thoſe 
who have the Power of conferring Degrees, from 
the Obligation they are under of a faithful diſ- 
charge of their Duty, from which nothing can 
exempt them, And it is the ſame with reſpect to 
the Degrees neceſſary for being admitted ro Ofh- 
ces of Judicature, tho in order to their Admiſſion 
they are to undergo another preyious Examination 
by the Judges who are to admit them. For all 
thoſe Perſons, Biſhops, Magiſtrates and Proſeſ- 
ſors have their diſtin Duties, which are indepen- 
dent one of another, ſo that every one is to ren- 
der an account of his own Duty, 
© To which Degrees no Perſon ſhall be received, 


a A Aa nn G K a M AA A 4X „ A 


poſing of their Authority may be of 
uſe; and this Function makes it a Duty 
incumbent on them to give their Opi- 
nions agreeable to the Purity of the 
Laws of the Church y. 


And what cauſe ſcever ſhall come to you of 
your Brethren that duell in their Cities, between 
Blood and Blood, between Law and Command- 
ment, Statutes and Judgments, ye ſhall even 
warn them that they treſpaſs not againſi the 
Lord, and ſo Wrath come upon you, and upon your 
Brethren : This do, and ye ſhall net treſpaſs. 
2 Chron. 19. 10. 

And my Speech and my Preaching was not with 
enticing Words of Man's Wiſdom, but in Demon- 
ſtration of the Spirit and of Power. 1 Cor. 2. 
4, 5 
Take heed unto thyſelf, and unte thy Doctrine. 
1 Tim. 4. 16. 

See 2 Pet. 1. 20, 21. 

Be ſteafaſt in thy Underſtanding, and let thy 
Word be the ſame. Be ſwift to hear, and let thy 
Life be ſincere, and with Patiencegive anſwer. If 
thou haſt under ſtanding, anſwer thy Neighbour ; 
if not, lay thy Hand upon thy Mouth. Honour 
and Shame 1s in Talk, and the Tongue of Man is 
his Fall. Eccluſ. 5. 10, 11, &c. 

Wiſdom that is hid, and Treaſure that is hoard- 
ed up, what Profit is in them both? Eccluſ. 20. 20. 

He that worketh Miſchief, it ſhall fall upon 
him, and he fhall not know whence it cometh. 
Eccluſ. 27. 27. 

The Doctors who give Opinions in Matters of 
© Faith and Diſcipline, exerciſe a kind of Function 
© of Witneſſes, by the Teſtimony which they 
© ought to render of the Doctrine of the Church; 
© and they exerciſe alſo a kind of Function of 
© Judges; for their Opinions are as it were Deci- 
© fions, So that we may conſider them under 
© both theſe Views, as Teſtimonies and as Judg- 
ments; and altho the Function of a Witneſs be 
© different from that of a Judge, yet the bearing 
© Teſtimony to Truths of this nature, which are 
© not Facts but Doctrines, is not ſo much a bare 
© Teſtimony as a Judgment, to which recourſe 
© ought be had in Caſes that may deſerve it. 

Stand in the multitude of the Elders, and cleave 
unto him that is wiſe, Be willing to hear every 
godly Diſcourſe, and let net the Parables of Under- 
ſtanding eſcape thee, Ecclul. 6. 34, 25, 


© unleſs be ſhall have ſtudied for the ſpace of three ; 5 | 
< Years in the faid Univerſity, or 1 other, = ” r ; 
for ſome part of the ſaid time, or in the ſaid U- Prov. 20. 5. | - 
© niverſity for the Surplus, of which he ſhall bring Without Counſel Purpoſes are diſappointed ; bus 
4 2 ſufficient Certificate, and unleſs he has per- z the multitude of Counſellors they are eſtabliſhed. 
© formed a publick Exerciſe, upon pain of ſorſei- prov. 15.22. | 
 _— the Salaries of the ſaid Doctors, and of = Sethe Texts cited on the Sth Article of this Sec: 
wil ; e likewiſe pro- x; : 
© hibit 54 ſaid Doctors and others io grant or deliver ſon, which ee 
© any Letters of Degrees except to Perſons who VII 
© are preſent, and have given the aforeſaid Proof 87 
$ of their Capacity in their Preſence, and publickly Since it is of infinite Conſequence 7. Duty | 
: - 3 1 Ordinance of Lewis XIII. not to ſuffer Books to be printed which 2 of theſe 
concern either the Faith, or the Rules appoinued | who are 
VI. of Chriſtian Piety, or the Diſcipline to licenſe |} Cnſulted 
; of the Church, without an Examina- #27 |} rage Ca- 
5s, Duty It is alſo one of the Functions of U- tion, and an Approbation which may 7% | 1 
in giving niverſities, peculiar to the Faculty of aſſure the Publick of the Purity of the?“ N 


Opinion, ee 1 . . 
mens Divinity, to give Opinions touching Doctrines of the ſaid Books, and that 


they 


Of Univerſities, &c. Tit. 17. Sect. 2. 


they contain neither Hereſy, nor Er- 
rors, nor any thing that may inſtil into 
the Minds of thoſe that read them 
falſe Principles; it is a Duty incumbent 
on thoſe Doctors of Divinity who are 
appointed in the Univerſities to licenſe 
Books, to examine, and to approve, 
reject, correct or cenſure thoſe ſorts of 
Books: and this Duty obliges the Cen- 
ſors or Licenſers to read over the Books 
carefully, that they may be able to give 
a true Judgment, ſuch as the Conſe- 
quence of the Approbation, which they 
are to give, demands g. 


g Nullus _— inconſulta facultate, li- 
bros approbet, ſub pœna privationis a juribus & 
honoribus Facultatis. Art, 1. of the Statutes of the 
Faculty of Divinity. 

Quod de cætero perpetuis futuris temporibus 
nullus librum aliquem, ſeu aliam quamcumque ſcrip- 
turam, tam in urbe noſtra quam in aliis quibuſvis ci- 
vitatibus & diceceſibus, imprimere ſeu imprimi fa- 
cere præſumat, niſi prius in urbe per vicarium noſ- 
trum & ſacri palatii magiſtrum, in aliis vero civi- 
tatibus & diceceſibus, per Epiſcopum, vel alium 
habentem peritiam ſcientiæ libri ſeu ſeripturæ hujuſ- 
modi imprimendæ, ab eodem Epiſcopo. ad id depu- 
tandum: ac inquiſitorem hæreticæ pravitatis, in qui- 
bus librorum impreſſio hujuſmodi fieret, diligenter 
examinentur, & per eorum manus proprie ſubſcrip- 
tionem, ſub excommunicationis ſententia gratis & 
ſine dilatione imponendam, approbentur. Qui au- 
tem ſecus facere præſumpſerit, ultra librorum im- 
. —— amiſſionem, & illorum publicam com- 

uſtionem, ac centum ducentorum fabricæ baſilicæ 
primorum A poſtolorum de urbe, ſine ſpe remiſſionis, 
ſolutionem, ac omnis ex ercitii impreſſionis ſuſpen- 
ſionem excommunicationis ſententia innodatus ex- 
iſtat, Concil. Baſ. ſeſſ. 4. ſub Leone X. ann. 1515. 

Quoniam vero pervenit ad pias noſtras aures, 
quod quidam doctrinas quaſdam conſcripſerunt & 
ediderunt ambiguas, & non per omnia ac preciſe 
congruentes expoſitæ orthodoxz fidei noſtræ a 
ſancta Synodo eorum ſanctorum Patrum qui Nicææ 
& Epheſi convenerunt, & a Cyrillo piæ memoriæ 
qui fuerat magnæ Alexandriæ civitatis Epiſcopus; ju- 
bemus, facta hujuſmodi ſcripta ſive antea, ſive 
nunc (potiſſimum autem ea quæ Neſtorii ſunt) com- 
buri & perfectiſſimo interitui mancipari, ita ut in 
nullius cognitionem venire poſſint. His, qui talia 
ſcripta aut tales libros habere aut legere ſuſtinuerint, 
ultimum ſupplicium experturis de cætero nulli pa- 
tente licentia, præter expoſitam fidem (ut diximus) 
tam Nicææ quam Epheſi, aliud quid vel dicere vel 
docere tranſgreſſoribus nimirum hujus noſtri divini 
præcepti, ei pœnæ quæ continetur lata adverſus 
impiam Neſtorii fidem lege ſubjiciendis. J. 3. S. 3. 
C. de ſum. Trinit. 

See the Ordinance of Hen. II. of December 11. 


1547. 


VIII. 


?. Duty The Difficulties which happen to all 
8 ſorts of Perſons in their Conduct and 
cnſuleg in their Affairs, for ſteering a right 
«ut Ca. Courſe between their Duties and their 
4 Con- Intereſt, which very often are oppoſite 
face, one to the other, oblige thoſe who 

happen to be in this Condition, and 


who are deſirous to do juſt and equi- 


table things, to have recourſe to a faith-, 


ful Counſel for a Solution of thoſe Dif- 
ficulties ; and the way is to chuſe Per- 
ſons who by their Learning, their 
Underſtanding, their Experience and 
Probity, may be able to decide thoſe 
ſorts of Doubts which are called Caſes 
of Conſcience ; and it is for this end 
that People naturally addreſs themſelves 
to thoſe Doctors, who ought to have 
that going. which is called in the 
Style of the Goſpel the Knowledge of 
the Kingdom of Heaven. So that this 
Function makes it a Duty incumbent on 
them to know exactly the divine and hu- 
man Laws, and the -other Rules on 
which the Deciſions of the Difficulties 
about which they are conſulted may 
depend, to apply themſelves with di- 
ligence to underſtand thorowly the 
Facts and the Queſtions, and to give 
their Opinion out of a ſincere love of 
Truth and juſtice, without comply- 
ing with the Intereſts and Paſſions of 
thoſe who conſult them, and without 
uſing any Severity or other Rigour than 
that which is indiſpenſible in the Eye 
of Juſtice, For it is Juſtice herſelf 
which ought to decide by the Spirit of 
her Rules, which being made not for 
any one Perſon in particular, but for 
all Men in general, ought to be applied 
according to their genuine Uſe, without 
any regard to Favour, or reſpect of Per- 
ſons, and without diſtinguiſhing the In- 
tereſt of the Perſon who conſults from the 
oppoſite Intereſt of the other Party; be- 
cauſe it is as it were a Judgment that is 
render'd between them, and in which it 


is neceſſary to maintain the Right both 


of the one and of the other h. 


h Every Scribe which is inſtructed unto the 
Kingdom of Heaven. Mat. 13. 52. ; 

To give Knowledge of Salvation unto his Peo- 
ple. Luke 1. 77. 

Becauſe they have ſeduced my People, ſaying, 
Peace, and there was no Peace. Ezek. 13. 10. 

Moreover this was not enough for them, that 
they erred in the Knowledge of God, but whereas 
they lived in the great War of Ignorance, thoſe [0 
great Plagues called they Peace, Wiſdom of Solo- 
mon, 14. 22, | 

Wo unto them who call Evil Good, and Good 
Evil; who put Darkneſs for Light, and Light for 
Darkneſs, Iſaiah 5. 20. Og 

He that ſaith unto the wicked thou art righ- 
teous, him ſhall the People curſe, Nations ſhall abhor 
him. But to them that rebuke him ſhall be Delight, 
and a good Bleſſing ſhall come upon them, Every 
Man ſhall kiſs his Lips that giveth à right An- 
ſwer. Prov. 24. 24, 25, 26. 
© The Deciſions of thoſe who ſolve Caſes of 
Conſcience ought to have nothing in them con- 
trary to the Spirit of Religion, nor any thing that 
may be inconſiſtent with the Dignity and the Re- 
© ſpect that is due to the Prince, 

T The 
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The PUBLICK LAW, Sc. Bo OR I. 


J The Doctors who reſolve Caſes of 
Conſcience, and thoſe who give Opi- 
nions in Matters of Faith, of Manners, 
and of Church-Diſcipline, of whom 
mention has been made in the fixth Ar- 
ticle, are obliged, in order to acquit 
themſelves worthily of this Duty to- 
wards the Publick, to draw the Know- 
ledge of theſe Matters from the Foun- 
tains themſelves, that they may be the 
better able to reſolve the Difficulties 
that ſhall be propoſed to them. Thoſe 
Fountains are the Truths diſperſed in 
the Holy Scriptures ; ſo that the Doc- 
tors and others who are conſulted in 
Caſes of Conſcience, and who give 
Opinions in Matters of Doctrine, ought 
to have recourſe to thoſe Books inſpir'd 
by the Holy Ghoſt, where they will 
perceive in the Truths which are there 
expreſſed in a plain Style, the Gran- 
dure and the Majeſty of the Divine 
Wiſdom which reveals them unto us, 
and his Goodneſs in laying them before 
us in a manner ſuited to our Weakneſs : 
and they will there diſcover the Light 
of thoſe Truths whereby to enlighten 
the Underſtanding, and a Charm where- 
withal to move the Heart. Thus they 
ought to look upon the Books of the 
Holy Scripture as a Depoſitum in which 
the Spirit of Jeſus Chriſt reſides. The 
Doctors exerciſe in the ſaid Functions 
the Office of Paſtors of Souls; and ſo- 
ſus Chriſt being the true Paſtor, it is of 
him that they ought to learn the Rules 


by which they may be able to acquit 


themſelves worthily of ſo great a Mi- 
niſtry a, and which may alſo be of ve- 
ry great uſe to the Publick, ſeeing on 
thoſe occaſions they exerciſe a kind of 
Function of Judges, and may by this 


a The Spirit of the Lord God is upon me, becauſe 
the Lord hath anointed me to preach good Tidings 
unto the Meek; he hath ſent me to bind up the 
Broken-hearted, to proclaim Liberty to the Captives, 
and the opening of the Priſons to them that are 
bound; to proclaim the acceptable Year of the 
Lord, and the Day of Vengeance of our God, to 
comfort all that mourn. Iſa. 61. 1,2, 

For in his Hand are both we and our Words; 
all Wiſdom alſo and Knowledge of Workmanſhip, 
For he hath given me certain Knowledge of the 
things that are, c. Wiſdom of Solomon 7. ver. 
16, 17. 

For as the Rain cometh down, and the Snow 
from Heaven, and returneth not thither, but wa- 
rereth the Earth, and maketh it bring forth and 
bud, that it may give Seed to the Sower, and 
Bread to the Eater : So ſhall my Word be that go- 
eth forth out of my Mouth; it ſhall not return 
unto me void, but it ſhall accompliſh that which 1 
pleaſe, and it ſhall proſper the thing whereto 1 
ſent it. IIa. 5 5. 10, 11. | .— 


way, which is ſo holy and ſo natural, 
terminate by the Prudence of their 
Counſel, and the Equity of their De- 
ciſions, the Differences which may a- 
riſe between particular Perſons. 


IX. 


Of the Rules which have been al- 5. , 
ready explained in this Section, thoſe /«/;: 
of the five firſt Articles belong to all 7 

e follow 


the four Faculties, and the Rules of the 
a g Arti. 
three laſt Articles concern only the Fa- 


culty of Divinity ; but there are other 
Rules peculiar to thoſe who having re- 
ceived Degrees in the Faculties of Law 
and Phyſick, exerciſe the Profeſſion 
of them; and theſe Duties are to be 
diſtinguiſhed from thoſe which we have 
juſt now explained, as ſhall be ſaid in 
the Article which follows:. 


i See the Article which immediately follows, 
and alſo the others which come after, 


X. 


There is this difference between the 15, 5 
Faculties of which there are Profeſlors //or; 
in the Univerſities, that thoſe who are _ 
barely Graduates in the Faculty of Di- , 
vinity and in that of Arts, do not ex- elan u 
erciſe their Profeſſion in publick in any Temporal 
Matter which has a direct tendency or H. 


relation to temporal Concerns, for the 
uſe of any Perſons in particular, to 
whom the ſaid Exerciſe of their Pro- 
feſſion may be uſeful or hurtful; where- 
as thoſe who are Graduates in the Fa- 
culties of Law or Phyſick, may exer- 
ciſe their Profeſſions in Matters relating 
to the temporal Intereſt of particular 
Perſons, and in which they may be 
either uſeful or hurtful to them. Thus 
Judges and Advocates exerciſe a Pro- 
feſſion, of which the good or bad Uſe 
affects the temporal Intereſt of the par- 
ticular Perſons whoſe Affairs are in their 
hands. Thus Phyſicians exerciſe a Pro- 
feſſion, upon the good or bad Uſe of 
which depends the Health, nay the 
very Life of the particular Perſons who 
call for their Aſſiſtance. So that the 
Perſons who exerciſe the ſaid Profeſ- 
ſions, are engaged to other Duties than 
thoſe who teach them ; and thoſe Du- 
ties have their Rules, which it is ne- 
ceſſary to explain, as being a Part of 
the Publick Law : And as the Rules of 
the Duties of Judges, and of Advo- 
cates, are to be explained in their pro- 
per place, in the ſecond Book; thoſe 
concerning the Duties of Phyſicians have 
their Place here, and ſhall be the ſub- 


ject 
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"ans and 
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mſh the 
Cures they 
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jet Matter of the following Articles; 
pre- ſuppoſing for the firſt of their Du- 
ties, that they have render'd themſelves 
fit for the exerciſe of their Profeſſion, 
and that they have deſerved the Degrees 
they have received, after having finiſhed 
their Studies in the ſaid Faculty /. 


I © By the Roman Law thoſe who executed the 
© Municipal Offices in Towns, choſe a certain num- 
© berof Phyſicians, and were obliged to inform them- 
© ſelves of their Manners, and of their Capacity. 

Medicorum intra numerum præfinitum conſti- 
tuendorum arbitrium non Præſidi Provincia com- 
miſſum eſt, ſed ordini et poſſeſſoribus cujuſque civi- 
tatis: ut certi de probitate morum, et peritia artis 
eligant ipſi, quibus fe liberoſque ſuos in ægritudine 
cor porum committant. J. 1. ff. de decret. ab 
ord. fac. 

Si quis in Archiatri de functi locum eft promotio- 
nis meritis aggregandus, non ante eorum particeps 
fiat, quam primis qui in ordine reperiuntur ſeptem, 
vel eo amplius judicantibus idoneus adprobetur. 
J. 10. C. de Profeſſ. ex Med. 
© But altho the Phyſicians had been approved of, 
they were nevertheleſs to anſwer for the Faults 
which they might commit againſt the Rules of 
their Profeſſions; for altho it be true, that we 
ought not to impute to Phyſicians the Death of 
their Patients, yet they ought to be made anſwe- 
rable for the Evil which they occaſion by their Ig- 
© norance ; and the Pretext of human Infirmity 
© ought not to skreen thoſe from Puniſhment who 
© cheat and impoſe upon Mankind in a danger of 
© ſo great Conſequence as is that of Life. 

Sicuti medico imputari eventus mortalitatis non 
debet, ita quod per imperitiam commiſit imputari ei 
debet, prætextu humanæ fragilitatis delictum deci- 
pientis in periculo homines innoxium eſſe non debet. 
J. 6. S. 7. F. de off. præſ. 

Imperitia quoque culpæ adnumeratur, veluti ſi 
medicus ideo ſervum tuum occiderit, quia male 
eum ſecuerit, aut perperam ei medicamentum de- 
derit. S. 7. in/t. de lege Aquil. 

Si medicus ſervum imperite ſecuerit, vel ex loca- 
to, vel ex lege Aquilia competere actionem. J. 7. 
S. ul. F. cod. 

It appears by this laſt Text, that in thoſe Days 
© the Phylicians practiſed Surgery. According to 
© the Uſage in France, the Capacity of Phyſicians 
© is proved by the Degree of Doctor, which they 
© ought to have before they can regularly practiſe 
© Phyſick, as it has been regulated by the 87th 
© Article of the Ordinance of Blois. 

© It had been before ordained by an Ordinance 
© of Charles VI. of Auguſt 7. 1390+ that Infor- 
© mation ſhould be given againſt Phyſicians and 
© Surgeons who had not Knowledge and Capacity 
© ſufficient for the Exerciſe of their Profeſſion ; 


K 


© and they were forbid to practiſe, until they ſnhould 


© be found capable by the Perſons whoſe Bulineſs 
© it was to judge . See the Ordinance of 
Lewis XIII. ar Paris 1616, in relation to the dif- 
ferent Examinations they are obliged to undergo. 


XI. 
u. Py. It is the Duty of a Phyſician who 
ran; and has begun to cure one of a Diſtemper, 


d . * . 
r pe to continue his Attendance on him 
fnih % While the Diſtemper laſts, eſpecially in 


Cure they Caſes where there is any Danger, un- 
bw be. leſs he have ſome juſt Excuſe for not 
doing it ; and it is with much more rea- 
WO L. bh 


oy * 
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ſon that Surgeons are bound to continue 

to dreſs the Wounds, and the other 

Sores which require the Uſe of Sur- 
Xry m. 


m Qui bene ſecuerit & dereliquit curationem, ſe- 
curus non erit, ſed culpæ reus intelligitur. J. 8. f: | 
ad leg. Aquil. | | 

Præterea {i medicus qui ſervum tuum ſecuit, & | 
dereliquerit curationem ejus, & ob id mortuus fuerit | 
ſeryus, culpæ reus erit, imperitia quoque culpæ ad- 
numeratur ; veluti ſi medicus ideo ſervum tuum oc- 
ciderit, quia male eum ſecuerit aut perperam ei me- 
dicamentum dederic. 5. 6, & 7. eod, 


XII. 
12. Thoſe 


If any one not having the Probity 
and the Honour that ought to accom- * my 
pany the Profeſſion of Phyſick, exerci- ande- 
ling Functions or Operations of Surge- Cure, 
ry, ſhould demand from the Patient / 20 
himſelf, or his Relations, ſome Compo _ 
fition of a Reward, which the Danger Wien frr | 
would oblige them to promiſe him; he rh Pay- 
might be juſtly condemned, not only to ent. 
make reſtitution of what he had exact- 
ed in this manner, but likewiſe to un- 
dergo other Puniſhments which the 
Quality of the Fa& and the Circum- 
ſtances may deſerve ; and much more ſo, 
if he himſelf had made the Wound or the 
Sore worſe, on e to oblige the 
Patient to promiſe him this Reward u. 


2 Si medicus, cui curandos ſuos oculos qui eis la- 
borabat commiſerat, periculum amittendorum eo- 
rum per adverſa medicamenta inferendo compulit, 
ut ei poſſeſſiones ſuas contra fidem bonam æger 
venderet, inciyile factum præſes Provinciæ coer- 
ceat, remque reſtitui jubeat. J. 3. J. de var. &. 
extraord. cognit. 


Ea patimur (Archiatros accipere, qua ſani offe- 
runt pro obſequiis, non ea quæ periclitantes pro ſalu- 
te promittunt. J. 9. C. de Profeſſ. ex Med. 


XIII. 
O0 13. They 


Since Phyſicians, Surgeons and Ap 
thecaries have frequent Occaſions in," 
keep the Se- 
which the Secrets of ſick Perſons them- 4 of 
ſelves, or of their Families, are diſ- their Pa- 
covered to them, whether it be out of #75 
a Confidence that they place in them, 
or becauſe of the Conjunctures which 
render their Preſence neceſſary at the 
time that they are ſpeaking of Affairs, 
or doing other things which require Se- 
crecy 3 it is one of their Duties not to 
abuſe the Confidence that is put in them, 
and to keep exactly and faithfully the 
Secret of things that are come to their 
Knowledge, and which ought to be 
kept ſecrec o. 


o See on the 16th Article the End of Hippocrates 
Oath, 

This Secrecy is enjoined by an Article of the 

5 Statutes of the Faculty of Phyſick: Agrorum ar- 

X x x * cana, 
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© cana, viſa, audita, iatellecta, nemo eliminet. 
© Art. 19. Appendicis ad reformationem Facultatis 
< Medicine, Y 

XIV. 
14. Phy- Union among Perſons of all ſorts of 


_ ought Profeſſions is a Duty incumbent on them: 
obe un and altho in ſome Profeſſions their Divi- 


4 ew ſion may be uſeful to the Publick by the 


in the Cure Advantages that may be drawn from 

of their the Diſcoveries and Improvements made 

Parents. jn the Science by thoſe who ſet up 

in oppoſition to one another, and from 

the Light which may be had by compa- 

ring different Sentiments ; yet Diſ- 

union among Phyſicians who have the 

ſame Patients under their Care, or who 

are conſulted about their Diſtempers, 

cannot but be of prejudice to the ſick 

Perſons, and is a breach of one of the 

moſt eſſential Duties of thoſe who 

practiſe Phylick ; fince it may lead them 

to be of oppolite Sentiments merely out 

of a Spirit of Contradiction: and there- 

fore it is, that to prevent this Inconve- 

nience, and to oblige them to commu- 

nicate reciprocally to one another their 

Skill and Knowledge, the Rules of 

their Profeſſion enjoin them not only 

not to fall our among themſelves, but 

even to be in ſtrict Friendſhip with one 
another p. 

p Scholz Medicæ Doctores amicitiam inter ſe co» 


lant. Art, 13. appendicis ad reformationem Fa- 


cultatis Medicine, 
Speak not evil one of another, Brethren, He 


that ſpeaketh evil of his Brother, and judgeth his 
Brother, ſpeaketh evil of the Law, and judgeth 


the Law. James 4. 11. 
Mithhold not Good from them to whom it is due, 


when it is in the power of thine hand to do it. 


Prov. 3. 27. 
And let none of you imagine Evil in your Hearts 


againſt his Neighbour, Zech. 3. 17. 
XV. 

The Conſequence of making known, 
either to the ſick Perſons themſelves, 
or to the Paſtors who have the Care of 
tients, or their Souls, the Danger in which they 
Relations, are, that they may give order about 
with the what 1s neceſſary to be done in that 
Danger of Condition for ſettling their ſpiritual 
cur Diſ. and temporal Concerns, makes it alſo a 
tber. . 

Duty on Phyſicians and others who 
have ſick Perſons under Cure, to give 
notice of the Danger they may be in to 
the Perſons who are the moſt pro- 
per to acquaint the ſick Perſon himſelf 
with it . And the ſame Reaſon which 


15. They 
ought to 
acquaint 
their Pa- 


Cum infirmitas corporalis nonnunquam ex 
peccato proveniat, dicente domino languido quem 
ſanaverat; Vale, & amplius noli peccare, ne de- 
terius aliquid tibi contingat. Præſenti decreto ſta. 
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obliges Phyſicians to this Duty, obliges 
them alſo to preſcribe no Remedy, the 
Uſe whereof may be contrary to the 
Spirit of Religion, and to good Man- 
ners. 


tuimus, & deſtricte præcipimus medicis corporum, 
ut cum eos ad infirmos vocari contigerit, ipſos ante 
omnia moneant, & inducant, ut medicos advocent 
animarum: ut poſtquam fuerit infirmo de ſpirituali 
ſalute proviſum, ad corporalis medicinæ remedium 
ſalubrius procedatur: cum cauſa ceſſante, ceſſet 
effectus. Hoc quidem inter alia huic cauſam dedit 
edicto, quod quidam in ægritudinis lefto jacentes 
cum eis a medicis ſuadetur, ut de animarum falute 
diſponant, in deſperationis articulum incidunt ; un- 
de facilius mortis periculum incurrunt, 

Si quis autem medicorum hujus noſtræ conſtitu- 
tionis, poſtquam per Prælatos locorum fuerit pub- 
licata, tranſgreſſor extiterit, tamdiu ab ingreſſu Ec- 
cleſiæ arceatur, donec pro tranſgreſſione hujuſmodi 
ſatisfecerit competenter. 

Cæterum cum anima ſit multo pretioſior corpore, 
ſub interminatione anathematis prohibemus, ne 
= medicorum pro corporali ſalute aliquid ægroto 
uadeat, yu in periculum animæ conyertatur. 


Cap. g. de pœnit. & remiſſ. 


XVI. 


Seeing it often happens to be neceſ- 16. The 
ſary for Courts of Juſtice to have In- 4% 70 
formation of the Condition of Perſons, 3 8 
either ſick or wounded, and of the which the 
Cauſes of their Diſtempers, or of their make in « 
Wounds ; they therefore oblige Phyſi- Court of 
cians and Surgeons to make a Report ie 
to them of what they know of the 28 
Matter, and to make Oath that they jo, 9 2 
will ſpeak the Truth. This therefore Perſin- 
is another of their Duties, to make 
faithful Reports on ſuch occaſions; as 
for example, if any one being obliged 


to appear in a Court of Juſtice happens 


to be under an Indiſpoſition which hin- 


ders him from making his Appearance ; 
if Information is given againſt Perſons 
who have wounded or cruelly beaten 
him that complains; in theſe Caſes, 
and others of the like nature, the Court 
direas the Phyſicians or Surgeons, or 
both together, who have already viſi- 
ted the ſick Perſon, or who ſhall go and 
viſit him by order of the Judge, to 
make their Report of the Condition of 
the Perſon, and of the Cauſes of his 


IIIneſs v. 


r Semel cauſaria miſſis militibus, inſtauratio non 
ſolet concedi obtentu recuperatz yaletudinis melioris 
quando non temere dimittantur, niſi quos conſtet 
medicis denuntiantibus, & judice competente di- 
ligenter examinante, vitium conttaxiſſe. J. 6, c. 4e 
re milit. 

Juramento affirmo, teſte Apolline, medicorum 
præſide, & Æſculapio, Hygea ac Panacea, deabus 
diiſque omnibus me, quantum viribus & judicio 
aſſequi poſſum, inviolatum hoc jusjurandum hancque 
ſtipulationem præſtiturum. 


Sancte 


17. They 
ourht to 
ſerve the 
Poor gra- 
tis. 


Of Uni verſ ties, Sc. Tit. 1 7. Sect. 2. 


Sancte itaque promitto, me loco parentum habi- 
turum hunc, qui me hanc artem docuit, nutricium- 
que me ei præſtiturum, & quibus eget benigne im- 
pertiturum, progeniem ejus germanorum loco re- 
putaturum: & hanc artem ſi diſcere ejus poſteri 
voluerint, ſine mercede & abſque ſtipulatione me 
illos docturum. Præceptorum & narrationum, & 
reliquæ univerſz artis benigne & fideliter partici- 
pes facturum meos, & praceptoris mei liberos, 
imo & reliquos qui ſeripto ſtipulati fuere, ac ex lege 
medica jusjurandum interpoſuere ; alium præter hos 
nullum. Cæterum in tractandis zgris, diceta, quan- 
tum viribus & ingenio aſſequar, ex ægrorum com- 
modo utar: a veneno autem imbuta, & ſanitati in- 
juria illos arcebo. Nec unquam, aut prece aut 
przmio victus, pharmacum calamitoſum propinabo 
cuiquam; nec nefarii hujus conſilii autor ero 
anquam, Ita nuſquam ingravidatz mulieri peſſum 
abortiferum porrigam, Vitam artemque meam 
caſte & ſancte ducam, Nec unquam ex calculo 
laborantes ipſe ſecabo : ſed his qui ſe totos huic 
operi dicarunt, hoc officium permittam. Quaſcum- 
que ingrediar ædes, in his ægrorum commodis ſtu- 
debo z ſtudioſeque ulla injuria a me ne prudenter 
eveniat cavebo; & ab omni corruptela, cum alia, 
tum maxime yenerea me continebo, ſive corpori- 
bus foemineis, maſculis, liberis aut ſervilibus medi- 
cinam fecero, Quz autem inter curandum viſu aut 
auditu notavero, vel extra medendi arenam in 
communi hominum vita percepero, quæ non decet 
enuntiare, ſilentio involvam, & tanquam arcana illa 
æſtimabo. Itaque inviolata integritate, ſane (i 
hoc jusjurandum præſtitero, nec fallo, eveniat mihi 
feliciter vita & hæc ars, atque perpetuo gloria mea 
toto ſplendeat orbe: ſin perjurus fefellero fidem, his 
votis adverſa eyeniant omnia. Jusjur. Hippocr. 


XVII. 


Of all the Profeſſions that have rela- 
tion to the Publick Order of the So- 
ciety, and to the Service of particular 
Perſons, there is none whoſe Functions 
are of a more univerſal Neceſſity for all 
ſorts of Perſons without exception, 
than that of Phyſicians and Surgeons, 


for Diſeaſes, Wounds, Diſlocations, and 


all the other different Diſtempers; 
which obliges them to aſſiſt in the way 
of their Profeſſion, as Occaſion offers, 
as far as they are able, and for no- 
thing , thoſe who ſtanding in need of 


s And he gave every Man Commandment con- 
cerning his Neighbour, Eccluſ. 17. 12. 

Archiatri ſcientes annonaria ſibi commoda a po- 
puli commodis (miniſtrari) honeſte obſequi tenuio- 
ribus malint, quam turpiter ſervire divitibus. J. 9. 
C. de Profeſſ. ex Med. 

Honour a Phyſician with the Honour due unto 
him, for the Uſes which you may have of him; 
for the Lord hath created him. For of the moſt High 
cometh Healing, and he ſhall receive Honour of 
the King. The Skill of the Phyſician ſhall lift up 
his Head, and in the ſight of great Men he ſhall be 
in admiration. The Lord hath created Medicines 
out of the Earth, and he that is wiſe will not abhor 
them. Was not the Water made ſweet with Wood, 
that the Virtue thereof might be known ? And he 
hath given Men Skill, that he might be honoured 
in his marvellous Works, With ſuch doth he heal 
Men, and take away their Pains. Of ſuch doth 


the Apothecary make a Conſection, and of his 


Vor. II. 


their Help have not where withal to re- 
compenſe them : And this Duty is more 
indiſpenſibly incumbent on thoſe who 
are ſettled where they are allowed Sa- 
laries, and other Advantages, to en- 
gage them to exerciſe their Profeſſion 
there t. For the Laws require that 
thoſe Men ſhould prefer their Duty of 
attending the Poor to the Profit they 
might make by ſerving the Rich. 


Works there is no end, and from him is Peace 
over all the Earth, Eccluſ. 38. 1, 2; Cc. 

# Medicos, grammaticos & profeſlores alios li- 
terarum immunes eſſe, cum rebus quas in civitatibus 
ſuis poſſident, præcipimus, & honoribus fungi, in 
jus etiam Vocari eos, vel pati injuriam prohibemus : 
ita ut ſi quis eos vexaverit, centum millium num- 
morum ærario inferat a magiſtratibus mer- 
cedes etiam eorum & falaria reddi præcipimus. 
Quoniam graviſſimis dignitatibus, vel parentes, vel 
domini, vel tutores eſſe non debent, fungi eos ho- 
noribus volentes permittimus, invitos non cogimus. 
J. 1. C. Theod. de Med. & Profeſſ, 
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Seeing we explain in this Section the 18. The 


Duties not only of the Profeſſors in the 


Duty of 
rivate- 


Univerſities, Colleges and Academies ; Hators and 
but likewiſe of thoſe who teach in pri- preceptors- 


vate, which takes in the Maſters of pri- 
vatc Schools, and all thoſe who are any 
way concerned in the Inſtruction of 
Youth, both of the one and the other 
Sex; we may add here as to the ſaid 
Perſons, that their Dutics are the ſame 
with thoſe of Profeſſors in the Univer- 
ſities, in ſo far as they are applicable to 
them in their Stations, and eſpecially in 
what concerns the Care of the Man- 
ners of thoſe whom they inſtruct; as 
has been explained in the fourth Ar- 
ticle . | 

#u Ad docendam & regendam juventutem ma- 
giſtros probate vitæ & doctrinæ recipiant, qui ſus 
munere recte fungi noverint: quorum mores in 
primis ſpectandi, ut pueri ab his, & litteras ſimul 
diſcant, & bonis moribus imbuantur, Statutes of 
the Faculty, Art. 1. 

Fooliſhneſs is bound in the Heart of a Child; but 
the Rod of Correction ſhall drive it far from him. 
Prov. 22. 15. 


Withhold not Correction from the Child; for if 
thou beateſt him with the Rod, he ſhall not die. 


' Thou ſhalt beat him with the Rod, and ſhalt deli- 


ver his Soul from Hell. Prov. 23. 12, 14. 

My Son, gather Inſtruction from thy Youth up; 
ſo ſhalt thou find Wiſdom in thine old Age. Ec- 
cluſ. 6. 18. 

My Son, hearken unto me, and learn Know- 
ledge, and mark my Words with thy Heart. 1 
will ſhew forth Doctrine in Weight, and declare 
his Knowledge exactly. The Works of the Lord are 
done in Judgment from the beginning; and from 
the time he made them, hs diſpoſed the Parts 
thereof. He garniſhed his Works forever, and in 
his hand are the chief of them unto all Genera- 
tions 5 they neither labour, nor are weary, nor 
ceaſe from their Works. Eccluſ. 16. 24, 25, c. 
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Bring them up in the Nurture and Admonition 
of the Lord. Epheſ. 6. 4. 

See Deuter. 11. 19. and Pal, 24. 4, 8. 

Cum omnium regnorum & populorum felicitas, 
tum maxime reipublicæ chriſtianz ſalus, a recta 
juventutis inſtitutione pendeat, quæ quidem rudes 
adhuc animos ad humanitatem flectit; ſteriles alio- 
quin & infructuoſos, reipublicz muniis idoneos & 
utiles reddit; Dei cultum, in parentes & patriam 
pietatem, erga magiſtratus reyerentiam & obe- 
dientiam promovet. Art. 1, of the Statutes of the 
Faculty of Arts. ; 


COL OTOI OL OLOLOLOLOTOLOTOT OT DOSES! 
TI T. XVII. 
Of Hoſpitals. 


HE erecting of Hoſpitals is e- 
JI qually agreeable to the Spirit of 

TR Religion, and to the Order of 
Temporal Government ; for they are 
uſeful with reſpec to the one and to the 
other. | 

Religion obliges us to exerciſe to- 
wards the Poor the double Charity of 
relieving them in their Wants, and of 
reſcuing them out of the Temptations 
to Vice, which is the Conſequence of 
Poverty; and this Duty, which is com- 
mon to all Perſons Who are in a condi- 
tion to aſſiſt the Poor, is more eſpecial- 
ly natural unto Princes: But with re- 
ſpect to Princes, this Duty is not li- 
mited to the Relief of thoſe poor Per- 
ſons in particular whoſe Neceſſities they 
may chance to hear of; for there are but 
few who are able to approach them: 
but their Charity ought to extend to 
all Perſons, and make proviſion in ge- 
neral for the Relief of their Neceſſities 
by all poſſible ways, in proportion to 
the means they have of doing it by 
their Sovereign Authority, and the 
Greatneſs of their Revenue a. It is 
owing to this pious Uſe which the great 
St. Lewis made of thoſe two Appen- 
nages of the Sovereigns, that there are 
in the Kingdom of France divers Hoſ- 

a Provinciales egeſtate victus atque alimoniz in- 
opia laborantes liberos ſuos vendere vel obpignora- 
re cognovimus. Quiſquis igitur hujuſmodi repe- 
rietur qui nulla rei familiaris ſubſtantia fultus eſt, 
quique liberos ſuos ægre ac difficile ſuſtentet: per 
fiſcum noſtrum antequam fiat calamitati obnoxius, 
adjuvetur: ita, ut proconſules, præſideſque & ra- 
tionales per univerſam Africam habeant poteſtatem, 
& univerſis quos adverterint, in egeſtate miſerabili 
conſtitutos, ſtipem neceſſariam largiantur: atque 
ex horreis ſubſtantiam protinus tribuant competen- 
tem. Abhorret enim noſtris moribus, ut quemquam 
fame confici vel ad indignum facinus prorumpere 


concedamus. Cod. Theod, de alimentis que in op. 
tar. de publ. pet. deb. 
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pitals of his Foundation; and many o- 
ther Kings, both before and ſince him, 
have made many ſuch like Eſtabliſh- 
ments. 

It is eaſy to judge of the Uſeſulneſs 
of Hoſpitals in what concerns Reli- 
gion; ſeeing thoſe Houſes are Sanctua- 
ries, in which the Poor being provided 
with the Neceſlaries of Life, and with 
Chriſtian Inſtruction, are not only out 
of the Temptations to Vice, but in a 
condition to apply themſelves wholly 
to the great Concern of all Men, which 
is the Salvation of their Souls. 

The Temporal Government hath al- 
ſo its Advantage in the erecting of Hoſ- 

itals, in that they are a Receptacle 
tor thoſe who are reduced to the Ne- 
ceſſity of wandering about to beg their 
Bread, and who for want of Imploy- 
ment are obliged to ſpend their time in 
Idleneſs, which multiplies Thefts, Rob- 
beries, and Murders. And Hoſpitals, 
eſpecially thoſe which are called gene- 
ral Hoſpitals, have further this Uſeful- 
neſs both with reſpe& to Religion and 
to the Civil Government, that the 
Alms are more uſefully employ'd, that 
the Poor are better looked after than 
they can be in any other Places in which 
their Poverty may allow them to take 
Retreat ; and that being by this means 
prevented from wandering about the 
Country, they are much leſs burdenſom 
to the Publick 3. 

We may add to theſe ſeveral Conſi- 


Cunctis quos in publicum quæſtum incerta 
mendicitas vocaverit, inſpectis, exploretur in ſingu- 
lis & integritas corporum, & robur annorum: at- 
que inertibus & abſque ulla debilitate miſerandis ne- 
ceſſitas inferatur, ut eorum quidem quos retinet 
conditio ſeryilis proditor ſtudioſus & diligens do- 
minium conſequatur: eorum vero quos natalium 
ſola libertas perſequitur, colonatu perpetuo fulciatur 
quiſquis hujuſmodi lenitudinem prodiderit ac proba- 
verit. JI. un, c. de mend, val. | 

Si vero hujus terræ fuerint, & corporibus qui- 
dem validis utantur, vitæ autem eis decens non eſt 
occaſio ; hos non fruſtra eſſe tertæ onus permittere, 
ſed tradere citius eos operum publicorum attinet ar- 
tificibus, ad miniſterium, & præpoſitis panifican- 
tium ſtationum, & hortos operantibus, aliiſque di- 
verſis artibus, aut operibus in quibus valet ſimul 
quidem laborare, ſimul autem ali: & ſegnem ita ad 
meliorem mutare vitam. Si vero aliqui noluerint 
obſervire operibus quibus traditi ſunt, hos ſectari 
hac regia civitate. Parcentes enim eis, hoc ſanci- 
mus, ut non ſegnitie eos ad illicitos actus impellen- 
te, leges eos abripiant ad pœnas, noſtris tradentes 
judicibus. Læſos autem aut læſas corpore, aut ca- 
nitie graves, hos ſine moleſtia eſſe jubemus in hac 
noſtra civitate, aut pie agere volentibus adſcriben- 
dos: & aliorum ſingulos interrogare qua venerint 
gratia: & inquiſitis, quæ digna ſunt ſuper eis agere, 
ut non pigri hie ſedeant, fed competentia agentes, ad 
proprias revertantur provincias. Nov. 80. . 5» 
V. cap. 4. eod. 


derations 


Of Hoſpitals. Tit. 18. 


derations touching the Uſefulneſs of 
Hoſpitals, bothto Religion and to Ci- 
vil Government, that they have been 
neceſſary on the account of another 
Advantagewwhich is common to the one 
and to the other. 

Every Body knows that God hath 
placed all Men in a Society which 
makes a Body, of which every one is 
a Member; from whence it follows, 
that all the Goods being deſtined by 
his Providence to ſupply their Wants, 
it is for the good of Religion and 
of the Temporal Government of e- 
very State, that each Member there- 
of ſhould have what is neceſſary for 
his Subſiſtence. For altho all the 
Goods be not common to all Men, 
and that a Community of Goods a- 
mong all Men be neither juſt nor 
poſſible, as has been obſerved in the 
Preface to the Second Part of the Civil 
Law in its Natural Order ; yet 1t 1s al- 
ways juſt and neceſſary that every one 
ſhould have ſome ſhare in Goods which 
are deſtined for the Uſe of all, and that 
no body ſhould be excluded from having 
out *of them at leaſt what is neceſlary 
for Habitation, Food and Raiment ; 
that all Perſons may be in the Condi- 
tion of Members of the Body of the 
Society, and that they may be able to 
ſubſiſt under the Ties which Society 
demands, and which are more eſpecial- 
ly neceſſary for the different Duties of 
Religion. 

But ſince Poverty puts thoſe who are 
reduced to it under an Incapacity of 
thoſe Ties and Engagements, and ren- 
ders it impracticable for them to per- 
form thoſe Duties, if others do not 
help them out of that State ; there. are 
only two Ways to provide againſt it: 
one 1s to take the Poor into Hoſpitals ; 
and the other is the Aſſiſtance which 
all the particular Perſons who are in a 
condition to relieve their Wants ought 
to give them. 

By the Eſtabliſhment of Hoſpitals 
we put thoſe who are received into 
them into a Capacity of thoſe Ties and 
Engagements which Religion demands, 
and in a Condition of performing the 
Duties of it to which they are bound. 
But becauſe it is not poſſible that all the 
Poor ſhould be received into Hoſpitals, 
either becauſe there are not Hoſpitals 
ſufficient to contain them all, or becauſe 
many are excluded out of them by rea- 
ſon of ſeveral Obſtacles; the ſame di- 
vine Providence, which hath formed 
the Society of Mankind, and which 


hath laid the natural Foundation of it 
in the Union which Religion ought to 
eſtabliſh among them, makes. that they 
being all of them Members of one and 
the ſame Body, are by conſequence 
Members one {of another c; and that 
therefore every Man is to every other 
Man his Neighbour d. So that as eve- 
ry Member of the Body hath its Uſe 
for every one of the other Members, 
according as its Functions may have re- 
lation to them; ſojis every Man enga- 
ged towards every other Man in Duties 
which the Conjunctures may demand: 
and this Engagement having for its 
Principle an Union among all Men, 
like to that of the Members of one 
Body ; every Man has for the Rule of 
his Duties towards others, that which 
he owes unto himſelf, as every Mem- 
ber of the Body exerciſes its Functions 
in behalf of the other Members, in 
the ſame manner as it exerciſes them 
for its own Uſe; and if the Good of 
the Body requires that one Member 
ſhould expoſe it ſelf to ſave another, 
nothing reſtrains it, nothing hinders it 
from performing that Function: ſo in 
the ſame manner Men owe reciprocally 
to one another mutual Aſſiſtance in all 
their Wants, as far as they are able; 
and they ought, even as occaſion offers, 
to prefer the eſſential Good of others to 
their own proper Good, which is of a- 


nother nature, and of leſs importance, 


according to the Rules of Religion, of 
which it is not neceſſary to ſpeak here. 
But we could not omit mentioning 
here that which is ſtill wanting in the 
Eſtabliſhment of Hoſpitals for the Re- 
lief of the Poor; for ſince thoſe Houſes 
cannot poſſibly contain all the Poor, 
and that even the greateſt part of Hoſ- 
pitals have not a ſufficient Fund of Re- 
venue by their Foundation, the Duty of 
contributing to the Relief of ,the Poor, 
whether it be of thoſe who are in the 
Hoſpitals, or of all the other Poor, will 
never ceaſe, according to the Word of 
God, which teaches us, that we have 
always the Poor with us. So that all 
the Relief which the Poor can receive 
in Hoſpitals, does not diſcharge any 


Perſon from the Duty of aſſiſting them e. 
Ir 


For as we have many Members in one Body, 
and all Members have not the ſame Office, ſo we 
being many are one Body in Chriſt, and every one 
Members one of another. Rom. 12. 4, 5. 

For we are Members one of another. Eph. 4, 25. 

d See Luke 10. 29. 

e For ye have the Poor always with you, 


Mat. 26. 11. : 


Peu are 
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It follows from theſe Principles, that 
thoſe who are in want of things abſo- 
lutely neceſſary for Life, and who are 
out of a condition of acquiring them by 
their Labour, have a Title and a natu- 
ral Right which appropriates to them 
ſuch a Share as is neceſſary for their 
Wants out of the Goods which God has 
given unto others ; and ſeeing it is not 
lawful for them to take this Share un- 
leſs it is given them, it is an indiſpenſa- 
ble Obligation on thoſe who are able 
to relieve the Poor, to give them of 
the ſaid Share which they have a right 
to, ſo much of it as is in their 
hands, and to acquit themſelves of 
this Duty . 

Since Hoſpitals are founded with an 
intent to relieve the Neceſſities of the 
Poor, and that their Neceſſities are of 
many ſorts, there are therefore erected 
difterent ſorts of Hoſpitals. Some are 
for receiving fick Perſons g, who la- 
bour under Diſeaſes which are curable, 


Beware that there be not a Thought in thy wic- 
ked Heart, ſaying, The ſeventh Year, the Year of 
Releaſe is at hand, and thine Eye be evil againſt 
thy poor Brother, and thou giveſt him nought, and 
he cry unto the Lord againſt thee, and it be Sin 
unto thee; Thou ſhalt ſurely give him, and thy 
Heart ſhall not be grieved when thou giveſt unto 
him : becauſe that for this thing the Lord thy God 
ſhall bleſs thee in all thy Works, and in all that 
thou putteſt thy Hand unto, For the Poor ſhall ne- 
ver ceaſe out of the Land; therefore I command 
thee, ſaying, Thou ſhalt open thine Hand wide un- 
zo thy Brother, to thy Poor, and to thy Needy, in 
thy Land, Deuter. 15. 9, 10, 11. 

Save when there ſhall be no Poor among you ; 
for the Lord ſhall greatly bleſs thee in the Land 
which the Lord thy God giveth thee for an Inheri- 
zance to poſſeſs it. Deuter. 15. 4. 

He that giveth unto the Poor ſhall not lack; 
but he that hideth his Eyes ſhall have many a 
Curſe. Prov. 28. 27. | 

f And ſix Years ſhalt thou ſow thy Land, and 
ſhalt gather in the Fruits thereof; but the ſeventh 
Year thou ſhalt let it reſt, and lie ſtill, that the 
Poor of thy People may eat, and what they leave 
the Beaſts of the Field ſhall eat. In like manner 
thou ſhalt deal with thy Vineyard and with thy 
Olive-Yard, Exod. 23. 10, 11. 

If there be among you a poor Man of one of thy 
Brethren within any of thy Gares in thy Land 
which the Lord thy God giveth thee, thou ſhalt not 
harden thy Heart, nor ſhuts thine Hand for thy 
poor Brother; but ſhalt open thine Hand wide wnto 
him, and ſhalt ſurely lend him ſufficient for his 
Need, in that which he wanteth. Deut. 15. J, 8. 

Give Alms of thy Subſtance, and when thou 
giveſt Alms let not thine Eye be envious, neither 
turn thy Face from any Poor, and the Face of 
God ſhall not be turned away from thee, Tob. 4. 7. 

See 1 Sam. 2. 7. 

He that oppreſſeth the Poor, reproacheth his Ma- 
ker ; but he that honoureth him, hath Mercy on 
the Poor, Prov. 14. 31, 

He that hath Pity upon the Poor lendeth unto 


the Lord, and that which he hath given will he 


pay him again. Prov. 19. 17. 
Noſocomia. J. 19. C. de Sacr. Eccl. 
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and thoſe are for every poor Man or 
Woman only for a certain time; others 
are for Diſeaſes that are incurable: 
there are ſome for Foundlings, for Or- 
phans h, and for other ſgrts of Chil- 
dren 75, till they arrive at a certain Age, 
for Maids, for Widows, for old Men, 
for Paſlengers m, and for other ſorts of 
Poor x. For as the Cauſes of Poverty 
are infinite, it extends it ſelf many ways 
to all ſorts of Ages and Conditions of 
both Sexes. 

It is by the Variety of theſe Hoſpi- 
tals that Endeavours have been uſed to 
provide, as much as was poſſible, for 
the different ſorts of Poor; but it was 
not poſſible to have Hoſpitals enough to 
receive all the Poor in general: for be- 
ſides that there are many Places where 
they are not able to build Hoſpitals, it 
appears ſufficiently that even in thoſe 
Places where there are Hoſpitals of ſe- 
veral ſorts, they are not ſufficient for 
all the Poor. Thus there are Perſons 
of good Condition who are to be aſſiſt- 
ed out of Hoſpitals. Thus a Husband 
anda Wife having a great many Chil- 
dren, and who may be able by their 
Labour to provide a Part of the Neceſ- 
ſaries for their Family, ought not to be 
taken from their Families, to be put 
into an Hoſpital, but they ought to be 
aſſiſted in their Houſes. Thus there 
are Diſeaſes of which People cannot be 
conveniently cured in Hoſpitals ; and 
many other Obſtacles exclude ſeveral 
Perſons from being received into them. 

Since Hoſpitals are founded with a 
View to promote Religion, and to 
ſerve the State, and that they have 
their Uſe both in the one and in the 
other, as has been already explained ; 
it is eflential to all Foundations of Hoſ- 
pitals, that the Poor be there aſſiſted 
with what they ſtand in need of both 
for their Spiritual and Temporal Con- 
cerns. And it 1s for this reaſon that 
this Order hath been eſtabliſhed in al- 
moſt all Hoſpitals, that for the ſpiritual 


Affairs there ſhould be Churches or 


Chappels, and Churchmen appointed to 
adminiſter the Sacraments there, to in- 
ſtruct the Poor, and to exerciſe towards 
them all the other Functions of their Mi- 
niſtry ; and for their Temporal Concerns, 
that there ſhould be ſufficient Room 
and convenient Lodging for the Poor, 
according to their number, and as the 


h Orphanatrophia. 4, J. 
i Brephotrophia.' d. l. 
Gerontocomia. 4.1, 
m Xenodochia. d. J. 

2 Ptochotrophia. 4. . 


Apart- 
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Apartments ought to be diſpoſed for 
their Uſe, whether it be for the Diſ- 


tinction of Sexes, or for employing 


them in ſome Work in the Hoſpitals 
which are deſigned for receiving the 
Poor that are able to work. There 
ought alſo to be in them convenient 
Lodging for the Perſons who are ap- 
pointed to ſupply the Spiritual Func- 
tions, and to aſſiſt the Poor in their 
Temporal Concerns; and to the end 
that thoſe Houſes may be maintain'd in 
the good Order in which they ought 
to be, there ſhouid be ſome Revenues 
allotted to them, and they ought to 
have ſtanding Regulations and Orders, 
both for the Functions of the Perſons 
appointed to aſſiſt and attend the Poor 
in their ſpiritual and temporal Neceſ- 
fities, as alſo for the Duties of the 
Poor: And in order to have the ſaid 
Regulations punctually obſerved, to 
have the Oeconomy of the Houſe well 
looked after, and care taken of the re- 
ceiving and disburſing of the Revenues 
belonging to the Hoſpitals, there is oc- 
caſion for Governours and Overſeers, 
who may divide among them the Func- 
tions neceſſary for the Adminiſtration 
and Oeconomy of the Hoſpitals. 

It follows from this Uſefulneſs of 
Hoſpitals, both to Religion, and to 
the State, that they ought always to re- 
main the ſame, as the Neceſlities for 
which they are eſtabliſhed never ceaſe, 
and conſequently that their Goods ought 
to be inalienable, as much or rather 
more than thoſe belonging ro Commu- 
nities o. 


o Jubemus, nulli poſthac. Archiepiſcopo in hac 
urbe regia ſacroſanctæ orthodoxæ Eccleſiæ prafi- 
denti nulli oxconomo, cui res Eccleſiaſtica 2 
nanda mandatur, eſſe facultatem, fundos vel præ- 
dia, ſive urbana ſive ruſtica, res poſtremo immobi- 
les aut in his prædiis, colonos, vel mancipia con- 
ſtituta, aut annonas civiles, cujuſcunque ſuprema vel 
ſuperſtitis voluntate, ad religioſas eccleſias devolutas, 
fub cujuſque alienationis ſpecie, ad quamcunque 
transferri perſonam. Sed ea etiam prædia dividere 
quidem, colere, augere, & ampliare ; nee ulli eiſ- 
dem prædiis audere cedere verum, ſive teſtamento 
quocunque jure facto, ſeu codicillo vel ſola nuncu- 

atione legato, ſeu fideicommiſſo, aut mortis cau- 
a donatione, aut alio quocunque ultimo arbitrio, aut 
certe inter viventes habita largitate, ſive contractu, 
venditionis ſive donationis, aut alio quocumque 
titulo quiſquam ad præfatam venerabilem eccleſiam 
trimonium ſuum, partemque certam patrimonii 
in fundis, prædiis, five domibus, vel annonis, man- 
cipiis, & colonis, eorumque peculiis voluerit per- 
tinere ; inconcuſſa ea omnia ſine ulla penitus im- 
mutatione conſerventur. Scientes nulla ſibi occa- 
ſione, vel tempore, ad viciſſitudinem beneficii col- 
locati aut gratiæ referendæ, donandi, vel certe ho- 
minibus volentibus emere, alienandi aliquam facul- 
tatem permiſſam: nec fi omnes cum religioſo epiſ- 


Tit. 18. 


We may alſo conſider Hoſpitals as 
being a kind of Communities ; but of 
2 Character different from the others. 
For whereas all other Communities are 
compoſed of Perſons who form a Body, 
of which every otie is a Member, and 
out of which he cannot be excluded 
without ſome juſt Cauſe, as for ſome 
Offence, and in which he has his Share 
in the Rights and Privileges belonging 
to the whole Body, and may be named 
to ſerve Offices therein ; Hoſpitals 
on the contrary are Communities in 
which the Poor, for whoſe behoof they 
are eſtabliſhed, have no other ſhare be- 
ſides the Uſe of the Favour which is 
done them by receiving them into the 
Hoſpital, and they may be excluded 
from it; and as for the Adminiſtration 
of the Revenues, of the Rights, and 
of the Afairs of the Hoſpital, they 
cannot be employed therein. For this 
Adminiſtration 1s not committed to the 
Poor who are in the ſaid Houſes ; but 
is placed in the hands of other Perſons, 
ſuch as the Magiſtrates and Burgeſſes of 
Towns, and others, according to the 
Nature and Foundations of the ſeveral 
Hoſpitals. And there are ſome Hoſpi- 
tals which are regular Communities of 
Men or Women, who make profeſſion 
to ſerve the Poor out of their own 
Goods, or thoſe of the Foundation, 
or out of other Goods put into their 
hands for that purpoſe. And in this 
kind of Hoſpitals the Adminiſtration of 
the Goods, and the Affairs thereof, and 
the Direction of the manner of ſerving 
the Poor, is in the hands of the Supe- 
riors of the ſaid Communities ; unleſs 
the ſaid Houſes had been eſtabliſhed in 
ſuch a manner as that the Monks or 
Nuns were to have their Community 
apart to themſelves, arid were to ſerve 
the Poor out of the Revenues of the 
Hoſpitals, which were to be managed 
by other Perſons. But there is this be- 
longs in common to all ſorts of Hoſ- 
pitals, that as to their Goods, their 
Rights, their Affairs, they are conſi- 
der'd as Communities which are in the 


copo & œconomo clerici in earum poſſeſſionum alie- 


nationem conſentiant; ea enim quæ ad beatiſſimæ 
eccleſiæ jura pertinent, vel poſthac pervenerint, 
tanquam ipſam ſacroſanctam & reſigioſam eccleſiam 
intacta convenit venerabiliter cuſtodiri ; ut ſicut ip- 
fa religionis & fidei mater perpetua eſt; ita ejus 
patrimonium jugiter ſervetur illæſum. 1, 14. c. de 
ſacroſanct. Ecdl, 

p Id quod pauperibus teſtamento vel codicillis re- 
linquitur, non ut incertis perſonis relictum evaneſcat, 


ſed omnibus modis ratum firmumque conſiſtat- 


24. 6. de Epiſc. & Cler. 
place 
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place of Perſons, and which may ac- 
quire and poſſeſs Goods, and fue in 
Courts of Juſtice ; ſo that they are as 
it were Perſons repreſented by thoſe 
who have the Government and Admi- 
niſtration of them, as has been explain- 
ed in the Civil Law in its Natural Or- 
der q. 

It follows from all that has been faid 
in relation to Hoſpitals, that the fub- 
je& matter of this Title may be redu- 


ced to two Parts, which ſhall be ex- 
The firſt, of 


plained in two Sections. 
that which relates to the Government 
of Hoſpitals; the ſecond of the Func- 
tions and Duties of thoſe who have the 
Government or Adminiſtration of them. 

q Id quod pauperibus teſtamento vel codicillis 


relinquitur, non ut incertis perſonis relictum eva- 
neſcat, ſed omnibus modis ratum firmumque con- 
ſiſtat. J. 24. eod. de Epiſc, & Cler. : 

Sed etſi pauperes quidem ſcripſerit hæredes, & 
non inveniatur certum ptochotrophium, vel certæ 
eccleſiæ pauperes de quibus —— cogitaverit: 
ſed ſub incerto vocabulo pauperes fuerint hæredes 
inſtituti: ſimili modo & hujuſmodi inſtitutionem 
valere decernimus. I. 49. S. eod. 

Nulli licere decernimus, five teſtamento heres 
ſit inſtitutus, ſive ab inteſtato ſuccedat, ſive fidei- 
commiſſarius vel legatarius inveniatur, diſpoſitiones 
Pii teſtatoris infringere, vel improba mente violare, 
adſerendo incertum eſſe legatum vel fideicommiſſum, 
2 redemptioni captivorum relinquiur: ſed mo- 

is omnibus exactum, pro voluntate teſtatoris, piæ 
ret negotio proficere. J. 28. cad. 

See the 15th Article of the 2d Section of Perſons, 
in the Civil Law in its Natural Order. 
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Of the Government of Hoſpitals. 
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Hoſpi- 


T. 
HE firſt Rule of the Govern- 
ment of Hoſpitals, is to make 
them ſerve for the Uſe to which they 
are deſtined, and to receive in them 
only the Poor for whom they are eſta- 


bliſned. Thus, in Hoſpitals that are 


founded for ſick Perſons, they do not 
receive any Poor that are ſtrong and 
well in health; nor do they admit ſick, 
Perſons into Hoſpitals which are found- 


ed only for the Poor that are to be em- 


ployed at work 2. 


a © Every Hoſpital hath its Uſe regulated by its 


© Eſtabliſhment and Foundation. 


=. 7 


Seeing the End for which Hoſpitals 2. 7%. 


are founded, is that the Poor may be 
there ſubſiſted, and that they may be 


Vernment 


of Hoſpi. 
tals, © 


there kept in good Order, it is part of 
the Government of every Hoſpital, to 
have Orders and Regulations ſuited to 


their difterent Ufes, whether they be 


intended for the relief of the Sick or of 
the Whole; to have in every one of 


them the Helps that are neceſſary to the 
Poor for their fpiritual and temporal 
Concerns ; to have Overſeers appoint- 
ed to take care of the Functions both 


of the one and of the other 6. 


b © Since Hoſpitals are founded for a Publick 
© Good, and for the Intereſt both of Religion and 
© of the State, they ought to be regulated in ſuch 
© a manner as that the Poor may be aſliſted both 


© in their ſpiritual and temporal Wants. 


III. 


Hoſpitals having their own proper 
Goods, their Rights, their Affairs, 
their Privileges e, it is neceſſary for the 
good Government of thoſe Houſes, 
that the management of all their At- 
fairs be put into the hands of Perſons 
who may take care of them; and the 
ſame Order of Government requires al- 
ſo that there ſhould be ſome Body ap- 
pointed to gather in the Revenues of 
the Hoſpital, and to receive the Alms 
that are given to it, and that the ſaid 
Perſon be able to find ſufficient Secu- 
rity for his Adminiſtration. 


c © The Ordinances of France haye made pro- 
< viſion for this Adminiſtration or Government of 
© Hoſpitals, and the Nomination of the Perſons 
© who are to be charged therewith, and to take 
© care of their Affairs, and of their Privileges, 

Sancimus res ad venerabiles eccleſias, vel xeno- 
nes, yel monaſteria, yel orphanotrophia, yel ge- 
rontocomia, vel ptochotrophia, vel noſocomia, vel 
brephotrophia, vel denique ad aliud tale conſortium 
deſcendentes, ex qualicunque liberalitate, ſive inter 
vivos, ſive mortis cauſa, Gre in ultimis yoluntatibus 
habita, a lucrativorum inſeriptionibus liberas immu- 
neſque eſſe, lege ſcilicet quæ ſuper hujuſmodi inſcrip- 
tionibus poſita eſt, in aliis quidem perſonis ſuum 
robur obtinente. 1, 22. C. de ſacroſ. Epc. 


IV. 


3 Gover- 
nours of 
Hoſpital:, 


The Fund of the Revenues belong- 4. gl. 
ing to the Hoſpital, and of the Alms % /* 


ifterent neceſſary Expences in Hoſpi- , 
tals, whether it be for the Perſons of 


the Poor, or for the Salaries and Main- 
tenance 


2 to it, being ſet apart for the 


ce 
itali. 


the Expen- 


s of Hej. 
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Of Hoſpitals. 


tenance of the Domeſticks, the Repa- 
rations of the Buildipg, or for the 0- 
ther occaſions of all ſorts, all theſe 
Expences ought to be regulated by the 
Governours in proportion to the Wants 
and to the Revenues d. | 

4 © This Oeconomy is a part of the Adminiſtra- 
© tion of Hoſpitals. 

Seeing Hoſpitals are founded in 
Towns, and in other Places for a com- 
mon good, and that it is the intereſt 
of Towns that they ſubſiſt, and that 
they be well regulated; the Eſtabliſh- 
ment of Hoſpitals is therefore a part 
of the Policy of the ſaid Towns, and 
the Inhabitants in their Aſſemblies or 
Town-Councils make proviſion for 
what concerns the Government and 
Adminiſtration of the ſaid Houſes. 
They have likewiſe the Nomination of 
the Governours thereof, if there be 
no other ways appointed for the ſame, 
according to the Uſage of the Place, 
and Nature of the Foundations e. 

e See the Ordinances of France. 
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Of the Duties of thoſe who are ap- 
pointed Governours of Hoſpitals. 


The CONTENTS. 


1. Duties of the Governours of Hoſpitals 
with reſpef to the Domeſtick Diſcipline. 

2. Care of the Revenues and of the Af- 
fairs. | | 

3. Receivers of the Rents. 

» The Receivers are to give an Account. 

5. Thoſe who are imployed in the Service 
of Hſpitals, have their Duties preſcribed 
to them by the Rules of the Howe. 

6. It is only thoſe who are real Objects of 
Charity that ought to be received into 


Hoſpitals. 


J. 
H E Duties of the Governours of 
Hoſpitals in what relates to the 
Diſcipline of the Houſe, 15 Vigilance, 
and Application in every one of them 
to the Functions committed to their 
Care: and this implies in general the 
Care of ſeeing that all the Orders and 
Regulations be punctually obſerved, of 
viſiting the Places, and of informing 
themſelves of the Conduct of the Poor, 
and of the Domeſticks, of giving the 
neceſſary Corrections with the Tempe- 
rament of Moderation and Reſolution 
Yor. IL 


Tit. 18. Sect. 2. 529 


which the ſaid Function may require, 
and to make a Report to their Superiors 
or Viſitors of what may deſerve to be 
laid before them in order to have the 
ſame redreſſed, and to take care in 
general and in particular of all the 
Functions of the ſaid Adminiſtration 4. 

a lt is in theſe Functions that the Duties of 


© Goyernours conſiſt, with regard to the Goyern- 
* ment and Diſcipline of Hoſpitals, 


II. 


As to what concerns the Occonomy, 2. Care of 
the Adminiſtration of the Revenues, “ Reve- 
the Care of the Affairs, the Preſer- 7, 4 

g : Fe N of the Af- 
vation of the Privileges, the Perſons faith. __ 
who are charged with the {aid Func- 
tions ought to have the Inventaries of | 
the Goods, the Writings relating to the 
Affairs and to the Law-ſuits if there 
be any, and the Inſtructions touching 
cvery thing that any way relates to 
the ſaid Oeconomy and Adminiſtration; 
and they ought to apply themſelves 
with diligence to every thing belong- 
ing to it: which implies the viewing of 
the Buildings, of tne Lands, the care 


of cultivating, letting or farming out 


the Lands, the Houſes and other 
Goods, of ſecing that the Rents be 
duly paid, of defending the Poor in 
their Law-ſuits, ſuing for their Rights, 
preſerving their Privileges to them, in- 
forming themſelves of the Charities 
left to the Poor that are under their 
Care by Teſtaments, and other Diſpo- 
ſitions, that they may procure Payment 
thereof, and in general to uſe all poſſi- 
ble diligence to have the Oeconomy 
and the Affairs of the Hoſpital kept in 
a good Condition 4. 


b © It is in all theſe Cares that the preſeryation 
* of the Goods and of the Rights of Hoſpitals does 
conſiſt. 

Neceſſarium quoque eſſe eredidimus, etiam ſab 
his aliquid definire, qui curam ſuſceperunt ſuſceptu- 
rive ſunt venerabilium xenonum, & noſocomiorum, 
& ptochotrophiorim, & orphanotrophiorum, & 
brephotrophiorum. Nam & ipſis omnem liceg- 
tiam auferimus, de adquiſitis rebus poſt ſuſceptas 
hujuſmodi curationes, vel per teſtamentum, vel per 
alium quemlibet modum vel machinationem quic- 
quam in alias transferri perſonas: exceptis, quæ 
prius habuerant, vel poſtea a parentibus, vel theiis, 
vel fratribus ad ipſos pervenerunt. Omnia enim, 
quæcumque ad ſancta pertinent loca, vel qua: 
ad ipſorum præpoſitos poſt ſuſceptam hujuſmodi 
curam pervenerunt, vel peryentura ſunt, ad ipſa 
venerabilia pertinebunt loca, eaque pie in eos 
diſtribui & erogari volumus, qui in illis locis 
ſunt, vel curantur. Manifeſtum enim eſt, quod 
N derelinquit vel donat, ſive in ſcriptis, ſive 
ine ſcriptis xenodocho, vel noſocomo, vel pto- 
chotropho, vel orphanotropho : idcirco dat ut pie 
per ipſum diſpenſetur: ut qui multam de eorum 
pietate præſumptionem & occaſionem habeat, qui 
lis locis præfecti ſunt. Neque vero juſtum eſt, . 

„ - ſum P 
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ſum ea, quæ ſub pretextu eorum qui ſub ejus cura 
ſunt accipit, non in ipſos vel pro ipſis impendere, 
ſed in propriam perſonam auferre, & proprio lucro 
applicare, timore Dei contempto: quis enim tali 
curz præpoſitum non exiſtimet idcirco eam ſuſce- 
piſſe, ut non ſolum quæ extrinſecus ad eum perve- 
nient, ſed etiam omnia, quæ habere eum contigerit, 
in eam rem impendat. J. 42. §. 6. c. de Epiſc. & 
Cler. 

Amplius id quoque jubemus, ut quæcunque poſt 
neceſſariam erogationem in eos, qui eorum curæ 
commiſſi ſunt, & debitam curationem rerum & ædi- 
ficiorum ſupereſſe contigerit, ea ad reddituum com- 
parationem proficiant. Undique enim noſter ſcopus 
noſtraque intentio eſt, ad amplificationem & aug - 
mentum adducere res ad pios uſus ſegregatas. Sic 
enim quiſquis pro ſua anima quidquam facere volet, 
promptius erogabit: ſi crediderit, ea quæ ab ipſo 
data fuerint pie adminiſtranda eſſe. d. l. $. 7, 


III. 


Thoſe who are intruſted with re- 
ceiving the Rents, the Alms, and the 
other Funds deſtined for the ſubſiſtence 
of the Poor, and for defraying the o- 
ther Charges of the Hoſpitals, ought to 
be diligent in getting in the Monies 
which they are to receive, whether it 
be from Farmers, Debtors, or others; 
but without uſing any harſh or rigorous 
means for procuring Payment, except in 
the Caſes where it is abſolutely neceſſa- 
ry; and even in that Caſe they ought not 

to proceed to thoſe Extremities with- 
out firſt acquainting thoſe who are the 
Directors and Governours of the Hoſ- 
pital: and this Moderation 1s more 
eſpecially neceſſary with regard to Be- 
nefactors, and their Heirs, not only be- 
cauſe of the Conſideration that is to be 
had for thoſe Perſons, but alſo for the 
intereſt of the Hoſpitals themſelves, 
leſt ſuch rigorous Proceedings ſhould 
alienate hs Ts of Perſons diſpoſed 
to leave Charities to them c. 

c © It is by the Care of receiving what belongs 
© and what is left to Hoſpitals, that Proviſion is 
© made for the ſubſiſtence of the Poor, and for 
© the other Charges of the Hoſpitals. 

_— 1p the = Article, and the Texts there 
cited. 


3. Recei- 
vers of the 
Rents. 


IV. 


4. The Re- The ſame Officers who are appoint- 
pong th ed to receive the Rents and other In- 
Alden, comes of the Hoſpitals, are obliged to 
give an account thereof to the Perſons 
whoſe buſineſs it is to examine and au- 
dit their Accounts, according to the 
Uſages and the Regulations ; whether 
it be once a Year, or after the Term 
for their ſerving in that Office is ex- 
pired, or otherwiſe, according to the 
ſame Uſages and Regulations of the 
 - Hoſpitals d. es 


d Orphanotrophos hujus inclytæ urbis (nulla fub- 


tilitate juris obſiſtente) qui quidem pupillorum ſunt 
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uaſi tutores, adoleſcentium vero quaſi curatores: 
ine ullo fidejuſſionis grayamine in emergentibus 
cauſis tam in judicio quam extra judicium, ut opus 
exegerit ad ſimilitudinem tutoris & curatoris, perſo- 
nas & negotia eorum fi qua poſſint habere defen- 
dere ac vindicare jubemus, ita videlicet, ut præſenti- 
bus publicis perſonis, id eſt cabulariis, aut interve- 
nientibus geſtis in hac quidem inclyta urbe apud vi- 
rum perfectiſſimum magiſtrum cenſũs, in Provinciis 
vero apud moderatores earum, vel defenſores loco- 
rum; res eorum eis tradantur, a quibus ſunt cuſ- 
todiendæ: ut fi quis earimdem rerum, propter 
foenus forſitan, vel aliam urgentem cauſam, vel eo 
quod ſervari non poſſunt, alienandas eſſe perſpexerint 
prius habita æſtimatione, liceat eis alienationis inire 
contractum, & pretia eorum, quæ exinde colligun- 
tur ab eiſdem perſonis cuſtodiantur; hujuſmodi au- 
tem pium atque religioſum officium pro tempore 
orphanotrophos ita peragere convenit, ut minim 
ratiociniis tutelaribus ſeu curationibus obnoxii ſint; 
7 enim atque iniquum eſt callidis quorumdam, 
ita contigerit, machinationibus eos yexari, qui 
propter timorem Dei parentibus atque ſubſt antiis 
deſtitutos minores ſuſtentare, atque velut affectione 
paterna educare feſtinant. I. 3 2. C. de Epiſe, & 
Cler. 
Si autem contigerit aliquem ab adminiſtratione 
ſua ceſſare, quam acceperat : ſancimus, eum qui 
in ejus locum conſtitutus eſt, cum timore Domini 
rationem redditioni ſubjici geſtz ſub eo adminiſtra» 
tionis, ſicut divina noſtra lege continetur ſciente eo, 
qui poſt ipſum conſtitutus eſt, quod Domino Deo 
pro his rationem reddet. J. 42. $. 8. C. cod. 
© Touching the Account to be rendred by Go- 
« vernours of Hoſpitals in France, or other Per- 
© ſons imployed in receiving and disburſing the 
© Monies thereto belonging, ſee the Ordinance of 
e Francis I. 1545, and that of Charles IX. 1581. 
. Is 
By the 123d Novel of Juſtinian Chap. 23. theſe 
ſorts of Officers were bound to make up their Ac- 
counts in preſence of the Biſhop : which ſeemed tobe 
very juſt, ſince the Biſhops ought to be Protectors of 
the Poor, and that they are their Fathers, Oec>- 
nomos autem & xenodochos, noſocomos, ptocho- 
trophos, & aliorum venerabilium locorum guber- 
natores, & alios omnes clericos jubemus pro creditis 
ſibi gubernationibus, apud proprium Epiſcopum cui 
ſubjacent conveniri, & rationem ſuæ gubernationis 
facere, & exigi quod ex ipſis debentes oftenduntur 
illi venerabili reddendum domui ex cujus ordinatione 
debitum apparuerit; ſi vero putaverint ſe grayari, 
poſt repetitionem metropolita cauſam examinet, 
Si vero metropolita fuerit contra quampiam pre- 
dictarum perſonarum hujuſmodi cauſas examinans, & 
debitum exegerit, & exactus putaverit ſe gravatum, 
Diceceſeos illi beatiſſimus Patriarcha Fg deter- 
minet. Non enim concedimus praditis perſonis 
pro memoratis cauſis ante examinationem & exacti- 
onem debiti propter Epiſcopos declinare, & ad alia 
venire judicia. Si quis autem ex Eccleſiaſticis cui 
aliqua talis diſpenſatio credita eſt, ante rationum ex- 
poſitionem & debitorum ſolutionem moriatur, jube- 
mus ejus hæredes ſimili modo & rationibus & ex- 
actionibus ſubjacero. Nou. 123. Cap. 23» 
V. . 
. 3. Theo 
All the other Perſons who are ap- „ 
n 2 . imp A 
pointed to ſerve the Hoſpitals in their , fe ſi: 
different Functions, Clergymen and o- i , 
thers, have their Duties preſcribed to za 
them, according to their Functions, by u 
the Orders and Rules of every Houſe e. 2 
„lt is in this that the Order of che Functions 2% Rui 


© of thoſe Perſons does conſiſt, of the 
| VI. zouſe 


ly thoſe 
who are 
real Ob- 
jects of 
Charity 
that ought 
to be re- 
ceived into 


110 it als . 
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VI. 


6, 1 in- Since Hoſpitals are founded only for 


the benefit of the Poor, it is the Duty 
of thoſe who have the Government of 
them to receive no Perſons into them 
that can get their ſubſiſtence ſome o- 
ther way, eſpecially not to receiye 
Perſons who are able to work, and who 
labour under no other Infirmity but 
that of Idleneſs; unleſs their want of 
Age, or ſome other Conſideration, 
ſhould induce the Governours to take 
them into thoſe kinds of Hoſpitals, 
which are ere&ed as Work-houſes for 


imploying the poorer ſort of People of 
both Sexes f. | 


Fe ought not to encourage the idle Life of 
ſturdy Beggars. Exploretur in ſingulis & integritas 
corporum & robur annorum. L. un. C. de Men dic. 
& valid. 

It may be remarked here on all that has been 
© ſaid touching the Government and Adminiſtra- 
© tion of Hoſpitals, that the deſign of relieving the 
© Neceſlities of the Poor, who are in thoſe Houſes, 
© and the expreſs command of the Law of God to 
give Alms, ought to engage particular Perſons to 
© be as charitable as they poſſibly can. 

Give Alms of thy Subſtance; and when thou 
giveſt Alms, let not thine Eye be envious, neither 
turn thy Face from any Poor, and the Face of God 
ſhall not be turned away from thee. If thou haſt 
abundance, give Alms accordingly ; af thou have 
but a little, be not afraid to give according to that 
little. For thou layeſt up a good Treaſure for thy 
ſelf againſt the Day of Neceſſuty. Becauſe that 
Alms do deliver from Death, and ſuffereth not to 
come into Darkneſs; For Alms is a good Gift un- 
to all that give it, in the ſight of the moſt High. 
Tob. 4. 7, &c. 

My Son, defraud not the Poor of his Living, 
and make not the needy Eyes to wait long, Make 
not an hungry Soul ſorrowful, neither provoke a 
Man in his diſtreſs. Add not more Trouble to an 
Heart that is vexed, and defer not to give to him 
that is in need. Reſect not the Supplication of the 
affiifted, neither turn away thy Face from a poor 
Aan. Eccluſ. 4.1, 2, &c. 
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Of the Uſe of the Temporal Power 
in what regards the Church. 


ZR EEING Religionis the Foun- 
dation of the Order of the So- 
WM ciety of Mankind, and that it 
is for the maintenance of the ſaid Or- 
der, that God hath given to Princes 
the Power that is neceſſary for the ſe- 
veral Uſes of Government, their firſt 
Duty is to maintain Religion a; which 


a Decere arbitramur noſtrum imperium ſubdito® 
noſtros de Religione commonefacere, ita enim & 


Vo r. II. 


implies the Power of imploying their 


Authority to ſupport that of the 


Church. BY 

It is of this eſſential Duty of direct- 
ing to the Glory of God the whole 
exerciſe of Government, that an Empe- 
ror has ſaid, that it ought to be the 
Beginning, the Progreſs, and the End 
of ith, For the Government and Po- 
licy which are to regulate the exter- 
nal Order of Human Society, ought to 
aim at the ſame end which the Divine 
Providence had in. forming it, and 
which was only that he might thereby 
unite Men in his Service by the Spirit 
of Religion, which raiſes their Minds 
and Affections towards him. | 

It follows from this View which 
Divine Providence had in forming the 
Society of Mankind, and from this Uſe 
which Princes ought to make of the 
Power which he has given them over 
it, that there is a moſt ſtrict Union be- 
tween the Spiritual Powers which God 
eſtabliſhes for the Miniſtry of his 
Church, and the Temporal Powers to 
whom he commits the Temporal Go- 
vernment of the ſaid Society; ſeeing 
theſe two forts of Powers have for 
their common end, the maintaining of 
Order in the Society, and the uniting 
of Men in the Worfhip of God, and in 
the obſervance of all the Duties which 


& pleniorem adquiri Dei ac ſalvatoris noſtri Jeſu 
Chriſti benignitatem poſſibile eſſe exiſtimamus, ſi 
quando & nos pro viribus ipſi placere ſtuduerimus, 
& noſtros ſubditos ad eam rem inſtituerimus. l. 3. 
C. de ſum, Irin. | 

Sancta Synodus———admonet imperatorem, re- 
ges, reſpublicas, principes, & omnes, & ſingulos 
cujuſcumque ſtatus & dignitatis extiterint, ut, quo 
largius bonis temporalibus, atque in alios poteſtate 
ſunt ornati, eo ſanctius, quæ Eccleſiaſtici juris ſunt 
tanquam Dei præcipua, ejuſque patrocinio tecta, 
venerentur, nec ab ullis baronibus, domicellis, rec- 
toribus, aliifve dominis temporalibus, ſeu magiſtra- 
tibus, maximeque miniſtris ipſorum principum, læ- 
di patiantur: ſed ſevere in eos, qui illius liberta- 
tem, immunitatem, atque juriſdictionem impediunt, 


animadvertant: quibus etiam ipſimet exemplo ad 


pietatem, Religionem Ecclefiarumque protectionem 
exiſtant, &c, Conc. Trid, ſeſſ. 25. cap. 20. de re- 
form. ; 

þ Unam nobis eſſe in omni noſtræ reipublicæ 
& imperii vita in Deo ſpem credimus, ſcientes quia 
hæc nobis & anime & imperii dat ſalutem. Unde 
& legiſlationes noſtras inde pendere competit, & in 
eam reſpicere, & hoc eis principium eſſe & medium 
& terminum. Novel. 109. in præfat. 

Cum ſancta atque irreprehenſibilis fides, quam 
prædicat ſancta Dei Catholica Apoſtolica Eccleſia, 
nullo modo innovationem recipiat: nos ſequentes 
ſanctorum A poſtolorum, & eorum qui poſt eos in 
ſanctis Dei Eccleſiis converſati ſunt, dogmata, juſ- 
tum fore exiſtimavimus, cunctis manifeſtum facere 
qualiter de fide quæ in nobis eſt, ſentiamus inſiſten- 
tes, & adhærentes traditioni & confeſſioni ſanctæ 
Dei Eccleliz Catholicæ. l. 5. C. de ſum. Trin. 
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Religion preſeribes unto them. 80 
that it is a natural Effect of the Union 
which the Divine Providence has form- 
ed between the Spiritual and Temporal 
Powers, that they ſhould agree among 
themſelves, and that they ſhould mu- 
tually ſupport one another, to the end 
that every thing which may depend on 
the Temporal Government may be di- 
rected to the ſupport of the ſpiritual 
Authority, and that they may both of 
them draw one from the other the Uſe 
which may be neceſſary for the Publick 
Good. And altho theſe two ſorts of 


Powers have their diſtin& Uſes in the 


manner that has been explained in the 
10th Chapter of the Treatiſe of Laws; 
yet the juſt Diſpenſation of the one 
and the other within the bounds of their 
Extent, reconciles and unites them to- 
gether perfectly well, and they cannot 
be divided but by the diviſion of thoſe 
who exerciſe the Miniſterial Functions 
of them, and by the Encroachments of 
the one upon the other, 'when they 
have a mind to give to their Miniſtry 
an Extent that does not agree to it. 

It belongs to the Power of Princes, 
and it is their Duty, to give to the 
Church within their Dominions, all 
the Protection, and all the Aſſiſtance 
that it may ſtand in need of. It is for 
this end that the Chriſtian Princes have 
made many Laws to enforce the Obſer- 
vance and Execution of the Laws of 
the Church, as may be ſeen in the 
Codes of the Chriſtian Emperors Theo- 
dofirs and Juſtinian, and in the Ordi- 


nances of France, wherein are com- 


prehended a great number of Laws re- 
lating to Religion; which they have 
not done with a View to eſtabliſh 
Rules for the Church, or to ſet them- 
ſelves up for Lawgivers or Judges in 
Spiritual Affairs, as if their Power 
reached to govern in the Church, inthe 
ſame manner as they may do in the 


State; but only to enforce the obſer- 


vance of the Laws which the Church 
her ſelf, and the Spiritual Powers to 
whom God has committed the Care of 
her have eſtabliſhed, and to protect 
and maintain the Execution of thoſe 
Laws c, in what they contain relating 


c Neceſſarium igizur eſſe putavimus, tam hæreti- 
corum vaniloquia & mendacia diſſipare, quam om- 
nibus inſinuare, quomodo, aut ſentiat facta Dei 
Catholica & Apoſtolica Eccleſia, aut prædicent 
ſanctiſſimi ejus | 24 90 Quos & nos ſequuti, 
manifeſta conſtituimus ea que fidei noſtræ ſunt ; 
non quidem innovantes fidem (quod abſit) ſed co- 
arguentes eorum inſaniam, qui eadem 'cum impiis 
hereticis ſentiunt, Quod quidem & nos in noſtri 
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to the external Order, and where the 
Temporal Authority may be of Uſe. 
Thus, for example, Princes do not de- 
termine what are the Matters of Faith 
which God has revealed to his Church, 
neither do they compoſe the Canons of 
Eccleſiaſtical Diſcipline, but preſup- 
poſing that to be true which the Church 
Pp in the number of the Articles of 

eligion, and that which ſhe ordains 
to be the ſpiritual Diſcipline and Po- 
licy, they add to the Authority of the 
Laws. of the Church; that which God 
has put into their hands; enjoining, 
as to What concerns the Articles of 
Faith, their Subjects to ſubmit them- 
ſelves to the Doctrine of the Church, 
prohibiting all Perſons to preach or 
to teach. any _ contrary thereto, 
and enacting Puniſhments againſt He- 
reticks. And as fo the Diſcipline, they 
do not regulate, for example, what be- 
longs to the Celebration of the Feſti- 
vals, and the Ceremonies of Divine 
Worſhip; but they forbid the profana- 
tion of the Feſtivals, and puniſh thoſe 
who do not obſeryg them, as alſo thoſe 
who diſturb the FRabliſhed Order of 
Worſhip d; they enact likewiſe Puniſh- 
ments againſt the Miniſters of the 


Church who diſturb the ſaid Order e. 
imperii primordiis pridem ſatagente cunctis fecimus 
manifeſtum. J. 6. C. de ſum. Irin. 

Cunctos populos, quos clementiæ noſtræ regit 
temperamentum, in tali volumus religione verſari, 
quam divinum Petrum Apoſtolum tradidiſſe Roma- 
nis, religio uſque nunc ab ipſo inſinuata declarat, 
quamque Pontificem Damaſum ſequi claret & Pe- 
trum Alexandriz E piſcopum virum Apoſtolicz ſanc- 
titatis, hoc eſt, ut ſecundum Apoſtolicam diſcipli- 
nam Evangelicamque doQtrinam Patris & Filii, & 
Spiritus ſancti unam deitatem, ſub parili majeſtate, 
& ſub pia Trinitate credamus. Hane legem ſequen- 
tes Chriſtianorum Catholicorum nomen jubemus 
amplecti. l. 2. C. Theod. de fid. cath, 

4 Si quis in hoc genus ſacrilegii proruperit, ut in 
Eccleſias Catholicas irruens, facerdotibus & mini- 
ſtris, vel ipſi cultui, locoque aliquid importet in- 
juriæ: quod geritur, a Provinciæ rectoribus ani- 
madvertatur, atque ita Provinciæ moderator ſacerdo- 
tum & Catholicæ Eccleſiæ miniſtrorum, loci quoque 
ipſius, & divini cultus injuriam capitali, in con- 
victos ſive confeſſos reos ſententia noverit vindi- 
candum : nec expectet, ut Epiſcopus injuriæ pro- 
priæ ultionem depoſcat cui ſanctitas ignoſcendi 
gloriam dereliquit, fitque cunctis laudabile ſactas 
atroces ſacerdotibus aut miniſtris injurias veluti cri- 
men publicum perſequi ac de talibus reis ultionem 
mereri, Quod fi multitudo violenta a civilis appa- 
ritoris executione & adminiculo ordinum vel ordi- 
natorum poſſeſſorumve non poterit flagitari quod ſe 
armis aut locorum difficultate tueatur ; Præſides 
Provinciarum etiam militari auxilio per publicas lit- 
teras appetito competentem vindictam tali exceſſui 
imponere non moregtur, J. 10. C. de Epiſ. e Cler. 

e Sane cum hactenus canones obſeryati non recte 
fuerint, diverſas ex eo paſſi ſumus inter pellationes 
contra clericos & monachos, & quoſdam Epiſco- 

** 
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Since theſe ſorts of Laws of Princes 
regard the general Order of Society, 
and the common good of the Faithful, 
we ought not to conſider them as Laws 
of the Church, which have the Charac- 
ter of the ſpiritual Authority of the 
Powers who have theGovernment there- 
of; but as Temporal Laws, which the 
Religion of Pritices, and their Zeal for 
the Church, obliges them to enact, for 
protecting within their Dominions the 
execution and obſervance of the Laws 
of Religion, and for maintaining the 
free exerciſe of it. | 

It may be obſerved concerning this 
Uſe of the Temporal Power to enforce 
the obſervance of the Laws of the 
Church, that it is an effect of the diffe- 
rence which diſtinguiſhes the preſent 
ſtate of the true Religion in the Coun- 
tries where it is received, from that in 
which it was at the time of its In- 
fancy in the Country where the Govern- 
ment was an Enemy to it: which dif- 
ference conſiſts in this, that whereas 
Religion ſubſiſts free and unmoleſted in 
Chriſtian Countries by means of the 
eee. of the Temporal Powers; it 

appened on the contrary that when it 
was eſtabliſhed in the Countries Where 
it met with Oppoſition from the Civil 
Magiſtrate, it did, 1 the 
Perfecuriob it ſuffered from thoſe 
ces who endeavoured to {mother it in 
its Infancy, gather ſtrength daily from 
the blood of the Apoſtles and Martyrs 
who were ſacrificed to the Fury of the 
Princes who perſecuted it : and by this 
way, which would have deſtroyed all 
other Eſtabliſhments of what nature 
ſoever, it not only ſupported it ſelf un- 
der the Oppreſſion of the moſt cruel 
Perſecutions, but it was more holy and 
more flouriſhing in that State, than it 
has been in the ſtate of Peace which 
it has enjoyed by the favour of Chriſtian 
pos; ut qui ſecundum divinos canones non vive- 
rent, & quidam etiam inter eos invenirentur, qui 
nec ipſam quidem vel ſanctæ oblationis, vel ſancti 
baptiſmatis orationem tenerint aut ſcitent. Nov. 


137. in prefat. circa finem. 
Jubemus autem & Provinciarum Præſides, ſi quid 


neglectum ex his quæ ſtatuimus invenerint, primum 


quidem cogant Metropolitas & alios Epiſcopos dictas 


Sy nodos congregare, & omnia implere quæcunque 
de Synodis per præſentem legem juſſimus: fi vera 
eos morantes noverint & remiſſos, tunc nobis indi- 
cent, ut ad competentem protinus correctionem 
procedamus contra detrectantes Synodos celebrare: 
ſcituris vero ipſis Præſidibus, & obedientibus ipſis 
officiis, quod ſi quidem iſta non ſervaverint, ex- 
tremis ſubjicientur ſuppliciis; confirmamus autem 
& per præſentem legem a nobis diverſis legibus ſan- 
cita de Epiſcopis & Presbyteris & cæteris clericis, 
Ibid. cap. 6. in fe | 


rin- 


Princes: for it was in the Tranquillity 
of that peaceable State that the Decay 
of Chriſtian Piety firſt took its riſe. 
So that whereas it is by Peace in a State 
that the good Order of the Civil Go- 
vernment is maintained in it; that very 
Peace may on the contrary be an occa- 
ſion of diſorder to thoſe who do not 
know how to ſuppott themſelves in the 
Spirit of Religion againſt that Softneſs 
and Luxury to which Peace and Tran- 
quillity uſually expoſes Men. And this 
difference between this effect of Peace 


in Religion, ſo oppoſite to the effect of 


the ſame Peace in the Temporal Go- 
vernment, is an effect of the difference 
between the Spirit of the one, and that 
of the other: which it is of importance 


to remark, in order to diſcover the 


Spirit of the different Kinds of the Laws 


of Religion, and of Civil Government, 


and the Characters which diſtinguiſh 
them, and to be the better able to judge 
of the Principles of the Conduct which 
thoſe Perſons ought to hold who have 
the Government of the one and of the 
other, by the different Views of the 
Ends for which they were inſtituted. 


This difference between the Spirit of 


Religion and that of the Civil Govern- 
ment of a State, conſiſts in this, that 
the Spirit of Religion tends to form be- 
tween all Men a perfect Order, and a 
ſolid Peace which may be the effect of 


an Union of Hearts, and of ſuch a Love 


of every one towards others, that e- 
very Man may love all other Men in 
the ſame manner as he is obliged to love 
himſelf; that is to ſay, with that Love 
which raiſes the Mind to the ſole de- 
ſire and ſearch after the Sovereign 
Good, by taking it off from the love of 
Temporal Goods, of which the Spirit 
of nos inſpires into the Minds of 
all thoſe who are animated with it a 
ſincere Contempt, and ſuch as allows 
only a ſober and moderate Uſe of them. 
So that we are obliged to uſe them 
only with a Diſpoſition of Mind to 
part freely with them, rather than do 
any thing that nar be inconfiſtent with 
the fole and tranſcendent Love of the 
Sovereign Good. Thus, it is natural 
to theſe Characters of the Spirit of Re- 
ligion, that it ſhould maintain it ſelf 
under the ſtate of Perſecution, which 
ſtripping the Faithful of the Riches 
which they ought to defpiſe, brings 
them back again to their Duty, and 
elevates their Minds to the love of the 
Sovereign Good, which they are bound 
to love, and from which nothing ought 

to 
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vernment not conſiſting in t 


Heart; the Temporal Government is 


to be capable of ſeparating them. - - 
But the Spirit of the de Go- 
| he regula- 
tion of hat paſles in the ſecret cor- 
ners of Mens Hearts, and regarding 


on, the contrary only what paſſes in 


their outward Behaviour, the order of 
which it is to regulate independently of 
the good or bad Diſpoſitions of the 
to take notice only of this external Be- 
haviour of Men, and to ſee that the 
ſame be orderly and peaceable. 

One may be able to judge by this 
difference between the Spirit of Reli- 
gion and that of the Civil Government, 
what ought to be the Views of thoſe 
who exerciſe any Miniſterial Function 
in either of them; and that as their 
Ends are different, their Conduct ought 
to be ſo likewiſe. But the diſtinction 


between the Spirit of Religion and 


that of the Temporal Government 1s 
no hindrance why they may not agree 
mutually with one another, fince the 


Miniſtry of the one does not engage 


thoſe who exerciſe it to do any thing 
in breach of their Duties towards the 
other. Thus when thoſe who have the 
Temporal Government in their Hands, 


or who exerciſe any Function thereof, 


procure in a Kingdom plenty of all 
things that are uſeful in the Society of 
Mankind, they do nothing that is con- 
trary to the Spirit of Religion, which 
teaches us to deſpiſe all earthly Goods; 
but they exerciſe a Duty of their Mi- 
niſtry : for if on the one part no body 
is diſpenſed with from obſerving the 
Law which enjoins the Contempt of 
earthly Goods, it is certain on the o- 
ther, that plenty of all Things is ne- 
ceſſary in a Kingdom for the ſeveral 
wants, both of the Prince and of the 
State, and for the wants of particular 
Perſons, which may be greater or leſs, 
according to the qualities of the Per- 
ſons and their Imployments, which ren- 
ders neceſlary, to one what would be 
ſuperfluous to another. 

Thus, hen Princes eſtabliſh Courts 
of Juſtice, and in order to have Juſtice 
therein adminiſtred to their Subjects, 


chey chuſe for Judges ſuch Perſons as 


they believe to have both Capacity 
and Integrity, they do nor in this do 
any thing contrary to the Spirit of Re- 
ligion. For altho St. Paul teaches us, 
that the Spirit of Religion diſpoſes us 
to ſuffer Injuſtice, and to depart from 
our Intereſts, rather than to defend 
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them by.Law-ſaits 7 and that by the 


ſame Principle o deſpiſing worldly 
Goods, this holy Apoſtle adviſes the 
Faithful to take for Judges of the dit- 
ferences which they may have with one 


another about Temporal Goods the 


leaſt among themſelves g, that they 
might avoid going to Law before the 


Heathen Judges under whom they liv- 


ed; yet it is nevertheleſs true that 
Chriſtian Princes are bound to admi- 
niſter Juſtice to their Subjects, whether 
they love or whether they deſpiſe 
worldly Goods; and the diſorder would 
be exceeding great, if under the pre- 
text of the general Duty of the con- 
tempt of worldly Goods, Princes ſhould 
leave the Adminiſtration of juſtice in 
the hands of Perſons who are ignorant 
of the Laws, and who are incapable of 
the Cares which that Adminiſtration 
requires- 

It follows from theſe Remarks which 
have been made on the Laws of Reli- 
gion, the obſervance of which may 
ſtand in need of the aſſiſtance of Tem- 
poral Princes, that the Laws of Princes, 
which ſerve to protect and maintain 
the Policy of the Church, having a re- 
lation to the publick Order of a Chriſ- 
tian State, it is neceſſary to compre- 
hend under this Title, the Principles 
which concern the Affinity that is be- 
tween the Policy of the State and that 
of the Church. The Reader may con- 
ſult on this Subject, what has been ſaid 
in the Preface touching the different 
Kinds of Unions and Conjunctions 
which make the Society of Mankind to 
ſubſiſt throughout the whole World. 

It is eaſy to judge by the Remarks 
already made, what Rules this Title 
will contain relating to Religion ; and 
that we ought here to confine our ſelves 
to thoſe Rules, the Violation of which 

F Recompenſe to no Man Evil for Evil. Pro- 
vide things honeſt in the fight of all Men. If it be 
poſſible, as much as lieth in you, live peaceably with 
- Men, Avenge not your ſelves, Rom. 12. 17, 
18, 19. 

| Now therefore there is utterly a fault among you, 
becauſe ye go to Law with one another: why do 
ye not rather take wrong? why do ye not rather 
ſuffer your ſelve3 to be defrauded ? 1 Cor, 6. 7. 

And if any Man will ſue thee at the Law, and 
take away thy Coat, let him have thy Cloe alſo. 
Mat. 5. 40. See Luk. 6. 29. 

g If then ye have Judgment of things pertaining 
to this Life, ſet them to judge who are leaſt eſteem- 
ed in the Church, I ſpeak to your ſhame. 1s i: 
fo, that there is not a wiſe Man among you? n 
not one that ſhall be able to judge between his Bre- 
thren ? But Brother goeth to Law with Brother, 
and that before the Unbilievers. 1 Cor, 6. 4, 5, 6. 


might 
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might affect the Publick, by diſturbin 
or deſtroying the Order thereof, an 
of which the Obſervance ought for this 
Reaſon to be enforced by the Authority 
of the Civil Powers. Thus, for exam- 
ple, the Church forbids the preaching 
of Heretical Docrines ; ſhe enjoins 
the Celebration of the Feſtivals by ab- 
ſtinence from the Works that are pro- 
hibited on thoſe Holy-days ; ſhe com- 
mands abſtinence from Fleſh in Lent ; 
and the Chriſtian Princes authorize the 
Prohibitions of preaching Hereſies, and 

niſh thoſe who tranſgreſs the ſame. 

hey eſtabliſh alſo certain Puniſhments 
againſt Hereticks y: they forbid the 
holding of Fairs and Markets on Holy- 
days, as alſo the Works that profane 
them; and they prohibit in Lent the 
publick Sale of Fleſh, the eating of 
which is forbid by the Church during 
that ſolemn Faſt. 

It is to enforce the obſervance of theſe 
ſorts of Laws of the Church, and of 
many others of the like nature, that 
the Chriſtian Emperors and our Kings 
have made an infinite number of Laws 
relating to the Eccleſiaſtical Policy, in 
order to ſupport the ſame, as has been 
already remarked. And ſince theſe 
Laws of the Princes make a part of the 
Publick Law, we ſhall comprehend un- 
der this Title only the general Princi- 
ples and the eſſential Rules that are 
contained in the ſaid Laws, on which 
depends the detail of the others : but 
we ſhall not here take in that whole de- 
tail, there being an ample Collection of 
them in the Ordinances of France, 
where it is eaſy to ſee them, and to 
compare them with the Rules of this 
Kind which are collected together in 
the Codes of the Emperors Theodoſius 
and Juſtinian; where it is neceſſary to 
diſtinguiſh ſuch of the ſaid Laws as 
are not in uſe with us, which it will 
be eaſy to perceive by the bare read- 
ing of them. 

heſe are the bounds within which 
Ve have thought fit to reſtrain the Rules 
h Omnes hæreticos utriuſque ſexus, quocunque 


nomine cenſeantur, perpetua damnamus infamia, 


diffidamus, atque bannimus: cenſentes, ut omnia 
bona talium confiſcentur, nec ad eos ulterius rever- 
tantur, ita quod filii eorum ad ſucceſſionem eorum 
pervenire non poſſint; cum longe gravius fit, æter- 
nam, quam temporalem offendere majeſtatem, 
Qui autem inventi fuerint ſola ſuſpicione notabiles, 
niſi ad mandatum Eccleſiæ juxta conſiderationem 
ſuſpicionis, qualitatemque perſonæ, propriam inno- 
centiam congrua purgatione monſtraverint; tan- 
quam infames & banniti ab omnibus habeantur. 
J. 19. C. de haret. exmanic. 


See the 4th Article of the iſt Section of the 3ſt 


Title that follows, 


concerning the Eccleſiaſtical Policy, 
which we intend to comprehend under 
this Title. But as for all the matters 
of this Policy which are purely Spiri- 
tual, altho they have a relation ro the 
publick Order, and that for that Rea- 
ſon they make a part cf the Publick 
Law, ſuch as the Articles of Faith, 
the Hierarchy of the Church, the di- 
ſtinctions of the ſeveral Degrees of Holy 
Orders, and thoſe of Prelates, the Ec- 
cleſiaſtical Juriſdiction in matters pure- 
ly Spiritual, and other matters of the 
like nature; the Character which they 
may have of being a part of the Pub- 
lick Law, and their Afnicy to the mat- 
ters of the Eccleſiaſtical Policy, do not 
make it neceſſary to join them with it, 
and to comprehend therein in general 
every thing of Religion which may 
have the Character of being a part of 
the Publick Law. 

Some may be apt to think, that ſince 
thoſe who have colleded the Laws of 
the Church in that Collection which is 
called the Canon Law, have inſerted 
therein an infinite number of Rules 
which relate only to Temporal Attairs, 
and many of which have been taken 
from the Heathen Authors of the Ro- 
man Law's touching the matters of Sale, 
Exchange, Letting and Hiring, Depo- 
fits, Donations, Mortgages, Succeili- 
ons, and other matters purely 'F'empo- 
ral; ſo likewiſe we might take in here 
the Rules of the Church which concern 
only Spiritual Affairs: but this Exam- 
ple does not carry with it any ſuch 
Conſequence. For thoſe who were the 
Compilers of the Body of the Canon 
Law may have had Reaſons for inſert- 
ing in it thoſe Temporal Laws, which 
Reaſons would only juſtify the mix- 
ing of Eccleſiaſtical Laws in a Bo- 
dy of Publick Law, which relates only 
to the Civil Government, Thus, 
they may have imagined that the ſe 
Temporal Laws which are mixed in 
the Body of the Canon Law, might be 
conlidered as Rules for the Conduct 
of particular Perſons in their Temporal 
Concerns, and as Principles of the Du— 
ties of Conſcience, which oblige them 
to do Juſtice to one another in their 
Dealings, and in the ſeveral Affairs 
which they may have with one another. 
So that thoſe Temporal Laws may be 
conſidered under this View, as Acceſ- 
ſories to the Laws of Religion, and 
ſuch as might be uſeful to the Miniſters 
of the Church for deciding Caſes of 
Conſcience. Thus thoſe Compilers 

may 
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may have been induced to make this 
mixture in conſideration of the double 
Authority of the Popes in the Church, 
and in their Dominions, of which they 
are the Temporal Princes, having a 
right to make Temporal Laws there- 
in; and they may likewiſe have pro po- 
ſed to themſelves the Example of the 
Divine Law in the Old Teſtament, 
which God himſelt endited unto Moſes, 
and where he added to the Laws of Re- 
ligion many Rules for Temporal Affairs; 
becauſe he himſelf exerciſed in a viſi- 
ble manner, both the Spiritual and 
Temporal Government over the elect 
People to whom he gave thoſe Laws. 
1 hey may alſo have had in view the 
Eccleſiaſtical Juriſdiction, in which there 
may fall out differences touching all 
matters, which was more common when 
the ſaid Juriſdiction was leſs reſtrained 
than it is at preſent in Fance: but 
ſeeing our deſign of digeſting into Or- 
der the Rules of the Publick Law 
reaches no farther than to the Tempo- 
ral Government, we cannot here take 
in as Acceſſories the Laws of Reli- 
gion; and the mixing together of theſe 
two ſorts of Laws under one and the 
{ſame Title, would be injurious to the 
Dignity and Holineſs of the Laws of 
Religion, and to the diſtinguiſhed Cha- 
racter of Authority which they receive 
trom the Spirit of God who has inſpired 
them, and who by the ſaid Laws go- 
verns and guides the Church in a man- 
ner very difierent from that in which 
God governed it under the antient Co- 
venant. For under the New Covenant, 


Jeſus Chriſt who is the Lawgiver, has 


not only not made any Laws for the 
Temporal Government, but he would 


not ſo much as make himſelf a Judge of 


a difference at the requeſt of the Par- 
ties i; and as for every thing which re- 
lates to the Temporal Affairs, he has 
left the direction thereof to the Tem- 
poral Powers, teaching, both himſelf 
and by his Diſciples, the Obedience 
that is due to them, and informing us 
of the Diſpoſitions that are neceſſary 
for the right Uſe of worldly Goods. 
One may be able to judge by all theſe 
Reflections, in what manner the Spi- 
ritual and Temporal Powers agree and 
are reconciled together; it remains on- 
ly to conſider what Uſe ought to be 


made of the Temporal Power in mat- 


ters relating to the Church, and what 


i Luke 12. 13, 14. 
See the 10th Chapter of the Treatiſe of Laws, 


N? 6. 


is, in relation to the ſaid Uſe, the Pow- 
er, and alſo the Duty of Princes. 

As it is the Duty of thoſe who exer-' 
ciſe the Spiritual Miniſtry, to teach and 
to inculcate on all Men the Duty of 
Obedience to the Civil Powers, and 
the obſervance of the Laws and Orders 
of their Princes; ſo it is in the fame 
manner the Duty of thoſe who exercife 
the Miniſtry of the Temporal Govern- 
ment, to enjoin all thoſe who are ſub- 
ject to them, to be obedient to the 
Spiritual Powers, and to oblige them 
to the performance of the Duties which 


that Obedience bg wales by all 'the 
means which may depend 'on the Uſe 


of the T'emporal Power : which im- 
plies a Right to ſupport, protect and 


enforce the execution of the Laws of 
the Church, to puniſh thoſe who tranſ- 
greſs them in ſuch a manner as thereby 
to diſturb the Publick Order, and even 
to enact Laws for the ſupport and de- 
fence of the Laws of the Church, and 
of the Eccleſiaſtical Diſcipline. Thus 
for example, ſeeing the Laws of the 
Church ordain the Celebration of Sun- 
days and Holy-days, by a Ceſſation 
from Labours which are a violation of 
the Solemnity of them, and that the 
Miniſters of the Church can inflit no 
other Puniſhments but Spiritual Cor- 
rections and Penances,. the Accompliſh- 
ment whereof docs often depend on the 
will of thoſe to whom they are enjoin- 
ed, and which moreover do not always 
repair the publick Scandal that 1s given 
by the profanation of the Feſtivals; 
Princes therefore ordain Puniſhments 
againſt thoſe who do not celebrate 
them as they ought, condemning them 
in Fines, and other Penalties, according 
to the quality of the Facts and the Cir- 
cumſtances. Thus for another exam- 
ple, the Laws of the Church oblige to 
Reſidence I Paſtors and others whoſe 
Functions require their Preſence for the 
exerciſe of their Miniſtry and diſcharge 
of their Duty ; and it they diſobey the 
ſaid Laws, it is the Duty of the Prince, 
and he has Authority to conſtrain them 
to it by ways that depend on his Tem- 
poral Power, ſuch as the Seizure of their 
Revenues; and the Kings of France 
have made divers Regulations on this 
Head. 

It is therefore to enforce the Obſer- 
vance of the Laws of the Church, and 


1 See the $th Article of the 2d Section of the Du- 
ties of the Clergy with reſpect to the publick Order 
in the tenth Title of the Clergy, and the Texts and 
Ordinances which are there quoted, | 
; ro 
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to oblige the Clergy to pay a due Obe- 
dience to them, that Princes have a 
Right to make Laws and Regulations 
for putting them in execution: and 
this is what has been practiſed by the 
Chriſtian Emperors, and by the Kings 
of France, who have made ſeveral Laws 
to enforce the Obſervance of the Laws 
of the Church, as may be ſeen by the 
Collections of the Conſtitutions of the 
Emperors in their Codes, by many No- 
vels of the Emperor Juſtinian, and by 
the Ordinances of the Kings of France, 
who call what they ordain concerning 
Matters which relate to the Church, 
Political Laws , and ſtile themſelves 
therein Protectors, Guardians, Conſerva- 
tors and Executors of what the Church 
teaches and enjoins 1. » 

It appears by this Uſe of the Tem- 
poral Authority in what relates to the 
Church, that the temporal Power makes 
no Encroachment on the ſpiritual Au- 
thority, and that it only conforms it 
ſelf thereto, and enforces the Execu- 
tion of what the Church has already 
decreed : and it is only to procure O- 
bedience to be paid to the Laws of the 
Church, that Princes give their helping 
Hand; and this Service which they 
render to the Church is a part of 
the temporal Government, the Order 
whereof demands that the Laws of the 
Church be obſerved in it. 

This Duty and Power of Princes to 
enforce the Obſervance of the Laws of 
the Church, obliges them alſo not to 
ſufter them to be violated by the M1- 
niſters of the Church themſelves, or by 
the Eccleſiaſtical Judges, who ſhould at- 
tempt any thing contrary to the Diſci- 
pline of the Church ; and in the Caſes 
of Attempts of this nature an cftec- 
tual Remedy 1s to be applied by the 
Temporal Power of the Prince in the 


m Charles IX. Fuly 17. 1561, 
n Francis I. July 1543. 


Cupiens ſancta Synodus Eccleſiaſticam diſcipli- 


nam in Chriſtiano populo non ſolum reſtitui, ſed 
etiam per petuo ſartam, tectam a quibuſcunque im- 
pedimentis conſervari; prætereaque de Eccleſiaſticis 
perſonis conſtituit, ſaculares quoque principes offi- 
cii ſui admonendos eſſe cenſuit, confidens eos, ut 
catholicos, quos deus ſanctæ fidei eccleſiæque pro- 
tectores eſſe yoluit, jus ſuum Eccleſiæ reſtitui, non 
tantum eſſe conceſſuros, ſed etiam ſubditos ſuos 
omnes ad debitam erga clerum, parochos & ſu- 
periores ordines reverentiam revocaturos; nec per- 
miſſuros ut officiales, aut inferiores magiſtratus, 
eccleſiæ & perſonarum eccleſiaſticarum immunita- 
tem, dei ordinatione & Canonicis ſanctionibus con- 
ſtitutam, aliquo cupiditatis ſtudio, ſeu in conſide- 
ratione aliqua violent, ſed una cum ipſis principibus 
debitam ſacris ſummorum Pontificum, & concilio- 
rum conftitutionibus obſeryantiam præſtent, &c. 
Conc. Trid. Seſſ. 25. c. 20. 
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manner that is practiſed in his Do- 
minions. Thus in France there lies 
an Appeal from what has been decreed 
contrary to the Rules of the Church ; 
and theſe forts of Appeals are called 
Appeals from Abuſes, becauſe they tend 
to reform the Abuſe which the Miniſ- 
ters and Eccleſiaſtical Judges have made 
of their Authority by the ſaid En- 
croachments. This extends even to 
the Briefs of Popes which may inter- 
fere with the Laws of the Church. 
And the ſaid Appeals are interpoſed, 
either by the particular Perſons who 
have an Intereſt therein, or by the 
King's Sollicitors General in the Par- 
laments of Frauce, which the Kings 
have veſted with the Power of deci- 
ding thele ſorts of Appeals, in order to 
maintain the Diſcipline of the Church 


in its Purity againſt the ſaid Abuſes. 


But when it is a Brief of the Pope that 
is complained of, ſuch reſpec is paid to 
the Holy See, that they do not ap- 
peal from the Brief itſelf, but from the 
Execution thereof, which is called Ful- 
minat ion. 
It is this Purity of the Eccleſiaſtica 

Diſcipline, which is called in France the 
Libertics of the Gailican Church ; not 
by virtue of any particular Privilege 
which exempts the Church of France 
from the Laws of the Univerſal Church, 


but by an inviolable Attachment to that 


Purity of Diſcipline which conſiſts in 
that which is the Antient and Common 
Law of the Univerſal Church o. Thus, 
when the Authority of the "Temporal 
Power reſtrains thoſe Encroachments, 
it does nothing bur preſerve to the 
Church of France the free Uſe of the 
Eccleſiaſtical Diſcipline in its Purity, 
and give in effect to the Church that 
Liberty which is agreeable to its Spi- 
ritual Reign, which ought to reſtrain 
the Abuſes ana Encroachments that diſ- 
turb che Order thereof. 


o © © We have made ufe of this Ex- 
« preſſion of the antient and common Law 
© of the Univerſal Church, becauſe of 
the Diverſity of Sentiments among 
the Authors who have writ on this 
Subject of the Liberties of the Galli- 
can Church, ſome of them having con- 
fined to the tour firſt Councils the Laws 
of the Church, which the Liberties of 
the Gallican Church preſerve in their 
Purity, and others having comprehen- 
ded under the {aid Laws the Decrces 
of the Popes, even thoſe of the lateſt 
Reign, with this Qualification, that 
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© ſhould be conſider'd as having the force 
of Laws in France, except ſuch of them 
as have been there received in Uſe, 
© which is very juſt. For on one part 
© there are a great many of the ſaid 
© Decrees which are very juſt and equi- 
© table, and which we obſerve: and on 
© the other part, not only are there 
© ſome of them which we do not ob- 
© ſerve, becauſe we keep cloſe to other 
© Rules of the Church, and to Tradi- 
© tion in ſuch Matters wherein the Diſ- 
© cipline cannot vary according to 
© Times and ylaces; but there are ſome 
© of them which we reject, as not pre- 
© ſerving that Purity, and there is one 
© of them which we look upon to be 
© erroneous and contrary to the Spirit 
© of the Church, which is the Extrava- 
* gant Unam Sanflam of Boniface VIII. 
© who declares himſelf ro be ſuperior 
© to Kings in Matters Temporal, and 
© claims a Right to depoſe them. Eve- 
© ry body knows the Hiſtory of what 
© paſt between the Pope and King Phi- 
ip the Fair, and that the ſaid Decre- 
© tal was a Conſequence thereof, 

Unam ſanctam Ecclefiam Catholicam, & 
ipſam Apoſtolicam urgente fide credere cogi- 
mur, E ſtenere. Noſque hanc firmiter cre- 
dimus, & fimpliciter confitemnr ; extra quam 
nec ſalus eſt, nec nk peccatorum, ſpon- 
ſo in canticis proclamante (una eſt columba 
mea, perſecta mea. Una eſt matri ſua, 
electa genitrici ſua) que unum corpus myſ- 
ticum repræſentat, cujus caput Chriſtus : 
Chriſti vero Deus. In qua unus Dominus, 
una Fides, unum Baptiſma. Una nempe 
fuit diluvii tempore Arca Noe, unam Eccle- 
fiam prafigurans, que in uno cubito conſum- 
mata, unum (Noe videlicet) gubernatorem 
habuit, & rectorem, extra quam omnia 
ſubſiſtentia ſuper terram legimus fuiſſe de- 
lata. Hanc autem veneramur & unicam 
dicente Domino in Propheta, (erue a fra- 
mea Deus animam meam, & de manu canis 


unicam meam) pro anima enim, id eſt, 


pro ſeipſo capite ſimul oravit, & corpore. 
quod corpus unicam ſcilicet Eccleſiam nomi- 
navit, propter ſponſi fidei, ſacramentorum, 
& charitatis Eccleſiæ unitatem, Hac eſt 
tunica illa Domini intonſutilis, que ſciſſa 
non fuit, ſed ſorte provenit. Igitur, Eccle- 
fre unius, & unicæ unum corpus, unum ca- 
put, non duo capita, quaſi monſtrum, Chriſ- 
tus videlicet & Chriſti Vicarius Petrus, Pe- 
trique ſucceſſor : dicente Domino ipſi Petro 
(paſce oves meas) meas, inquit, & genera- 
liter, non ſingulariter has, vel illas, per 
quod commiſiſſe ſibi intelligitur univerſas. 
Sive ergo Graci, ſive alii ſe dicant Petro, 
ejuſque ſucceſſoribus non eſſe commiſſos, fa- 


teantur neceſſe ſe de ovibus Chriſti non eſſe - 
dicente Domino in Joanne, unum ovile, & u- 
nicum efſe paſtorem. In hac ejuſque poteſtate 
duos eſſe gladios, ſpiritualem videlicet, & 
temporalem Evangelicis dictis inſtruimur. 
Nam dicentibus Apoſtolis (ecce gladii duo 
hic) in Eccleſia ſcilicet, cum Apoſtoli loque- 
rentur, non reſpondit Dominus nimis eſſe 
ſed ſatis. Certe qui in poteſtate Petri tem- 
poralem gladium eſſe negat, male verbum at- 
tendit Domini proferentis (converte gladium 
tuum in vagina.) Uterque ergo eſt in poteſtate 
Eccleſiæ, Primal ſcilicet gladius & ma- 
terialis. Sed is quidem pro Eccleſia, ille ve- 
ro ab Ecclefia exercendus. Ille ſacerdotis, 
is manu regum & militum, ſed ad nutum, & 
patientiam ſacerdotis. Oportet autem gla- 
dium eſſe ſub gladio, & temporalem auc lo- 
ritatem ſpirituali ſubjici poteſtati : nam 
cum dicat Apoſtolus; Non eſt poteſtas 
niſi a Deo, quæ autem ſunt a Deo ordi- 
nata ſunt ; mon autem ordinata eſſent, ni 

gladius eſſet ſub gladio, & tamquam * 
rior reduceretur per alium in ſuprema. Nam 
ſecundum beatum Dionyſium, lex divinita- 
tis eſt infima per media in ſuprema reduci. 
Non ergo ſecundum ordinem univerſi omnia 
aque, ac immediate, ſed infima per media, 
& inferiora per ſuperiora ad ordinem redu- 
cuntur. Spiritualem autem & dignitate, 
& nobilitate terrenam quamlibet pracellere 
poteſtatem, oportet tanto clarius nos fateri, 
quanto ſpiritualia temporalia antecellunt. 
Quod etiam ex decimarum donatione, & be- 
nedictione, & ſanctificatione ex ipſius poteſ- 
tatis acceptatione, ex ipſarum rerum guber- 
natione claris occulis intuemur. Nam. veri- 


tate teſtante, ſpiritualis poteſtas terrenam 


poteſtatem inſtituere habet, er judicare, ft 
bona non fuerit : fic de Eccleſia & Eccle- 
fraſtica poteſtate verificatur vaticinium Je- 
remiæ (Ecce conſtitui te hodie ſuper gentes, 
& regua) & catera que ſequuntur. Er- 
go ft deviat terrena poteſtas, judicabitur a 
poteſtate ſpirituali ; ſed fi deviat ſpiritualis 
minor, a ſuo ſuperiori: fi vero ſuprema, 4 
ſolo Deo, non ab homine poterit judicari ; 
teſtante Apoſtolo, Spiritualis homo judicat 
omnia, ipſe autem a nemine judicatur. 
Eft autem hac aucloritas (etfi data ſit 
homini, & exerceatur per hominem) nen 
humana, ſed potius divina, ore divino Pe- 
tro data, fibique, ſuiſque ſucceſſoribus in ip- 
ſo, quem confeſſus fuit ; Petra firmata * di- 
cente Domino ipſi Petro, Quodcumque li- 
gaveris, &c. Quicunque igitur huic po- 
teſtati a Deo fic ordinate reſiſtit, Dei ordina- 
troni refiſtit, nifi duo ( ficut Manicheus) 
fingat eſſe principia ; quod falſum & hare- 
ticum Judicamns : quia teſtante Moyſe, non 
in principiis ſed in principio cœlum Deus 
creavit, & terram. Porro ſubeſſe Romans 


011” 


| Of the Uſe, Sc. 
Pont ici omni humanæ creaturæ declaramus, 
dicimus, definimus, & pronuntiamus om- 
nino efſe de neceſſitate ſalutis. Extravag. 
Unam. ſanctam. | 


Beſides this Uſe of the temporal 
Power in maintaining the Laws of the 
Church, it extends alſo to the Uſe of 
defending it ſelf 8 the Attempts 
of the Miniſters of the Church, who 
ſhould encroach upon any of the Rights 
and Functions which the Civil Magiſ- 
trate holds of God. And as it is juſt 
that Princes ſhould maintain the Laws 
of the Church, and protect it in the 
Exerciſe of all its Rights; ſo jt is e- 

ually juſt, that they ſhould ſee. to the 

bſervance of their own Laws, and 
maintain themſelves in the exerciſe of 
the Rights which belong to them by 
virtue of the Power which they derive 
from God, It is by virtue of this 
Right, that as our Princes give order 
for reforming the Abuſes that Miniſ- 
ters of the Church, and Eccleſiaſtical 

udges may make of their Authority in 

reach of the Laws of the Church, ſo 
alſo they reform in the ſame manner 
whatever Encroachments may be made 
by the Miniſters of the Church, or by 
Eccleſiaſtical Judges, on the Laws of 
the State, or on the Rights of the Sove- 
reign. And by co1ng themſelves this 
Juſtice, they are ſo far from breaking 
1n on the Laws of the Church, that 
they obſerve on the contrary one of 
the chiefeſt and moſt capital of them, 
and which is not only a Law of the 
Church, but of God himſelf, which has 
ordained the Miniſters of the Church 
themſelves to pay Obedience to the 
temporal Powers in Matters belonging 
to their Functions. 

We muſt alſo take notice of a third 
Uſe of the temporal Power in what 
concerns the Church, and which con- 
ſiſts in the Right which Princes have 
over whatever is in the Diſcipline 
of the Church relating to temporal 
Affairs; as for example, the Poſ- 
ſeſſion of Goods given to the Church, 
all her Right to which ſhe profeſſes to 
hold of the Princes © 

Theſe are the ſeveral Uſes of the 
temporal Power in Matters relating to 
the Church, which ſhall be the ſubject 
Matter of this Title, which we ſhall 
divide into three Sections: The Firſt 
ſhall be of the Uſe of the temporal 
Power in Matters relating to the 
Church ; the Second, of the Uſe of 
the ſame Power, for reſtraining the En- 

Vor. I. 


Tit. 19. Sec. i. 
croachments of the Miniſters of the 
Church on the Rights of Princes, and of 
Appeals on account of ſuch Encroach- 
ments ; and the Third, of the Uſe of the 
ſame Power in Matters which are tem- 
poral, in the Eccleſiaſtical Policy. | 
It is neceſſary to obſerve touching 
all the Matters that are to be treated 
of in this Title, that we do not intend 
to enlarge on the Detaibof any one of 
them; for it not being the Deſign of 


this Bookto treat of Matters relating to 


the Church, we have inſerted here this 
laſt Title, only to give general Ideas 
of ſome Matters which relate to the 
Policy of the Church, and where the 
Spiritual Authority ſtands in need of 
Aſſiſtance from the temporal Power 
of Princes. But it was not our buſineſs 
to explain the Detail of the Rules con- 
cerning theſe Matters: for what is ſpi- 
ritual in the ſaid Rules does not come 
within the Deſign of this Book; and 
what they contain relating to tem- 
poral Affairs, conſiſts in arbitrary Rules 
which the Ordinances, the Agreements 
and other Laws of the Church, and 
Uſage have eſtabliſhed ; and which for 
this reaſon do not come within the De- 
ſign of this Book, but are to be met 
with in their proper Places, and in the 
Collections which have been made of 
them; and thoſe among others which 
have been made by jc Authors 
king Matters which relate to the 
Liberties of the Gallican Church, Ap- 
peals from Abuſes, and the Right of 
the Regale p. 

0 Quo jure defendis villas Eccleſiæ, divino an 
humano ? Divinum jus in ſcripturis habemus ; hu- 
manum jus in legibus Regum. Inde quiſque poſſi- 
det, quod poſſidet? Nonne jure humano ? Df. 8. 
Can. 1. 

jura autem humana jura imperatorum ſunt, 
Quare ? Quia ipſa jura humana per Imperatores & 
Reges ſæculi Deus diſtribuit generi humano. 1614, 

p See the laſt Article of Sect. 2. 
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Of 4 h e V/e of the Temporal Power in 
Matters relating to the Charch, 
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quire the Uſe of two ſorts of Powers, 
2. Uſe of the ſpiritual Powers. 
3. Uſe of the temporal Powers. 
4. Penalties againſt Hereticks. 
5. Penalties againſt thoſe who trauſgreſs the 
Laws of the Church. 
ELL x” 6. Pu. 


. 
« 2 +. 5 
— - — n — 


540 


6. Puniſhment of Crimes which are inju- 
ious to the Majeſty of God in a more 
eſpecial manner. f 

7. Laws of temporal Princes to enforce the 
Obſervance of the Laws of the Church. 

8. The Uſeof the temporal Power for executing 
the Sentences of Ecclefiaſtical Judges. 

9. The Right of the Regale. 


J. 


5 4 HE Daties which Religion en- 
forts of joins are of two ſorts: One is, 
Duties of thoſe which relate to the inward 


which re. Diſpoſitions of the Mind and of the 
org , Heart of every Perſon, and which de- 
fort; mand in the Mind the Knowledge and 
Belief of the Myſteries and Truths it 
teaches us, and in the Heart a Reſpect 
and Love of the ſaid Myſteries and 
Truths. The other is, a ſincere and 
faithful Obſervance of all its Laws, 
whether they be limited to what paſles 
inwardly in the Mind and in the Heart, 
or whether they enjoin any Duties to 
be performed outwardly, and which 
have à relation to other Perſons, or 
even to the Publick. It is of this ſe- 
| cond ſort of Duties that thoſe are 
1 which demand on ſome occaſions the 
| Uſe of the temporal Power: which 
. diſtinguiſhes them from the other Pu- 
= ties, in which the temporal Power can 
* be of no uſe, and which muſt be main- 
. tained and enforced by the ſpiritual 
il Powers alone a. 
'Y a See the Articles which follow. 
# IT. 
2. Uſof As to what paſles inwardly in the 
1 the i- Mind and Heart of Man, the Church 
f % hath its own proper Ways for bringing 
Fowers. . 
back to their Duty thoſe who go aſtray 
from it; but without any occaſion for 
the Aſſiſtance of the temporal Power, 
and it employs in this Particular on- 
ly its own Power. This Power which 
is peculiar to the Church, conſiſts in 
the Power of binding and locſing, by 
the Miniſtry which is called the Power 
of the Keys, which were put into the 
hands of St. Peter, the Head of the 


Powers 
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is by them communicated to thoſe who 
have a Share in the ſaid Miniſtry and 
Power, which they exerciſe in the 
Adminiſtration of the Sacraments, and 
by the Ways which bind and which 
looſe, and who by this double Func- 
tion open or ſhut the Gates of Heaven; 
and in this the temporal Power has no 
manner of right, nor any ſhare . 

b And the Lord ſpake unto Moſes, ſaying, Bring 


the Tribe of Levi near, and preſent them before 
Aaron the Prieſt, that they may miniſter unto him. 


Church, and his Succeflors, and which 
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And they ſhall keep his Charge, and the Charge of 
the whole Congregation before the Tabernacle of the 
Congregation, to do the Service of the Taberna- 
cle, Numb. 3. 5,6, 7. by | 

And thou ſhalt appoint Aaron and his Sons, and 
they ſhall wait on their Prieſts Office : And the 
Stranger that cometh nigh, ſhall be put to Death, 
BU $3. 199 .. t.oninriodfnion « | 

And I ſay alſo unto thes, that thou art Peter, 
and upon this Rock 1 will build my Church, and 
the Gates of Hell ſhall not prevail againſt it. And 
1 will give unto thee the Keys of the Kingdom of 
Heaven; and whatſcever thou ſhalt bing on Earth, 
ſhall be bound in Heaven; and whatſoever thou 
ſhalt looſe on Earth, ſhall be looſed in Heaven. Mat. 
16. 18, 19. Mat. 18. 18, See Jolm 20. 22. 
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As to the external Actions of Man, 3. U, 67 
which may have ſome relation to the e tene 
publick Order of the Society, every e 
thing that violates or tranſgreſſes an 
Duty of Religion, and tends likewif: 
to diſturb the publick Order of the So- 
ciety, 1s reſtrained by the Authority of 
the temporal Power, which inflis the 
Puniſhments that the Nature of the Fact 
may deſerve, according to the Circum- 
ſtances. Thus, as to what concerns 
the firſt Duties of Religion; ſeeing the 
Rules of a ſincere and true Belief of 
the Myſteries and Articles of Faith, 
imply the Duty of making a publick 
Profeſſion of that Faith, and of teach- 
ing and publiſhing nothing that is con- 
trary to it; it belongs to the Power of 
Princes, and it is their Duty to reſtrain 
and puniſh thoſe who tranſgreſs the ſaid 
Rules, and who teach or propagate falſe 
and erroneous Doctrines contrary to the 
eſtabliſhed Faith of the Church : and 
Princes acquit themſelves of this Duty, 
not by judging of the Doctrine, which 
belongs only to the Church herſelf, and 
to her Miniſters, but by cauſing falſe 
and erroneous Doctrines to be examined 
by the Miniſters of the Church, and by 
inflicting on thoſe who. after having 
maintained and defended the ſaid Er- 
rors, refuſe to retract them, the Pu- 
niſhments which they may deſerve on 
account of their Rebellion to the 
Church, and of the Trouble which 
they cauſe in the publick Order of the 
Society, .where Diviſions about Mat- 
ters of Faith may be attended with 
Seditions, or other. great Inconvenien- 
ces. It is to fulfil this Duty of Princes, 
that the Kings of France, after the Ex- 
ample of the firſt Chriſtian Emperors, 
have cauſed to be tranſcribed in their 
Ordinances, the Articles of Faith 
drawn out of the Councils, and have 
enjoined the Obſervance of them, for- 
bidding the preaching of any thing that 
may be directly or indirectly contrary 

to 
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Of the Uſe, Ec. 
to them, and puniſhing Hereticks, and 
thoſe who preach or. teach falſe and er- 
roneous Doctrines contrary to the Faith, 
even with corporal Puniſhments c. 


c Nemo clericus, vel militaris, vel alterius cu- 
juſlibet conditionis, de fide chriſtiana, publice turbis 
coadunatis & audientibus, tractare conetur in poſte- 


rum ex hoc tumultus & perfidiæ occaſionem re- 


uirens. Nam & injuriam facit judicio reverendiſ- 
favs Synodi, {i quis ſemel judicata ac recte diſpo- 
ſita revolvere & publice diſputare contenderit: 
cum ea quæ nunc de chriſtiana fide a ſacerdotibus, 
ui Chalcedone conyenerunt, per noſtra præcepta 
atuta ſunt, juxta Apoſtolicas expoſitiones & inſti- 
tuta ſanctorum patrum trecentorum decem & octo 
in Nicæa, & centum quinquaginta in hac regia ur- 
be definita eſſe noſcantur. Nam in contemptores 
hujus legis pœena non deerit ; quia non ſolum con- 
tra fidem vere expoſitam veniunt, ſed etiam Judzis 
& Paganis ex hujuſmodi certamine profanant vene- 
randa myſteria. Igitur fi clericus erit, qui publice 
tractare de religione auſus ſuerit a conſortio cleri- 
corum removebitur, {i vero militia præditus fit, cin- 
ulo ſpoliabitur. Cateri autem hujus criminis rei, 
i quidem liberi ſint, de hac ſactatiſſima urbe expel- 
lentur, pro vigore judiciar io etiam competentibus 
ſuppliciis ſubjugandi: ft vero ſervi, ſeveriſſimis ani- 
madyerſionibus plectentur. J. 4. c. de ſum. Irin. 

Cum recta atque irreprebenſibilis fides quam præ- 
dicat ſancta dei catholica & apoſtolica eccleſia, 
nullo modo innovationem recipiat: nos frequentes 
ſanctorum Apoſtolorum, & eorum qui poſt eos in 
ſanctis Dei eccleſiiis conyerſati ſunt dogmata, juſtum 
fore exiſtimavimus, cunctis manifeſtum facere qua- 
liter de fide quæ in nobis eſt, ſentiamus inſiſtentes 
& adhærentes traditioni & confeſſioni ſanctæ dei 
eccleſiæ catholicæ, &c. l. 5. in princ. cod. 

Si enim aliqui poſt hanc noſtram præmonitionem 
certo & liquido id cognoſcentibus & competentibus 
tocorum epiſcopis deo amantiſſimis; inventi fue- 
rint poſthac in contraria his opinione eſſe: hi nul- 
lius indulgentiæ expectent veniam. Jubemus enim 
tales, tanquam confeſſos hæreticos, competenti ani- 
madverſioni ſubjugari. d. J. S. ult. 

See the Ordinances of Francis I. in July 1543. 
of Henry II. the 17th and 23d of June, 1551. 

See the following Article, and the Texts there 


quoted. | 
IV. 


4. Penal- It is by the ſame Policy which ought 
ie; againſt to maintain Religion, that Catholick 
Herericks. Princes prohibit within their Dominions 


Diviſions ' touching Matters of Reli- 


gion, Schiſms, and the Exerciſe of any 
other Religion except the Catholick a- 
lone, and exclude all Hereticks from it, 
by inflicting Penalties againſt them as 
there is occaſion d. 


4 Cunctos populos quos clementiæ noſtræ regit 
imperium, in tali volumus religione verſari quam 
diyum Petrum Apoſtolum tradidiſſe Romanis reli- 
gio uſque adhuc ab ipſo inſinuata declarat. J. 1. C. 
de ſumm. Trin. 1 + 

Hanc legem ſequentes chriſtianorum catholico- 
rum nomen jubemus amplecti ; reliquos vero de- 
mentes, veſanoſque judicantes, heretici dogmatis 
infamiam ſuſtinere, divina primum vindicta, poſt 
etiam motus animi noſtri quem ex cæleſti arbitrio 
ſumpſerimus ultione plectendos. d. I. 1. S. 1. 

Nullus bæreticis miniſteriorum locus, nulla ad ex- 
ercendam animi obſtinatioris dementiam pateat oc- 


caſio. Sciant omnes, etiam ſi quid ſpeciali quolibet 


Tit. 1 9. ; Se. 1. ' 


reſcripto per fraudem elicito ab hujuſmodi homi- 
num genere impetratum fit, non valere. Arceantur 
cunctorum hæreticorum ab illicitis congregationibus 
turbæ: unius & ſummi Dei nomen ubique celebre- 
tur. Nicænæ fidei dudum a majoribus traditæ, & 
divinæ religionis teſtimonio atque aſſertione firmatæ 
obſervantia ſemper manſura teneaz, J. 2. eod. 


Qui vero non ii{dem inſerviunt, deſinant affec- 
tatis dolis alienum veræ Religionis nomen aſſumere, 


& ſuis apertis eriminibus denotentur, atque ab om- 
ni ſubmoti Eccleſiarum limine penitus arceantur: 
cum omnes hæreticos illicitas agere inter oppida con- 
gregationes vetemus. At ſi quid eruptio factioſa 
tentaverit, ab ipſis etiam urbium mcenibus exter- 
minato furore propelli jubemus, ut cunctis ortho- 
doxis epiſcopis qui Nicænam fidem tenent catholice 
eccleſiæ toto orbe reddantur. d. J. f. 2. 1 

Primum eſſe & maximum bonum omnibus homi- 
nibus credidimus, veræ & immaculatæ Chriſtianoruni 
fidei reftam confeſſionem: ut per omnia bæc ro- 
boretur, & omnis orbis terrarum ſanctiſſimi ſacerdo- 
tes ad concordiam copulentur, & conſone imma- 
culatam Chriſtianorum confeſſionem prædicent, & 
omnem occaſionem quæ ab hæreticis invenitur au- 
ferant, quod oſtenditur ex diverſis conſcriptis a no- 
bis libris & edictis. Sed quoniam hæretiei neque 
Dei cogitant timorem, neque interminatas talibus 
pœ nas ex legum ſeveritate conſiderantes, diaboli 
opus implent, & quoſdam ſimplicium ſeducentes 
ſanctæ fidei catholicæ & apoſtolicæ eccleſiæ, adulteras 
collectas, & adultera baptiſmata latenter faciunt ; 
pietatis exiſtimavimus, per præſens noſtrum edic- 
tum monere eos qui tales ſunt, quatenus & ipſi re- 
cedant ab haretica veſania, & nec aliorum animas 
per ſimplicitatem perdant, ſed magis concurrant ad 
ſanctam dei eccleſiam: in qua rea prædicantur 
dogmata, & omnes hæreſes cum principibus ſuis ana- 
thematizantur, Noſſe enim volumus omnes quia fi 
de c#tero aliqui inveniantur aut contrarias collectas 
facientes, aut apud ſemetipſos collectionem: nequa- 
quam omnino eos ferimus; ſed domos quidem ubi 
aliquid delinquitur ſanctæ aſſignamus eccleſiæ ; his 
autem qui colligunt, aut apud ſe colliguntur, ex 
conſtitutionibus pœnas inferri omnibus modis ju- 
bemus. Nov. 132. 


Hzc igitur ſunt in quibus per divinum noſtrum , 


edictum hæreticos coarguimus, cui divino edicto, 
vel omnes reperti hic veriſſimi epiſcopi & reveren- 
diſlimi archimandritæ cum tua ſanctitate ſubſcripſe- 
runt, &c. J. 7. S. 3. c. de ſumm. Trin. 

According to the Ordinances of France a Pro- 
© ſecution is carried on againſt Hereticks, and upon 
Conviction they are condemned to undergo the 
© Puniſhments of ſeditious Perſons, Schiſmaticks and 
© Diſturbers of the publick Peace and Tranquillity, 

See the Ordinance of the 27th of June 1551, 
Art. 1. and of the 29th of January 1534, and of 
July 1543. and others. 8 

[ By the antient Law of Fngland he that was 
© duly convict of Hereſy, and refuſed to abjure the 
© ſame, was to be burnt to Death. Coke 3. In/t. 
cap. 5. But by Stat. 29. Car. 2. Cap. 9. the 
Writ de haretico comburen do was taken away, and 
all Puniſhment by Death, in purſuance of any Ec- 
cleſiaſtical Cenſures, utterly aboliſhed 5 in which 
Statute there is a ſaving of the Juriſdition of the 
Eccleſiaſtical Courts, that in Caſes of Acheiſm, Blaſ- 
phemy, Hereſy or Schiſm, and other damnable 
Doctrines and Opinions, they may proceed to pu- 
niſh the ſame according to his Majeſties Eccleflaſ- 
tical Laws, by Excommunication, Deprivation, Do- 
gradation, and other Eccleſiaſtical Cenſures. 
© The Law in England has likewiſe received an 
Alteration of late Years in relation to the Penal- 
ties which thoſe who ſeparated themſelves from 
the Communion of the Church of England were 


© formerly 
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© formerly liable to; all Proteſtant Diſſenters bein 


at preſent exempt from the ſaid Penalties, an 


5 0 Penal- 


© being allowed the free Exerciſe of their Worſhip 

c in their publick Meetings, under certain Reſtric- 

« tions and Limitations, Stat. 1. Gal. & Mar. 
: Seſſ. I. cap. 18. 

„* 

As to what concerus the Manners of 


ve: gta the People, and the Diſcipline of the 


thoſe who 
tranſgreſ's 
the Laws 
of the. 
Chur h. 


Church, the Civil Magiſtrate has Power, 
and it is likewiſe his Duty to employ 
his Authority for enforcing the Obſer- 
vance of the Laws of the Church, in 
ſo far as they contain Rules about Man- 
ners which may regard the publick Or- 
der. Thus, by their Laws they ex- 
hort their Subjects to attend diligently 
on the divine Service, particularly on 
Holy-Days. Thus they prohibit the 
Profanation of Places conſecrated to 
God's Worſhip, and every thing that is 
contrary to the Celebration of the great 
Feſtivals of the Church; ſuch as the 
holding of Fairs and Markets, the 
working upon thoſe Holy-Days, and 
every thing that might diſturb the ſo- 
lemn Obſervance of them. Thus they 
prohibit the Sale of Meat during the 
time of Lent, except it be for the Sick 
in Hoſpitals, and for other ſick Per- 
ſons, in caſes of Neceſſity; and they 
puniſh by Fines and other Penalties, ac- 
cording to the Quality of the Facts, 
the Perſons who tranſgreſs the ſaid 
Order e. 


e See the Ordinances of Orleans, Art. 23: of 


Blois, Art. 38. and the other Ordinances touching 
theſe Matters, 
VI, 


6. Puniſh. The Temporal Government which 


ment of 
Crimes 


which are 


injurious 
to the Ma 
ſeſty of 
God in 4 
more eſpe- 
cial man- 
ner. 


reſtrains and puniſhes every thing that 
may diſturb the publick Worſhip of 
God, or the Solemnization of the great 
. Feſtivals of the Church, and other the 
like Diſobediences to the Laws of the 
Church, reſtrains and puniſhes with 
much more Reaſon, and by more ſe- 
vere Penalties, Crimes which wound 
Religion in a more ſenſible manner, 
ſuch as the Crimes of High Treaſon a- 
gainſt the Divine Majeſty, Sacrilege, 
Blaſphemy, Impiety, Simony, Sorcery, 
Witchcraft, Fortune-telling, and other 
Crimes againſt Religion . | 
Si quis in hoc genus ſacrilegii proruperi I 

has catholicas [rar facerdotibus & miniftris 
vel ipſi eultui, locoque aliquid importet injuriæ, 
quod geritur, a Provinciæ rectoribus animadverta- 
tur: atque ita 3 moderator, ſacerdotum & 
catholicæ eceleſiæ miniftrorum, loci quoque ipſius, 
& divini cultus injuriam capitali in convictos ſeu 
confeſſos reos ſententia noverit vindicandum, nec 
expectet, ut Epiſcopus injuriæ propriæ ultionem de- 
poſcat, cui ſanctitas ignoſcendi dam dereliquit. 


. 


the PU BLICK LAW, &c. Boo kl. 


Sitque cunctis laudabile, factas atroces ſacerdotibus, 
aut miniſtris injurias, veluti crimen publicum perſe - 
qui, ac de talibus reis ultionem mereri: quod fi 
multitudo violenta, a civilis apparitoris executiont 
& adminiculo ordinum (vel ordinatorum) poſſeſſo- 
rumve non poterit flagitari, quod ſe armis aut loco- 
rum difficultate tueatur: præſides provinciarum etiam 
militari auxilio, per publicas literas appetito, com- 
petentem vindictam tali exceſſuĩ imponere non mo- 
rentur, J. 10. C. de Epiſc. e Cler. 

Si quis cum facra miniſteria celebrantur, in ſanc- 
tam eccleſiam ingrediens, epiſcopo, aut clericis, aut 
miniſtris aliis eccleſiæ injuriam a inſerat; ju- 
bemus hunc yerbera ſuſtinere & in exilium mitti. Si 
vero hec ſacra miniſteria conturbaverit, aut celebra- 
re prohibuerit, capitaliter puniatur. Nov. 123- 


cap. 31. 
VII. 


It is by virtue of this Right and Du- 7. Lau, 
ty of/Princes to maintain and protect 9 7» 


the Diſcipline of the Church, that the 
firſt Chriſtian Emperors, and after their 


example, our Kings, have made divers varce ef 
Regulations concerning the Election and / Law: 
Duties of Biſhops and other Miniſters of - Ana 


the Church, enjoining them Reſidence 
and Application to their Functions, as for 
example, the Viſitations to be made by 
Biſhops of their Dioceſes, commandin 
them to abſtain from profane Shews — 
Spectacles, from Games of Hazard, and 
other things misbecoming their Cha- 
racter. It is by virtue of this Right 
that the Kings of Fance have made ma- 
ny Ordinances touching the Collation 
of Benefices, touching Elections with 
reſpect to thoſe Benefices which are 
elective, the appropriating of the Bene- 
fices to Graduates, and the manner in 
which the Univerſities ought to confer 
Degrees, the Age that is required for 
making Proteſſion of a Religious Or- 
der, the Duties of the Heads of Or- 
ders, and other Superiors, to ſee that 
the Rules of the Order be duly ob- 
ſerved; the erecting of Seminaries in 
the reſpective Dioceſes, the holding of 
Provincial Councils, and other Matters 
of the like nature, which relate to the 
Obſervance of the Eccleſiaſtical Diſ- 
cipline: and in all the ſaid Laws and 
Regulations they have only joined the 
temporal Authority to that of the 
Church, to enforce the Obſervance of 
the Rules thereof, and to give Direc- 
tions conformable to the ſacred Decrees 
and Councils, as it is expreſly mention- 
ed in the ſaid Ordinances g. | 

g Sancimus igitur ſacras per omnia ſequentes re- 
gulas, dum * ſequenti omni tempore ad 
ordinationem Epiſcopatus adducitur, conſiderari prius 
ejus vitam ſecundum ſanct um apoſtolum, ſi honeſ- 
ta & inculpabilis & undique irreprehenſibilis ſit, & 
in bonis teſtimonium habeat, & ſacerdotem de- 
cens I neque enim idiota, ex iis qui vocantur 


laiei exiſtens, ita mox ad Epiſcopatum aſcendat: 
nec 


$1 
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Tem 
Pow 
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Of the Uſe, c. 


nec imaginariam ſuſcipiat ordinationem tamquam 
modo quidem idiota, mox autem clericus, deinde 
parvum aliquod tempus præteriens Epiſcopus appa- 
reat, &c. Nov. 6. C. Is 

Hæc autem de amabilibus Epiſcopis ſecundùm di- 
vinas conſtituentes regulas, & Religioſos clericos cum 
multa fieri inquiſitione ſecundum divinas regulas, & 
boni teſtimonii viros ordinari ſancimus, litteras om- 
nind ſcientes & eruditos conſtitutos. Litteras 
enim ignorantes, omnino nolumus, neque u- 
num ooo ſuſcipere clericorum videlicet, preſ- 
byterorum, & diaconorum, tam facras orationes 
docentium quam Eeccleſiarum & Canonum legentium 
libros ordinationem ſine querela, & inculpabilem 
& ſine aliqua contradictione & datione pecuniarum 
aut rerum ſuſcipientes. Neque autem eos volumus 
omnino officiales aut curiales conſtitutos ſuſcipere 
ordinationem niſi ſecundum leges quas ſuper his po- 
ſuimus pridem quas & hic nunc confirmamus ; ipſos 
autem ordinatos ſacra præcepta in conſpectu totius 
populi ſuſcipere, propter has ipſas cauſas propter quas 
hoc ipſum agi etiam ſuper Deo amabilibus epiſcopis 
ſancivimus. Nov. 6. C. 4. 

Caſſa & irrita eſſe denuntiari per totam Italiam 
præcipimus omnia ſtatuta & conſuetudines contra 
libertatem Eccleſiæ ejuſque perſonas inductas adver- 
ſus Canonicas & imperiales ſanctiones, & ea de 
capitularibus penitus aboleri mandat nova conſti- 
tutio: & de cætero ſimilia attentata ipſo jure nulla 
eſſe decernit. Si quid contra fiat, pœnæ qua ſta- 
tutæ ſunt, imminebunt, Sed fi per annum hujus 
novellæ conſtitutionis aliqui inventi ſuerint contemp- 
tores, bona eorum per totum noſtrum imperium 
impune ab omnibus occupentur. J. 12. Cod. de ſa- 
croſ. Eccl. 

See the ſeveral Ordinances concerning theſe mat - 
ters. 

V. tot. Tit. C. de Epiſe. & Cler. & de Epiſcop, 
Aud. 
© There is an infinite number of Conſtitutions 
of the firſt Chriſtian Emperors, and of Ordinances 
of the Kings of France concerning all the mat- 
ters mentioned in this Article, and many others 
relating to the Church, the detail of all which it 
would be ſuperfluous to ſet down here. We have 
not diſtinguiſhed in the Article what is enjoined 
by the Conſtitutions of the Emperors, from that 
which is enjoined by the Ordinances of France; 
but thoſe who are deſirous to know all the par- 
ticulars more diſtinctly, may read the firſt Titles 
of the Code, and the Ordinances relating to theſe 


matters, 
VIII. 


6. © 4&4 V0 6 


9. The i The ſame Duty of Princes, which 
4% obliges them to maintain by their Laws 
emporal 


Power for thoſe of the Church, obliges them alſo 
exccuting to employ their Authority, not only to 
the Senten- enforce the obſervance of the Laws of 
eber the Church, but likewiſe to give all the 
7azes, Aſſiſtance and protection to its Miniſters 

in the diſcharge of their Functions that 


they may ſtand in need of from the Tem- 


poral Power. Thus when the Sentences 
of Eccleſiaſtical Judges cannot be exe- 
cuted but by the Temporal Power, it is 
uſual to have recourſe to it, which is 
called imploring the Secular Arm: and 
in theſe Caſes the King's Judges are ob- 
liged by the Ordinances in France to 
give a helping hand for the execution of 
thoſe Sentences, without enquiring into 


Tit. 19. Sect. 2. 
_——_— or Equity of the Judgment 
or Decree: but it there was in the 
Sentence any one of the Abuſes, which 
ſhall be mentioned in the following Sec- 
tion, the Parties, who think they have 
Cauſe of Complaint, may appeal from 
the Sentence as an Abuſe, as ſhall be 
{aid in the following Section h. 

h See the Ordinance called the Edi& of Melun in 


1580. Art, 24. 
See that of Orleans, Art. 55. of Blois, Art, 100. 


IX. 
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Beſides theſe Rights of the Tempo- 9. The 
ral Power in what relates to the Church, Righr of 
the Kings of Fraxce have a Right, which / Regale. 


is called the Regale, which gives unt6 
the King the Revenues of a Biſhoprick 
which falls void, and the Collation of 
Benefices to which the Biſhop had the 
Right to collate . 


i See the Ordinances of France touching this mat- 
tore and the laſt Remark on the Preamble of this 
Title, 

L As to the Right which the Kings of England 
© have on the Reyenues of Eccleſiaſtical Dignities 
© and Benefices, ſee Stat. 26. H. 8. cap. 3. by 
which the firſt Fruits and annual Tenths of all 
Spiritual Dignities, Benefices, Offices or Promo- 
tions were granted unto the ſaid King, his Heirs 
© and Succeſſors. But her late Majeſty Queen 
© Anne, conſidering the ſlender Proviſion that is 
© made for many of the inferiour Clergy, did out of 
© her ſingular Zeal for the ſupport of the Clergy of 
the Church of England as by Law eſtabliſhed, by 
* and with the Conſent of Parliament, appropriate 
© all the ſaid firſt Fruits and Annual Tenths for the 
© better maintenance of the inferiour Clergy, Stat. 
2 & 3. Anna cap. 11, ] 


— — 


SECT 
Of the Uſe of the Temporal Power, 


for reſtraining the Encroachments 
of the Miniſters of the Church on 
the Rights of the Prince, and of 
Appeals on account of ſuch En- 


croachments. 


The CONTENTS: 


1. Diſtinction of the Spiritual and Tempo- 
ral Powers. 

2. The Encroachments of one Power upon 
the other, deſtroy the Order of Things 
which God has eſtabliſhed in the World. 

3. The Right of Princes to maintain their 
Authority. 

4. Uſe of Appeals from Abuſes. 

5. Who may appeal from the ſaid Abuſes. 

6. Caſes where an Appeal from Abuſes may 
lie, 


7. Other 
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over thoſe who fill the chief Poſts in eit Au. 
the Church, and in the State, and that . 
no Perſon has a Right to revenge the 
J. Enc roachments which the Miniſters of 
iftin- OCE EIN G it is immediately from * DTT HAY Log ha; gre 475 2 
of the God, that Temporal Princes derive A — hot ned 100 h 
rual their Power they have the Uſe of it thoſe whom God has veſted with the 
em independently of the Spiritual Power Temporal Power to maintain their Au- 
. ͤ ͤPcꝛ¾ g yy, 89A HeNgns WIRpenes 
of the Church, Succeſlors of Jeſus Chriſt, and the exerciſe of * tien is i 5 
hold likewiſe immediately of God. 33 Function. Which ey un 
om I ts Been, which ies e, eee 
5 YN : . al - 
them to their common Origin, that e 55 
is to God, whoſe Worſhip they are 
bound both of them to maintain each 
jn its proper way; are diſtin& and in- 


7. Other Caſes of Abuſes. 
8. Liberties of the Gallican Church. 


According to theſe Principles, if 4. 9½ „ 
thoſe who have in their hands the ex- cal, 
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dependent one of another in the Func- erciſe of the Spiritual Power ſhould or-“ 4% 
| tions that are peculiar to every one. dain or attempt any thing contrary to ; 
i Thus the Miniſters of the Church have the Right of the Prince in Temporal 
| on their part a Right to exerciſe their Affairs, or which might tend to diſturb 
[5 Fun&ions, without any diſturbance from the publick Order and Tranquillity 
g thoſe who have the Temporal Govern- which the Prince is bound to maintain ; 

i ment in their hands, who ought on the he might in ſuch cafes imploy his Au- 

1 contrary to afford them all the aſſiſtance thority to reſtrain attempts of this kind. 

Fl and protection that may be neceſſary And ſeeing theſe forts of Encroach- 

i from the Secular Power. Thus thoſe ments are not made by forcible means, 

#4 who are veſted with the Supreme Power to that it ſhould be neceſſary to oppoſe 

Þ in Civil Matters, have on their part a Force to Force, as is uſual in Quarrels 

[ Right to exerciſe the Functions of the that happen between Princes ; but that 

5 Civil Government, in which the Mi- they are made by Conſtitutions, Re- 

1 niſters of the Church have no right to ſeripts, Sentences, or other Acts, which 

75 oppoſe them, but ought on the contrary have the form of Juſtice ; the way of 

Hi to exhort People to pay Obedience, and ” edreſſing ſuch Abuſes, is likewiſe the 

1 the other Duties they owe to the Princes WA of Juſtice; and this is what is 

whom God has eſtabliſhed over Tem- done in F-ance by the means of Appeals 

i poral Affairs a. from Abuſes, which are determined by 

„ a See the 6th Article of the iſt Section of the the Farliaments, the Kings of France 

q 1ſt Title, and the 1ſt Article of the 2d Section of having lodged with them the Cogni- 

Þ the ſame Title. zance of ſuch Appeals 4. | 

$ | II, | : 3 This is a Conſequence of the preceding Ar- 1 © 
$ . ticles, - Ut 
| ry 2 35 n Aha oF Rule explaine 1 See the laſt Remark of the Preamble of this Ti- Caſes 
oe of preceding . rticle, that as the te. | Abuſe 
ö eee Me ncroachments of ] emporal Princes on [© In England, many Acts of Parliament have 

| «pon the che Functions of the Spiritual Powers, RS His ieee 

> . : Ls 8 

| — _ wee, Om 22 ere 1 f made by the Popes 01 the Sovereignty 27 bur 

| Order of which God has nab g I Kings. See the Statute of Proviſors 25 Edw, III. 

| t ae Seſtabliſhed in the World; the Statute of Præmunire 16 R. II. cap. 35. And 

[| +; ſo the Encroachments of the Miniſters | in „ Lear ee an Act mw 

Y . „ I | . made to reſtore to the Crown the antient Turil- 

N 7 Conlon honor theta wn 

„ as $5 S, Pts, and aboliſh all Foreign Powers repugnant to the 

1 i" Which being in the ſame manner a ſub- fame. ] 

J ver ſion of the Ordereſtabliſhed by God, V. 

1 are likewiſe contrary to Religion b. If thoſe forts of Encroachments or 5- #% 

| | ; F 5 is a Conſequence of the Truth explain- Injuſtices which give occaſion for theſe ne Pr 

ff the foregoing Article, Appeals from Abuſes do likewiſe affect 5%, laid 

„ III. ma Intereſt of 7g nog Lege the 4. 

$ Ns arties aggrieved have a Right to ap- 

a 3 32 e 7 ther Truths, peal from them - and if eicher the King OO 
h Princes 7, Earth u CRETE 1 viible Fower on or the Publick have an Intereſt to ſee er of the 
| maintain a common Superiority the ſaid Abuſes redreſſed, the Appeal Gillican 
5 arch, 


6. Caſes 
where an 
Appeal 
from Abu- 


ſes may 
lie, 


7. Other 
Caſes of 
Abuſes, 


9. Liber. 
"es of the 
Gallica n 
Church. 


One Uſe, Sc. 


would be interpoſed by the King's Sol- 
licitors General in the Parliaments of 
France, or by their Subſtitutes in the in- 
ferior Courts, in order to have the 
ſame decided by the Parliament which 
has the cognizance of it: for it is the 
Function of thoſe Officers to act as 
Parties in any thing where the publick 
Intereſt is concerned, as ſhall be ſhewn 
in its proper place in the ſecond Book e. 

e This is the Uſage in France, which is a Con- 
ſequence of the Rules explain'd in the foregoing 
Articles, 

VI. 


Appeals from Abuſes lie in all Caſes 
where the Right and Intereſt of the 
Publick are encroached on, whether it 
be that the Temporal Power is thereby 
directly invaded, as if it were an En- 
croachment on ſome Right of the Prince, 
or that the buſineſs were only to pro- 
tect and maintain the publick Order 
of the Eccleſiaſtical Diſcipline, which 
had been violated by ſome attempt of 
the Miniſters of the Church ; as if an 
Election to ſome Eccleſiaſtical Dignity, 
a Collation to a Benefice, or to ſome 
Office in the ſpiritual Miniſtry, ſhould 
appear to be made contrary to the Diſ- 
cipline and Practice of the Church, and 
contrary to publick Agreements ; for in 
all theſe Caſes, it is for the common In- 
tereſt of the Church and of the State, 
to reſtrain Attempts -of this nature, 
and to have the Diſcipline of the 
Church kept up in its Purity . 

f All theſe Caſes are comprehended in the Rule 


concerning the Right of Temporal Princes to main- 
tain their own Authority and that of the Church. 


VII. | 


We muſt reckon in the number of the 
Cafes wherein Appeals from Abuſes are 
to take place, the Encroachments of Ec- 
cleſiaſtical Judges on the Temporal Ju- 
riſdiction, when they decree beyond 
what they have Power to do, and when 
they take cognizance of what belongs 
wholly to the Temporal Juriſdiction, 
or when even in matters belonging to 
the Spiritual Juriſdiction they do not 
obſerve the Proceedings regulated by 
the Ordinances of the Kingdom; for 
in theſe Caſes they encroach on the 
Temporal Power, and fall into the 
Abuſe which the Temporal Power has 
a right to reform and to redreſs g. 

g This Rule follows from the ſame Principles. 


VIII. 

It is by the means of theſe Appeals 
from Abuſes, that Princes maintain the 
Rights of their own Temporal Autho- 

Vor. II. 


Tit. r 9. Sect. 3. 


rity, and preſerve the Diſcipline of the 
Church in its primitive Purity; and it 
is the defence of that Purity which is 
called in France the Liberties of the 
Gallican Church ; which conſiſt, not in 
the Privileges of the ſaid Church, but 
in the common Right of the Univerſal 
Church, as the ſame has been explained 
in the Preamble of this Title h. 


See what has been ſaid touching this matter in 
the Preamble, and the laſt Remark there made up- 
on it. 


* oy * 
* _—_— 


SE CI, III. 


Of the Uſe of the Temporal Power in 
Matters which are Temporal in the 
Eccl efiaſtical Policy. 


The CONTENTS. 


I. Two ſorts of Powers one for Spiritual 
Afﬀairs, the other for Temporal. 

2. Every State has a dependence on the two 
Powers. 

3+ The Right of Princes over the Tempo- 
ralities of the Church. 

4. Firſt Fruits and other Taxes paid by the 
Clergy. 

5. No Eccleſiaſtical Communities can be 
eſtabliſhed without the Prince's leave. 

6. Aliens cannot poſſeſs Benefices in the 
Kingdom without the King's leave. 

7. The King's Right to judge of the Poſſeſ- 
fron of Benefices. 

8. Policy about Marriages. 

9. Officers of the Crown cannot be excommu- 

nicated for the diſcharge of their Offices. 

10. The Clergy cannot direct Moneys to be 
levied on the Temporalitics of Benefices 
without the King's leave. 

11. Other matters of the ſame Character 
with theſe mentioned in this Title. 


A J. 


eſtabliſned for regulating their Order; 


they hold their Authority immediately 
of God, they are independent one of 
the other; but in ſuch a manner, 
that altho thoſe who have the Admini- 
ſtration of one of theſe two Powers, 
may exerciſe it independently of thoſe 
who have the Adminiſtration of the o- 
ther, yet they ought however to be re- 
ciprocally ſubje& to the Miniſtry one of 

2 Z | another 


[541] 


LL Kingdoms in which the true 1. Two 
Religion is profeſſed, are govern- ſorts of 

ed by two ſorts of Powers, the Spiri- Pee, 
tual and the T'emporal, which God has Set 

4 Affairs, the 
and ſince both the one and the other other for 
have their diſt inct Functions, and that Tempora. 


[542] The PUBLICK LAW, Oc. Book I. 


another in what depends on their re- nis præſidens ac 2 uno eodem- 
* ſpective Powers. Thus the Temporal Pe PEP Novel. 6. — 2 * 
+2 rinces ought to be ſabje& to the Spi- 
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c at the time of his Birth and during his Life, being 
« born in a place, where he was obliged, in obedience 
to a Law of the Emperor Auguflus, to pay Tri- 
£ bute, which he did willingly, and taught himſelf 
< and enjoined his Apoſtles to preach Obedience to 
© the Laws of Princes, as unto an Order of God, 
c of whom they hold their Anthority ; and when 
© he gave unto the Apoſtles their Miſſion, he com- 
© prehended in it only Spiritual Affairs, without 
c granting them any Right or Power over Temporal 
Affairs, which he left unto the Princes. 

Let every Soul be ſubject unto the higher Powers: 
for there is no Power, but of God. The Powers that 


te are ordained of God. Rom. 13, 1. 


Render therefore unto. Ceſar the Things which 

are Ceſar's. Mat. 22. 21. 

uoniam idem mediator Dei & hominum homo 
Chriſtus Jeſus, ſic actibus propriis, & dignitatibus 
diſtinctis officia poteſtatis utriuſque diſcrevit propria, 
ut & Chriſtiani Imperatores pro #terna vi- 
ta Pontificibus indigerent, & Pontifices pro curſu 
temporalium tantummodo rerum imperialibus legibus 
uterentur, quatenus ſpiritualis actio a carnalibus diſ- 
taret incurſibus, & ideo militans Deo minime ſe 
negotiis ſæcularibus implicaret, ac viciſſim non ille 
rebus divinis præſidere videretur, qui eſſet negotiis 
ſæcularibus implicatus. Diff. 10. c. 8. 

Duo ſunt quibus principaliter mundus hic regitur, 
autoritas ſacra Pontificum, & regalis poteſtas. Dit. 
96. c. 10. 

b See the Text cited at the end of the Preamble of 
this Title, 

c Maxima quidem in heminibus ſunt dona Dei a 
ſuperna collata clementia /acerdotium & imperium : 

&& illud quigem divinis miniſtrans, hoc autem huma- 


like nature, are regulated by the Au- 
thority of Princes and by their Eaws; 
and it is by the ſame Laws, and by the 
ſame Authority, that the Church and 


its Miniſters poſſeſs their Temporal 


Goods e. Thus the Rights which 
Church-men have in their Goods make 
no alteration in the Rights which the 
Temporal Princes have over them ; for 
they retain the Right of raiſing out of 
the Goods of the Clergy, the ſupplies 
which the occaſions and wants of their 
States may render neceſſary; and it is 
only by Fayour and Privilege that 
Princes have granted unto them the 
Right of enjoying many Exemptions f. 

e Quo jure defendis villas Eccleſiæ, &c. 

E this Text at the end of the Preamble of this 
Tit „ . f 

7 © The Exemptions from Taxes, which the Cler- 
© gy enjoy, are mere Fayours which the Princes 
© have granted unto them, For altho their ſacred 
Function may ſeem to require this diſtinction, 
yet it is only by the Conceſſion of the Prince 
© that they enjoy it. And the Apoſtles, after the 
© Example of Jeſus Chriſt, having taught the Duty 
© of paying Tribute unto Princes, made exception 
© of no Perſon, no more than Jeſus Chriſt ex- 
© cepted St. Peter, or even himſelf from paying 
© Tribute, altho being King of Kings and Lord of 


© Lords, he was really exempt ; but to avoid giv- 
ing 
f > Oo 


ritual Powers in Spiritual Matters, and II. 
the Miniſters of the Church ought alſo It follows from this Origin of the 2. Eve, 
; on their part to be ſubje& to the Power two ſorts of Powers Spiritual and Tem- rm has 
of the Temporal Princes in what re- poral which come from God, that as eee 
mT.” : . | n 
lates to Temporal Affairs: And becauſe thoſe who exerciſe one of them ought % ,... 7 
this Truth is of Divine Authority, and to be ſubject to the Miniſtry of the o- power. 74. 
that it is God himſelf that has taught ther in what depends on it, as has been Fr 
it to Mankind a, it has been equally explained in the preceding Article; ſo * 
acknowledged for true, both on the all particular Perſons, whether they be 2 
1 part of thoſe who have exerciſed the Spi- Church- men or Lay- men, ought to be 
bY ritual Miniſtry b, and on, the part of the ſubjet to the Miniſtry of both thoſe 
5 Princes who have had the Temporal Powers; and that therefore it is a Duty 
| Government c. common to them to be faithful in every 
a See the Preamble of this Title. thing which they owe reciprocally to 
Take unte thee Aaron thy Brother, and his Sons the one and to the other of the ſaid 
with him, front among the Children of lirael, that Powers: which obliges thoſe who ex- 
1 R Miniſtry of thoſe Powers to 
And behold Amariah the Chief Prieſt is over you keep every one within his own, and to 
in all matters of the Lord. 2 Chron, 19. 11. require of particular Perſons nothing 
For every High Prieſt taken from among Men, is that may be inconſiſtent with their Du- 
1 for Men in Things pertaining to God. Heb, ty to the other Power 4. 
a Let a Man ſo account of us, as of the Miniſters | 4 © This is a Conſequence of the preceding Ar- 
of Chriſt, and Stewards of the Myſteries of God. ticle. 
1 Cor. 4. 1. | III. 
* * Sig hath ſent me, even ſo ſend Iyouw. Tt is becauſe of the Right which 3. The 1. 1 
Oh. 20. 21. g ; 
: © When Jeſus Chriſt gives unto his Apoſtles the Princes have WER Temp oral Affairs, es ci 
« ſame Miſſion with that which he had received of that every thing of this nature in the oh , 5 
« his Father, he does not give them any Right to Society of Mankind, ſuch as matters Temporali- 12 ” 
« exerciſe the Temporal Power, ſince he himſelf relating to Trade, Succeſſions, the ſe- ties of th: 3 
< who might have exerciſed it, did not do it, but veral forts of Covenants, Poſſeſſion of Church, the pi 
paid Obedience to the Laws of the Princes, both 8 ds, ad: ths ae: worms ee Foals 


ing of Scandal he would pay Tribute, and wrought 
© a Miracle that he might have wherewithal to pay 
© for himſelf and for St. Peter; in the ſame man- 
ner as he taught thoſe who were ſent to him by 
the Prieſts, that it behoyed them to render unto 
© Ceſar what was Ceſar's, without excepting any 
< Perſon from this Duty. See Luke 20, 25, See 


© Rom. 13, 
IV. 


£4. Firſ- It is by virtue of this Right which 
Fruits and Princes have over the Temporalities of 
2 the Church, that our Kings have not 
Deny ſo far exempted the Clergy from all 
manner of Contributions, but that they 
raiſe even out of the Lands belonging 
to the Benefices Supplies for the Wants 
of the State. Thus the King takes the 
Tenths of the Temporal Revenues of 
the Benefices, altho they be deſtined 
for the uſe of the Churches ; and they 
draw likewiſe from them other different 
Aids and Supplies according as the oc- 

caſions of ithe State require g. 
£ © Theſe Duties are legally due from Eccleſial- 
© ticks, becauſe of the Temporal Goods which they 


© enjoy, and of the Intereſt which they have in the 
welfare of the State, . 


V. 


„%% Ee. Beſides theſe Rights which Kings 
neee have over the Temporal Goods of the 
ties can be Church, the Temporal Power gives 
eſtabliſhed them likewiſe other different Rights of 
wirhour ſeveral natures in what relates to the 
wh unte Church. Thus in general, as it is by 
virtue of the Temporal Power that 
Princes have a Right to regulate the 
Tempora! Policy of their Dominions, 

ſo every thing that depends on this Po- 

licy is ſubject to the ſaid Power. Thus 

in particular, as it is part of the Or- 

der of the Temporal Policy that there 
ſhould be no Aſſemblies of many Per- 


ſons who compoſe a Society and Com- 


munity without leave from the Prince, 
as has been explained in its place h; 
ſo there can be no Eccleſiaſtical Socie- 
ty or Community, nor any Orders 
of Religion, Monaſteries or other regu- 
lar Houſes, eſtabliſhed within the King- 
dom without the King's Letters Pa- 
tent. | 

þ Neque ſocietas, neque collegium, neque hu- 
juſmodi corpus paſſim omnibus habere conceditur, 
Nam & legibus & ſenatuſconſultis, & principalibus 
conſtitutionibus ea res coercetur. Paucis admodum 
in cauſis conceſſa ſunt hujuſmodi corpora ; ut ecce 
vectigalium publicorum ſociis permiſſum eſt corpus 
babere, vel aurifodinarum, vel argentifodinarum, 
& ſalinarum. Item Collegia Romz certa ſunt, quo- 
rum corpus ſenatuſconſultis atque conſtitutionibus 
principalibus confirmatum eſt, veluti piſtorum & 
quorundam aliorum & naviculariorum. J. 1, F. 


quod cui un. nom. a 
See the 14th Article of the 2d Section of the 2d 


Title, j 


Of the Uſe, &c. Tit. 19. Sect. 3. 


VI. SRI 

It is becauſe of this Temporal Policy, ua — 
that it is the Intereſt of the King and s 
of the State, that Strangers are not ca- ci in the 
pable of poſlefling either Eccleſiaſtical Kingdom 
Offices, or Benefices, or even of exer- . 
ciſing publick Functions without the Sq 
King's leave: for beſides that fuch 
Perſons may be ſuſpected on account of 
the Intereſts of their Princes, or Magi- 
ſtrates, the ſurety of obliging Incum- 
bents to Reſidence, and the preference 
of Natives to Strangers, are juſt Cauſes 
for excluding them from Benefices; and 
the Ordinances of Fraxce have ſo eſta- 
bliſhed it with reſpect to Archbi- 
ſhopricks, Biſhopricks, Abbies, and 
for all other Benefices i. 

3 © It is our Will and Pleaſure, that hencefor- 
© ward no Perſon ſhall be admitted to any Arch- 
© biſhoprick, Biſhoprick, or Abby belonging to 
© the Chief of any Order, whiches Reſignation, 
© or otherwiſe, unleſs he be a — {omen French- 
man. Ordinance / Blois, Art. 4. 

See the Ordinance of Charles VII. of the tenth 
of March 1431. 

ſln England, ſeveral Acts of Parliament have 
been made, 2 ranger. Aliens to enjoy, or oc- 
cupy any Benefices within the Kingdom. $Szat. 2. 
R. H. „ I ls fo 33-3 H, Fo . . And 
upon conſideration of the ſaid Statutes, it has 
been reſolyed, that if an Alien or - Stranger born 


be preſented to a Benefice, the Biſhop ought not 
to admit him, but may lawfully refuſe him, 


Coke 4. Inſt. pag. 338. ] 
VII. 


In this matter of Church-Benefices, 7, The 
the Temporal Policy has given to the g's 
King a Right of another nature, the 1 f 
exerciſe whereof is approved by the the Poſſeſe 
Church it ſelf, which is the Right to fon of Be- 
cauſe the differences about the Poſſeſſion nefces. 
of Benefices to be decided by his Tem- 
poral Judges: for Ry the Right to 
poſſeſs demands that the Perſon who has 
the Right be maintained in his Poſſeſ- 
fion, which implies a Right to hinder 
all Perſons from diſturbing him 1n his 
Poſſeſſion, and to reſtrain by the uſe of 
Force all Acts of Violence; and ſeeing 
the ſaid Force can be no where elſe but 
in the hands of the Temporal Power, 
the Spiritual Authority having no ſuch 
Weapons; it is neceſſary, in order to 
maintain Poſſeſſors againſt thoſe who 
would attempt to diſturb them in their 
Poſſeſſion, to have recourſe to the Tem- 
poral Authority. Thus when the Con- 
troverſy is merely about the Poſſeſſion 
of Benefices, it is only the King's 
927855 who have the Cognizance there- 
of /. 


I Poſſeſſio facti eſt, I. 1.5, 15, . þ is qui teſ- 
tam. lib. eſſe juſſ. er. 
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oy 
* 


Cur ad arma & rixam procedere patiatur prætor 
poteſt juriſdictione ſua componere ? J. 13. $. 3+ 
fe de uſufr. ain 4 13 


See the Statutes relating to this matter. 
When the queſtion is about the Right to a Be- 
| © 'nefice, and not about the Poſſeſſion; it is the 
; ou taſtical Judge who is to have the cognizance 
its £5 7 
1 VIII. * 
8, Policy It is alſo by virtue of the Power of 
about Mar- Princes over the Temporal Policy, that 
rage in other matters, which in their na- 
ture have relation to Spiritual Affairs, 
Kings have eſtabliſhed Rules in relation 
to what is of Temporal concern in thoſe 
Spiritual Matters. Thus, altho the 
Celebration of Marriages be a Spiritual 
matter which relates to a Sacrament of 
the Church, yet the Kings of France 
have made ſeveral Regulations as to 
what is of Temporal concern therein ; 
ſuch as the neceſſity of the conſent of 
Parents to the Marriage of their Chil- 
dren till they arrive at a certain Age, 
as alſo the neceſſity of publiſhing the 
Banns of Marriage m. 
m See the Ordinances concerning this matter. 


IX, 


9. Officers We may likewiſe reckon this as an 
C the effect of the Temporal Power which 
þ ce 5 ;, Princes have in Spiritual Matters, in ſo 
excommu- far as they relate to things Temporal, 
nicated for that the Officers of the Crown cannot 
the diſ- be excommunicated for what they do 
2 1 in the execution of their Offices; which 
a in France is a Conſequence of the Liber- 
ties of the Gallican Church: for if ſuch 
Excommumcations were tolerated, it 
would be a means to deſtroy the ſaid 
Liberties, and to diſturb the Temporal 
Policy which defends them u. 


2 © This is one of the Heads of the Liberties of 
© the Gallican Church, and a Conſequence of the 


* Authority of the Temporal Power. 
X. 


to. The Tr is alſo a Conſequence of the Power 
Clergy ofthe King in Temporals, that the Mi- 


— 


De PU BLICK LAW, &c. Boox I. 


niſters of the Church cannot levy any er 4. 
rect Mon 


Moneys within the Kingdom, not even eys 
to be levi. 


on the Temporalities of Benefices, up- 

5 rs ay mit = 4a A 15 BY ed on the 

on any pretence Whatſoever, without Temporal. 

the Authority of the King, who has ier / Be. 

the ſole Power and Direction in mat Pefce, 

ters of this kind o. . 
the King's 


. 0 © This is likewiſe one of the Heads of the Li- leave. 
6 berties of the Gallican Church, and a' Conſe- 
t quence of the Power of the Prince in Temporal 


: matters, | 
A. 


One may be able to judge by the 11. oor 
Nature of theſe ſeveral matters, of matter: of 
which mention has been made in this 4 ſame 
Title, of the Character which diſtin- with cha 
guiſhes in every one of them that which ,enrione 
relates to the Spiritual Power, and that i» his 
which depends on the Temporal ; and Ti. 
to diſcern likewiſe in other matters of 
the like nature, which it is not neceſ- 
ſary to enumerate here at large, what 
they may contain that is ſubje& to 
the Temporal Policy. And ſince it 
is only this Character which is in 
the ſaid matters, that has obliged us 
to collect what is here ſaid of them un- 
der this Title, purſuant to the deſign 
we have * in this Book, we 
have been obliged to confine our ſelves 
here to theſe few Rules for the Reaſons 
that have been explained in their pro- 
per place p. For theſe Rules ſuffice 
to ſhow the eſſential 5 the 
wo of the King in theſe matters, 
and in all others of the like nature; 
and the detail of the other Rules relat- 
ing to all theſe ſeveral matters is to 
be met with in the Ordinances, in the 
Agreements, in the other Laws of the 
Church, and in the Uſages, as has been 
already obſerved in the Preamble of this 


Title 4. 


p See the Preface to this Book. 
q See the Preamble of this Title. 
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Of the OFFICERS and other PERSON'S, 


who are employed in the Publick Functions. 


Fa ANG explained in 
, Lell the Firſt Book, the 
_ Order of the 

overnment and Po- 
licy which regulates 
in a State every thing 
— that relates to the 
Good of the Society of Man- 


Common 


kind; we muſt in the next place pro- 
; Vo = IT. 


ceed to what concerns the Adminiſtra- 
tion. of Juſtice to the perſons who 
compoſe the ſaid Society, in order to 
contain them all within their duties to- 
wards the Publick, and to maintain a- 
mong them in particular, Peace and 
Tranquillity, which ought to be the 
fruit of the Order of Government. 
This Adminiſtration of Juſtice con- 
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ſiſts in reſtraining and puniſhing thoſe 
who diſturb the publick Order and 
Tranquillity, by Attempts, Offences, 
and Crimes; and in regulating the dif- 
ferences which ſet perſons at variance 
together, and diſturb the quict of Fa- 
milies. 

It is for the obtaining of theſe Ends, 
that it has been e b to eſtabliſh 
Judges, that they might be Protectors 
of the Laws, in order to impoſe the 
Yoke thereof on ſuch as do not volun- 
tarily ſubmit themſelves to them, and 
by enforcing the obſervance of what 
they preſcribe, to maintain the publick 
Order and Tranquillity, which is the 
ſole end of the Laws of the Temporal 
Policy; and it is for this reaſon that 


there have been always Judges in all 


States, but differently; for as in all States 


there is always this in common, that the 


Sovereign is the farſt Judge, and the only 
one who derives his Power immediate- 
ly from God, and who not being able 
to exerciſe this Function 1n all its par- 
ticular branches, ſubſtitutes perſons in 
his ſtead, to whom he gives a right to 
judge, and with whom he intruſts his 
Authority; ſo that the Prince may diſ- 
penſe to whom he pleaſes the Right of 
judging. We read likewiſe in the Ho- 
ly Scriptures, which contain the moſt 
ancient Hiſtory of the World, that 
Moſes who had the ſole Government of 
the Jewiſh Nation, not being able by 
himſelf alone to decide all the particu- 
lar Affairs that came before him, made 
choice, by the advice of his Father: in- 
Law, of perſons to whom he commit- 
ted this Function, giving them power 
to judge only of the leſſer Affairs of 
the People, and reſerying to himſelf the 
Cognizance of every thing of greater 
importance a. Thus in all other States, 
it has been neceſſary to eſtabliſh Judges; 
and becauſe in States of a large extent, 
the multitude of Affairs has given riſe to 
an infinite number of diſputes of ſeveral 
ſorts, and has occaſioned the multipli- 
city of Laws and of Matters, it has 
made it neceſſary to have Judges, who 
beſides the knowledge of the Rules of 
Natural Equity, ſhould be well verſed 
in the ſaid Laws, and in the detail of 
the ſaid Matters. And they have allot- 
ted to the ſaid Judges, their Dignity, 
their Authority, and have diſtinguiſhed 
cven their Functions, by eſtabliſhing 
different Juriſdictions for deciding the 
different ſorts of Matters. 


Exod. Xviil. 17. 


Thus we ſee in the Roman Law a 


reat number of different Magiſtrates, 
whoſe Juriſdictions were diſtinct, and 
ſome of whom had the power of ap- 
pointing Judges, whom they themſelves 
chole to determine the differences that 
might ariſe between patticular perſons. 
One may judge by that variety of 
Magiſtrates, of which we ſee the Names 
and different Functions in the Roman 
Law ; that the different Juriſdictions 
which we ſee in Fraxce are no novelty. 
Ir is therefore to puniſh Crimes and 
Offences, and to decide Law-Suits, that 
Judges have been appointed, and like- 
wile other Functions eſtabliſhed, which 
are neceſſary for the Adminiſtration of 
Juſtice, as ſhall] be ſhewn hereafter. And 
altho* it would ſcem as if the Admini- 
ſtration of Juſtice, and the Cognizancs 
of Crimes, of Offences, and of Law- 
Suits were reſtrained to the Functions 
of thoſe Officers who are properly cal- 
led Officers of Juſtice, who are diſtin- 
Nai from the Officers of the Civil 
olicy, and of the Revenue, yet all 
theſe ſorts of Officers haye a ſhare in 
the Adminiſtration of Juſtice, and take 
Cognizance of certain Crimes, of cer- 
tain Offences, of certain Law-Suits ; 
and there are likewiſe other forts of 
Officers, who have their Juriſdiction, 
and a right to judge of certain Diffe- 
rences, and of certain Crimes ; ſuch as 
the chief Officers of the King's Houſ- 
hold, the Officers of War, and others. 
Thus, altho' this ſecond Book relates 
chiefly to the Officers who are called 
Officers of Juſtice, yet we may apply 
to all the other Officers who have any 
ſort of Adminiſtration of Juſtice, the 
Rules which ſhall be explained in this 
Book, in fo far as they are applicable to 
them. | 
Since all the Functions of the Ad- 
miniſtration of Juſtice relate to Crimes, 
to Offences, to Law - Suits, and to every 
thing that may demand the uſe of the 
Authority of Juſtice, ſome perſons may 
be apt to think that the Matter of 
Crimes and Offences, and that of the 
Order of Judicial Proceedings, Which 
ſhall be treated of in the third and fourth 
Books, ought to have preceded the 
matters relating to Officers; ſeeing they 
are eſtabliſhed only for the puniſiment 
of Crimes and Offences, and for judg- 
ing Law-Suits and Differences: but be- 
cauſe the eſtabliſnment of Officers, is a 
neceſſary conſequence of that of Go- 
vernment, and becauſe every thing 
which relates in general to Government, 
ſuppoſes the neceſſity of obliging Men 
to perform their duties towards the 
| Publick, 
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Publick, and the duties they owe to 
one another, and not to diſturb the 
Tranquillity which ought to unite the 
Society which they all compoſe; the 
ſame reaſon which induced us to ex- 
plain every thing relating to Govern- 
ment in 3 before we ſhould pro- 
ceed to Crimes, requires that we ſhould 
explain likewiſe what concerns Officers, 
before we come to this detail, ſeeing 
their Functions and their Duties make 
a part of the Order of the Govern- 
ment. 

The Adminiſtration of Juſtice which 
has made the eſtabliſhment of Judges 
neceſſary, has made it neceſſary likewiſe 
to have the Miniſtry of Perſons who 
ſhould explain to the Judges the Rights 
of the Parties, whether it be becauſe 
there are few perſons who are capable 
to explain diſtinctly to others their 
Rights, and that many do not under- 
ſtand them themſelves, or becauſe it is 
for the dignity of Juſtice to remove 
from its Tribunal, the indecency, the 
confuſion, and the other inconveniences 
which would follow from the granting 
a liberty indifferently ro all parties to 
explain themſelves their demands, or 
their defences, as well on account of 
their incapacity as becauſe of the tranſ- 
ports of their paſſions. It is upon theſe 
conſiderations, that the uſe of the Mi- 
niſtry of Advocates is eſtabliſhed, as al- 
ſo that of Proctors. And as for theſe 
laſt, there is likewiſe another reaſon 
which has rendred their Functions ne- 
ceſſary, becauſe the manners of pro- 
ceeding in Juſtice for inſtructing a 
Cauſe, have been regulated to certain 
forms, the u which is neceſſary, 
and which cannot be obſerved unleſs 
each party have a Proctor to repreſent 
him, who may appear in all the ſteps 
and proceedings of the Cauſe. But as 
for the Advocates, their Miniſtry is not 
required in the ordinary ſteps of the 
proceedings in the Cauſe, and is reſtrain- 
ed to what ſhall be explained here- 
after. | 

The ſame Adminiſtration of Juſtice, 
demands likewiſe other Functions, ſuch 
as thoſe of Regiſters, to take down in 
writing, and ſign the Orders of the 
Court, the Sentences, the Decrees, and 
the other Judicial Acts, and to be De- 
poſitaries of them; as alſo thole of Ap- 
paritors and Bailiffs, for the execution 
of the Orders and Decrees of the Courts 
of Juſtice. 

We may ſet down in the Order of 
this Adminiſtration of Juſtice, the 
manner in which it is rendred volunta- 

Vo L. II. 


rily between the Parties by Arbitrators, 
whom the Parties chuſe to be their 
Judges; and thoſe who exerciſe this 
Function, have their proper Duties, 
which ought to make a part of the 
Matters of this Book. As to which it 
is neceſſary to obſerve, that ſince people 
_ take for Arbitrators, Advocates 
and other perſons who have not the 
quality of Judges, this Function of Ar- 
bitrators implics a kind of Adminiſtra- 
tion of Juſtice, which hath its Autho- 
rity from the Laws, and from the Ordi- 
nances, which permit References, and 
even enjoin them, in certain matters b. 
And it is for this reaſon that we have 
comprehended in the Title of this ſe- 
cond Book, other perſons beſides Offi- 
cers, who are employed in the Functi- 
ons of Juſtice, which takes in likewiſe 
the Judges and Conſuls of Merchants 
in France, who without having any 
Commiſſion from the King, or Title of 
Office, have by the Ordinances the 
power of deciding the differences which 
belong to their Cognizance; and it is 
the ſame thing with reſpect to thoſe who 
exerciſe Municipal Offices, ſuch as thoſe 
of Sheriff, Alderman, and others who 
have a ſhare in the Civil Policy, and in 
the Functions of Juſtice which depend 
on it; for theſe have not the Title of 
Officers c. 


> See the Ordinances. | 
© See concerning the nature of Offices, the Preamble 
of the firſt Title of this Book. 


Since the reflections which we have 
juſt now made on the Subject Matter 


of this Second Book, relate, not only 


to Officers of Juſtice, bur alſo to other 
perſons who without the Title of Of- 
fice render Juſtice, as has been juſt now 
obſerved, and that they regard likewiſe 
other perſons, who without an Office, 


and without the quality of Judges, ex- 


erciſe ſome Miniſterial Function, which 
has relation to the Order of the Admi- 


ſtration of Juſtice, ſuch as Advocates, 


and Arbitrators; we ſhall comprehend 
in this Book, the Functions and the 
Duties both of Judges, and of the other 
perſons, who have any ſhare in the Func- 
tions of Juſtice; ſo that the Rules 
which ſhall be explained here may be 
applied to all theſe forts of perſons, 
Judges, and others, according as they 
may be applicable to rhe Functions of 
every one, and to their Duties; which 
is to be underſtood of the Rules which 
are within the deſign of this Book, and 
we ſhall here confine our ſelves to the 
eſſential Principles, and to the Rules of 
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Natural Equity, whether they be com- 
prehended in the Laws and Ordinances, 
or that they be part of the divine Law : 
for it is upon theſe Principles, and up- 
on theſe Rules, that all the duties of the 
perſons who exerciſe Functions of the 
Adminiſtration of Juſtice, or Functions 
which have any relation to it, are 
founded. 

Seeing the Matters relating to the 
Functions and Duties of the Officers of 
Juſtice, and the other perſons of whom 
we are to treat in this Book, have a 
connection with the Matters which re- 
late to the Authority, the Dignity, the 
Rights, the Rank, and the Privileges 
annexed to thoſe Functions; and that 
we are obliged to explain the Principles 
and the general Rules of theſe other 
matters; we ſhall give in the firſt Title 
the general Ideas of the ſeveral Natures 
of Offices: we ſhall explain in the ſe- 
cond, that which relates alſo in general 
to the Authority, the Dignity, the 
Rights, the Privileges, and the Ranks 
which Offices and other Charges give: 
the third Title ſhall be of the Duties 
of rhoſe who exerciſe them : the fourth, 
of the Duties of the Officers of Juſtice : 
the fifth, of the Functions and Duties 
of ſome other Officers beſides Judges, 
whoſe Miniſtry makes a part of the Ad- 
miniſtration of Juſtice : the ſixth, of 
Advocates : and the ſeventh and laſt, of 
Arbitrators. 
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Of the ſeveral forts of OH FI. 
CES, and other CH AR- 
GEES. 


fore we diltinguiſh the diffe- 
81 rent ſorts of Offices and Offi- 


given by the Letters of the Prince, 
which are called a Patent, or Commiſ- 
ſion, and which confer the power, and 
impoſe the duty of exerciſing ſome pub- 
lick Functions; and the Officers are 
thoſe who are provided of the ſaid Of- 
fices. We reckon alſo in the number 
of Officers, thoſe of Lords of Man- 
nors, becauſe they have a right to give 
Commiſſions to their Officers of Juſtice, 


according to the power which they 

have from the King fo to do. There 

are other Officers of a leſſer rank, who 

have their Titles from ſome ſuperior 

Officers, to whom the King gives like- 

2 the right to confer theſe ſmall Of- 
ces. 

It is by this Title of a Commiſſion, 
that Offices are diſtinguiſhed in France 
from ſeveral Charges, which engage 
perſons to ſome publick Functions, duch 
as, for example, thoſe which are called 
Municipal Offices, thoſe of the Judge 
and Confuls of Merchants, thoſe of 
Receivers of the publick Money, and 
of others who are imployed in other 
Functions, which are all of them only 
for a time, whereas the Offices are for 
life; fo that in France the word Charges 
is a general name which 1s common to 
Offices, and to thoſe other Functions. 

We may diſtinguiſh the different ſorts 
of Offices and Officers, by divers views, 
which make different Orders of them; 
for there are Officers of Juſtice, of Po- 


licy, of the Revenue, of War, of the 


King's Houſhold, and of many other 
different ſorts. 

All the different manners of diſtinguiſh- 
ing the ſeveral ſorts of Charges and Offi- 
ces, may be reduced to two principal di- 
ſtinctions: one, which diſtinguiſhes them 
” their different natures, and by certain 
characters peculiar to every one of them; 
and the other, which diſtinguiſhes them 
by the different Functions of thoſe who 
exerciſe them. It is neceſſary to make 
theſe diſtinctions, becauſe they have 
their eſſential differences, and becauſe 
there are different ſorts of Officers, 
whoſe Functions are the ſame, altho* 
their Charges be diſtinguiſhed by cha- 
racters wholly different; and that on 
the contrary there are Officers of ſeve- 
ral ſorts, whoſe Functions are different, 
altho* their Charges be of the ſame na- 
ture. Thus, there are Offices of Judi- 
cature, which are Royal Offices, that 
is, of the King's Nomination, others 
which are given by Lords of Mannors; 
others which are in the Gift of Biſhops, 
and are Eccleſiaſtical Offices: but altho 
theſe Offices be of a nature altogether 
different, yet the greateſt part of their 
Functions are common to them all, and 
the Officers, who execute the ſaid Of- 
fices, render Juſtice to particular per- 
ſons in ſeveral matters, which belong to 
the Juriſdiction of every one of the ſaid 
Tribunals. Thus on the contrary, 
there are Offices of the ſame nature, 
whoſe Functions are altogether diffe- 
rent ; for in the fame Tribunals rhe 

Fiunctions 
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Functions of the King's Council in 
Royal Juriſdictions, thoſe of Fiſcals in 
the Courts of Lords of Mannors, and 
thoſe of the Promoters of the Office of 
the Judge in Eccleſiaſtical Juriſdictions, 
are all of them different from thoſe of 
the Judges. 

It is becauſe of theſe diſtinctions of 
Offices and Charges, by the different 
characters of their Nature, and by their 
ſeveral Functions, that we have divided 
this Title into two Sections: the firſt, 
of the diſtinction of Oftices by their 
Natures and different Characters: and 
the ſecond, of the diſtinction of Offices 
by the Functions peculiar to every one 
of them. 


SE HT. I 


Diſtinction of Charges and Offices, 
by their Natures, and their dif- 
ferent Characters. 


The CONTENTS. 


1. Difference between Charges and Offices. 

2. All publick Functions are Charges, but 
all the ſaid Charges have not the 
Title of Office. ren? 

3. Municipal Charges are for a certain 
time; Offices for life; Commiſſions 
for an indefinite tine. 

4. Three ſorts of Judges, thoſe named by 
the King, thoſe appointed by Lords 
of Mannors, and thoſe named by 
Biſhops. 

F. Extent of the Turiſdiftion of the Offi- 

cers of Lords of Mannors. 
Ecclefiaſtical Officers in the Offictalities. 


WS 


ſorts of Furiſdiftion, the Spiritual 
| and Temporal. 

8. The Officers belonging to Officialities, 
and thoſe of Lords of Mannors, 

are Officers of Juſtice. © 

9: * ſorts of Offices held of the 

| ing. 

10. The King diſpoſes of the Offices men- 
tioned in the foregoing Article, 
which diſtinguiſhes them from the 
other ſorts of Offices. 

tt. Lands erected into Titles and Peerapes, 

which give the quality of Peers. 

12. Eccleſiaſtical Offices beſides thofe of 
the Officialities. 5 

13. Two ſorts of Offices, thoſe which are 
Penal, and thoſe which are not. 

14. The King's Commiſſion for Royal Offi 

ces, thoſe which are Venal, and 
others. 
| 4 


The Ecclefiaftical Officers have two. 


157. Divers Combinations of the Functions 
of Juſtice, Policy, and the Reve- 
nue. 

16. Offices ⁊uhoſe Functiuus are mixed, 
conſiſting partly of Juſtice, and 
partly of Policy. 

17. Offices of Juſtice without any Func- 
tion of Policy. 

18. Offices which have a Mixture of the 
Vunctionus of Juſtice, and of the 
Revenue; and ſome which relate 
both to Juſtice, the Revenue, and 
to Policy. 

19. Offices in the Revenue, without 
Functions of Juſtice, or of Policy. 

20. Fuuctions of Policy imply Functions 
of Juſtice. 

21. The Great Council. 

22. Tudges of Privileged Perſons. 

23. Judges of the Merchants. 

24. Regiſters. 

257. Proflors, 

26. Tip-ſlaves and Apparitors. 

27. Sergeants and Bailifs. x: 

28. Two ſorts of Juriſdiction, Voluntary 
and Contentions. 

29. Publick Notaries. 

30. Diſtinction of Offices Compatible, and 
of thoſe which are Incompatible. 

31. Other Offices, b "og thoſe of Juſtice, 

| Policy, and the Revenue. _ 

32. Difference between Offices and Com- 
miſſiotis. 


J. 


A Ltho' in France they give common- 1. Dife- 
ly and without diſtinction the rence 6e- 
name of Charge to all ſorts of Offices, “ee 


. . i. 4 es, 
becauſe in Wes cyery Office is a Charge, © 


et we mult not confound together rhe 
5 of theſe two words; fer, as has 
been remarked in the Preamble of this 
Title, the word Charge is a general 
name; which beſides the Offices, takes 
in other different Imployments which are 
diſtinguiſhed from Offices, in that thoſe 


other Imployments or Charges are ex- 


erciſed without any Commiſhon, and 
only for a time; whereas for Offices, 
it is neceſſary to have Letters Patent 


from the Prince, which aſcertain the 


Title thereof ro the Officers during 


their liſe-time, unleſs they render them- 


ſelves unworthy thereof, or reſign them 
voluntarily. Thus the Charges in the 
Parliaments of Frante, and in the other 


ſupreme Courts of Juſtice, and thoſe of 


the Preſidial Courts, and of the Courts 
within the precincts of Bailiffs and Se- 
neſchals, are Offices. Thus, the Char- 
ges of Sheriffs and Aldermen, and the 
other Municipal Charges, and thoſe of 
the Judge and Confuls of Merchants, 
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are not Offices, and thoſe who are cal- 
led to them, exerciſe them only for a 
time, without any other Title beſides 
that of their Election. So that we may 
place for a firſt diſtinction of Charges, 
thoſe which are erected by the Title of 
Office, and which give to thoſe who 
execute them the quality of Officers, 
and thoſe which without that 3 


give the right to exerciſe ſome public 
unction, whether it be that of Juſtice 


or others. 
See the Preamble of this Title, and the following 
Articles. y : 


IT. 


2. Allpub- According to this firſt diſtinction of 
3 Charges and Offices, we may take in 
Charges, under the name of Charges all kinds of 
but all publick Imployments, which have not 
the faid the Title of Office. Thus, beſides the 
en Municipal Charges, and thoſe of the 
the Title of Judge and Conſuls of Merchants in 
Offce. France, of which mention has been 
made in the foregoing Article, and 
which are a kind of Charges, the Com- 
miſſions which the King gives are ano- 
ther kind; for altho' they do not give 
them in particular the name of Charges, 
they have in effect the character of 
them, which is to impoſe the Charge 
of a publick Imployment, whether it 
be in relation to the Adminiſtration of 
Juſtice, or other Imployment. Thus 
Embaſſies, the Governments of Pro- 
vinces, the Courts which conſiſt of 
perſons nominated by the King to judge 
of certain Affairs, the Courts of Juſtice, 
and many other Imployments in the Ad- 
miniſtration of Juſtice, the Civil Policy, 
the Revenue, the War, and others, are 
Commiſſions, and make it a Charge to 
thoſe whom the King nominates to 
them, to exerciſe a publick Function 
without the Title of Office b. 


Nis in 4 conſequence of the foregoing Article, 
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z. Auici- There is this difference between the 
fal Charges Commiſſions, which have been juſt now 
are for 4 mentioned in the foregoing Article, and 
os the Municipal Charges, and thoſe of 
ime ; Offi- 
ce: for Life; the Judges and Conluls of Merchants; 
Commifens that Commuſſions are for an indefinite 
/or an He time, and determine whenever the King 
ale kite. js pleaſed to revoke them; whereas thoſe 
other ſorts of Charges have their dura- 
tion for a time that is certain and fixed. 
Thus we muſt diſtinguiſh in all Char- 
ges, Offices and Commiſſions, three dif- 
terent Rules of their duration. For 


Offices are for life; Municipal Charges, 


1 


and thoſe of the Judges and Conſuls of 
Merchants in France are for a certain 
time; and Commiſſions are for an inde- 
finite time, ſuch as the King pleaſes; ſo 
that whereas thoſe who execute Com- 
miſſions may be removed without any 
cauſe, thoſe who execute Offices have 
them for their life, and cannot be re- 
moved, without ſome cauſe which ma 
deſerve it. It is the ſame thing wit 
reſpect to thoſe who execute * o- 
ther Charges of Judge and Conſuls, or 
Municipal Charges; for they cannot be 
removed or — r during the time 
that the exerciſe of their Imployment 
ought to laſt, unleſs they are guilty of 
{ome miſdemcanor e. 


© This is the difference that is to be made between 
Municipal Charges, Offices and Commiſſions. 


11 

As to Offices, they may be diſtin- 4. 1 
guiſhed in the firſt 3 into three dif- of 
terent kinds: The firſt, of Royal Offi- e, 
ces; that is to ſay, of which the King, 2 
has the Nomination: the ſecond, of xi, 
Offices diſpoſed of by Lords of Man- eſe ap- 
nors, who have the right of giving fm 
Commiſſions for — theſe ſorts 1 
of Offices of Judicature which are an- 27 . 
nexed to their Lands, purſuant to the ame 
power which they have from the Sove- BU. 
reign ſo to do, by the Grant of the 
Rights of Juriſdiction *: the third, of 
Eccleſiaſtical Offices, of which Bi- 
ſhops give the Titles and Commiſſions, 
for adminiſtring Juſtice in matters which 
are cognizable in their Officialities. 


e Lords of Mannors, who have the Right 
Furiſdition in their Lands, have likewiſe that of chuſing 
and naming thoſe who are to exerciſe the Offices of 
Fudicature within their Diſtricts, and they give them 
their Commiſſums; that is to ſay, the Title to poſſeſs 
the ſaid Offices, and to execute them. Thus the Biſhops 
who had only 4 Spiritual Furiſdition, having obtained 
the prroilege of the Temporal Furiſdiction with reſpect to 
the Clergy, they have the right to name Fudges, who 
are called Officials, who beſides the Spiritu 64 eager 
have _— by wertue of this privilege, which the 
Kings of France have granted unto the Church, the 
Temporal Furiſdliction for taking cognizance of matters 
belonging to this Furiſdiction, in ſo far as the ſame is 
limited by the Grant of the ſaid Furiſdifion. 


1 
The Officers appointed by Lords of 5. F 
Mannors are every where the ſame for */* 


of the Civil Policy in the Lands be- L 
longing to their Diſtrict; where they Ma” 
judge of all Civil Matters, except 
ſome which are reſerved to the King's 
Judges: they take cognizance likewiſe 
of all Crimes, except ſome, which 
are called Royal Caſes, or Pleas of the 

| Crown; 


ä ; ſaictin of 
the exerciſe of the ordinary Juſtice, and i . 
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Crown; and the ſaid Officers are the 
Judges and Fiſcals who perform in the 
ſaid Courts of Lords of Mannors the 
Functions which the King's Judges and 
Council perform in the King's Courts. 
The Lords of Mannors have allo in the 
Courts belonging to their Juriſdictions, 
Regiſters, Notaries, and Bailifts<. 
© It ts not our Buſineſs to explain here, what are the 
' Matters which the Fudges of the Courts of Lords of 
Mannors cannot take cogiuzance of; thoſe matters are 
ſufficiently known. 


VI. 
kali. The Eccleſiaſtical Officers in the Of- 
walofcers ficialities, are the Officials, their Vice- 
te Offici- gerents or Surrogates; that is to ſay, 
ane, the Licutenants of the Officials, the 
Promoters, who exerciſe in the Spiri- 
tual Courts the Functions which the 
King's Council do in the Royal Courts. 
We mult likewiſe place in the number 
of Officers, whoſe Miniſtry relates to 
the Eccleſiaſtical ſuriſdiction, Regiſ- 
ters, Apoſtolical Notaries, and Appari- 
tors who exerciſe the Functions of 'Tip- 
ſtaves and Bailiffs f. 


" We muſt not reckon in this number of Eccleſiaſcical 
Officers, the Eccleſiaſtical Perſons who are Fudges in the 
Temporal Courts of Fuſtice in France, and who are 
called Ecclefraſtical Counſellors or Fudges; for theſe are 
of the number of the King's Fudges, and have no ſhare 
in the Spiritual Furiſdittion of Officials, of which we 
ſhall treat in the following Article. 


VII. 

e ke. Theſe Eccleſiaſtical Officers, Offici- 
gafcal als, their Vicegerents or Surrogates, 
and Promoters, have two forts of Ju- 
2 riſdiction, which are of a character al- 
»/1497, together different: One for ſpiritual 
eiu matters, of which they are the proper 
en and natural Judges, fach as Hercſy, 
and what relates to the Sacraments, and 

other Spiritual Matters; and they take 
cognizance of theſe matters, not only 
berween Eccleſiaſticks, but alſo between 
Laymen; ſuch as, for example, that 
concerning the validity of a Marriage. 
The other Juriſdiction which they have 
by vertue of a Privilege which the 
Kings of France have granted unto the 
Church in favour of the Clergy, thc 
cognizance of all Cauſes, in which Cler- 
gymen are concerned, even altho' they 
relate to Temporal Matters, being 
granted to the Eccleſiaſtical Courts, 
that they may judge not only between 
Eccleſaſticks, but alſo between a Cler- 
gyman and a Layman, of Matters which 
are not reſerved to the King's Judges s. 


0 Hrers 


\ 


* The Vicegerents or Surrogates, are as it were the 


Lieutenauts of the Officials; and the Promoters are 
ey who perform in the Courts of Officials the Fuucti- 


-” 


ons which the King's Proctors or Solicitors perform in 
the Temporal Caurts. 


VIII. 


Theſe two forts of Officers; to wit, 8. Le . 


thoſe belonging to Officialities l, and N 

- * . * 7 UL 0 
thoſe of the Courts of Lords of Man- . 
9 y 


nors, are all of them Officers of Juilice, ef of 
whole Functions relate to the Admini- Lords of 
{tration of Juſtice z and the Officers be- Mamors, 
longing to the Courts of Lords of Man- 7, e 
nors have moreover Functions relating 
to the Civil Policy, as being a part of 
the ordinary Juriſdiction; and they have 
one and all of them their Functions li- 
mited, as has been explained in the pre- 
ceding Articles: but the Officers of the 
Crown have their Functions in a more 
eminent degree, and in a larger extent, 
as will appear from the Articles which 
follow. 


* There is this difference between Officials, and the 
Eccleſ aftical Connſcliors who are of tie number of 
Judges in the Temporal Courts in France, of whom 
mention ſhall be made is tte twelfth Article of this 
Sectii n, that the ſaid Ectlenſiical Connſeliors er Judges 
have no {hare iu the Spiritual Fur, ſdiction, aud are on- 
ly Fudges of Matters Teimporal in the Pariiaments and 
Prefzdial Courts, which are L1y-Tribunals; and that the 
Officials have two Furiſ.iitin;, one, which is natural 
to them, and which the dirive from th Bijnops, in 
Tat relates to Spiritual Matters; and the other, for 
Temporal Affairs, which ih:y have only by conceſſion. 

It is the uſage in Fr ince, that the Lords of Man- 
nors have their proper F:idges tn their dt, as in the 
Dutchies, Counties, Mar ſiiiſeloius, a ot er Lands 
which the Lords of Mannors have with a Graut of Fu- 
riſdiction, and where they name their Officers, for the 
admmiſiration of Fuflice. 

See the remarks which have been made on the fourth 
Article of this Section, 

[As to the conſtitution of the Courts of Lords of Man- 
zors in England, it may not be improper to obſerve here 
that this Court is of two Natures, The firſt us by the 
Common Law, and is called a Court Baron, as foine 
hade corjeitured, for that it is the Freeholders, or Free- 
mens Court, for Barons in one ſenſe ſigniſy Freemen, ) 
and of that Court the Freeholders, being Suitors, be 
Judges. The ſecond is a Cuſtomary Court, and that 
doth concern Copyholders, and therein the Lord of the 
Maitor, or his Steward, is the Fudge, Now as there 
can be no Court Baron without Freeholders, ſo there 
cannot be this kind of Cnſiomary Court without Copy- 
holders, or Cuſtomaryholders, And as there may be a 
Court Baron of Freeholders only, without Copyholders, 
and then is the Steward the Regiſter ; ſo there may be 
a Cuſtomary Court of Copyholders only, without Free- 
holders, and then is the Lord, or his Steward, the Fudge. 
And when the Court Baron is of this double nature, the 
Court-Roll containeth as well matters appertaining to 
the Cuſtomary Court, as to the Court Barn. Coke 


1 Inſtit. fol. 58. . 


IX. 


In order to diſtinguiſh the ſeveral forts 9. niferen; 
of Officers who hold their Offices of fores of Of 
the King, it is neceſſary to conſider the e. of 
different Orders of them, which have“ King. 
been explained in the IX ch Title of the 
Firſt Book. For we may place in this 


rank all thoſe who exerciſe Offices, the 
1 | Title 


of Fuſtice. 
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Title to which they derive from the 
King's Authority, and which gives them 
the name and quality of the King's Of- 
ficers; which takes in all the ſeveral 
kinds of Offices from the greateſt, which 
in France are called rather Charges than 
Offices, to the leaſt. Thus the Charges 
of the Officers of the Crown, the Char- 
17 of the Officers of the King's Houſ- 
101d, and thoſe of the Officers of War, 
of which mention has been made in the 
third Article of the ſecond Section of 
the ninth Title of the Firſt Book, are 
three kinds of Offices that are held of 
the King. Thus the Charges of all the 
Officers of Juſtice, of the Civil Policy, 
of the Revenue, of the Mint, of Mines, 
of Foreſts, and all the others mentioned 
in the third Section of the fame ninth 
Title, are alſo kinds of Offices where- 
of the Title is conferred by the King's 
Authority. 


i In order to know the different characters of Offices 
whereof the King confers the Title, the Reader may con- 
ſult the ninth Title of the Firſt Beok. 


X 


10. Th All theſe different ſorts of Offices 
King diſpo- which have been mentioned in the pre- 
2 re ceding Article, have this in common, 
tionell in the that they are held of the King: which 
foregoing diſtinguiſhes them from the Offices be- 
Article, longing to the Spiritual Courts, and to 
= the Courts of Lords of Mannors, as 
ON fra alſo from Municipal Offices, and from 
the other thoſe of the Judge and Conſuls of Mer- 
ſorts of Of chants, for altho? it is only by vertue of 
A. the King's Authority that the ſaid Of- 
ficers exerciſe their Functions, yet they 
exerciſe them without any Commiſſion, 
and without any other Title beſides that 
of their Election; and this Title diſtin- 
guiſhes them from all Offices held by 
Commiſſion. But it is neceſſary to ob- 
ſerve with reſpect to the ſaid Offices, 
that they are not only diftinguiſhed by 
their Natures from the other Offices 
mentioned in the preceding Articles, 
but that they are alſo diſtinguiſhed a- 
mong themſelves by Characters which 
give them difterent Natures indepen- 
dently of their Functions; which are 
the foundation of the other diſtincti- 
ons thereof which ſhall be explained in 


the following Section]. 


I This is a conſequence of the preceding Articles. 


I. 


ir. Lands Among the diſtinctions between the 
erected inte ſaid Charges in France, the moſt re- 
Tules and : 5 

Peerages, markable is that which ariſes from a 
which give character that is peculiar to the ſole 


* 


5 


Almoner, and the others under him, 


Dignity of the Peers, as they are diſtin- e qu 
guiſhed from all other Officers, even 9 7: 
thoſe of the Crown; in regard that the 

ſaid Dignity, which makes of the Peer- 

ages Offices of the Crown, is annexed, 
with reſpect to the Spiritual Peers, to 
their Bilhopricks, ro which are united 

the Dutchics or Counties which give 
them the Title of Peers; and as for the 
Temporal Peers, their Dignity is annex- 

ed to Lands which have Titles, and are 
erected into Peerages, for which all the 
Temporal Peers, as well as the Spiritual, 

take an Oath of Fidelity to the King; 
whereas all the other Offices without 
exception, are independent of all man- 

ner of Union to any Land whatſoever. 


> 5 

We may obſerve as another diſtincti- ,,, :.;, WM 

on between all the Charges of all the /afical ol 

Officers of the Crown without diſtinc- fc: #/ 

tion, that of the Eccleſiaſtical Offices, ws bg 

which are different from thoſe of the 
Officialities. Thus the Charge of King's 


are Eccleſiaſtical Offices; and we mult 
place in the ſame rank the Charges of 
the Eccleſiaſtical Counſellors, or — 
in the Temporal Courts of Juſtice; 
which appropriates the ſaid Charges to 
Eccleſiaſtical perſons, and by that means 

ives them a character which diſtin- 
guiſhes them from all the other Charges 
which belong properly to Laymen. In 
relation to which we mult take notice 
of this difference between the Charges 
of the Lord Almoner, and others where- 
of the Functions relate to the Spiritual 
Miniſtry, and thoſe of the Eccleſiaſti- 
cal Counſellors or Judges that the for- 
mer are naturally Eccleſiaſtical Offices 
in reſpect of their Functions, altho' they 
be appropriated to the Service of the 
Prince ; and that the latter, to wit the 
Offices of the Eccleſiaſtical Counſellors 
or Judges in the Temporal Courts, 
where they judge of Temporal Affairs 
between all Lay Perſons and others, arc 
appropriated to Eccleſiaſtical perſons, 
only by vertue of a privilege granted in 
favour of the Church, for the honour 
of the Eccleſiaſtical State, and for main- 
taining in the ſaid Tribunals the Liber- 
ties and Immunities of the Church. 


XIII. 


We mult likewiſe take notice of an- 1;. 7” 
other diſtinction of all the et 792 
which are held of the King, whereby .. 
they are diſtinguiſhed into two kinds. , -- 
One is of those which are venal; and of ww 
the other is of thoſe which are not ve. are 

| nal. 
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nal. Thus the Offices of the Crown 
are not venal; and as touching thoſe of 
the King's Houſhold, and thoſe of the 
Army, many of them are venal, and 
the chief of them are not. Thus the 
Offices belonging to the Adminiſtration 
of Juſtice, and to the Revenue, ex- 
cepting a very ſmall number, are all of 
them venal w. | 


m It would be ſuperfluous to make 
a more particular diſtinction of the Of- 
fices which are venal, and thoſe which 
are not; but we cannot forbear obſerv- 
ing with reſpect to the venality of the 
Offices belonging to the Adminiſtration 
of Juſtice, vhic are called Offices of 
Judicature, as they are termed in the 
Ordinances, that the Sale thereof had 
been very ſtrictly prohibited in Fance, 
by a great number of Ordinances. 

We, purſuant to the Ordinances of 
our Predeceſſors, prohibit all our Offi- 
cers and Counſellors, and all our Sub- 
jects, that from henceforward our Of- 
ficers and Counſellors do not accept of 
any promiſe, or reward, for procuring 
or obtaining for any one any of the ſaid 
Offices, upon pain for our Officers and 
Counſellors to pay unto us the quadruple 
of what ſhall have been promiſed or 


given to them, and to incur our diſ- 


pleafure, and to be otherwiſe ſeverely 
puniſhed ; and as to our Subjects, up- 
on pain of forfeiting the Office which 
they ſhall have obtained in this manner, 
and of being deprived of all Royal Of- 
fices, and of paying likewiſe unto us 
the quadruple of what they ſhall have 
paid tor procuring the ſaid Office. And 
it is our will and pleaſure, that theſe our 


Offices be given and conferred ou fit 


and able perſons, freely, by our tavour, 
and without any fee or reward, to the 
end that the ſaid Officers may admini- 
ſter Juſtice unto our Subjects, without 
demanding or taking any reward for the 
ſame. Ordinance of Charles VII. of the 
Month of April, 1453. Art. 84. 

See the Ordinances of Charles VIII. 
in July, 1493. Art. 68. of Lewis XII. 
in March, 1498. Art. 40. of Francis I. 


in October, 15357. Chap. 1. Art. 2. of 


the Eſtates of Orleans, Art. 39, 40. of 
Moulins, Art. 11. and of Blow Art. 
too, 104. 

Theſe Orcinances were conformable 
to the Laws made by 7uſtinian, for pro- 
hibiting the Sale of Offices of Judicature. 

Ad hanc ſacram venimus legem, per 
quam ſancimus, neque proconſulariam ul- 
lam, neque hactenus vocatam vicariam, 
neque comitem orientis, neque. aliam quam- 


Vor.. II. | 


libet adminiſtrationem; neque proconſula- 
rem, . neque præſidalem, (quam conſulari- 
rias & correftivas vocant) quarum expreſ- 
ſim meminit ſubjecta huic ſacræ legi noſtræ 
deſcriptio, quaſq; ſolas ſub hac lege duci- 
mus, dare aliguod ſuffragium, neque pro 
adminiſtratione quamlibet donationem ne- 
que judici ulli, neque horum qui circa ad- 
miniſtrationem ſunt alicui, neque alteri per 
occaſionem patrocinii: ſed gratis quidem 
ſumere adminiſtrationes. Novel. S. cap. 1. 
Cogitatio igitur nobis fata eſt, quod 
agentes omnia quæcunque in noſtris provin- 
ciis ſunt, uno aflu communi ad meliora 
migraremus. Hloc enim omnind eventurum 
credimus, fi preſides gentium quicunque ci- 
viles adminiſtrationes provinciarum ha- 
bent, puris procuremus uti manibus, & 
ab omni abſtinere acceptione pro illis ſolis 
contentos eis que d fiſco dantur, quod non 
aliter fiet, niſi & ipſi cingula fine mercede 
percipiant, nihil omninò dantes nec occa- 
ſione ſuſfragiorum, neque tis qui cingula 
habent, nec alii omnium ulli. Conſidera- 
vimus enim, quia licet queſius immodicus 
imminuitur imperio, attamen noſtri ſub- 
jecti incrementum maximum percipient, ſ 
indemnes & judicibus conſerventur : & im- 
rium & fiſcus abundabit utens ſub- 
jectis locupletibus; & uno introdutto or- 
dine, plurima rerum & innumera erit 

ubertas. Nov. S. in Præfat. 
VPiolentes enim inhonefla hec & ſervilia 
furta perimere, & noſtros ſubjectos in qui- 
ete @ provincialibus judicibus conſervare : 
proptered feſtinavimus gratis adminiſtra- 
tiones eis dare, ut nec ipſis liceat delin- 
quere, & abripere ſubjeflis, quorum cauſa 
omnem perferimus laborem, dedignantes 
imitari eos qui ante nos imperaverunt, 
aut pecuniis ordinabant adminiſtrationes 
ſibimetipſis auferentes licentiam admini- 
ſtratoribus nocentibus increpandi juſte, & 
ipſi ea que percipiebant, celando, juſti pu- 
tati & proprios collatores propter hoc ab- 
ripere a malis judicibus non valentes : un- 
de nec ipſis judicibus increpare poterant 
agere caſte, occaſione prædictæ cauſe. Nos 
autem ſufſicientem imperio queſium eſſe 
putamus, ut collatores ſola alia confe- 
rant tributa, & nihil aliud extrinſecus 
queratur quod ſubbectis omnem commoveat 
vitam. Nov. 8. C.11. | 
Oportet igitur, ut qui hunc magiſtratum 
ſuſcipit ſemper autem gratis eum & abſqz 
ulla datione pecunie ipſi conferimus, ut & 
ipſe per omnia ſordibus abſiineat, & his 
ſolis que ex publico ſolvuntur, contentus 
fit, id quod etiam prima noſtra lex dicit, 
juſtè & pur?, & cum quadam. aſperitate 
humaniter ſe erga ſubditos gerat quemad- 
modum in priore lege diſpoſuimus. No- 
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"But the example of the ancient ve- 
nality of Offices, and the preſſing ne- 
ceſſitles of the State in the latter Ages, 
made people begin to derogate from 
the ſaid Laws and Ordinances, and the 
venality of Offices came to be eſtabliſh- 
ed in 7 inſenſibly in the manner in 
which it now is. So that this Abuſe 
which is ſo highly condemned b all 
the faid Laws, by all the ſaid Ordi- 
nantes, came to be a ſtated and a fixed 
Ufage; and has been authorized by o- 
ther ſubſequent Ordinances. | 

Sce the Ordinance of the 1ſt of De- 
cember in 1567, and the Edict of the 
28th of December 1604. So that it has 
not any longer the odious name of A- 
buſez and perhaps it may not be attend- 
ed with much greater inconveniences 
than even the moſt natural ways of fil- 
ling the ſaid Offices may have. 

Por body knows that the moſt na- 
tural way of filling theſe ſorts of Ofh- 
ces, and all others, is that the Prince 
himſelf names the Officers; and as it is 
he that regulates their Functions, and 

wes them their Authority, ſo it is 
Iikewiſe he who ought to make choice 
of the perſons. But ſeeing it is impoſ- 
ſible that the Soyereign of large Domi- 
nions can ſpare time to provide for the 
filling up of all the yacant Offices, . nor 
to make an exact enquiry into the cha- 
ra&ers of the Perſons, in order to fill all 
the Offices by his own proper choice; 
it is abſolutely neceſſary that he ſhould 
reſtrain himſelf to a few Officers, the 
Nomination of whom he reſerves to 
himſelf, and that he ſhould intruſt the 
Nomination of the greateſt part of 
them to other perſons. 

It is for this reaſon that we ſee in 
the Ordinances of France, that it was 
provided that the Offices of Judicature 
ſhould be filled by Elections made by 
the Courts of Juſtice themſelves, who 
made choice of ſome perſons, one of 
which number the King named to ſuc- 
ceed in the vacant Office. And the 
ſaid Elections were differently regulated 
by the Ordinances; as by thoſe of Phi- 
lip the Fair, in 1302. Art. 22. Of 
Charles VI. in 1388. Of Charles VII. 
in 1406. in 1446. Art. 1. in 1453. 
Art. 83. Of Lewis XIL. in March, 1458. 
Art. 47. in November, 1507. Art. 208. 
in Go 1f10. Art. 41. Of Francis J. 
in June, 1536. Art. 30. Of the Eſtates 
of Orleans, Art. 39. Of thoſe of Mou- 
lins, Art. 11. and of thoſe of Blois, 
Art. 104. 

Yet nevertheleſs this way which is ſo 
jatt and fo regular, was not without 
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irs inconveniences for intereſt, fayour, 
caballing, the authority of great Per- 
ſons, and other motives, made the E- 
lection to fall often on perſons who were 
not worthy, And it may be ſaid of 
that way of Election, and of all the o- 
thers that can be imagined, that every 
thing which depends upon Men, cſpe- 
cially upon a great number, is liable to 
depend often upon Principles which are 
very remote from Juſtice and Reaſon 
and that if there is on one fide the pub- 
lick Intereſt alone, it is eaſily over-ba- 
lanced by other views which are more 
ſenſible, and which lead to what is 
directly contrary to the ſaid publick 
Good. And for that reaſon we may e- 
ven comfort our ſelves under the pre- 
ſent ſtate, and be contented with this 
way of filling the Offices, and perhaps 
it may be rg of it, that it giyes hen 
Publick Perſons leſs unworthy for ſup- 
plying the ſaid Offices, than were pro- 
vided by the way of Election. For 
whereas Elections are occaſions to great 
Lords, and others in Power, to imploy 
their Credit and Authority, for procur- 
ing the Election to fall upon Perſons to 
whom they owe ſome recompence, or 
whom they are induced to countenance 
upon other motiyes, and who perhaps 
may be perſons without merit, without 
probity, and without capacity; and 
that the Electors have likewiſe their 
private views, their intereſts, and their 
paſſions, which make them prefer to 
thole who deſerve to be named, their 
Relations, and their Friends, whether 
they be capable or not; whereas the 

erſons who have wherewithal to pur- 
chaſe Offices for rheir Children, endea- 
vour to give them an education which 
may render them capable thereof; and 
notwithſtanding the venality of Offices, 
we ſee a great many iſtrates who 
have very great merit, and who 


ther with a great ſtock of — 


and Teufnß have an Integrity that is 
11 againf all bribery and corruption. 
t is true that the generality of them 


have not this merit; but to do juſtice 
to the Truth, it muſt be owned, that 
it is not the venality of Offices alone, 
which is the cauſe of it, and that there 
is another cauſe thereof, which we have 
much more reaſon to lament, and that 
is the great facility in admitting Perſons 
into Offices which relate to Admi- 
niſtration of Juſtice. For if even in 
the times when Offices of Judicature 
were not venal, and when the Judges 
were choſen with ſo great preca tion, 
the Ordinances directed that ee 
e 


leſs a ſtrict enquiry ſhould be made in- 
to the life and converſation of thoſe 
who were nominated by the King, af- 
ter the ſolemn Election which had been 
made by the Courts of Juſtice, and 
that they ſhould be N examined as 
to their capacity, as may be ſeen by the 
Ordinances of Lewis XII. in March, 
1498. Art. 32. Of Francis I. in Octo- 
ber, 1535. Chap. 1. Art. 1. Of the E- 
ſtates of Orleans, Art. 4. Art. 10. Of 
Moulins, Art. 9. Art. 71. And of Blois, 
Art. 102. Art. 107. and 108. 
We ought with much more reaſon 
now, when the Examination of the 

erſons who are to be received Judges 
is the only proof of their capacity, to 
make it ſuch as that the Examiners 
ſhould look upon themſelves to be, as 
really and truly they are, the Cautions 
and Sureties to the Publick for the ca- 
pacity of thoſe whom they admit. But 
on the contrary, that Examination is ſo 
flight, that there is ſcarce an inſtance of 
any one that 1s rejected for want of ca- 
pacity z whereas if it were performed 
in a rigorous manner, and ſuch as might 
ſuffice for making a right Judgment of 
the underſtanding and capacity of the 
Perſon who is to be received into the 
Office, it would repair the inconveni- 
cence of the venality of the Offices, b 
rendring that commerce fruitleſs to bole 
who ſhould be found not to be duly 
qualified for the Office. 

We muſt obſerve here on the ſubject 
of the venality of Offices, that as the 
Title to the Office, and the Right to 
execute it, conſiſt in the Commiſſion 
which the King gives for the ſame, 
who is the only perſon that can make 
Officers, and that the ſaid Right is an- 
nexed to the perſon, and cannot be 
bought or ſold ; fo that when an Of- 
ficer ſells his Office, in order to put 
the purchaſer into his place to execute 
the ſame, the effect of the Sale is to 

ive unto the Purchaſer a Surrender of 
he Office into the King's hands, for 
the uſe and benefit of the Purchaſer, 
that he may be put into poſſeſſion there- 
of by vertue of the ſaid Surrender, 
which is made by a Proxy or Letter of 
Attorney, for reſigning the Office; and 
if the Officer dies without having diſ- 
poſed of his Office, the Surrender 1s 
made by his Heirs. And it is in this 
manner that we are to underſtand the 
effect of the venality of Offices. As to 
which we mult likewiſe obſerve, that 
the Heirs of the Officer have had this 
right no longer than ſince the eſtabliſh- 
ment of the Annual Duty, by the B- 


- 
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dict of Henry IV. of the 12th of De- 
cember, 1604; for before that time tlie 
death of the Officer deprived his Heirs 
of the Office; but by the eſtabliſh- 
ment of the Annual Duty, the Officer 
who has paid it within a year before 
his death, retains the right to reſign in 
his Succeſſion, and tranſmits it to his 
Heirs. But altho' the payment of the 
Annual Duty makes the right which 
the Officer had to reſign the Office, to 
pals to the Heirs of the Officer, yet 
that does not give to the ſaid Offices the 
quality of Hereditary Offices, becauſe 
they are not ſuch in their nature, for 
the Reaſons which have been explained. 
But theſe Offices are diſtinguiſhed from 
thoſe which arc commonly called Here- 


ditary, ſuch as are thoſe Offices which 


are otherwiſe called Offices of the De- 
meſnes, not ſubject to the Annual Du- 
ty, as the Offices of Regiſters which 
are diſtinguiſhed from the other Offices, 
in that they are a part of the King's 
Demeſnes, by * of the profits 
which ariſe from them, and which paſs 
from the Purchaſers of the ſaid Offices 
of Regiſters to their Heirs, in the ſame 
manner as the other Goods of the De- 
meſne which are alienated by Contract; 
whereas the other Offices which are not 
Hereditary, yield no other Revenue to 
the King, beſides the Annual Duty, 
which is not a Fruit or Perquiſite of the 
Office, as the faid Profits are a Fruit 
or Perquiſite of the Regiſters Places. 
But it would ſeem that it might be 
ſaid of this diſtinction, which calls the 
Offices of the Demeſne Hereditary, that 
what is of Inheritance in the ſaid Offices 
is not the Office it ſelf, which gives 
the right to exerciſe the functions * hag 
of, but that it is only the right to re- 
ccive this Revenue, which 1s a right 
that is ſeparable from the Office; and 
ſo far ſeparable, that when the Regiſ- 
ter dies, his Heirs, who ſhall be found 
incapable of diſcharging the Functions 
of this Office, as if they are Minors or 
Women, will nevertheleſs be intitled 
to this Revenue; but they will be ob- 
liged to ſubſtitute a Regiſter, to do the 
duty of the Office for a Salary; and it 
will be this acting Regiſter who. will 
be in the place of the Officer, without 
having any right to this Revenue. So 
that in theſe Offices it 1s neither the 
Quality, nor the Function of the Re- 
giſter, which is Hereditary; but it is 
only the right to the Perquiſites which 
may be ſeparated from the Function. 
Thus, ſeeing it is only the Function 


that makes the Officer, it is not, ſtrictly 
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ſpeaking, the Office that is Heredita- 
IV 5 Ko it is for this reaſon that we 
have not placed in the number of the 
diſtinctions of Offices, which have been 
explained in this Section, that of He- 
reditary Offices and thoſe belonging to 
the Demeſne. 

By the Roman Law there were even 
ſome of thoſe Offices belonging to the 
Houſhold of the Prince, which were 
called Militiæ, which were venal. 

Inter venditorem & emptorem militie, 
ita convenit, ut ſalarium, quod debebatur 
ab illa perſona, emptori cederet. Qua ſi- 
tum eſt: Emptor militie quam quantita- 
tem a quo exigere (debet) & quid ex ejuſ- 
modi patto venditor emptori præſtare de- 
beat. Reſpondit : Venditorem actiones ex- 
traordinarias eo nomine, quas haberet pre- 
ſtare debere. I. 52.4.2. ff. de act. empt. 
& vend. 

Super hypothecis, quas argenti diſtrac- 
tores vel metaxaru, vel alii quarumque 
ſpecierum negotiatores pecunias ſibi creden- 
tibus dare ſolent, hoc ſpecialiter ſuper am- 
putanda omni machinatione ſancimus, ut 
fs poſt hujuſmodi contractum liberis ſuis, 
vel alio modo cognatis, quamcunque mili- 
tiam lidem negotiatores acquiſierint (eam 
tamen que vendi vel ad heredes ſub certa 
definitione tranſinitti poteſt) liceat credito- 
ribus eorum etiam non probantibus ex pe- 
cuniis eorumdem negotiatorum liberos eo- 
rum vel cognatos militaſſe ( dum tamen 


contrarium non probetur, alios ex ſuo pa- 


trimonio dediſſe pecunias) creditum ab his 
gui militarint exigere : vel tantum eos ef- 
Hlagitare quanti vendi eadem militia poſ- 
fit. Duod ita obtinere ſancimus, & ſi ex- 
traneis quibuſdam iidem negotiatores de 


ſuis pecuniis hujuſmodi militiam acquiſiſſe 


probentur : ut quod generaliter in ipſis de- 
bitoribus militantibus talem militiam, que 
vendi vel ad heredes tranſinitti poteſt, 
permiſſum eſt, ut liceat creditoribus & ad- 
huc viventium debitorum jure hypothece 
vindicare militias, niſi ſibi ſatisfiat : & 
poſt mortem eorum exigere quod pro hiſdem 
militiis pro tenore communis militantium 
placiti, vel divine ſanctionis tale præſtan- 
tis beneficium, dari ſolet : hoc in negotia- 
torum per ſonis, licet ipſi militantes mini- 


| ne debito obnoxii ſint, integrum creditori- 


bus eorum ſervetur. l. ult. C. de pignor. 
& hypoth. 

Propterea igitur ſancimus ea que appel- 
lantur ex caſu, non omnibus prompte ſub- 
facere: niſi tamen creditor fuerit qui ad 
hoc ipſum mutavit, ut militia illi meretur. 
Alioqui filiis creditoribus non prompt? da- 
mus hoc, ſed ſiquidem alii fuerint aut 
uxor defuncti, iſtos omnibus preponimus 
modis, ut adeant nos : & ſecundum juſſio- 
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nem noſtram hoc habeant non tanquam pa- 
ternam hereditatem ſi in aliis inops /it, 
ſed tanquam imperialem muniſicentiam ut 
& ſubſtantiam relinquentibus, & non ha- 
bentibus, meritd ſolatium prabeamus. Fi 
vero nullus eis neque filius neque uxor fur- 
rit, neque creditor qui ad ipſam militiam 
mutuarit : tune & aliis creditoribus præ- 
bemus hoc, ne videamur inhumanum al:- 
quid facere, & non propter piam & Des 
placentem attionem ponere legem de mili- 
tia quippe ſpectabilium filentiariorum pro- 
prie datis & largitis eis privilegiis in [a 
virtute manentibus. Nov. 3. Cap. 5. 
Vide Novel. 97. cap. 4. 

[In England there is an expreſs Act of Parlia- 
ment againſt the buying and ſelling of Offices, 
which do in any way touch or concern the Ad- 
miniſtration or Execution of Juſtice, or the Re- 
ceipt, Comptrolment, or Payment of the King's 
Revenue, or the Keeping of any of his Majeſty's 
Towns, Caſtles, or Fortreſſes; upon pain to the 
Sellers, to loſe and forfeit all their Right, Inte- 
reſt and Eſtate, which they may have in and to 
any of the faid Offices; and to the Buyers, of be- 
ing adjudged diſabled perſons in Law, to all in- 
tents and purpoſes, to have, occupy, or enjoy 
the ſaid Offices, or any part of them, for which 
they ſhall have given, or paid, or promiſed, any 
Sum of Money, Fee, or Reward. Stat. 5 & 6 
Ed. VI. cap. 16. Coke 3. Inft. p. 148.] 


XIV. 


Ee. Ro BY mg ũ œ'œÄ/: EE To on oe wg, 


As to all theſe Offices which are of « 4. 7% 
the ws Nomination, whether they Kg" 


be venal or others, there is only one 


it is the King alone that can create Of- 
fices, ſo it is only he that can diſpoſe 
of them, and give the quality of Offi- 
cer which is conferred by the ſaid Let- 
ters. But there is this difference be- 
tween venal Offices, and thoſe which 
are not venal; that as to theſe it is the 
King who nominates to Offices ſuch 
perſons as he thinks fit, without any 
thing previous to their Title beſides the 
choice which he makes to diſpoſe of them 


to ſuch perſons as he judges worthy of 


them. And as for the venal Offices, 
he gives the Commiſſions for them 
without diſtinction of perſons to thoſe 
in whoſe favours they are reſigned; 
whether it be that the Reſignation is 
made by the Officer himſelf, or by his 
Heirs, to whom his Right had deſcend- 
ed; and as to the enquiry that is to be 
made into the manners and capacity of 
the perſons whom he names to the 
Offices, whether they be venal Offices 
or others, he leaves that to the Officers 
to whom he intruſts the care of their 
admiſſion. 
| EE: £5 It 


ſingle way of having the Title to of 2a 
ſeſs and execute them, and that ' itle zoe which 
conſiſts in the Letters Patents or Com- are ven), 


miſſion which the King grants; for as d alle 


1 
combix. 
tions of 
Functio 


Justice, 


lt may be remarked on this Ar- 
ticle, that altho' there be but one way 
by which the King confers the Title of 
an Office, and which conſiſts in the Pa- 
tent or Commiſſion, yet there are many 
different caſes which diverſify the man- 
ners of acquiring Offices, and of tranſ- 
mitting the Title from one perſon to 
another. Thus with regard to the Of- 
fices which are not venal, when the 
King erects any Offices of this nature, 
he gives them to ſuch perſons as he no- 
minates of his own free choice; and if 
one of the ſaid Offices happens to be- 
come vacant, either by the Kad of the 
Officer, or by his reſignation into the 
King's hands, that he may diſpoſe 
thereof, the King grants it to another: 
and it would be the ſame thing if the 
Office were void by the deprivation of 
the Officer, who had been guilty of 
ſome Miſdemeanour which had rendred 
him unworthy of the Office, and which 
deſerved that he ſhould be deprived for 
the ſame. Thus, as to Offices which 
are venal, when the King creates any 
of this ſort, as it is in order to draw 
from thence a Revenue, ſo they who 
pay the ſtated price are nominated to 
the Office: and if one of the ſaid Offi- 
ces, whether it be of the ancient or 
new Creation, happens to fall void b 
the death of him who is in actual 4 
ſeſſion, and who had not paid the an- 
nual duty, the King grants it unto him 
who pays the Price at which the Office 
is taxed; and if the Officer is turned 
out, the King puts in another perſon in 
his ftead, either in conſideration of the 
Money that it is taxed at, or by favour, 
if it is his pleaſure to give it. And if 
the Officer reſigns his Office, or that 
he being dead after having paid the an- 
nual duty, his Heirs reſign it, the per- 
fon in whoſe favour the reſignation is 
made, is named to ſucceed him. It is 
becauſe of theſe ways by which Offices 
become void, that is, which make that 
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without Policy; and there are ſome liy, and th. 
likewiſe whoſe Functions are mixed, Revenue. 
and conſiſt partly of Juſtice, and partly 
of the Revenue ; and others which to- 
gether with ſome Functions of Juſtice, 
and of the Revenue, have allo ſome 
Functions of Policy; and others again 
have only Functions relating to the Re- 
venue, without any Adminiſtration of 
Juſtice, or Function of Policy: but 
there is no Office which has the di- 
rection of the Policy, or Civil Govern- 
ment, without ſome ſhare in the Ad- 
miniſtration of Juſtice ; for the Rules 
and Orders of the Civil Policy cannot 
be obſerved without the Miniſtry ot 
the Authority that properly belongs to 
Juſtice. The Reader will tee in the 
following Articles Offices of all theſe 
ſorts o. 

One may be able to judge of theſe ſeveral Combi- 


nations of the Functions of Fuſtice, Policy, and the Re- 
venue, by the Articles which follow. 


XVI. 

The Offices whoſe Functions are of 16. Office: 
a mixt nature, conſiſting partly of Juſ- 7 Fe. 
tice, and partly of Policy, are thoſe of _— = 
the Parliaments in France, of Bailiffs, ng part 
Seneſchals, and other the like Officers of Ju 
of the Crown, who render Juſtice in all “%, 4 
matters, and who for that reaſon are call- e bl 
ed the Judges in Ordinary; and the Ot- 2 
ficers of the Courts of Lords of Man- 
nors have alſo the direction of the Po- 
licy, together with the Adminiſtration 
of Juſtice, in the Lands belonging to 
the Mannor p. 

P All theſe forts of Officcs have the Adminiſtration 
of Fuſtice and of the Civil Policy, becauſe they have an 
uni verſal Furiſdiction in all matters, except ſome that 
have been reſerved to other Officers. 

See the following Article, 


XVII. | 
The Offices which have only Func- 17. ofte: 
tions of Juſtice, without any ſhare in Z#ftice 
the Civil Policy, arc thoſe of the Courts 2 my 
of Aids in France, of the Mint, of the Policy ” of 


Elections, of the Magazines of Salt, 
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and other Officers who have the Admi- 
niſtration of Juſtice in matters belonging 
to their cognizance, and whoſe Func- 
tions do not extend to any thing relat- 
ing to the Civil Policy q. 

1 The Officers mentioned in this Article not having 


the Adminiſtration of the Ordinary Fuſtice in its full 
extent, and the Functions of Policy not being committed 


the Office ceaſes to be poſſeſſed by him 
who has the Title, that it is faid 
that Othces become void three ways, 
by Death, by Surrender, and by For- 
feiture, that is to ſay, by the Offence 
of the Officer, who has deſerved to be 
turned out ; for the Officer cannot be 
turned out, unleſs he has committed 
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ſome Offence, as has been ſaid in the 
third Article. 
XY. 


There are ſome Offices whoſe Func- 
tous of op, tions are mixed, conſiſting partly of 
44 Juſtice, and partly of Policy; others 


Functions o : ö . 
Juice, which have only Functions of Juſtice 


If. Divers 
combina- 


to them, they take no cognizance of it. 


XVIII. 
The Offices which have a mixture of 18. . 
the Functions of Juſtice, and of the Re- e 


* 4 7 
venue, are the ſame Offices which have , . 


been mentioned in the foregoing Arti- jon; of Fuſ- 
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tice and of cle, to wit, thoſe of the Courts of Aids, 
„„ of the Elections, of the Magazines of 
2 which Salt; for in the ſaid Courts they exerciſe 
relate both even the Functions of Juſtice between 
zo Fuſtice, particular perſons in relation to mat- 
the Reve- ters which belong to their 2 
Policy. and which are matters touching the 
Revenue; and they likewiſe take cog- 
nizance there of other matters of ordi- 
nary Juriſdiction which come before 
them, as in Orders touching Goods 
ſeized by their Authority, where there 
may arife queſtions of all kinds in the 
diſputes touching the Title of Nobility, 
on which is founded an Exemption 
from Taxes, and others of the like Na- 
ture; and the Offices of the Chambers 
of Accompts, and thoſe of the Treaſu- 
rers of France, are likewiſe of a mixed 
kind, having Functions relating to Juſ- 
rice and to Jo Revenue; and the Trea- 
ſurers of France have moreover Func- 
tions of Policy for kceping in repair 
the High- ways, Cauſeys, Bridges, Pave- 
ments, Ports and Paſſages, which are 
committed to them by the Ordinances. 
Thus the Treaſurers of France have 
joined together Functions relating to 
Juſtice, to the Revenue, and to Policy. 
* Theſe different Furiſdiftions of the [aid Offices are 
an fd of th partie fr ih = been 

made by the Ordinances. | 


See the remark which has been made on the thir- 
teenth Article of the following Section. 
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19. Offces The Offices which have only Func- 
in the Re-tions relating to the Revenue, without 
vere, Adminiſtration of Juſtice, or Functions 
without 4 | A 
Fundions of of Policy, are thoſe of the Receivers 
Inſtice, or general and particular of the Taxes, and 
of Policy. other Officers of the like nature, whoſe 
Functions are limited, either to receive 
the Monies payable into their Receipt, 
and to give an Account thereof, or to 
other Functions reſtrained to the Reve- 


nue alone f. 
f This is the Nature of theſe Offices, 


XX. 


20. Func- We give here no. inſtances of Offices 
tions of Fo- Which have only Functions of Policy, 
— _ without any Function of Juſtice; for, 
Fulice, as has been ſaid in the ninth Article, 
the Adminiſtration of the Policy implics 

7 Juf ' 


the uſe of the Authority o tice. 


Thus the Offices, even the Municipal 
Offices, one of the Functions whereof 
relates to the Policy of the Towns 
which the Municipal Officers have the 
direction of in conjunction with the 
Bailiffs, Seneſchals, and other Officers 
of the Crown, as has been mentioned 


in its proper place t, have alſo commit- 
ted to them the Function of deciding 
the differences which ariſe between par- 
ticular perſons in relation to matters of 
Policy, and to make together with the 
Officers of the Crown the neceſſary Re- 


gulations, and to enforce the er- 
vance of them, which are ſo many 
Functions of Juſtice. | 


© iv os At obs of the. hand nite of the 
erage ary jor n 1 
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Among the Charges of the Officers 21. Tie 


| Maes. rl 
of Juſtice, we muſt diſtinguiſh one Great 


Company which has a peculiar Dignity 
and Authority, which is that of the 
Great Council, which is one of the Su- 
preme Courts of Juſtice, and which is 
the only one of the kind in France, and 


Judges of matters which relate to the 


Archbiſhopricks, Biſhopricks, Abbies, 
and other 464" My the Cognizance of 
which is appropriated to the ſaid Coun- 
cil, of Indults, or Grants from the Pope, 
of the Cauſes which concern certain 
Perſons, and certain Orders, of Diſputes 
touching Juriſdiction between the Par- 
liaments and Preſidial Courts, of the 
contrarieties in the Judgments of the ſe- 
veral Courts of Juſtice, and of other 
matters of this kind u. 


* This Tribunal hath its Functions regulated by the 
Ordinances, and other Regulations. 

[* Among the ſeveral Functions which are pe- 
* culiarly reſerved. to this great Tribunal mentioned 
in this Article, I cannot forbear taking notice of 
one which contributes much to the Peace and 
© Quiet of the Subjects in France, and that is, the 
power it has to determine diſputes in point of 
* Juriſdiction between the ſeveral Courts of Juſ- 
© tice, It is not left to any of the Courts them- 
« ſelves to determine how far their own Juriſdiction 
extends, which would be to make them Judges 
in their own Cauſe, ' contrary to all the Rules of 
* Juſtice, And therefore to avoid this Abſurdity, 
and to 122 the Subject from being haraſſed 
« and toſſed from one Court to another, to the 
« great delay and hindrance of Juſtice, an indiffe- 
© rent Court is eſtabliſhed, which has no intereſt 
© one way or other in the matter in controverſy, 
to determine and ſettle the point of Juriſdiction 
between the ſeyeral Courts. If ſuch an Eſta- 
« bliſhment had been in other Countries, it would 
have preſerved the antient juriſdiction of every 
Court within its proper bounds, and not ſuffer- 
ed one Court to encroach upon another; which 
has rendred the Law touching the Juriſdiction 
of Courts ſo precarious and uncertain, that it is 
© become a difficult matter how to fix it. ] 


XXII. 


There are likewiſe other peculiar Ju- 22, 7444 
riſdictions eſtabliſhed in favour of privi- pw 
leged 2 who have for Judges ins 


their Cauſes, the Officers of the ſaid 


Courts. Thus the Courts of * 
F 0 


wu 
ters. 
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of the Hlitel, and thoſe of the Palace in 
France, have been eſtabliſhed to hear 
and determine the Cauſes wherein the 
Officers. of the King's Houſhold are 
concerned, and other perſons who have 
that Right which is called Committimus, 
which allows them to remove their 
Cauſes from all other Courts, in order 
to have them decided in the faid Tribu- 
nals, in ſo far as belongs to their Cog- 
nizanee, according as the fame is regu- 
lated by the Ordinances. And we may 
place in this rank of Judges of Privile- 
ges, the Conſervators of the Privileges 
of the Univerſities, and other Officers, 
to whom the Kings have granted the 
. Juriſdiction in favour of ſome per- 


* Theſe Fjwiſdiffions are diſimgnuſbed by the Ordi- 
nances which have eſtabliſhed them, and by the Regu- 


XXIII. 


:3. Judges We may place in the number of ex- 

ef the Aer traordinary Juriſdictions that of the 

_ Judges of Merchants in France, who are 

called Judge and Conſuls of the Mer- 

chants, whoſe Functions and Charges 

are not properly ſpeaking Offices; for 

they have not their Commiſſions from 

the King; but the Ordinances have per- 

mitted the Merchants to name every 

year ſome of their own number to take 

. ure of the differences that may 

ariſe among them in matters of Com- 

merce, as the ſame is regulated by the 

ſaid Ordinances. And this Juriſdiftion 

hath its uſefulneſs = the great diſpatch 

which jt gives in the determination of 

ſuch matters; the nature whereof is 

ſuch, that even the Merchants them- 
ſelves may be Judges of them). 

Y See the Ordinances of November 1563, of May 

1566, and ethers which rilate to the Eſtabliſſmment and 

Furiſdiftion of the ſaid Fudges. 


XXIV. 

In all the Juriſdictions, it is neceſſary 
to diſtinguiſh another ſort of Offices, 
which are thoſe of Regiſters, whoſe bu- 
ſineſs it is to put down in writing the 
Becrees, the Sentences, the Judgments, 
and the Orders of the Judges, and the 
other Acts that are done in Courts of 
Faſtice. It is likewiſe another Function 
of Regiſters, to be Depoſitaries of the 
Acts which are to be preſerved, and to 
give out authentick Copies of them, 
ſigned by them, to ſuch perſons as ma 
have a right to demand them; and theſe 
Copies being ſigned by the Regiſters, 
carry along wich them the proof of 
their Truth 2. 


24. Regi- 


72 


| 


* Sue the foff Seien of che ſth rl. 


* XXV. 5 
We muſt likewiſe diftinguiſh in all 2. 779 
Courts, the Offices of Proctors, Who 
are eſtabliſhed, to repreſent the Parties 
in Judgment, to make prayers and re- 
queſts in their behalf, and to inſtru& 
and prepare the Cauſe for Sentence *. 


cee the ſecond Seftion of the fifth Tivle. 


XXVL 

There is alſo another diſtinction 26. 7) 
of Offices neceſſary in all Juriſdiftions, ae , 
which are thoſe of Tip-ſtaves, or Ap» He, 
paritors, whoſe buſineſs is ro attend 
and aſſiſt the Judges in the diſcharge of 
their Offices, as there is occaſion, to be 
diligent in their attendance on this Ser- 
vice, at the Places where Juſtice is ad- 
miniſtred, and on occaſions of publick 
Ceremony: The Functions of Tip- 
ſtaves and Apparitors conſiſt likewiſe in 
calling the Parties, and their Proctors, 
to appear in Court, and in executing 
the Decrees and Sentences of the Judges, 
and all the other Orders of the Court b. 


» See the third Section of the fifth Title, 


XXVII. 


The Offices of Sergeants and Bailiffs, 25. $c-;e- 
are alſo diſtinguiſhed from the other ants and 
Offices mentioned in the foregoing Ar- . 
ticles z and their principal Function is 
to cxecute, in the ſame manner as Tip- 
ſtaves and Apparitors, the Decrces, the 
Sentences, and other Orders of the 


Court e. 
* See the third Seftion of the fifth Title, 
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We might likewiſe diſtinguiſh the 28. Two 
Offices of Juſtice by the difference that / Vit. 
is to be made of two ſorts of Juriſdic- denen, 
tion: One, which is called voluntary, and conten- 
which is exerciſed without conteſtation . 
between Parties, by the power of mak- 
ing Regulations, and by a direction of 
a great many particular Affairs belong- 
ing to the Cognizance of thoſe who 
exerciſe the ſaid Juriſdiction 3 and the 
other, which is called contentious, 
which is exerciſed between Parties who 
have Law-Suits one with another. 'Thus 
the Chambers of Accompts, and the 
Treaſurers of France, and other Officers 
of the Revenue, have a voluntary Ju- 
riſdiction, and a power of giving di- 
rections in the ſaid matters, whether it 
be in making general or particular Re- 
gulat ions, ar in auditing the Accompte 
| "Of 
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of Officers that are accountable, or for 
other Functions of the like nature. 
Thus the ſeveral Parliaments in France, 
the Courts of Aid, the Bailiffs and Seneſ- 
chals, and all other Officers of Juſtice, 
who have power to determine the dif- 
ferences between particular perſons, 
have a contentious Juriſdiction. But 
this diſtinction of a voluntary and of a 
contentious Juriſdiction, which hath a 


_ reaſonable and juſt foundation for diſtin- 


iſhing theſe two kinds of Functions, 
arb not the ſame reaſon and juſtice for 
the diſtinction of Offices; for altho' the 
principal Functions of the Offices of 
the Chambers of Accompts d, and of 
the Treaſurers of France, do conſiſt of 
thoſe of a e Juriſdiction, yet 
they have likewiſe ſome of a contenti- 
ous Juriſdiction; and on the contrary, 
altho' the ordinary Functions of the 
Parliaments of France, of the Bailiffs 
and Seneſchals, and other Officers of 
Juſtice, conſiſt of thoſe of a contenti- 
ous ſuriſdiction, yet they have alſo Func- 
tions of a voluntary Juriſdiction, whe- 
ther it be for the making of Rules and 
Orders, or for ſpeeding Acts of Juſtice, 
which belong to the ſaid Juriſdiction ; 
ſuch as the admiſſion of Officers, the 
ſealing up of Effects which are in dan- 
ger of being imbezzeled, the appoint- 
ment of Tutors and Guardians, the ex- 
hibiting of Inventaries, and many o- 
thers of the like kind. Thus, it may 
be faid of all Offices in general, that 
ſome of them have their moſt ordinary 
Functions conſiſting in the voluntary 
Juriſdiction; and that others have their 
moſt common Functions in matters per- 


raining to the contentious Juriſdiction *. 


4 Altho the principal Functions of the Officers of the 
Chambers of Accompts, and of the Treaſurers of France, 
are thoſe which relate to the voluntary Furiſdiction, 
yet they have likewiſe ſome Functions of the contentious 
Furiſadiction, which come in as incidents to the matters 
belonging to their Cognizance ; and the Treaſurers of 
France have a Furiſdiction in matters pertaming to the 
Demeſnes, and to the repairing of the Highways, which 
groves them a power to judge of diſputes between parti- 


have a kind of voluntary Juriſdiction; 
without any ſhare of the contentious 
Juriſdiction, which are the Publick No- 
taries : for the Functions of Notarics 
im A two characters of a voluntary Ju- 
riſdiction: the firſt conſiſts in this, that 
their Preſence and their Signature ſerves 
as a proof of the truth of the Acts 
which are ſped in their preſence; and 
that whereas in the Writings, which 
are called private, that is to ſay, which 
are ſigned only by the Parties, their 
Signatures being unknown in Courts of 
Juſtice, it is neceſſary to verify them, if 
they are called in queſtion, the Signa- 
tures of Notaries, who are Publick Of- 
ficers, carry along with them the proof 
of the truth of the Acts which they 
ſign: and the ſecond of theſe charac- 
ters conſiſts in this, that the Acts which 
contain ſome Obligation of one party 
towards another, being ſigned by a No- 
tary Publick, give a Right of Mort- 
gage on the Eſtate of the perſon who 
is bound, which a private Bond or Ob- 
ligation, ſigned only by the Party, would 
not give. And ſince it is in France the 
Authority of Juſtice that gives the 
Mortgage, it is by vertue of a kind of 
Juriſdiction that Notaries have this 
Function, that a Mortgage is acquired 
by the means of their Signature; and it 
is becauſe of this voluntary Juriſdiction, 
that in ſome of the Provinces of France 
it is uſual for the Notaries to inſert in 
the Acts ſped in their preſence, that 
thoſe who are Parties to them have duly 
ſubmitted themſelves, and are condemned 
to perform what they promiſe. By which 
words they intend to fignify this volun- 
tary Juriſdiction, to which the contract- 
ing parties ſubmit themſelves. 


f The Function of Notaries implies this kind of Fu- 
riſdiction, which is ſignified by the Royal Seal, of which 
they are the Depojutaries for ſealmg the Ads; and this 
Seal is preſuppoſed in the Ads which are not ſealed. 

See the ſecond Article, and the following Articles of 
the fifth Section of the fifth Title. 
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cular perſons, as the ſame has been explained in its pro- | 
10 We may likewiſe remark in the dif- 3 nj 
e : 30. / 
Omnes proconlules ſtatim quam urbem egreſſi ferent kinds of Offices another charac- im 4 9 


ſunt habent juriſdictionem, ſed non contentioſam, : 95 : 
ſed voluntariam ut ecce manumitti apud eos poſ- Ker: which makes another ſort of diſ-/ 5 


ſunt tam liberi quam ſervi & adoptiones fieri. J. 2. tinction of thoſe which are incompati- / 2 


D. de officio Proc. & leg. | ble; that is to ſay, which cannot be %, . 
RP held and exerciſed 85 one and the ſame mf 
perſon, and of thoſe which are compa- 4. 1. 
XXIX. tible, and which one and the ſame per- 22 


29. Pa. This diſtinction between a voluntary ſon may enjoy and exerciſe together. 
lick Nora. and a contentious Juriſdiction, obliges Thus all the Offices of Juſtice are in- 
8 us to take notice of a particular kind of compatible; for beſides that the Order 

Officers, whoſe Functions are of a very of the Society of Mankind requires, 


great and very frequent uſe, and who that the Tmployments therein _ be 
ivided, 


divided, and that every one ſhould have 
his own Imployment diſtinct from the 
others, every one of the ſaid Offices de- 
mands ſuch a conſtant application, he- 
ther it be to Study, or to the diſcharge 
of the particular Functions thereof, 
that it does not allow time for the ex- 
erciſe of other Imployments; and the 
ſame reaſons, which make two Offices 
of Juſtice incompatible, are good againſt 
the holding at the ſame time an Office 
of Juſtice, and an Office in the Reve- 
nue. Thus on the contrary, ſeeing the 
Offices of the Receivers may be executed 
by Clerks, and that one and the ſame 
Officer may take care of two different 
Receipts, theſe ſorts of Offices are not 
incompatible with one another; and 
one may be at the ſame time a Receiver 
of the 1 4 and likewiſe a Receiver 


of the Taxes 8. 


E See the Ordinance of the 1750 of July, 1554. 

Nemo ex his, qui advocati cauſarum conſtituti 
ſunt vel fuerint etiam in hac regia urbe, in quo- 
cumque judicio deputati, & in aliis omnibus pro- 
vinciis noſtro ſubjectis imperio, audeat in uno 
eodemque tempore tam advocatione uti, quam con- 
filiarii cujuſcunque magiſtratibus, quibus reſpublica 

enda committitur curam arripere: cum ſatis 
abundeque ſufficiat, vel per advocationem cauſis 
perfectiſſimè patrocinari, vel adſeſſoris officio fun- 
gi: ne, cum ad utrumque feſtinat, neutrum bene 
peragat: ſed five advocatus eſſe maluerit, hoc cum 
debita ſolertia adimplere poſſit: vel fi adſeſſionem 
elegerit, in ea videlicet permaneat. Ita tamen ut, 
poſt conſiliarii ſollicitudinem depoſitam, liceat ei 
ad munus advocationis reverti, Nec fit conceſſum 
cuiquam duobus magiſtratibus adſidere & utriuſque 
judicii curam peragere: (Neque enim facile cre- 
dendum eſt etiam duabus neceſſariis rebus unum 
ſufficere. Nam, cum uni judicio adfuerit, alteri 
abſtrahi neceſſe eſt: ſicque nulli corum idoneum in 
totum inveniri,) ſed altera adſeſſione penitùs ſemo- 
ta unius magiſtratus eſſe contentum judicio. I. 14. 
de adſeſſor. | 

His quidem quibus indultum hactenùs demon- 
ſtratur, quo binis aut ternis, pluribuſve mereantur 
* non conjunctis ex priſca conſuetudine, ſed 
abſectis atque diſcrepantibus, detur electio quem 
retinendum ſibi potiùs cenſeant, quem deſerendum 
cognoſcant. Ut in eo quod optaverint, firmiter 
maneant: eò quòd deſpexerint, ſine dubitatione re- 
pellantur. In poſterum vero nemini prorsùs facul- 
tas pateat eodem tempore plus quam unius ordinis 
nomen affectare: interdicendis in commune cunc- 
tis (ut dictum eſt) binis pluribuſve militiis, nec 
dignitatem conjungere cuilibet alii cingulo conce- 
dendis: ut & qui ſupplicandum de re vetita nobis 
exiſtimaverint, pœna decem librarum auri pro te- 
meritate quamvis infructuoſa plectantur. J. 5. C. qui 
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natures, the Military Offices: by Land 
and by Sea, in the Troops, in the Ar- 
tillery, and for other ſorts of Military 
Functions, the Offices of the Mint, of 
the Mines, and others h. 


* The Functions of theſe ſorts of Offices have diſſe- 
rent characters from thoſe of Fuſtice, Policy, and the 
Revenue, altho in one ſenſe ſome of theſe Offices have 
a kind of Adminiſtration of Fuſlice, and of Policy in 
matters belonging to them. Thus the Officers of War 
exerciſe Functions of Fuſtice and of Policy in the Army, 
but they are not called Officers of Fuſtice; becauſe the 
exerciſe of Fuftice is not their principal Function. 


XXXII. 


As it is neceſſary to diſtinguiſh in eve- 32. Difc- 
ry one of the different ſorts of Offices 79 %- 
which have been here cxplained, their 774" 0 
natures, their characters, and their uſes, Cnmiſi 
ſo it is neceſſary likewiſe to remark in oz. 
them all that which they have in com- 
mon, and that which diſtinguiſhes them 
from thoſe ſorts of "tt — or 
Functions which are called Commiſſi- 
ons; which difference conſiſts in this, 
that the King gives ſometimes to thoſe 
who have only Commiſſions, the autho- 
rity to exerciſe certain Functions, the 
ſame often as thoſe of the Offices. 
Thus, for example, the Intendancies or 
Governments of the Provinces in France 
are Commiſſions, and not Offices, and 
their Functions conſiſt in a mixture of 
thoſe of Juſtice, Policy, and the Re- 
venue, and have the cxtent or limits 
which the King thinks fit to give them. 
90 that 1t 1s not by the Fun&ions, nor 
by the exerciſe of Authority, that the. 
ſaid Commiſſions and all others are di- 
ſtinguiſhed from Offices; but there is 
this difference between Offices and Com- 
miſſions, that Offices are either for a 
certain time, as the Municipal Ofhces, 
or perpetual, as are all the others; and 
altho' ſome of them have an interrupri- 
on in their Functions during ſtated In- 
tervals of time, ſuch as the Courts of 
Juſtice which fit only ſix months in the 
year, thole of the Officers who ſerve by 
quarter, and of the Receivers who ex- 
ecute by turns the ſame Office of Re- 
ceipt, they remain ſtill Officers, and 
cannot be turned out of their Offices, 
unleſs they have been guilty of ſome 
miſdemeanor, not cven the Municipal 
Officers, before the ſtated time of their 
Office is expired; whereas Commiſſions 


31. Oer Beſides the Offices of Juſtice, of Po- 
. 11 be- licy, and of the Revenue, there are o- 
Fate . ther different ſorts, ſuch as the Offices 
ly, and che Of the King's Houſhold, diſtinguiſhed 
Revenue. by an infinite number of different Func- 
tions, whether it be about the King's 
perſon, or for other ſervices of ſeveral 
Ver. II. 


are neither perpetual, nor for any cer- 
rain time that is fixed and ſtated : but 
they are for an indefinite time, and con- 
tinue or determine according to the will 
and pleaſure of him who gave the Com- 
0 and he may reyoke it whenever 
he thinks fit i. 


Cece | It 
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i Te A flanding Rule in the Kingdom, that the 
King does net diſpoſe of any Office, which has been given 
to any one, unleſs the Office is void by his death, or 
his reſignation, or unleſs he has been deprived of it, 
having forfeited the ſame. But Commiſſions do not 
give any Title or Right to exerciſe the Functions thereof, 
but during the pleaſure of the King, or other Perſon, 
who has the right to nommate. 

See the Ordinance of the 21 October, 1467. 
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Diſtinctions of Officers by their dif- 
ferent Functions. 


The CONTENTS. 


t. The Functions of Officers muſt be o- 
therwiſe diſtinguiſhed, than by the 
nature of their Offices. 

2. Three general kinds of Functions of 
Offices. 

3. Firſt kind, Functions which relate to 
the State. 

4. The Functions of Officers of War are 
of this kind. 

57. As alſo the Functions of the Governors 
of Provinces. 

6. Second kind, Functions which relate to 
the Service of the Perſon of the 
Prence. k 

7. Third kind, Functions which reſpett 
the good of particular perſons. 

8. Another diſtinction of four general 
kinds of Functions of Officers. 

v9. Diſtinction of the Functions of Juſtice, 
' of Policy, and of the Revenue. 

10, All the Functions of Juſtice, relate 
either to the voluntary Juriſdic- 
tion, or to the contentious Furiſ- 
diftion. 

11. And likewiſe the Functions of Policy. 

12. Divers Officers who have a kind of 
Policy. 

13. There are in the Revenue Functions 
of two ſorts of Furiſdiftion, vo- 
luntary and contentious. 

14. Other diſtinctions of Furiſdiftion. 

15. Fariſdiftion Ordinary and Extraor- 
dinary. | 

16. Juriſdiction in Civil and Criminal 
Matters. 

17. Diſtinction of Ordinary Judges from 
whom there lies an Appeal, and of 
thoſe from whom there lies none. 

18. Other Officers, beſides the Ordinary 
Judges, from whom there lies no 
Appeal. 

19. Diſtinction between the Judges from 
whom there lies an Appeal, and 
oy who judge of Appeals. 


20. The Judges who hear and determine 
Appeals, have likewiſe another 


Juriſdiction. . 

21. Judges of the Cauſes of ' Privileged 
Perſons. | 

22. Courts univerſal for the whole King- 
dom 


23. Offices of the King's Council. 

24. Functions of ſome Officers neceſſary 
in all the Furiſdiftions. 

25. Juriſdiction of the Chancellor of 
France. | 


I 


WI muſt not confound the ways 1 e Har 

of diſtinguiſhing Officers by tion: of of- 

their Functions, with the ways of diſtin-/<7 =» 

ge, Offices by the characters which . 
ave been the ſubject matter of the firſt ,y + b 

Section; for, as has been obſerved in the nanu 

another place, there are Officers who of heir Of. 

exerciſe 38 of the ſame nature, Act. 

altho* their Offices be diſtinguiſhed by 

different characters; and there are like- 

wiſe ſome Officers who exerciſe Func- 

tions of a nature altogether different, 

altho' their Offices have the ſame cha- 

racters. Thus, for example, the Offi- 

ces of the Judges of the King's Courts 

who adminiſter the Ordinary Juſtice, 

have other characters than the Offices 

of the Judges of the Spiritual Courts; 

for theſe Offices are Eccleſiaſtical, and 

are conferred by the Biſhops, and are 

not venal; and the others are Lay-Of- 

fices, which are conferred by the King, 

and are allowed in France to be bou 2 

and ſold; but yet the Judges of the Spi- 

ritual Courts in France are authorized 

to take cognizance of ſeveral matters of 

the ſame nature with thoſe which the 

King's Judges have cognizance of; and 

the Officers of the Lords of Mannors 

have ſtill more Functions that are com- 

mon to them with the King's Judges, 

altho' their Offices be of another nature. 

Thus, on the contrary, the Offices of 

all the Parliaments in France are of the 

ſame nature; but the Parliament of Pa- 

715 has Functions which the other Par- 

liaments have not, ſuch as the cogni- 

zance of the Cauſes of the Peers of the 

Kingdom, and thoſe relating to the Re- 

gale. Thus, in the Parliaments, and 

all the other Courts of Juſtice in /raxce, 

the Offices of the Preſidents, and the 

other Chiefs, thoſe of the Judges, and 

thoſe of the King's Council, have their 

Functions altogether different; altho” 

all the ſaid Offices are of the ſame na- 

ture, being Royal Offices of Judicature, 

and belonging to the ſame Juriſdiction. 


So that it is by other views than by the 
diver- 
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diverſity of the Offices, that we are to 
diſtinguiſh the different Functions which 
are here mentioned, as ſhall be explain- 
ed in the Articles which follow. 


* See the end of the Preamble of this Title. 


IT. 


+. Threege- There is this belongs in common to 

neral kinds all the Functions of all Officers what- 

of Tauts ſoever, that they tend to the publick 

f fic. Good : but ſeeing the publick Good 
conſiſts of many parts, the ſaid Functi- 
ons relate differently to divers uſes which 
may be diſtinguiſhed into three ſorts, 
which divide the ſaid Functions into ſo 
many kinds : the firſt, of thoſe which 
regard directly and in general the Good 
of the State, and the Service of the 
Prince who is the Head of it. The ſe- 
cond, of thoſe which relate to the Ser- 
vice of the Perſon of the Prince: And 
the third, of thoſe which reſpect in the 
common Good of the Society that 
which more eſpecially concerns the Per- 
ſons who compole it, and who are Mem- 
bers of it b. 


» There is no Function Office whatſoever which 
has not one of theſe three Te 


III. 
3. Fol The Functions which regard directly 
_= = and in general the Good of the State, 
"late ro h and the Service of the Prince, who is 
Stare, the Head of it, are of many ſorts : the 
firſt is that of the perſons whom the 
King is pleaſed to call to aſſiſt in his 
Council, for the Government of the 
State, and to whom he may differently 
intruſt the Affairs relating to the Go- 
vernment , whether they be Officers, 
ſuch as thoſe of the Crown, or Secre- 
taries of State, or others, or Miniſters 
whom he honours with this Function; 
and we may place in this firſt Order of 
Functions which relate to the State, 
thoſe of the Peers of the Kingdom, who 
aſſiſt at the Coronation of the King e. 


© Theſe Functions are the firſt, becauſe of the conſe- 
quence of the Good of the State. 

Of all the things which may be directed to the Good 
of the State, according to the three different views ex- 

ned in the preceding Article, it is natural to plate 
in the firſt Rank, the Function: which relate to the Good 
of the State, and to the Service of the Prince, who is 
the Head of it, and by and tiro whom it is that the 
Body and the Members are to receive their ſhare of this 
common Good, | 

IV. 


4.TheFunc- Tt is in the ſame Rank of Functions 
% fe relating to the Good of the State, that 
= * we are to place thoſe of the Officers of 
king, War, who ſerve either by Land or by 

Sea, and who by their Conduct and Cou- 


Vor. II. 


rage carry on, under the direction of 
the Prince, the Enterprizes againſt the 
Enemies of the Kingdom, and reſiſt the 
attempts of Enemies by their vigilance 
in 1 advantage of all opportuni- 
ties, and by a prudent ordering or diſ- 
poſing of the | 7 9 whether it be 
for Marches, or for Encampments, for 
Sieges, Battels, Retreats, and for all 
warlike Expeditions; and the Officers 
who have this honour, ſerve the Prince 
and the State in the greateſt and moſt 
glorious of all the Functions, which is 
that of expoſing their Lives d. 


4 The Functions of War are the ſupport of the State, 
as thoſe of the Council of the Prince are the founda- 
tions of it. | 


V 


We muſt likewiſe ſet down in thiss. 4 alſo 
firſt Rank of Functions which relate to“ * 28 
the Good of the State, thoſe of 8 
Governors of the Provinces, who, as Provin- 
occaſion requires, and purſuant to the c. 
Orders of the Prince, maintain in each 
Province the publick peace and tran- 
2 the fidelity of the Subjects to 
the Prince, and every thing —_— to 
the King's Service, and to the Publick 
Goode. 

* Theſe Functions have a relation to the publick 
tranquillity. - 

| VI. 


The ſecond kind of Functions, which 6. St 
is of thoſe that relate to the Service of h,, Func- 
the Perſon of the Prince, comprehends 9% 
many Functions of ſeveral ſorts; but gavice f 
they may be all reduced here into one the Perſon 
Article, including in that kind of Func- f 1. 
tions, thoſe of all the Officers of the e 
King's Houſhold, from the higheſt to 
the loweſt, whether it be for Services 
performed about his own Perſon, or for 
other Functions of his Service, or even 
for the execution of the particular Or- 
ders which the King may give to the 
ſeveral forts of Officers who are about 
him f. 

Altlo theſe Functions do not ſo preciſely relate to 
the Good of the State as thoſe of the firſt kind, yet they 
have a relation to it, and the conſequence of them ts 


very great ; for what concerns the Head, concerns alſo the 
Body. 


VII. 


The third fort of Functions are thoſe 7. Third 
which have relation to the common kind, Func- 
Good of the Society; in ſuch a e e 
as that they do not ſo preciſely relate 0 % 
the Good of the State, as thoſe of the zicwlar per- 
firſt ſort; nor to the Service of the /e. 
Perſon of the Prince, as thoſe of the 
ſecond ; but they regard the Good of 


Cecect the 
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the Society in the Members who com- 
oſe it, and relate to the particular per- 
Fots who are Members of the Society, 
whether it be to maintain them in the 
uſe and free poſſeſſion of their Goods a- 
gainſt the attempts of thoſe who ſhould 
offer to moleſt them, or to revenge the 
Crimes and Offences committed apainſt 
their Honour, their Life, their Eſtate, 
or to regulate the differences that ſet 
them at variance one Rm another, or 
for other uſes; and theſe Functions of 
this third fort, which ate chiefly exer- 
ciſed by the Officers of Juſtice, and 
thoſe of Policy, the Revenue, and o- 
thers, have ale ſome Juriſdiction over 
particular perſons, ſuch as the Officers 
of the King's Houſhold, the Officers of 
War, and others hayes. | 


t Theſe Functions do ftill leſs regard the Good of the | 


Stare, than thoſe of the ſecond kind, but ſtill they have 
ſome relation to it; for what relates to the Members, 


. relates 10 the Body. 


VIII. 


8. Anothey Since we have diſtinguiſhed in the 
diſtintion of firſt Article of the foregoing Section, 
four general four different ſorts of Offices 3 thoſe 


kinds 0 


Function of 


Officers, 


which the King diſpoſes of, choſe of the 
Officers of Lords of Mannors, thoſe of 
the Officials or Eccleſiaſtical Judges, 
and thoſe which are called Municipal 
Offices; we may begin the diſtinctions 
of the Functions of Officers by four 
kinds, which comprehend them all: 
the firſt takes in all the Functions of the 
ſeveral ſorts of Officers named by the 
Sovereign, comprehending under them 
the Functions that have been explained 
in the third, fourth, and fifth Articles, 
and thoſe which ſhall be explained in 
the Articles which follow: the ſecond, 
is of the Functions of Officers belong- 
ing to the Courts of Lords of Mannors, 
which are the fame with the Functions 
of the King's Judges who exerciſe the 
Ordinary Juriſdiction, of which we 
ſhall ſpeak in the fifteenth Article; for 
the Officers of Lords of Mannors take 
cognizance of matters of Policy, and 
of all other matters, except ſome that 
are reſerved to the King's * the 
third is that of the Functions of the 
Judges of Eccleſiaſtical Courts b, which 

ave been explained in the ſixth Article 
of the preceding Section: and the fourth 
is that of the Functions of Municipal 
Officers, which have been explained in 
the ſecond Section of the ninth Title of 
the firſt Book. 


> See the other Articles quoted in this Article, 


IX. | | F 
As for the Functions of the different 9. DH 
ſorts of Officers of the King's Nominas ln f 4, 
tion, ſecing we have explained in the pre- 7 f 


ceding Articles, thoſe which relate to the — 2 * 


State and to the ſervice of the Perſon of of ;he R. 
the Prince; it remains only now that we venue. 
ſhould explain the Functions which re- 

late to particular perſons, as has been 

ſaid in the ſeventh Article; and theſe+ 

are the Functions which are commonly 
divided into theſe three kinds that are 

ſo well known, the Functions of Juſtice, 

thoſe of Policy, and thoſe of the Re- 

venue i. 


* Ae NE 1008 
ch the ſeveral ſorts remain t * in 
— wind 2 En 1 


X. 


We muſt comprehend under the 10. 4 
Functions of Juſtice, all thoſe which Fund: of 
are a part of the Adminiſtration of Juſ- 8 
tice, whether the ſaid Functions be , e 


exercis'd by a voluntary Juriſdiction, or luntary Ju- 
by a contentious Juriſdiction. Thus the ri/diition, o 
Regulations which many Judges have 2% / © 
right to make in things pertaining to women af 
their Cognizance, the admiſſions of Of- 
ficers, and many others, are Functions 
of Juſtice, and of a voluntary Juriſdic- 
tion common to ſeveral ſorts of Offi- 
cers; and the Adminiſtration of Juſtice 
for the contentious Juriſdiction between 
Parties, makes another kind of Func- 


tions of Juſtice which are common to 
all thoſe who have this kind of Juriſ- 
diction l. 


1 All the Function: of Fuftice are Aits of Furiſ- 
diftion, and conſequently i 2 eicher to 4 one or 
the other of the two ſorts of Furiſdittion, See the eigh- 
teenth Article of the firſt Seftion. 

It is neceſſary to diſtingaiſh in the Funttions of Fuſ- 
tice two kinds 1 one which is vo- 
luntary, and the other that is called contentious. The 
voluntary Furiſdittion is that which is exerciſed when 
there is before the Fudge no matter of diſpate or conteſt 
between the Parties, which the Fudge has to determine : 
and the contentious Furiſdliction is that which regulates 
between particular perſons their differences which they 
bring into Fudgment. Thus the Admiſſion of an Officer, 
his Examination, his Oath, his Inſtallation, the Nomina- 
tian of a Guardian to Minors, an Order of Court con- 
raining ſome Regulation touching matters of Policy, ei- 
ther about the Highways, the Streets, or Market-placss, 
the anditing the Accounts f a Receiver, the Aſſeſſment 
of particular perſons for their reſpective proportions to- 
wards the publick Taxes, the management of the pub- 
lick Revenue, and many other ſuch like Acts, are of 
the voluntary Furiſdittion. Thus the Fudgments given 
im Law-Suits, and in all differences particular 
perſons, belong to the contentions Furiſdietion. The Rea- 
der will r able to judge of this diftinflion between the 
voluntary and contentions Furiſdictian by the Articls 
which follow. 

1 


XI. The 
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XI. 


1 Aud The Functions of Policy are alſo of 
likewiſe the two: ſorts z one of thoſe of the volunta- 
_ Fry Juriſdiction, and the other of thoſe 


of the contentious Juriſdiction. Thus 
the Regulations which the Officers of 
Policy have a right to make in matters 
of that nature, the fining of particular 
perſons who have tranſgreſſed the Rules 
of Policy, ſuch as thoſe who have built 
a Houſe, or ſome other Edifice too far 
out into the Street, thoſe who do not 
keep the Street clean before their Hou- 
ſes, and other Nuſances of the like nature, 
are Functions of the voluntary Juriſdic- 
tion: and the Judgments given between 
particular perſons upon diſputes ariſing 
about matters of Policy as if one man 
complains of another for having thrown 
out of a window ſomething on him as 
he was paſling in the Street, or for 
other matters, which are the occaſion 
of quarrels and diſputes ; the proofs and 
the determination of theſe ſorts of dif- 
ferences, are Functions belonging to the 
contentious Juriſdiction n. 


| ® Theſe Functiunt, in the ſame manner as thoſe of 
Fuſtice, are Acts of Furiſdifion, and conſequently either 
of the voluntary, or of the contentions Furiſdiction. 


XII. 


12 Divers Theſe two ſorts of Functions of Po- 
Offcers who licy are common to ſeveral forts of Of- 
have a kind ficers; for beſides the Officers of Juſtice 


of Policy. 


who have alſo a Juriſdiction in matters 
of Policy, and the Officers of Lords of 
Mannors who have the fame Authority 
within the bounds of their Mannors, 
and the Municipal Officers who have it 


| likewiſe within their Diſtricts, there are 


alſo other Officers who have a kind of 
Policy, as the Treaſurers of France, in 
relation to the repair of the Highways, 
Bridges, and Cauſeys; and the Officers 
of War have likewiſe their Policy pecu- 


liar to them, for regulating what con- 


cerns the Proviſions and Forrage neceſ- 
ſary for the ſubſiſtence of the Army, 
the Order and Cleanlineſs in the Camps, 
and other Functions of the Military Go- 
vernment. There are alſo other Offi- 
cers, who in the matters belonging to 
their Cognizance have Functions of this 
nature *. 


* 4 Policy is that part of Fuſtice which regulates 
the ſeveral Funttions of the publick Order, ſo there are 
many kinds of Policy exerciſed by different ſorts of Offi- 
ters, as the ſame is regulated by ſeveral Ordinances 
rouching the Policy of the High. ways, Bridges, and Cau- 
feys, and the Policy of the Army. 


XIII. 


The Functions relating to the Reve- 13. 7%, 
nue, in the ſame manner as thofe of are in he 
Juſtice and of Policy, are alfo of two N 
forts; the one of thoſe of the volunta- ng ag 
ry Juriſdiction, and the other of thoſe uc. 
of the contentious Juriſdiction. Thus o, vel 
the Regulations made by the Officers of ) 4 
the Revenue who have a right to make“ 
any, the auditing the Accounts of the 
Receivers, their admiſſion, and the 
ſwearing of them, and other acts of 
the like nature, are Functions of the 
voluntary Juriſdiction; and the judging 
of differences about matters of the Re- 
venue, as between a Receiver general 
and a particular Receiver in things be- 
longing to their Offices, between a Re- 
ceiver and his Clerk, and other acts of 
the like nature, are Functions which 
belong to the contentious Juriſdiction o. 


o lt is neceſſary to diſtinguith in 
the matters of the Revenue three ſorts 
of Functions of the Officers who are 
imployed about ir. The firſt in order 
of time, is that of the Functions which 
relate to the impoſing and collecting of 
the ſeveral Branches of the Revenue, 
by what names ſocver diſtinguiſhed, 
whether it be the Tax on Real and Per- 
ſonal Eſtates, Subſiſtence, Tenths, Poll- 
Tax, Aids, Cuſtoms, the Dury on Salt, 
and all other Impoſitions whatſoever. 
The ſecond, is that of watching over 
the conduct of thoſe who are charged 
with the collecting of the Revenue, and 
who are to render an Account of what 
comes to their hands, of verifying the 
Accounts of their Receipts, and of the 
diſburſements which they are impower- 
ed to make, ſuch as Salaries to Officers, 
and other Payments, which they are 
charged to make out of the Monies be- 
longing to their Receipt, and of audi- 
ting and examining their final Accounts. 
The third, comprehends the Functions 
which relate to differences between par- 
ticular perſons in matters of the Reve- 
nue, whether it be between thoſe who 
are the Collectors of it, and the particu- 
lar debtors, or whether it be in relation 
to Privileges and Exemptions, or other- 
wiſe. 05 

The Functions which relate to the 
Impoſition and Collecting of the ſeveral 
Branches of the Revenue, are Functions 
of the voluntary Juriſdiction z and con- 
fiſt in what relates to the execution of 
the Orders of the Prince for impoſing 
and levying the ſaid Duties, for ſettling 
the proportions that every one is to pay 

of 


of the Land-Tax, or of the Poll-Tax, 
the Regulations touching the manner 
of recovering not only the Monies due 
by vertue of the ſaid Taxes, but like- 
wiſe thoſe ariſing from the Duties on 
Salt, from the Exciſe, and the Cuſtoms, 
and in general every thing which any way 
concerns the Aden and management 
of the Revenue, and the ſeveral Regu- 
lations which compoſe the Order there- 
of. The Adminiſtration of the chief and 
moſt important of theſe Functions is put 
into the hands of the firſt and principal 
Officers of the Treaſury, who . the 
direction of the Revenue, and of other 
perſons, whether they be Miniſters, or 
Officers, with whom the Prince adviſes 
touching theſe matters in his Council; 
and as for the detail of the manner of 
laying on and diſtributing the Taxes, 
the making the Aſſeſſments, and levy- 
ing the Money, the Functions of this 
kind are executed by the Officers who 
are impowered to make a diſtribution 
of the Taxes, and the Aſſeſſments, and 
by the Receivers and other perſons who 
are appointed to collect them, as has 
been explained in its proper place. 

The Functions which reſpect the 
duties of the Receivers, Collectors, or 
others appointed to receive or collect 
the ere of Monies belonging to 
the Revenue, and the comptrolling of 
their Accompts, are alſo Functions of 


the voluntary Juriſdiction, exerciſed on 


the ſpot by the Treaſurers of France; 
and 1t is to the Chambers of Ac- 
compts that the Officers who are ac- 
countable are to deliver up their final 
Accompts. The third ſort of Functions, 
which relate to the differences ariſing 
between particular perſons upon occa- 
ſion of impoſing and collecting the Mo- 
nics of the Revenue, belong to the con- 
tentious Juriſdiction, and theſe matters 
are cognizable, in the firſt inſtance, be- 
fore the Officers of the Elections, and 
of the Duties upon Salt, according to 
their reſpective Juriſdictions, and from 
them there lies an Appeal to the Ccurts 
of Aids, who are Judges in the laſt re- 
ſort. Thus the Officers of the Courts 
of Aids are not only Officers of the Re- 
venue, in reſpect of the nature of the 
matters belonging to the Revenue, which 
they have the cognizance of, but they 
are Officers of Juſtice, and judge of all 
matters of the ordinary Juriſdiction, 
which come in by way of Incident in 
the Affairs which N belong to 
their Cognizance. Thus, for Example, 
although it naturally belongs to the or- 
dinary Judges to determine diſputes that 
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may ariſe touching the quality of a Gen- 
tleman, and if the matter in diſpute 
were concerning the Right to an Of- 
fice, or to a Benefice appropriated to a 
Gentleman, or to one Thos quality of 
Gentleman is called in queſtion, it is 
the Ordinary Judge who ought to de- 
cide it. But when the queſtion is touch- 
ing an Exemption from Taxes, founded 
on the _ of Nobility claimed by 
the perſon who is aſſeſſed, and which is 
denicd, it belongs to the Courts of Aids 
to decide that point. Thus in the De- 
crees or Orders made by the Courts of 
Aids, for the Sale of the Goods of Perſons 
who are accountable for the Publick Mo- 
nies, they decide all queſtions touching 
Mortgages, Preferences, Legacies, Sub- 
ſtitutions, Donations, and all others 
which ariſe as Incidents in the Matters 
which are before them in Judgment. 
For although the principal Functions of 
the Officers of the Chambers of Ac- 
compts, and of the Treaſurers of France, 
be part of the voluntary Juriſdiction, 
= they have likewiſe ſome of the 

"unctions of the contentious Juriſdiction 
which are incidental to the matters 
which are properly of their Cognizance. 


XIV. 


Beſides theſe general diſtinctions of 14. Ole 


the Functions of Juſtice, of Policy, and 4 
of the Revenue, there are other diſtinc- 9 Ju F 


tions peculiar to the Functions of Juſ- 
tice, which are likewiſe of a much 
larger extent than thoſe of Policy and 
ot the Revenue, and which are alſo of 
different ſorts, which it is neceſſary to 
diſtinguiſh z and becauſe that which 
makes the diverſity of thoſe Functions, 
makes at the ſame time the diverſity of 
Juriſdictions, we ſhall make uſe in the 
following Articles of the word Juriſ- 
diction, in order to explain the diſtinc- 
tions of the ſaid Functions p. 
P See the Articles which follow. 


XV. 


The firſt of theſe diſtinctions of Juriſ- 15. 7-1 

dictions is, that of the Officers who — nw 
inary # 

<p raordi- 
Criminal, Beneficial, and all others . 


take Cognizance of all matters Civil 


without diſtinction, except ſome which 
have been appropriated to other Judges; 
and it is for this reaſon that this Juriſ- 
diction is called Ordinary, to diſtinguiſh 
it from the Juriſdiction of thoſe other 
Judges, which is for this reaſon called 
Extraordinary. Thus the Parliaments 
in France, the Bailiffs, the Seneſchals, and 
the other Officers of this kind, exerciſe 
the Ordinary Juriſdiction; and the other 
Juriſdictions of Officers who have the 

1 Cognizance 


Of the ſeveral ſorts of OFF ICEs. Tit. 1. Sect. 2. 


Cognizance in matters of the Revenue, 
the Land-Tax, the Aids, or Subſidies, 
the Duty upon Salt, the Mint, and 
other matters ſeparate from the Ordina- 
Juriſdiction, are in this ſenſe Juriſ- 
ictions extraordinary, diſtinguiſhed a- 
mong themſelves according to the mat- 
ters peculiar to every one of them, and 
which make ſo many different ſorts of 
Juriſdictions and Functions of Juſtice a. 


4 lt may be remarked here, that 
the firſt antient Judges, who had natu- 
rally the Cognizance of all theſe Affairs, 
were thoſe who exerciſed this general 
Juriſdiction, which is called at this day 
the Ordinary Juriſdiction, ſuch as 1s that 
of the Parliaments in France, and of the 
inferior Courts ſubordinate to them. 


This Juriſdiction is called by the name 


of Ordinary, to diſtinguiſh it from the 
other Juriſdictions which are eſtabliſh- 
ed to judge of ſome matters that are 
ſpecially aſſigned to them, and which 
without this ſpecial Aſſignment would 
have belonged to the Tribunal of this 


Ordinary Juriſdiction. Thus the Ordi- 


nary Judges are thoſe who have natural- 
ly the Cognizance of all matters, with- 
out any other exception beſides that of 
thoſe matters which have been expreſ] 

appropriated to other Judges. Thus we 
muſt place in this rank the Bailiffs, the 
Stewards, the Provoſts, and others who 
adminiſter Juſtice within their reſpective 
Diſtricts, and exerciſe therein this general 
and Ordinary Juriſdiction, except in 
ſuch matters as have been diſmembred 
from their Juriſdiction. Theſe juriſdic- 
tions are diſtinguiſhed by the different 
matters that belong to their Cogni- 
zance. Since the fulneſs of the Autho- 
rity of Juſtice reſides in the Perſon of 
the Prince, and that he has alſo the 
plenitude both of the Ordinary and Ex- 
traordinary Juriſdiction, and likewiſe the 
Right to judge of all ſorts of Affairs 
without diſtinction; if there were in a 
Kingdom only one Order of Judges, 
veſted with both Juriſdictions for all 
matters, there would be only one kind 
of Tribunals, which would have every 
one within its own Precinct the entire 
Adminiſtration of Juſtice z and the firſt 
Judges which the firſt Princes eſtabliſh- 
ed may have had naturally this gene- 
ral Adminiſtration divided among them, 
not according to the ſeveral natures of 
Affairs, but according to the reſpective 
bounds of their Diſtricts. Thus Mo/es 
having named Judges to adminiſter Juſ- 
tice to the people, gave to all of them 
indifferently a Ret 


t to judge of all 


ſorts , of Affairs, reſerving to himſelf 
ſuch matters of all ſorts as might be of 
ſuch importance as to ive Vil taking 
Cognizance of them himſelf z bur in 
proceſs of time, the extent of Domini- 
ons, and the multiplicity of the ſeveral 
kinds of Affairs has made it neceſſary to 
diſtinguiſh different Juriſdictions, vo- 
luntary as well as contentious; ſo that 
there has been taken off from the an- 
tient Juriſdictions divers Tribunals, to 
which has been aſſigned the Cognizance 
of Matters which might have been de- 
cided by thoſe firſt judges who had 
Cognizance naturally ot all matters 
whatſoever. It is not our buſineſs to 
explain here the Origin of thoſe antient 
Judges; that would be to exceed the 
bounds of this preſent deſign: we have 
thought that it would be ſufficient to 
make here theſe Remarks. 


XVI. 


We may diſtinguiſh under another 16. Furif- 


567 


Civil and 


fone view two forts of Functions of en in 


uſtice, or Juriſdictions, which are ex- 


Criminal 


erciſed by the ſame Judges; one for Ci- Natters. 


vil matters, and the other for Criminal; 
and this Juriſdiction 1s velted not only in 
all the ordinary Courts of Juſtice, but 
alſo in the others. For, as for inſtance, 
the Courts of Aids, the Court of the 
Mint, and other "Tribunals have the 
cognizance of certain Crimes within 
their reſpective Juriſdictions ; and the 
Chambers of Accompts have likewiſe a 
Juriſdiction in Criminal Matters which 
are there to be determined, as it 1s re- 
gulated by the Ordinances f. 


In the Courts which have the Ordinary Furiſaliction, 
the Civil and Criminal Furiſdidtion have their different 
Funttions : and there are even within the Diſtricts of 
Bailiffs and Stewards, Officers whoſe Furiſdiction is li- 
mited to Criminal matters, ſuch as that of the Lieute- 
nant Criminals, | 

See the Ordinances of February 1566, Art. 4. and 
5. and that of May 1567. 


XVII. 


It is neceſſary alſo to diſtinguiſh the 17.Difine- 
Functions of Juſtice, or Juriſdictions, in ꝰœπ]¾HH O. 


another general manner into rwo kinds. 


nary Fudges 
from whom 


One of the Juriſdictions from which ee lies an 
there lies an . ; and the other of Appeal, and 


thoſe from whic 
Thus for Civil matters in France, there 
lies an Appeal from all the Sentences of 
Bailiffs, Seneſchals, and of all other 
Royal Judges; and there lies no Appeal 
from the Preſidial Courts, when the 
Sentences are within the caſes which 
the Ordinances give them power to de- 
cide finally without Appeal. Thus as 
for Criminal matters, the Bailiffs, the 

| Seneſchals, 


there lics no Appeal. J Heron 


whom there 
lies none. 
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Seneſchals, and the Preſidial Courts 
judge without Appeal, when there is a 
certain number of Judges preſent, in 
certain Crimes, whether it be becauſe 
of the conſequence of a ſpeedy puniſh- 
ment, as in the caſe of a Riot, or be- 
cauſe of the quality of the perſons who 
are accuſed, as if they are Vagabonds, 
or perſons of no certain habitation, or 
upon other conſiderations of the quality 
1 the crimes, as it is regulated by the 
Ordinances*. 


* The uſe of Appeals makes two different diſtinctions 
uriſdiction ;' one, whereof mention has been made in 

this Article, which diſtinguiſhes among the firſt Fudges 
between thoſe from whom one may appeal, and thoſe 
from whoſe Sentence there lies no Appeal: And the ſe- 
cond, which diſtinguiſhes between the inferior Fudges, 
from whom there lies an Appeal, and the ſuperior Fudges 
who determine Appeals, as ſhall be ſhewn in the nine- 


teenth Article. 
XVIII. 


18. Other It may be remarked concerning the 
2 juriſdictions from which there lies no 
1 Y Appeal, that beſides that of the Ordi- 
Fudges, nary Judges mentioned in the foregoing 
from whom Article, there are other Officers who 
there lies n judge without Appeal; ſuch as the Offi- 
Appeat. cers of War, for matters relating to the 

War; and the Provoſts of the Mare- 

ſchals of France, who are the natural 

Judges of Crimes committed by perſons 
1 to the Army, have likewiſe 
the Cognizance, which is granted to 
them, of ſeveral Crimes committed by 
other perſons beſides thoſe who belong 
to the Army, and which they detcrmine 
finally without Appeal, as the ſame is 
regulated by the Ordinances u. 


» The Provoſts of the Mareſchals of France do not 
zake cognizance of theſe ſorts of Crimes by themſelves, 
but in conjunction with the Fudges of the Preſidial 
Courts, and others of the King's Fudges, conſiſting of a 
ſtared number, after their Furiſdifion therein has been 
allowed, purſuant to the Regulations made touching the 
ſame by the Ordinances. 

The Bailiffs and Seneſchals, and the Preſidial Courts 
in France give final Definitive Sentences, from which 
there lies no Appeal, in many Crimes, which the Provoſts 
of the Mareſchals of France have likewiſe Cognizance 
of, and the Ordinances give unto all of them the Right 
of Concurrence and Prevention, or Priority of Suit ; that 
15 to ſay, that thoſe who have firſt taken cognixance 
of the Crime, exclude the others from meddling with it, 


XIX 


22 The Juriſdictions from which there 
= Fudges lies an Appeal, make another diſtinction 
from whom Of thoſe which are inferior, and from 
there lies which the Appeal lies, whether it be 
yr l in Civil or Criminal matters; and of 
e 85 thoſe which are ſuperior, and who judge 
F Avteals. Of Appeals: which goes ſometimes thro? 

teveral degrees of Appeals to ſeveral Tri- 

bunals which are Rpenor the one to 


the other; but the Judges of the laſt 


Reſort are the Parliaments in France, 
and the other Supreme Courts of Juſ- 
tice, from which there lies no Appeal“. 


* It is juſt that there ſhould be leave for perſons to 
appeal, unleſs it be m caſes that are excepted ; and it 
is juſt likewiſe that the degrees of Appeals be limited. 

[* By the Conſtitution of our Government in 

Great Britain, the Houſe of Lords in Parliament 
are Judges in the laſt Reſort of all Cauſes that 
come before them either by Appeal, or Writ of Er- 
ror, from the Court of Chancery, or Court of King's 
Bench in England. Coke 4 Inſtit. cap. 1. As alſo of 
Appeals from the Deccrees of the Lords of Seſſion 
in Scotland, ſince the Union of the two Kingdoms. 
But in Eccleſiaſtical matters, and in Cauſes Civil 
and Maritime, the Supreme Court of Appeals in 
England is a Court of Delegates, who are ap- 

inted by a Commiſſion under the Great Seal to 
E and to determine finally the reſpective Cau- 
ſes which are referred to them by the ſaid Com- 
miſſion. See Stat. 25 Hen. VIII. cap. 19. 8 Eliz. 
cap. 5. In matters relating to Prizes taken in 
time of War, the Appeal lies from the High Court 
of Admiralty in England to the King in Council, 
where all Cauſes touching Prizes are finally de- 
termined, the fame being frequently interwoven 
with matters of State, which regard the Intereſts 
of Foreign Princes and States, Stat. 6 Annæ. 


cap. 37. § 8.] 
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XX. 


The Judges who have Cognizance of 20. 7 
Appeals, have two Juriſdictions which ge . 
may be likewiſe diſtinguiſhed, that ee 
hearing and determining Appeals, and Aspeal, 
that of judging in the firſt inſtance of have lite- 
matters belonging to their Cognizance z »!/ ae 
for in France there arc no Juoges Who. 


have barely the Function of judging of“ 
Appeals. Thus the Parliaments in 
France have their proper Juriſdiction for 
Cauſes that are brought before them in 
the firſt inſtance, whether it be on ac- 
count of the quality of the perſons, or 
becauſe of the nature of the matters; 
ſuch as for example, the Cauſes relating 
to Peers of the Kingdom, and to the 
Regale, of which the Parliament of 
Paris hath the ſole Cognizance . 


All the Sovereign Courts of Fuſtice have other 
Functions of Furiſdittion beſides the cognizance of Ap- 
peals ; ſuch as the Regiſtring of the Ordmances, Edicts, 
and Declarations, and other Functions of the voluntary 
Furiſdiction ; and likewiſe Function, f the contentious 
Furiſdiction in matters which they have cognizance of 
in the firſt Inſtance, whether it be on account of the 
quality of the Affairs, or becauſe of the Privileges of 
the Perſons. 


XXI. 


We may likewiſe diſtinguiſh the Ju- 21. J. 
riſdictions of Judges who are appointed r πν 
to hear and determine the Cauſes of pr of p' 


ſons 8 which diſtinguiſhes theſe 2 
Juriſdictions from all the others: Thus 
the Court of Requeſts of the Palace, 
that of the Requeſts of the Hotel, and 
the other Tribunals, of which mention 
has been made in the ſixteenth and ſe- 
4 venteenth 


Of the ſeveral ſorts of OI ES. Tit. 1. Sect. 2. 


venteenth Articles of the firſt Section, 
have their proper Juriſdiction, which 1s 
reſtrained within the bounds ſettled by 
the Ordinances to the Caules of ſuch per- 
ſons as have the privilege to have them 
for their Judges. But we mult take 
notice, with reſpe& to theſe Juriſdic- 
tions, of this difference between that of 
the Requeſts of the Hotel, and all the 
others, that beſides the Cauſes of the 
ons who have the privilege to have 
them tried in the Court of Requeſts of 
the Hotel, that Tribunal has cognizance 
of ſome matters independently of all 
manner of privilege of the parties to 
the Suit; ſuch as are, for example, the 
Cuuſes where the matter in diſpute is 
concerning the Title of Royal Offices 
which cannot be decided any where 
elſe, as it is regulated by the Ordinan- 
ces®. 
* Theſe Furiſdiftions have been eflabliſhed for the 
purpoſes here mentioned, 


XXII. 


King's Advocates and Procurators in the 
Courts of Bailiffs, Seneſchals, Preſidi- 
als, and other Juriſdictions: theſe are 
the Officers who are called the King's 
Council in the Courts of Juſtice, and 
in all the King's Courts; becauſe their 
Functions are to take care of the pub- 
lick Intereſt, which is that of the King, 
to bring Offenders to condign puniſh- 
ment, cven when there is no Party ap- 
pears to carry on the Proſecution, and 
when there is a Party that proſecutes, 
it is the buſineſs of the King's Council 
to ſee that every thing be done for the 
Good of the Publick, both in carrying 
on the Proſecution, and in obtaining 
Judgment, and to move the Court, that 
the Puniſhments which the Crimes de- 
ſerve may be inflicted; for the Parties 
having a right ro demand only that they 
may be ;ndemnified as to the damage 
which they have ſuſtained, and not to 
ſue for Vengeance of the Crimes; it is 
the Function of the King's Council to 
appear as Parties for the Publick Inte- 
reſt, both in theſe ſorts of Affairs, and 


car We may diſtinguiſh among all the. . | 
dunks other Juriſdiftions. thoſe of os Tri- 5. = others where the King and the 1 
for the Hbunals which are the only Tribunals of ublick have any concern, as in the | 


King the kind for the whole Kingdom; ſuch 


is the Privy Council for all matters of 
which it may take cognizance, which 
comprehends all forts of matters with- 
out diſtinction; for there is not any one 
matter but what may be brought before 
it, and of which it may not take ſome 
Cognizance, either to retain the Cauſe, 
or to remit it to other Judges ; or to 
give Judgment in the Cauſes, where the 
queſtion 1s about the reverſal of Decrees 
of the Parliaments in France, and of the 
other Supreme Courts in all matters. 
The Great Council hath likewiſe its 
peculiar and univerſal Juriſdiction 
throughout the whole Kingdom touch- 
ing matters which bclong to its Cogni- 
Zance . The Court of the Mint hath 
likewiſe its Juriſdiction in the ſame man- 
ner b; and there are moreover ſome 
other Juriſdictions of Officers whoſe 
Functions extend to the whole King- 
dom, ſuch as that of the Officers of 
War, and that of the Mines, and 


Cauſes where the intereſt of the Church 
is concerned, and in other Cauſes which 
it is not neceſſary that we ſhould e- 
numerate here. And ſeeing this Func- 
tion of the King's Council is neceſſary 
likewiſe in the Courts of Ecclefiaſtical 
Juriſdiction, and of Lords of Mannors, 
it is exerciſed in the Courts of Lords of 
Mannors, by Officers who are called 
Procurators Fiſcal, and in ſome places, 
Procurators of the Office; and in the 
Eccleſiaſtical Courts, by Promoters of 
the Offices. We may likewiſe diſtin- 
gue in the Functions of the King's 
ouncil, thoſe of the Advocate General, 
from thoſe of the Procurator General ; 
as alſo thoſe of the King's Advocate, 
from thole of the King's Proctor z and 
this diſtinction is ſufficiently known, 


© Seeing theſe Functions cannot be exerciſed by the 


Judges, it has been neceſſary to appoint other Officer for 
the diſcharge of them, 


XXIV. 
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others. | 


See the ſeventh-Aticle of the firſt Section. 
Ste the fifteenth. Article: of the” firſt Section 


In all thoſe different Juriſdiftions , 4. wa. 
there are other Functions diſtinct from a ove 
thoſe which have been juſt now ex- Officers ne- 
plained, and which are of neceſſury uſe 47575 bo : 


XXIII. thereinz. and the ſaid Functions, Which rige. 


23. Offces Beſides theſe diſtinctions of the diffe- are for different purpoſes, are alſo exer- 
of the King'; rent Functions of Officers, it is neceſſa- ciſed by Officers of different Orders; 
Ceml, ry to diſtinguiſh the Functions of the which are the Regiſters, Proctors, Ap- 
Adyocates and Procurators General in paritors or Tip-ftayes, and Bailif, 

the Supreme Courts of Juſtice, and the whom we have diſtinguiſhed” according 
l. Ddd d to 
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to the nature of their Offices in the 
preceding Section d. 


4 See the eighteenth, nineteenth, twentieth and twen- 
ty firſt Articles of the foregoing Section. 
XXV. 
25. Furiſ- It is neceſſary in the laſt _ to di- 


dittionefthe ſtinguiſh the ſingular Juriſdiction of the 


Chancellor firſt of all the Magiſtrates, who is the 


of France. Chancellor of France, the Head of Juſ- 

tice, who preſides in the _ Coun- 

cil, and in all the Sovercign Courts of 

Juſtice, where he fits, who gives the 

Form, and puts the Seal to all Edicts, 

Declarations, and Ordinances, who 

ives Patents and Commiſſions to all 

Officers, and who exerciſes all the other 

known Functions of this firſt and molt 
important of all the Offices. 


© Fee the ſeventh Article of the firſt Section. 


[* The Lord Chancellor of Great Britain is the 

* firſt Officer of Juſtice, next unto the Prince, and 

has a very great extent of Power in matters of 

* Juſtice. For whereas all other Juſtices are tied 

* to the Law, and may not ſwerve from it in 

Judgment, the Chancellor hath in this the King's 

* abſolute Power to moderate and temper the writ- 

© ten Law, ſubjecting himſelf only to the Law of 

Nature and Conſcience, ordering all things ac- 

'- © cording to Equity. And therefore Stamford in 

© his Prerogative, chap. 20. fol. 65. faith, That the 

Chancellor hath two Powers; one Abſolute, 

the other Ordinary: Meaning, that tho' by his 

Ordinary Power, in ſome caſes, he muſt obſerve 

the Form of Proceeding, as other Ordinary 

Judges yet that in his abſolute Power he is not 

imited by the written Law, but by Conſcience 

* and Equity, according to the circumſtances of 

* the Matter in queſtion. This High Othce is an 

Office of great Antiquity in England; it being 

certain, that both the Britiſh and Saxon Kings 

had their Chancellors, and Court of Chancery, 
Cote 4 Inſtit. cap. 8.] 
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TITLE -I. 
Of the Authorcty, Dignity, 


Rights and Privileges of 
Ses in re- OFFICERSY. 


moans or 

le, 13 
3 s ir is chiefly by the Functions 
the firſt | A of the Offices, that the Offi- 
Book. GS cers are diſtinguiſhed from o- 


ther perſons, ſo they are diſtin- 

guiſhed among themſelves by the diffe- 

rences of their Functions; and accordin 

as thoſe Functions are of more or lei 

conſequence, have more or leſs of Dig- 

nity and Authority, the Offices are pro- 
* 


* & 


portionably of greater or leſſer impor- 
tance and conſideration. 

According to this principle, the Offi- 
ces of the Crown having Functions 
which regard directly the general Good 
of the 9 they are the firſt, the 
moſt conſiderable, the moſt important; 
and all the others have their Rank af- 
ter them, proportioned to the Order of 
their Functions; but in ſuch a manner, 
that altho' it be true that there are 
ſome kinds of Functions, which in their 
nature have more of Dignity than ſome 
other Functions have, yet it does not 
follow, that the leaſt of the Kind which 
has the greateſt dignity have their Rank 
above all thoſe ot a Kind which has 
leſs dignity, and that, for example, all 
Officers of Juſtice have their Rank a- 
bove all Officers of the Revenue: for 
when we deſcend from the firlt Officers 
of an Order, to thoſe who poſſeſs the 
middling places, and the loweſt places 
of the ſame Order, the conſequence, 
the extent and the dignity of the Functi- 
ons diminiſh in proportion, and in ſuch 
a manner, that by comparing thoſe 
who exerciſe the middling or the loweſt 
Functions in one Order, with thoſe who 
exerciſe the firſt Functions in another 
inferior Order, there are formed combi- 
nations of differences of Dignity be- 
tween Officers of divers Orders, which 
have occaſioned their Ranks to be re- 
(ee by other views than thoſe of the 

ignity which every Order in general 
receives from the nature of its Functions 
which are ſuperior to the Functions of 
other leſſer Orders; and this is what 
makes theſe differences of Precedency 
between Officers of all Orders, and that 
we find in every Order ſome Officers 
who have the Rank before many Offi- 
cers of the other Orders : Thus, the 
firſt Officers of the Revenue have the 
Precedency of an infinite number of 
Officers of Juſtice ; and it is the ſame 
thing in 33 with regard to all the 
ſorts of Officers, not only of Juſtice, of 
Policy, and of the Revenue, but of 
thoſe of the King's Houſhold, of Offi- 
cers of War, 9 of all others without 
diſtinction. | 

Beſides the diſputes which may hap- 
pen about Precedency between Officers 
of divers Orders, the like diſputes hap- 
pen alſo betwcen Officers of the ſame 
Order, whether they be Officers of Juſ- 
tice, of the Revenue, or others; and 
the Precedency in theſe caſes is likewiſe 
determined according to the differences 
of the conſequence and extent of the 
Functions, and by the other diſtincti- 

on 


Of the Authority, &c. of OFFICERS. Iit. 2. 


ons which may give ſome advantage to 


one Officer above another, as ſhall be 
explained in the third Section. 

t is not our buſineſs here to explain 
the Order of Precedency among Officers; 
and it is ſufficient that we point out here 
the general Principles on which the 
Rules of Precedency depend, and that 
we obſerve, that as it is the Prince who 
creates Offices, and diſtinguiſhes the 
Functions thereof, and who has the no- 
mination of the perſons who execute 
them, it is likewiſe the Prince who re- 
gulates the Precedency among Officers 
who have no other common ſuperior 
Judges, who can take Cognizance there- 
of. Thus the Precedency between Of- 
ficers of Juſtice and of the Revenue, is 

pay cognizable by the King in 
Comme and the diſputes about Prece- 
dency between Officers of the ſame Or- 
der, who have common Superiors, ſuch 
as the Officers belonging to the Parlia- 
ments in France, and the Courts of Aids, 
are decided in the ſaid Courts. 

No body is ignorant of the infinite 
multitude of diſputes of this kind that 
have ariſen, and of the Regulations 
which have been made for ſettling the 
Rank and Precedency of Officers: fo 
that it would ſeem that there remain 
only a few queſtions of this nature un- 
determined; but there ariſes neverthe- 
leſs daily new queſtions in the caſes 
wherein perſons can find any way to di- 
ſtinguiſh them from thoſe which have 
been decided; neither is it ſtrange that the 
diverſity and the great number of Of- 
ficers has ton occaſion to this multi- 
tude of diſputes, by the different com- 
binations of the compariſons of one 
Office with another, and by the value 
which Men ſet upon the Rank of Ho- 
nour which places ſome above others; 
as to which it muſt be confeſſed, that 
altho* ambition and vanity may have, 
and often have the greateſt ha in 
theſe diſputes ; yet there may happen 
diſputes to perſons who have no other 
motive than the good of the publick 
Order, and ſolid conſiderations, which 
have in view the uſefulneſs of preſervin 
to their Offices the Authority which 
truly belongs to them, that they may be 
able to make the better uſe thereof. 

One ſees by theſe Remarks on the 
Functions of Officers, that it is on the 
ſaid Functions that the Dignity, the 
Authority, and the other Characters 
which make the different Rights and 
Advantages that are annexed unto Of- 
fices, and which are the ſubject matter 
of this Title, do depend. 

Vo L. II. 


The Authority of Offices is nothing 
eiſe but the Right which Officers have 
to exerciſe the Functions of their Mi- 
niſtry independently of the will of thoſe 
whom they concern, and to compel 
thoſe to Obedience who do not volun- 
tarily ſubmit themſelves. 

The Dignity of Offices is nothing 
elſe but the Rank of Honour which 
they give, and this Honour conſiſts in 
the Reſpect and Obedience that is due 
unto Officers according to the quality 
of their Miniſtry : for ſince they are 
eſtabliſhed for the exerciſe of F lors 
which no man would have right to ex- 
erciſe over another, if he had not a 
power ſo to do, implied in that which 
God gives to the 3 and which 
the Prince communicates to his Of- 
ficers; it is this Power that we are bound 
to revere in the hands of Officers by a 
ſincere reſpect to the Orders of God; 
and it is to theſe Orders that we owe 
the Obedience which we are bound to 
pay to thoſe who execute them *. 


* There is no power but of God; the powers 
that be, are ordained of God. Rom. xiii. 1. 


For Power is given you of the Lord, and So- 


vereignty from the Higheſt, Wi/d. of Sol. vi. 3. 

Submit your ſelves to every Ordinance of Man 
for the Lord's ſake, whether it be to the King, 
as ſupreme, or unto Governors, as unto them that 
are ſent by him for the puniſhment of evil doers, 
and for the praiſe of them that do well. 1 Per. ii. 
13. I 

*Whobbever therefore reſiſteth the Power, reſiſt- 
eth the Ordinance of God: and they that reſiſt, 
ſhall receive to themſelves damnation. For Rulers 
are not a Terror to good works, but to the evil: 
wilt thou then not be afraid of the Power? do 
that which is good, and thou ſhalt have praiſe of 
the ſame, For he is the Miniſter of God to thee 
for good; but if thou do that which is evil, be 
afraid; for he beareth not the ſword in vain; for 
he is the Miniſter of God, a revenger to. execute 
wrath upon him that doth evil. Rom. xiii. 2, 3, 4+ 

See in relation to this Title, and touching the Rank 
of Precedency, that of the ſeveral Orders of Perſons, in 
the firſt Book. 


See concerning this matter, the Title of the ſeveral | 


Orders of Perſons, where we have given the definition of 
Honour, of Dignity, of Authority, and of the reſt. 


Secing the Dignity and the Authority 
of Offices are conſequences of their 
Functions, every Office hath its Dig- 
nity, its Honour, and its Rank, ac- 
cording to the quality of its Functions, 
and the proportions that ought to be 
obſerved between the one and the other, 
whether it be in the ſame Order of 
Functions, or between thoſe of one Or- 
der, and thoſe of another, as has been 
already obſerved: which makes the dif- 
ferent degrees of the Dignity and Au- 
thority of the ſeveral Offices which 
have both the one and the other; for 
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there are ſome Offices whoſe Functions 
are without Dignity, altho' there be 
none whoſe Functions do not imply the 
uſe of the Authority that is neceſſary in 
all of them for execution. Thus the 
loweſt Minifters of Juſtice, of Policy, 


of Revenue, and of the other Or- 


ders of Offices, may perhaps have no 
degree of Dignity ; but they have all of 
them this uſe of Authority, that altho" 
they cannot ordain any thing, yet they 
haye powet to execute the Orders that 
are put into their hands, whether it be 
by the Prince, or by his Officers: and 
it is upon the account of the ſaid Orders 
that people ought to conſider in the 
leaſt Miniſterial Functions of Officers, 
the Dignity and the Authority of Juſ- 
tice that arms them with its force, and 
the divine Providence which hath eſta- 
bliſhed the ſaid Authority; which pro- 
cures to thoſe Officers the conſideration 
which their Functions deſerve, which 
of themſelves, and of their own nature, 
command reſpe& and obedience from 
thoſe on whom they are exerciſed : and 
this is ſo true, that even that Function 
which raiſes a contempt and an averſion 
againſt thoſe who exerciſe it, and who 
are called Hangmen, or Executioners of 
Fuftice, is nevertheleſs in reality ſuch in 
itſelf, and by its nature, that in the 
manner that it was exerciſed in the firſt 
es, it was fo far from having any 
thing odious or contemptible in it, that 
it had a fort of Honour or Dignity that 
accompanied it; for, it was either th 
themſelves who had the Power of Life 
and Death that took away the Lives of 
Offenders who might deſerve ſuch a Pu- 
nifſhment, or it was done by Officers 
who had the honour to approach 'near 
the Perſon of the Prince, or the whole 
Body of the People armed themſelves 
with zeal, and ſtrove who ſhould be 


the firſt to execute Juſtice on the Of- 


fender. Thus Moſes animated with the 
Spirit of God killed the Egyptian b; 
thus Phinebas was the revenger of the 
crime of the Hraelite with the Midia- 
nitiſh woman e; thus, after his exam- 
ple, the People, by the command of 
Moſes flew four and twenty thouſand 
of their brethren, who had joined them- 
ſelves unto Baal-perr d; thus David 
cauſed the perſon who glotied in his 
having killed Saul, to be put to death 
in his own preſence e; thus the whole 
Body of the People were Executioners 
of the Sentences of Death pronounced 
by the divine Law, and every one arm- 
ed himſelf with a zeal for Juſtice to 
ſtone thoſe on whom the Law ihflifted 


an Egyptian ſmiti 


Book II. 
that puniſhmentf. So that all theſe 
ways of executing Sentences of Death 
ar nothing odious or deſpicable in them, 
bit had on the contrary, the glory of 
the Zeal of God and of Juſtice, and 
the character of Works of 4 ro 
and Piety; and there have been ſome 
Governments in which, altho' they 
were ignorant of the true Religion, yet 
the bare conſideration of the Kenhotity 
of Juſtice gave a Rank of Honour to 
thoſe who exerciſed this Function s; but 
when the perſons who exerciſe it have 
rio other view in laying their hands on 
Criminals to make them ſuffer the Pu- 
niſhments to which they are condemned, 
than barely the reward which they re- 
ceive for doing it, theſe Executions in 
their hands have neither the glory of a 
Zeal for Juſtice, nor the hondur of Au- 
thority; but this is no hindrance why 
thoſe who exerciſe this Function, may 
not have other more generous motives 
than that of the ſmall profit which th 
make by being the Executionets of Juſ- 
dice. 


» And it came to paſs in thoſe days, when Mo- 

ſes was grown, that he went out unto his bre- 
thren, and looked on their burdens; and he ſpied 
an Hebrew, one of his bre- 
thren, And he looked this way and that way, and 
when he faw that there was no man, he flew the 
Egyptian, and hid him in the fand. Exod, ii. 
II, 12. 
And ſeeing one of them ſuffer wrong, he de- 
fended him, and avenged him that was oppreſſed; 
and ſmote the Egyptian. For he ſuppoſed his 
brethren would have underſtood, ho that God by 
his hand would deliver them, but they underſtood 
not. Ads vil. 24, 25. 

© And when Phinchas the ſon of Eleazar, the 
fon of Aaron the Prieſt, faw git, he roſe up from 
amongſt the congregation, and took a javelin in 
his hand; and he 'went after the man of 11rael in- 
to the tent, and thruſt both of them through. 
Numb. xxv. 7, 8. 

And Moſes faid unto the Judges of Iſrael, Slay 
ye every one his men, that were joined unto Baal- 

r. Numb. xxv. 7. 

And thoſe that died in the plague, were twen- 

and four thouſand. Numb. xxv. . 

* And David called one of the young men, and 
faid, Go near, and fall upon him. And he ſmote 
him that he died. 2 Sam. i. 15. 

Bring forth him that hath curſed, without the 
camp, and let all that heard him, lay their hands 
upon his head, and let all the congregation ſtone 
him, And thou ſhalt ſpeak unto the children of 
Iſrael, faying, Whoſoever curſeth his God, ſhall 
bear his fin, Levit. xxiv. 14, 15. 

And thou ſhalt ſtone him with ſtones, that he 
die; becauſe the hath ſought to thruſt thee away 
from the Lord thy God, which brought ' thee out 
of the land of Egypt, from the houſe of bondage. 
Deut. xiii. 10. 

Then ſhalt thou bring forth that man, or that 
woman, which have committed that wicked thing, 
unto thy gates, even that man or that woman, 
and 'ſhalt ſtone them with ſtones, till they dic. 
Deut. xvii. 5. 

Then they ſhall bring out the damſel to the door 


of 
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of her father's houſe, and the men of her city ſhall 
ſtone her with ſtones that ſhe die; becauſe ſhe hath 
wrought folly in 1/ael, to play the whore in her 
father's houſe; ſo ſhalt thou put evil away from 


among you. Deut. xxii. 21, 
8 See Ariſtotle 6. Politic. cap. ult. 


It is in theſe two firſt characters of 
the Dignity and Authority of Offices, 
that the diſtinction between Officers 
and private perſons does chiefly con- 
ſiſt; for it is by the Authority and b 
the Dignity or Honour annexed to Of- 
fices, that they have a rank of Diſtinc- 
tion, every one in his Order, in the 
manner that has been remarked, and 
which procures to them a reſpect pro- 
portionable to this Rank, and to the 
quality of their Functions, that they 
may be able to execute them with that 
power and liberty which the publick 
Order requires, and which ſubſiſts mere- 
ly by the free exerciſe and right uſe 
of all the Offices. 

Beſides theſe two firſt characters of 
Dignity and Authority which the Func- 
tions of Officers give to their Offices, 
they give them likewiſe Rights which 
are conſequences of them, and which 
may be reduced to two kinds; the one 
of the Recompences or Profits belong- 
ing to thoſe Functions; and the other 

ſome Privileges, or other Advanta- 


1 
o 
ges. 

The Recompences or Profits are of 
two ſorts; the Salaries, and the Per- 
quiſites. We give one or other of theſe 
names to the gains which Officers may 
make by their Functions; but theſe 
Profits, theſe Privileges, and theſe Ad- 
vantages do not belong indifferently to 
all Officers in 2 and it is neceſſa- 
ry to make different diſtinctions of them 
according as they have theſe different 
Rights; ſor ſome of them have both 
. — Perquiſites, and Privileges; o- 
thers have neither Salaries, nor Perqui- 
ſites, nor Privileges; others again have 
Privileges without Salaries, or other 
Gains ; there are ſome who have Per- 
gue without Salaries, and without 

rivileges; and there are ſome who 
have Salaries and Privileges, but no Per- 
quiſites. We ſhall ſce theſe different 
combinations in the ſecond Section of 
this Title, which ſhall be of the Rights 
and Privileges of Officers, and of their 
Rank; e, we ſhall firſt explain in the 
firſt Section that which relates to the 
different ſorts of Dignity and Authority 
annexed to the ſeveral Offices. 


1 


Of the different forts of Dignity 
and Authority annexed to Offices. 


The CONTENTS. 


1. Definition of Dignity. 

2. Definition of Authority. 

3. Reſpect is due to Officers without any 
regard to their perſonal merit. 

4. Different degrees of Dignity and Au- 
thority, and divers uſes both of 
the one and of the other. 

5. Divers combinations of Dignity and 
Authority of the ſeveral ſorts of 

 Ofhies. 

6. Uſe of Dignity and Authority in Offi- 
ces which ſeem to have neither of 
them. = 

7. The uſe of Authority demands the uſe 


of Force. 


I. 


E generally call by the name of 1. Daf. 
Dignity of Offices the Honour” of Dig 
which their Functions procure; and 
this Dignity may be conſidered, either 
in the perſons of the Officers who exe- 
cute the Offices, or in the Offices them- 
ſelves, which are ſometimes called bare- 
ly by the name of Dignities *. 
* We ſay of an Office, that it gives a Dignity, and 
that the {A hath the Dignity which his Office gives 
him; and it is likewiſe ſaid, that an Office is a Dig- 
nity ; and ſometimes in Courts of Fuſtice they diſtinguiſh 
by the name of Dignity certain Offices, which are above 
the others; ſuch as are in France in the Furiſdittions of 
Bailiffs and Seneſchals, the Offices of Lieutenant General, 
of Lieutenant Criminal, and others; m the ſame man- 
ner as in the Chapters of Churches, they give the name 
of Dignities to the firſt, and chief Titles of Dean, Pro- 
voſt, and others. ; 


II. 


The Authority of Offices is the Pow - 2. Pein 
er which Officers have to exerciſe the = Au- 
Functions thereof, and to compel thoſe . 
whom they concern to ſubmit to them, 
whether they will, or not b. 


o It is a natural conſequence of the uſe of Offices, 
that thoſe who execute them ſhould have the Power and 


Authority to perform the Functions thereof. 


III. 


Sceing Authority and Dignity are an- 3. Reſpect 
nexcd unto Offices without any regard i due 10 
to the perſonal qualities of the Officers, , 
and that the ſame Reſpect and Obedi- V ard 
ence is due to their Ra chat is due e then 
to the Orders of God, which they exc- 8 
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cute; this duty obliges us to reſpect and 
obey even thoſe Officers who have not 
the merit with which they ought to 
accompany the exerciſe of their Func- 
tions e. 


* Sed the fourth and the ſixth Articles of the ſecond 
Sefton of the firſt Title of the firſt Book. 


IV. 
4. Dif- Dignity and Authority being annexed 
7 8 of O 8 ought 
of Dignity bags i f 
and Aurto- to diſtinguiſh not only different degrees 
rity, and of Dignity and Authority, according to 
divers uſes the differences of the Functions; but 
becauſe in ſome there appears neither 
= aber.” Dignity nor Authority, it is neceſſary 
to diſtinguiſh in them the manner in 
which both the one and the other have 
their uſe: theſe two ſorts of diſtinctions 
will appear by the Articles which fol- 


low 4. 
4 See the following Articles. 


V 


5. Dives As for the diſtinction of the Dignity 
combinati- and Authority of Offices by the differen- 
3 ces of their Functions, we may reduce 
Authority to two general Views all the ways of 
of the ſe- making this diſtinction; the firſt, by 
veral forts conſidering the divers kinds of Offices, 
4 Offices. and their ſeveral Orders, and by compa- 
ring the Offices of one Order with thoſe 
of another; and the ſecond by compar- 
ing in each Order the ſuperior Offices 
with the inferior: Thus by the firſt of 
theſe Views, the Dignity and Authority 
of the firſt Magiſtrates of Juſtice is a- 
bove thoſe of the firſt Officers of the 
Revenue, becauſe the Functions of Juſ- 
tice have by their nature more ah — 
and more Authority than the Functions 
of the Revenue ought to have; and by 
the ſecond, the Officers of the Parlia- 
ments in France have more Dignity and 


Authority, than the Officers of the Ju- 


riſdictions of Bailiffs and Seneſchals : and 
it is by comparing under theſe two 
views every Office with all others, 
whether of the ſame Order, or of dif- 
ferent Orders, that we ought to diſtin- 
iſh their Dignity and their Authority 
5 the conſequence of their Functions, 
not only in Offices of Juſtice, of Policy, 
and of the Revenue; but alſo in Offices 
belonging to the King's Houſhold, in 
Offices of War, and in all others; ob- 
ſerving the proportions between one 
Order and another, and between Offices 
of one and the ſame Order, and be- 
tween the different degrees of one Or- 
der compared with the different degrees 
of other Orders; for all theſe propor- 
b 1 
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tions diverſify both the Dignity, the 
Authority, and the Rank of Offices, 
and of the Officers e. 


* See the third Seckion of this Title, The Reader 
muſt conſult touching the differences of the Dignity of 
the Offices of the ſeveral Orders, what has been ſaid 
of them in the Preamble of this Title. 


VI. 


In order to diſtinguiſh the ways in 6. Us 
which Dignity and Authority have their 8 
uſe even in thoſe Offices and Functions . 
which ſeem to have neither of them, ich {en 
it is neceſſary to remark that ſince all / hare 
the Functions of all Offices have a rela- > -oog 7 
tion to the publick Order, there is not 
any one of them of which the Miniſtry 
does not make a part of the general 
Adminiſtration of Juſtice, and of the 
Policy, which regulates every thing that 
compoſes the Order of the State; ſo 
that the leaſt of thoſe Functions have 
the characters of Dignity and Authority 
which ſuit with them, and which ex- 
tend to all that the ſaid Adminiſtration 
may require, for inculcating reſpect and 
obedience on all thoſe whom the ſaid 
Functions may any way concern, and 
who on their part ought to reverence 
in all the ſaid Functions the divine Pro- 
vidence that ſubjects them theretoF. 


f See concerning this Article that which has been 
ſaid of it a little before the end of the Preamble of this 


Title, 
VIL 


Since the uſe of the Dignity and Au- 7. Th «# 
thority of Offices is to keep within 2 __ 
bounds, by Reſpect and Obedience, all , oe of 
thoſe whom the ſeveral Functions of xy: 
the Offices may any way concern, to 
the end that no body may tranſgreſs in 
any thing the Order which is to pre- 
ſerve the publick peace and quiet; this 
Obedience and this Reſpect are duties 
independent of the will of thoſe whom 
they oblige ; ſo that Dignity and Au- 
thority, which upon the good have of 
themſelves their entire effect, would be 
uſeleſs with regard to. others, if Force 
were not joined to the one and to the 
other, to make them effectual againſt 
the rebellious ; and every Office ought 
to have the uſe of the Force that is ne- 
ceſſary for the exerciſe of its Functions, 
and even the uſe of Arms, if the reſiſt- 
ance to the Order be ſuch as that it is 
neceſſary to have recourſe thereto. 
Thus the Orders of Juſtice, as well as 
thoſe of War, are put in execution by 
force of Arms by the Miniſters, who 
exerciſe this Function againſt thoſe who 
by their diſobedience draw upon _— 

| | elves 


I. The 
Right at 
Duty of 
exerciſing 
the Fun 
trons of 


Offices, 


the Society, and to 1 — every thin 
that diſturbs it; for Wars even again 


Enemies ought to be nothing elle but 
Juſtice armed in order to compel them 


to ſubmit to its Rules 8. 
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Of the Rights and Privileges of 


Officers. 


The CONTENTS. 


1. The Right and duty of exerciſing the 
Functions of Offices. 

2. The duty of Officers to execute their 
Ofices, implies that of receiving a 
recompence for the ſame. 

3. The Functions of the Offices of Towns, 
which are called Municipal Offices, 
are exerciſed without wages. 

4. The Judges of differences among Met- 
chants exerciſe their Functions with- 
out Salaries. 

5. Officials exerciſe their Functions with- 
out Salaries. | 

6. Many Officers of Juſtice have not Fa- 
laries proportionable to their Func- 
tions. 

7. Two ſorts of recompence which Officers 
have, the Profits and the Privi- 
leges. 

8. The Privileges of Officers are different, 
according as the Prince has been 
pleaſed to grant them. 

9. The Rights of the Veteran Officers. 

10. Offices which entitle the Officers to 
have their Cauſes tried in certain 
Courts. 

11. The Privileges of Officers con/iſt 
chiefly in divers Exemptions. 

12. The Quality, the Rank, and the Pri- 
vileges of Officers paſs to their 

ves. 5 
13. None of the Privileges of Officers go 
% their Children, except that of 
Nobility. 

14. The Rights and the Privileges are 

differently diſtributed among the 


Officers. 
I. 
I, The E may conſider as the firſt of the 
on ns Rights of Officers, that which 
ug they all have to exerciſe the Functions 


te Func. Of their reſpective Offices; for it is for 
"ons of that end that they are eſtabliſned; ſo 
es. that this Right is joined in them to the 


ſelves this violence; and it is alſo the 
natural uſe of Arms, and of all Force 
on Men, to ſubject them to obedience 
in what relates to the external Order of 


b See the firſt Section of the third Title of the firſt 
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neceſſity of exerciſing it, and becomes 
a duty to them, of which we ſhall ſpeak 
in the following Title *. 


* The Right which Officers have to exerciſe their Office!, 
is founded on the duty which obliges them to it; and 
that they may be able to execute this duty, the Publick 
ought to put into their hands this Authority. 

Cui juriſdictio data eſt ea quoque conceſſa eſſe 
videntur, ſine quibus juriſdictio explicari non po- 
teſt, J. 2. F. de juriſd. 

Mandatam ſibi juriſdictionem mandare alteri non 
poſſe manifeſtum eſt, Mandata juriſdictione pri- 
vato etiam imperium quod non eſt merum, videtut 
mandari, quia juriſdictio, fine modica coercitione 


nulla eſt, I. alt. F. de off. ejus cui mand. eſt juriſdic. 


IT. 

The right and the duty of Officers to 2. The Du- 
execute their Offices for the good of) ff 2% 
the Publick, implies the right of reap- 77 e 
ing from thence the recompence which gg. im- 
the Services that they render may de- ples thar 
ſerve b; and it is the duty of the Prince A recerving 
to put Officers in a condition to exe- a he 
cute their Ofhces without rendring them?) fame. 
burdenſome to themſelves and to their 
Families; and this is what makes the 
ſeveral recompences, which the Prince 
gives to the differcnt ſorts of Officers, 
whether it by the name of Penſion, Sa- 
lary, Stipend, or other fixed Revenue, 
or by rewards ſuited to the occaſions 
and to the ſervices; but this Rule hath 
its exceptions, which ſhall be explained 
in the following Articles. 


> The labourer is worthy of his hire. Lake x. 7. 
1 Iim. v. 18. 

If thoſe who ſerve in the Miniſiry of the Prieſthood 
have a right to draw their Subſ;ſtence from it, much 
more may all thoſe do ſo who exerciſe other Functions. 
Matth. x. 10. 

Have we not power to eat and drink? 1 Co- 
rinth. ix. 4. 

Who gocth a warfare at any time at his own 
Charges? Who planteth a vineyard, and eateth not 
of the fruit thereof? Or who fecdeth a flock, and 
eateth not of the milk of the lock? 1 Cor. ix. 7. 

If we have ſown unto you ſpiritual things, is it 
a great thing if we ſhall reap your carnal things? 
1 Gr. ix. 11. 

Do not ye know, that they which miniſter a- 
bout holy things, live of the things of the tem- 
ple? and they which wait at the altar, are par- 
takers with the altar? Even fo hath the Lord or- 
dained, that they which preach the Goſpel ſhould 
live of the Goſpel. 1 Cor. ix. 13, 14. 


III. 

Seeing the Functions of the Offices 3. The 
of Towns, which are called Municipal F of 
Offices, relate to the common good e 
the Inhabitants, and that they are call- py; 
ed to the exerciſe of them, as if they are called 
were their own proper Affairs, every Mwniipat 


one in his turn, and for a ſhort time; —— . 


this ſervice is due by the bare effect of bon: 
the reciprocal duty that is between the vage, 
ſaid Inhabitants to bear thoſe Offices for 
their common good, according as they 
are capable of them. Thus thoſe Func- 

| ri0ns 
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tions are exerciſed without wages ©, 
whether it be that they have any * 
nity, any Authority annexed to them, 
as thoſe of Sheriffs, Confuls, and others, 
or that they conſiſt barely in collecting 
the publick Monies, or in other Func- 
tions of the like nature; but for the 
ing of the publick Monies, there is 
allowed, inſtead of Salary, fo much in 
the Pougg out of the Monies that are to 
be levied. 
© This it ion to the Article in re- 
pelt the Offers of Towns, LE their Func- 
tions without wages. 


IV. 


4. Th The Judges appointed in France to 
Fudges of determine differences between Merchant 
— and Merchant, in relation to their mer- 
chants ex- Cantile affairs, have no Salary for the 
erciſe their exerciſe of their Functions, and that for 
ji N the ſame reaſon why no Salaries are ap- 
Sale, pointed for Municipal Offices; for the 
{aid Judges are elected by the Company 
of Merchants, to exercile this Function 
in their reſpective turns, according as 
they are capable thereof, and to exerciſe 
the ſame only for a ſhort time 4. 


4. This is a conſequence of the foregoing Articles, 


v 


5. Offcias The Functions of Officials are exer” 
exerciſe ciſed without Salaries ; for as to what 
a "_— concerns the Spiritual Juriſdiction, the 
% gels. Church has no mow mp out of which 
ries, the ſaid Salaries may be iſſued, and the 
Spiritual Functions are to be exerciſed 
without any fee or reward; and as for 
the Temporal Juriſdiction which the 
Kings have 2 unto the Church 
over Eccleſia 
privilege which does not extend ſo far 
as to ſet apart out of the Exchequer a 
Fund for the Salaries of Officials; but 
as for the other Eccleſiaſtical Officers 
who are Counſellors, or Judges in the 
Ordinary Courts of Juſtice; of whom 
mention has been made in the forego- 
ing Title; as they are Officers of the 
King, and Judges between Lay perſons, 
and of temporal concerns; they have 
their Salaries in the ſame manner as the 
other Judges of the ſaid Courts. 


Ibis is likewiſe anather Exception- with regard to 


Officials. 
* VI. 


6. Mary We may likewiſe remark as a kind of 


Yr: exception to che Rule explained in the 
have we ſecond Article, that many Officers, eſpe- 
Salaries Cially thoſe of Juſtice, have not Salaries 


proportiona- proportionable to their, Functions, and 
Ge ro 1987 that the greater part have them ſo. very 
| 4 


ical perſons, the ſame is a 


inconſiderable, that a very ſmall ſhare 
of their Functions might juſtly deſerve 
them. Bur this exception is founded 
upon two reaſons; one is, that the faid 

tices have their Salaries regulated up- 
an the foot of the Revenue which they 
yielded to the King, and not on the 
foot of the Price which they are ſold 
at; for that Price riſes in conſideration 
of the honour and other adyantages 
which thoſe who purchaſe the Offices 
regard in them; and the other is, that 
the permiſſion which they have to take 
for the exerciſe of the Functions of the 
{aid Offices, thoſe emoluments which 


are called Perquiſites, is to them in lieu 
of a Salaryf, 


It would be agreeable to the Order of Nature, 
that the Officers of Fuſtice ſhould adminiſter it without a 
fee or reward from the parties, and that conſe 5 
= ought to. have ſufficient Salaries from the Publick 

ch they ſerve; but the infinite multitude of Law- 
Smits, and the firange multiplicity of proceedings in 
every one of them having increaſed the number of Offi- 
cers in Courts of Fuſtice, or the multitude of Officers 
having plied Law-Suits and the Proceedings there- 
in (for each of theſe multiplicities is naturally the 
cauſe and the effett of the other ;,) it is come to that 
paſs by the preſent condition of things, that the Publick 
world be too much burdened, if it gave ta all the Offi- 
cers of Fuſtice ſufficient Salaries to oblige them to ren- 
der it gratis, without taking any. Fees or Perquiſites : fa 
that it ſeems to be for the good. of the State, to conti- 
nue the uſe thereof, but under three conditions, to be in- 
violably obſerved by all Officers of Fuſtice. The firſt 
is, not to reckon that thoſe Perquiſites ought to be ſuch, 
as to ſupply what they may judge to be waxting to 
make up their. Salaries. ſuch- as they may. fancy their 
Offices to. deſerve upon the foot: that they are ſold at; 
but only ſuch as their labour may ſeem reaſonably to 
deſerve, and that in proportion to the nature rd the 
Affairs, and the circumſtances of the Parties. ſe- 
cond is, not to omit, the Functions which are part of the 
duty of the Officers of Fuſtice, altho' they reap no benefit 
thereby ; ſuch as are, for example, the Functions of the 
King's Procurators, in caſes where the Public is con- 
cerned, aud where they are the only Parties, and where 
the Fudges have alſo on their part the duty of their 
Fundtions, And the third, that with regard to the 
Affairs in which. there are Parties concerned, and of 
whom the Officers might lawfully tale Fees and Per- 
quiſites, they do not refuſe to render Fuſtice to the 
Parties, who are poor and unable to pay the uſual Fees 
of Court; for Fuſtice is due to them as much, or rather 
more than to others, and they cannot expect it, unleſs 
it be from thoſe who have the Adminiſtration of it. 

It i under theſe. three conditions that the uſe of 
Fees and Perquiſites is permitted, and. the. Publick may 
perhaps find its account better therein with- reſpect to 
ſome Fudges than if they had ſuffitient Salaries ſettled. 


on them; for there are ſome who by reaſon of the faci- 


lity of bearing Offices, aud drawing from them the ad- 
vantages which may be had without their giving them- 
ſelves much trouble in executing them, would be ſoon 
wearied of the trouble of looking mto Proceſſes, and 
giving à due attendance in Court, and to whom the. 
lurement of profit is inſtead of a zeal to da Fuſtice. 

We may add here in relation to the uſe 8 — and 
Perquiſites for Sentences in Cauſes, that the Emp 
Juſtinian allowed them to two. farts of. Fudges; 1 
rhoſe who were called Defenders f the Towns, and ts. 
thoſe who were called Pedaneorg Fudges, who were al- 
lowed to take to the amount of a certain Sum, in the 

ſame 


0 CK. 
ail ere 
Accor 
a the 


ſame manner as he bad regulated it in favour of the 
Defenders of Towns. 

Quia vero etiam defenſores civitatum extra 
omne commodum fiunt: & pro decretis eorum, 11 
quidem civitates * * ſunt, quatuor ſolummo- 
do dabuntur aurei foro tux ſublimitatis: fi vero 
minores, tres: ſicut jamdudum noſtris conſtitutum 
eſt legibus. Si vero quædam ſalaria habent publi- 
ca, etiam hxc ſecundum conſuetudinem percipi- 
ent. Nov. 15. c. 6. 

Ne autem circa hæc labor ſine mercede noſtris 
fiat pedaneis, ſancimus eos in unaquaque dicta apud 
eos cauſa, vel ſi divinitus fuerit deputata, duos 
quidem aureos ab utraque parte in conteſtatione 
litis accipere, & duos in fine negotii, & ultra hoc 
nihil (quod etiam prædeceſſores noſtri definierunt) 
ſed his contentos eſſe ſolis: privilegiis quippe quæ 
in deminutione ſumptuum quibuſdam conceſſa ſunt, 
omnibus integris ſecundùm ſuum ordinem conſer- 
vandis. Hoc autem dicimus in litibus tranſcen- 
dentibus quantitatem aureorum centum. Si enim 
uſque ad hoc menſura fuerit litium: nihil 
cos audientiæ cauſa volumus exigi. Qui enim ita 
parvæ quantitati exactionem facit, pro maxima 
parte victoria ſic pauperem fraudat. Et neque in 
hoc ſolum modo ſtamus, ſed etiam de proprio ipl1 
largimur. Volumus enim unumquemque iſtiuſmo- 
di pedeanorum, annis ſingulis a menſa tuæ cellitu- 
dinis percipere duas libras auri, & his efle conten- 
tum ſolis, & neque redimi: & aurum omnino de- 
ſpicere. Propterea enim eligimus fiſcum minuere, 
quatenus horum unuſquiſque contentus noſtrd lar- 
gitate, & quaternis aureis puras & Deo & nobis & 
legi cuſtodiat manus, cogitans quæ à prioribus le- 
giſlatoribus de his definita ſunt. Nov. 8 2. c. 9. 


VII. 
7. Two Theſe Rights of Offices, to draw 


forts of re- from them Salaries, Penſions, Perqui— 

c lites, or other Profits; tor ſome Offices 

prog have other ſorts of Rights, and that by 

te Profies, Law too, which are certain ſmall ad- 

and the vantages which it would be needleſs to 

Privileges. mention here, are the firſt kind of Re- 
compence of the ſervice of Officers; and 
the Privileges which they enjoy are the 
ſecond kind; and we do not reckon 
here for a third kind the Honour which 
accrues to Officers from the exerciſe of 
their Functions: for if we underſtand 
by this Honour, Dignity and Authority, 
it is not a recompence ct the Services 
of Officers; but it is on the contrary, 
an engagement which obliges them to 
it; and if we mean by Honour, the c- 
ſteem and the 58. which Officers 
acquire by diſcharging worthily their 
Offices, this Honour is not ſo much a 
recompence of their Services, as the 
natural fruit of the merit of thoſe who 
diſtinguiſh themſelves by their capacity, 
their probity, and the other qualities 
which make this merit in them. 


VIII. 


8. The Pri- The Privileges of Officers are of ma- 
*eges of ny ſorts, according as the Kings have 
3 granted them differently to the ſeveral 
accordiyz matures of Offices; thus ſome have the 


4: theFrixce privilege of ennobling thoſe who enjoy 
Ib 1 


— 
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them, if they keep them till their death; Y Geer 
others do confer Nobility, but not on 7 
the firſt Poſſeſſor, but only on him ð 9 
whole Father or Grandfather died poſ- 

ſeſſed of the Office, or have ſerved in it 

the time which gives the quality of Ve- 

teran, of which we ſhall take notice in 

the following Article; and there are e- 

ven ſome Towns in France where the 

Office of Sheriff ennobles the perſons 

who ſerve in its. 


Charles VIII. by an Edi dated at Lyons, in 
the Month of December, 1495, granted the Privilege 
of Nobility to twelve Sheriff; of the Town of Lyons. 
Henry IV. 6y an Edict of the Month of December, 
1595, reduced them to the number of four. There 
are other Towns which hade the ſame Privileges. 


IX. 


We call thoſe Officers Veterans, who 9. Tie 
have ſerved twenty years in their Of- Rights of 
fices; and this conſideration entitles /*7*” 
thole who after the ſaid Service lay YT" 
down their Officcs, to retain the Qua- 
lity, and even the Rights, the Rank, 
and the Privileges annexed to them; 
which are confirmed to them by the 
King's Letters Patents; but they have 
neither Salary nor Perquiſites. Thus 
the Officers who are Veterans, have by 
reaſon of this quality a kind of Privi- 
lege, which hath this effect with re— 
gard to the Officers of Juſtice, that they 
may aſſiſt in giving Judgment on Law- 
Suits, and have their Votes therein, in 
the ſame manner as they had whilſt they 
were actual Judges; but they cannot 
preſide in that quality, altho' they re- 
tain the other Privileges of the Offices, 
according as the Ulage, and the Letters 
which they procure from the Prince, 
may regulate them h. 


" This word Veterans hath its Origine in the Ro- 
man Law, where they gave the name of Veteran io 
Soldiers who had ſerved twenty years; which long Ser- 
vice was rewarded with ſome Exemption; as ts to be 
ſeen m the Title of the Code de Veteranis; and the 
like Service acquired alſo to other Functions certain Pri- 
vileges. 

Grammaticos tam Græcos quam Latinos, So- 
phiſtas & Juriſpetitos, in hac regia urbe profeſſio- 
nem ſuam exercentes, & inter ſtatutos connume- 
ratos, fi laudabilem in ſe probis moribus vitam eſſe 
monſtraverint, ſi docendi peritiam, facundiam di- 
cendi, interpretandi ſubtilitatem, copiamque diſſe- 
rendi ſe habere patefecerint & cœtu ampliſſimo 
indicante digni fuerint æſtimati: cum ad viginti 
annos obſervatione jugi ac ſedulo docendi labore 
per venerint placuit honorari, & his qui ſunt ex vi- 
caria dignitate connumerati. J. wu. C. de Profeſ. 
qui in urb. Conſt. | 

Qui militiam vel advocationem impleyerunt, 
præter ea privilegia quæ jam adepti ſunt, nec fru- 
menti aut olei comparandi curam, vel inſpectionem 
operum, vel ratiocinium, vel defenſionem civitatis 
vel patris civitatis munus, vel curationem Rei- 
publicæ, vel curationem annonæ exerceant, ſed & 
habitent ubi voluerint, nec Præſidibus, ultra portas 

Eeee occurrere 
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occurrere cogantur, nec ad curias five collegia vo- 
centur inviti, vel nominentur, vel nominent, nec 
deſcriptiones præbeant conſuetudinum, vel ſpecta- 
culorum nomine. Unam quoque domum habeant 
liberam onere ſuſcipiendorum militum ſuperveni- 
entium: iis qui in locis verſantur dignitate aliqua 
præditis ſuam immunitatem obtinentibus. Hæc 
enim conſtitutio priora beneficia auget non minuit. 
At fiſcalia tamen præbeant, & honorem præſides, 
ac viciſſim honorentur ab eis. J. 1. c. quib. muner. 
excuſ. hi qui poſt impl. mit. V. T. C. de Veteranis. 


X. 


10. Oft It is alſo a privilege of many Offices, 
which enti- to give to the Officers the Right to 
e the Off- have the Cauſes in which they are con- 
their Can. cerned tryed in the Courts to which 
ſes tried in they belong, which is called the Right 
certain of Committimus, and of which mention 
Cu. has been made in the ſixteenth Article 

of the firſt Section of the foregoing 

Title i. 

See the ſaid ſixteenth Article. 


XI. 


11. The The other A OI of Officers con- 
Privileges ſiſt principally of ſeveral Exemptions 


2 ee "ome differently to divers Ofhces, 
hy in divers Thus, ſome Offices give an exemption 


Exempti- from the Tax on Real and Perſonal E- 

on. ſtates; others from all the publick Du- 
ties, ſuch as that laid on Salt, the Ex- 
ciſe, the Cuſtoms: ſome exempt per- 
ſons from Town Offices, and from Tu- 
torſhips: others excuſe perſons from 
ſerving in the Militia, from the Watch, 
and from other Services: others entitle 
perſons to an exemption from the Fees 
of the Regiſtries in the King's Courts; 
and many have in this manner ſeveral 
Exemptions, but differently; for there 
are ſome which have all theſe ſorts of 
Exemptions, and others have only ſome 
part of them, more or leſs, according 
to the Grants which have been made 
thereof l. 


| The greateſt part of thoſe who procure to themſelves 
certain Offices, do it only that they may enjoy the Pri- 
vileges and Exemptions which are annexed to them. 


XII. 
iz. The It is likewiſe a Right belonging to 
Qualiy, Offices, that the Quality, the Rank, 
the Rant. and the Privileges of Officers go to their 
and te Pri- Wives, and remain with them whilſt 


leg . . 
Offer, * they continue in the ſtate of Widow- 


to their hood; for the Huſband and the Wife 
?/7ves. are only as it were one and the ſame 
Perſon, ſo that the Wife derives from 
her Huſband all that can go to her Sex; 
but the Widow who marries again fol- 
wm the condition of the ſecond Huſ- 

and m. 


m Fee the ſecond Article of the third Chapter of the 
Treatiſe of Laws, 


x 


Conſulari ſœminæ utique conſularem virum præ- 
ferendum nemo ambigit. Sed vir præfectorius an 
conſulari fœminæ præferatur, videndum? Putem 
præferri: quia major dignitas eft in ſexu virili. Con- 
ſulares autem fœminas dicimus conſularium uxores. 
Adjicit Saturninus etiam matres. Quod nec uſ- 
quam relatum eſt, nec unquam receptum. J. 1. F. 
de Senat. | | ; 

Fœminæ nuptz clariſſimĩs perſonis, clariſſima- 
rum perſonarum appellatione continentur. Clariſ- 
ſimarum foeminarum nomine Senatorum filiæ, niſi 
quæ viros clariſſimos ſortitæ ſunt, non habentur. 
Fœminis enim dignitatem clariſſimam mariti tri- 
buunt: parentes verò donec plebeii nuptiis fuerint 
copulatæ. Tamdiu igitur clariſſima fœmina erit, 
quamdiu Senatori nupta eſt, vel clariſſimo, aut ſe- 

arata ab eo, alii inferioris dignitatis non nupſit. 
. 8. eodem, eee eee 

Mulieres honore maritorum erigimus, genere 
nobilitamus, & forum ex eorum perſona ſtatuimus, 
& domicilia mutamus. Si autem minoris ordinis 
virum poſtea ſortitæ fuerint: priore dignitate pri- 
vatæ poſterioris mariti ſequentur conditionem. 
J. 13. C. de dignit. Sha 

Jubemus, falvo honore qui per revocationem ſa- 
cræ revocatoriæ defertur, durante, licere cunctis 
tam minoribus quam majoribus poteſtatem geren- 
tibus, nec non etiam honorariis A atribus, hive ex 
hac regia urbe, principali videlicet przcedente con- 
ſenſu, profecti fuerint, five in provinciis habitantes 
ſacratiſſimum (ſuis ſcilicet poſcentibus negotiis ) 
petere maluerint comitatum : ſine ſacra quoque re- 
vocatoria ad hanc regiam urbem pervenire. J. ult. 
C. eod. 


XIII. 


Of all the Rights and Privileges of 13. xe 
Officers, there is none that es to of the Iri- 
N obility , f 

Officers go 


their Children, except the 
which Offices may give; for Nobility 


or even before the admiſhon to the Of- 
fice, are made Noble as well as thoſe 
who are born afterwards; but the Chil- 
dren of other Officers may have the 
Quality which the Rank of their Fa- 
thers may give them". 


Nec intereſt jam in ſenatoria dignitate conſti- 
tutus eum ſuſceperit an ante dignitatem ſenatori- 
am. J. 5. in f. . de Senat. 


XIV. 


The Rights and the Privileges which ,,. 7 


have been 1 now explained, are dif- rights a 
ributed among the Officers,“ Pr. 
: | | F- leges are 
and in ſuch a manner, that ſome Of- 
ficers have both Salaries, Perquiſites, jib: 
and Privileges, as the Officers of the amor '* 


Parliaments in France, of the Chambers ee. 


ferently dif 


of Accompts, of the Courts of Aids, 
and of the other Courts of Juſtice, and 
many other Officers of Juſtice, and of 
the Revenue, the King's Secretaries and 
others ; and there are ſome who have 
neither Salaries, nor Perquiſites, nor 
Privileges, ſach as the Municipal Offi- 
cers of Towns, excepting ſome Towns 
in which the Office of Sheriff confers 

85 | Nobility ; 


to ther 


is principally granted for the Deſcend- c;;1474., 
ants; and even the Children who were except that 
born before the Nobility was acquired, F Novi: 


2, 
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Nobility ; and thoſe have a Privilege 
without a Salary, or Perquiſites; and 
others have only Perquiſites without a 
Salary, and without Privileges, ſuch as 
Proctors, Regiſters, and Notaries Pub- 
lick; and there are others who have Sa- 
laries or Penſions, and Privileges, with- 
out Perquifites, ſuch as the Officers of 
the Crown, and ſome of the chief Of- 
ficers of Juſtice®. 


® One may eaſily judge of theſe different Rights and 
Privileges by the Examples which have been here men- 
tione d. 


S GT ML 
Of the Rank of Officers. 


The CONTENTTS. 


Definition of Rank. 

Definition of Precedency. 

The Rank and Precedency are ſettled 
by different views. 

4. Among Officers of the ſame Court, the 

Chiefs take place of the others. 

7. The others take place according to the 

6 


We IM 


time of their Admiſſeon. 

. The loweſt Officers of a ſuperior Court, 
take place of the firſt Officers of 
an inferior Conrt. 

7. Order of Precedency between Officers 
of different Juriſdictions which 
are not ſubordinate to one another. 

8. If the Ranks of Officers are not fixed, 
they ought to be regulated by the 
Dignity, the Authority, the Func- 
tions, and the Privileges of their 
Offices. 

9. The Officer has the Rank which the 
King gives him. 


I. 
Deſiuiti-D Y the Rank of Officers is meant, 
o, Raul. their ſituation in the Order of the 


Places which oy one has in vertue of 


his Office, either above or below others ; 
for there cannot be two Perſons in the 
fame Rank, no more than two Bodics 
in one and the fame place; but every 
Ofhcer being compared with all other 
Officers, has of neceſſity his Rank be- 
fore or after the others, otherwiſe there 
would be a diſpute between them con- 
cerning the Precedency *. 


* The Reader may conſult in relation to this Section, 
the third Section of the ninth Title of the Firſt Book, of 
the ſeveral Orders of perſons who compoſe a State. 


IT. 
a. Defiiti> This Rank of Officers is called like- 


wiſe by the name of Place or Seat; e- 9nof Prece- 
ſpecially among Officers who have their %. 
Sear in the ſame Court, or between 
Officers of different Courts, who meet in 
common Aſſemblies, or upon Functions 

of publick Ceremony; and the Right 

which one has to take place of the o- 

thers, is called by the name of Pre- 
cedency. 


III. 


The Rank or Place, and the Prece- 3. Ne Rani 
dency among Officers are regulated by % Tece- 
ſeveral vi di „g dency are 
everal views, according to the diffe 4 by 
rent ways of diſtinguiſhing them, as {ferent 
will appear by the Articles which fol- vws. 


low b. 
o See the following Articles. 


IV. 


Among Officers belonging to one and 4. Among 

the ſame Court, thoſe who are Chiefs OH & 
the ſame 

or Preſidents of the Court, or who arc G, the 
diſtinguiſhed by Titles of Dignity, take chiefs cake 

lace of the others. Thus in the Par- place of the 
— and other Courts of Juſtice in e. 
Trance, the Preſidents take place of the 
Counſellors or Judges; thus in the Ju- 
riſdictions of the Bailiffs and Seneſchals, 
the Lieutenants General and Licutenants 
Civil are the firſt in Rank; the Licute- 
nants Criminal, the Particular Lieute- 
nants, and the Aſſeſſors, come next in 
order, and take place of the Counſel- 
lors or Judges e. 

© It is natural that in each Court the Chiefs ſhould 
take place of the others, : 

Nihil eſt tam injurioſum in conſervandis & cuſ- 
todiendis gradibus dignitatum, quam uſurpationis 
ambitio. Perit enim omnis prærogativa merito- 
rum, ſi abſque reſpectu & contemplatione vel qua- 
litate etiam provectionis emeritæ cuſtodiendi ho- 
noris locus præſumitur potius quam tenetur, ut 
aut potioribus eri piatur id quod eſt debitum, aut 
inferioribus proſit quod videtur indebitum. Cod. 
Theod. ut dign. ord. ſerv. 


V. 


Among Officers of one and the ſamc 5. Iheother, 
Court, who are not diſtinguiſhed by e place 
Dignities, and who have — 4 the ſame 2 of 
Title, ſuch as the Counſellors or Judges ;z;, A4. 
of the Parliaments, and other Courts of mifpn. 
Juſtice in Hance, their Seats or Places 
are regulated according to the time of 
their Admiſſion, and thoſe who are firſt 
admitted and inſtalled, that is to ſay, 
put into 2 take place of the 
others; for it would not be juſt that 
the new comers ſhould make the others 
go back, and beſides there would be too 
great inconveniences in diſtinguiſhing 
them after any other manner 4. 


* Antiquitus ſtatutum eſt conſularibus viris cx- 
Keee 2 | teros 
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teros quidem honoratos pſiys trabex ſummitate, 
vero inſulis, conſideratione tantum temporis 
auteire. If enim in uno eodemque genere dig- 
nitatis prior eſſe debuerat, niſi qui prior meruit 
dignitatem? Cum poſterior etiam ſi ejuſdem ho- 
noris N auſpicia, gedere tamen illius tem- 
ris conſuli debeat, quo ipſe non fuerit: hoc ob- 
Ervatido & ſi iterata vice faſtigia conſulatus aliquis 
aſcenderit repetiti etenim faſces, virtutes ſæpe me- 
riti comprobant, non augent, quia nihil altius dig- 
nitate. Quod fi quis prior conſul poſteriori con- 
ſuli eidemque patricio poſthabitus, patriciatum 
poſtea conſequatur : vinci aum oportet ; qui prior 
meruit patriciatum, P iſte honore patriciæ 
dignitatis decoratus eſt. I. 1. C. de Conf. & non. 


VI. 


6. Thelow- Among the Officers belonging to dif- 
eſt Officers ferent Courts, which are ſubordinate 
of a ſuperior the one to the other, the loweſt Of- 
2 ficers of the ſuperior Courts take 3 
% officer of the firſt Officers of the inferior 
of an inſerier Courts; thus the loweſt Officers of the 
Court. Parliaments in Fraxce take place of the 
firſt Officers of the Preſidials; and the 
loweſt Officers in the Courts of Aids 
take place before the firſt Officers of 
the Elections e. 


* Patioris gradus judicibus ab inferioribus com- 
petens reverentia tribuatur. J 5. C. de ic. Rector. 
Prov. | 

Altho' this text hath not @ direct relation to this 
Rule, yet it may be applied to it, ſeeing it ſhews the 
Precedency of ſuperior Fudges before inferior aues. 


VIE. 


5. Ordrof Among Officers belonging to diffe- 
Precedency rent Juriſdictions, which are not in a 
2 degree of ſubordination one to the o- 
fog ther, the firſt Officers of the ſuperior 
diftions Bine n whoſe Functions have moſt 
which are Dignity in them, take place of the 
not ſubordi- x Officers of ſuperior Juriſdictions 
mM one whoſe Functions have leſs Dig in 
them; thus the firft of the ſupreme 
Courts of Ordinary: Juſticc, wh are 
the Parliaments in Fraxce, take place of 
the firſt of the Chambers of Accompts, 

and of the Courts of Aids. 


VIII. 

8. if the Among all Officers of Juſtice, Po- 
Raub of licy, Revenue, and all others of what 
Offers gre nature ſbever, whoſe Rank is not fixed 
ee by the Rules which have been juſt 
ey ought OY Wet bet ru | 
to be regu- NOW explained, it is regulated by the 
laced by the different regards which ought to be had 
Digrity,therg the ſeveral cauſes which give the 
23 Rank; and * 19s ſaid cauſes are the 
015, and the Dignity, the Authority, the Functions, 
Privilege: the Rights and Privileges of the Offices, 
en Offices. and ſeeing they fall in together different- 

ly, and in divers degrees in the different 


kinds of Offices, which makes an infi- 


nite number of combinations; it is by 
the views of thele different combinati- 


ons that the Precedency is ſettled. Thus, 
for example, altho' the Ordinary Juſtice 
hath in its own nature more Dignity 
than the other Juriſdictions have, the 
Officers of the ts of Aids in France 
take place before the Officers of the 


Preſidial Courts, becauſe in their Order 


they have more Authority than the Pre- 
ſidial Courts have, and becauſe they 
have likewiſe more Privileges; and it 1s 
by views of the like nature, and by the 
like proportions, that the Ranks of all 
the Offices are ſcttled. 


© See what has been ſaid concerning this ſubjeft, in 
the beginning of the Preamble of this Title. 


IX 


If the Rank of an Office is regulated 9. % O. 


by the will of the King, the Officer is 
intitled to the Rank which the ſaid 
Title gives him. 
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Of the DUTIES in general, 
of thoſe who execute O H. 
FICES. 


556 HE Dignity, the Authority, 
T the Rights and the Privileges 
2 of Officers are given them on- 
ly in conſideration of the Ser- 
vice which they owe to the Publick; 
thus the general duty of all Officers, is 
to render that Service by a faithful diſ- 
charge of their Functions. 

This general duty, which is common 
to all Ofhcers, * them to look up- 
on themſelves as placed in their Offices 
by the hand of God, that they may 
therein diſcharge the particular duties 
of their Functions towards the Publick, 
and towards the perſons whom the ſaid 
duties may any way concern; and to 
conſider that their Offices oblige them 
to the performance of thoſe Functions, 
and that they are tied by their Miniſtry 
to a faithful performance of them all: 
From whence it follows moſt evidently, 
that it is a groſs and capital error to 
imagine, as many Officers are apt to do, 
that they have the ſaid Rank only for 
themſelves, and to direct their Functions 
only to their own proper benefit; ſo 
that they do not perform them but ac- 
cording as they find therein their own 
profit and advantage; or neglect their 

Functions 
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Functions altogether, or diſcharge them 
with leſs care and exactneſs, if I 
perceive that no other advantage wi 
accrue thereby, beſides what is for the 
Intereſt of the Publick, or that of o- 
ther perſons. 

This error, or abuſe, is more or leſs 
frequent, and of more or leſs impor- 
tance in ſome Offices than others; for it 
is neceſſary to diſtinguiſh two ſorts of 
Offices, choſe whereof the Functions 
are ſuch that the fortune of the Officer 
depends on his application to diſcharge 
them, and thoſe which the Officer may 
neglect, and yet find his account there- 
in. Thus the Officers of the King's 
Houſhold, the Officers of the Army in 
time of War, Receivers, Proctors, No- 
taries Publick, and many other ſorts of 
Officers cannot, without prejudice to 
their Fortunes, abandon or neglect the 
exerciſe of their Functions; thus on the 
contrary, the Officers of Juſtice who 
are not concerned in the carrying on or 
management of Law-Suits, have Func- 
tions which they may _ and yet 
not ſuffer any prejudice thereby z and 
according to this difference of theſe 
two kinds of Offices, it ſeldom hap- 
pens that the Officers of the firſt of 
theſe two forts, whole intereſt obliges 
them to be careful in the diſcharge of 
their Functions, fail to apply themſelves 
thereto, and they have only to take care 
that they do not prevaricate, or be guil- 
iy of any fraud or covin in the diſcharge 
thereof; but on the contrary, thoſe of 
the ſecond fort not finding always in the 
exerciſe of their Functions the allure- 
ment of their own private gain, it is 
caſter for them to be tempted to aban- 

don and neglect their duty. 

„ fri general duty of Officers, 
which obliges them to the exerciſe of 
their Functions, implies three duties, 
Capacity, Probity, and Application; 
for to execute any Office — it is ne- 
ceſſary to underſtand the Functions 
thereof, to have a ſincere intention to 
perform them faithfully, and to be aſ- 
ſiduous and diligent whenever there is 


occaſion to exerciſe them. Without 
Capacity, one falls into faults that are 


often criminal, and which do prejudice 
to thoſe whom the Functions may con- 
cern; without Probity, one prevaricates 
and commits many injuſtices; and with- 
out Application, one runs the hazard 
of failing in his duty, and of making 
others ſuffer by his neglect. 
Theſe three duties of Officers, Ca- 
E Probity, and Application, ſhall 
e the ſubject matter of three Sections 


1 


of this Title, in which ſhall be compre- 
hended all that remains to be explained 
of the ſaid Duties, excepting the duties 
of Officers of re which ſhall be 
the ſubject of the enſuing Title: For as 
to the duties of all the other ſorts of 
Officers, the Rules relating to them 
will be found either in this Title, or in 
other preceding Titles: Thus the duties 
of Officers of War have been explained 
in the ſecond Section of the third Title 
of the firſt Book. Thus thoſe of Mu- 
nicipal Officers have been explained in 
the ſecond Section of the ninth Title of 
the ſame Book; and many Rules touch- 
ing the duty of the Officers of the Re- 
venue, and all others, have been explain- 
ed in divers Titles of the firſt Book, 
according as the matters there treated of 
had any relation to them. 


— — 
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3 
Of the Capacity of Officers. 


The CONTENTS. 


1. Nhat is meant by the Capacity of an 
Officer. | 

2. He ought to have a ſound Judgment, 
enlightned with the knowledge of 
the Laws and Ordinances. 

3. Wherein conſiſts the Capacity of Offi- 
cers of Policy. 

4. The Capacity of the Officers of the 
Revenue conſiſts chiefly in the 
knowledge of the Ordinances and 
Regulations touching that matter. 

7. Capacity of Officers of the Army, 

6. Wherein conſiſts in general the Capa - 
city of all forts of Officers. 


J. 


Y the Capacity of an Officer, is 1. what # 
meant the qualifications - that are meant 6 
proportionable to his Functions; ſo that?“ Capacis 
the Capacity of Officers is different 20-4. a 
cording to their different Functions. 


II. 


The Capacity of an Officer of Jul- 2. He c 
tice conſiſts in a ſound Judgment, en- he 4 
lightned with the kHowledge of the -T 
Laws * and Ordinances, and of the o- ge 
ther Rules according to the quality of with the 
his Functions; thus Regiſters, altho' emledge 
they be Officers of Juſtice, yet they are AN 
not obliged to know the Laws; and e- nan. 
ven among Judges, the inferior ſort of 
them who hold the Courts of Lords of 
Mannors, are likewiſe diſpenſed with in 

that 
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pacity of the Revenue is di 
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that reſpect; for they are allowed, and 
not only ſo but enjoined to take coun- 
ſel and advice in determining the Law- 
Suits, when the difficulties which ariſe 
therein require a more exact knowledge 
of the Laws. apt 
NFurpe eſſe patricio, & nobili, & cauſas oranti, 
jus in quo verfaretur ignorare. J. 2. & 43. ff. de 
WM. ert, | [12 
III. | 


z. herein The Capacity of the Officers of Po- 
conſiſts the licy who are not Officers of Juſtice, 
Capacity of conſiſts in a ſound Judgment inſtructed 
fy 7 in the: Regulations and Orders which 
My they are to ſee put in execution. 


4. The Ca- The A the Officers of the 

rent according to the 

Officers of differences of their Functions; thus 

thoſe who have the direction of the 

chieflyinthe Revenue ought to be well verſed in 

knowledge the Ordinances and Regulations relating 

of the Ordi- to that matter; and thoſe who are in- 

nance; #1rruſted with the Reccipr of any part of 

egulations hea 

rouching the Publick Money, ought to know 

that ma- the Regulations which concern their 

ter. Functions; and their being folvent, or 

able to pay, makes a part of their Ca- 

122 for the ſecurity of the Publick 

Toney z..and ſome of thoſe Officers are 

obliged to give Security betore they are 
admitted to execute their Offices b. 


- » Conſftitutiones principum nec er quem- 
quam nec diſſimulare permittimus. J. 12. C. de jur. 


fact. ign, 
V. 


5. Capacity The Capacity of Officers of the Ar- 
of Officers of my conſiſts in Courage, and in Expe- 
*he Army. rience in Military Affairs. 


VI. 


„ The Capacity of all other ſorts of 
os rl Officers, conſiſt in general in the know- 
general the ledge of the things neceſſary to their 
Capacity of Functions, and in the qualifications 
= F which are required for the due exerciſe 
of them. | 


SECT. 
Of the Probity of Officers. 


The CONTENTS. 


1. I hat is meant by the Probity of an 
Officer. | 
2. It ought to have more or leſs extent, 
* 


according to the differences of the 
Functions of the Offices. 

3. The Probity of the Officers of Juſtice 
ought to be of a diftinguiſhed Cha- 
er, . 

4. Probity of the Officers of Policy. 

5. Probity of the Officers of _ the Reve- 
une. ns 

6. The Probiiy of Collectors and Receiv- 
ers of the Public Monies conſiſts 
chiefly in Humanity. _ 

7. Prabity of Officers of the Army. 

8. Wherein conſiſts in general the Probi- 


ty of. all. ſorts of Officers. 


J. 


Y Probity of an Officer, is meant «. % # 
the diſpoſition of the Mind and 55 
Heart, in which he ought to be for 7"; "ef 
Ke g an Officer. 
acquitting himſelf worthily of his Func- 
tions, and a firm reſolution of putting 
the ſaid diſpoſition in practice whenever 
the occaſion offers. 


IT. 


As the uſe of Probity is of more or 2. K. 
leſs extent and conſequence, according e 
to the differences of the Functions ot“ ” 10 
the ſeveral kinds of Offices, fo every — 7 
Office demands a degree of Probity he difire:- 
proportionable to its Functions, accord- ce of the 
ing to the order which ſhall be explain- © renetions of 


cd in the articles which follow. — 


III. 


The conſequence, and the impor- 3. 7h fre 
tance of the Functions of Juſtice are % F . 
ſuch, that they require a Probity of a 2” 7 
diſtinct character from that which may . be 
ſuffice for the Functions of the other of Ae 


kinds of Offices; and it is to point out g##«4- | 


this diſtinction, that the names of Cou- . 
rage and Integrity are given to the Pro- 
bity that is neceſſary to Officers of Juſ- 


tice; we ſhall ſce in the following Title 


wherein this Courage and Integrity 
ought to conſiſt. 


IV. | 


The Probity of the Officers of Poli- 4 rr 9 
cy conſiſts in a ſteddy reſolution to en- H Oe 
force a ſtrict obſervance, without re- * 

ard to perſons, of all the Regulations 
and Orders which they are impowered 
to put in execution. 5 


V. 
The Probity of the Officers of the 5. ? 


Revenue, who have the direction of it,“ : 54 
but do not touch any of the Monies, eo 
conſiſts in a Spirit of Equity to ſupport 
and maintain on one part the intereſt of 

the 


OO vv 


the Prince, and to proportion, on the 
other part, the Taxes to the Riches of 
the Provinces, the Towns, and the par- 
ticular Perſons in making the diſtribu- 
tion of the Taxes and the Aſſeſſments, 
and levying the ſame in a manner eaſy 
to the Subject, by regulating the ways 
of enforcing Payment, and by applying 
ſuitable means to ſupply the exigencies 
of the State, and not to lay too heavy a 
burden on the Subject. 
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"© WB: 
Of the Application of Officers 70 their 
Functions. 
The CONTENTS. 


1. Application to the Functions of Offices. 
2. There are ſome Functions which ought 
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VI. 


6. The Pro- As to the Officers of the Revenue, 
tity of Col- who are imployed in collecting and re- 
ales dd ceiving the Publick Monics, whether 
rage it be the Land- Tax, Cuſtoms, Exciſe, 
Agonies, con- Or any other Duties, their Probity con- 
fit: chiefly ſiſts in mixing all poſſible Humanity 
m Hunan with the ways of conſtraint which their 
y: Functions may oblige them to have re- 


courſe to in levying the Publick Mo- 


- — 
—_—_— 


to be performed by the Officer 
himſelf, and others which he may 
commit to other perſons. 

3. What ought to be the Application of 
Officers who imploy others to offi- 
crate in their ftead. 

4. What ought to be the Application of 
thoſe who are obliged to exerciſe 
their Offices themſelves. | 

7. Theſe Officers are bound to Reſidence. 


ad 
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nies; in exerciſing their Functions at 
proper times and ſeaſons, ſo as to facili- 
tate on one part the recovery of ul 
ment, and on the other part to make it 
caly for thoſe who are to pay; in exact- 
ing no more than what 1s due; in lay- 
ing out no more Charges than what is 
abſolutely neceſſary; in taking of every 
one no more than the ſhare which they 
ought to contribute; and in general in 
abſtaining from all manner of exaction, 
from all violence, and from all other un- 


fair and unjuſt practices. 


VII. 


7. Probity of The Probity of Officers of the Army, 

Officers of confitts in uſing diſcreetly and mode- 

te 41): rately the Force which they have in their 
hands, and according as the Service of 
the Prince may require of them in their 
Functions; which implies the duty of ab- 
{ſtaining from all manner of concuſſion, 
whether it be in their Marches, or in 
their Quarters, whether it be in Garriſon 
or out of Garriſon; as alſo the duty of 
paying an exact and faithful obedience 
to the Orders of the Prince, and of 
thoſe who have the Command under 
him; and in general a punctual obſer- 
vance of all their ſeveral duties. 


6. They cannot diſpenſe with their Reſi- 
dence, except for juſt cauſes. 


I. 


A Pplication to the Functions of an 1. Applica 
Office, conſiſts in a diſpoſition % 70 % 
and readineſs to exerciſe them in the 1 
place, and at the time, whereſoever and ow 
þ 11 nb the ſame is neceſſary to be 

One. 


IT. 1 

The duty of the application of Offi- 2. Ihere ara 
cers to their Functions, is different ac- ſome Func- 
cording to two different kinds of Offi- re 
ces which it is neceſſary to diſtinguiſh; Send 
one, of thoſe Offices whereof the Func- 4y the Off 
tions are to be performed by the Officer cer himſelf, 
himſelf ; and the other, of thoſe Offices "me ow : 
whereof the Functions may be delcgat- NG As 
ed by the Officers to other perſons to mit to other 
exerciſe them for them. Thus Judges p*/ow+ 
ought to do the Functions of their Of- 
fices themſelves; thus Receivers may 


ſubſtitute other perſons to act for them. 


III. 


The Application of Officers who 3. 1 
may imploy others to execute their Of- ought to be 
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fices for them, conſiſts in taking care -e 4tpl- 

to 1 ſuch perſons as will diſcharge f go 
the Functions of the Office in the ſame u ,. 

manner as they would be bound to do ther, to offi- 
if they executed the Office themſelves ; diateinthet 
and they are anſwerable for the negle&t/#44- 

and other faults of their Subſtitutes, as 

much as if it were their own act and 


decd. 


| VIIL | 
3. 1/3crep The Probity of all the other forts of 
cone in Officers conſiſts in diſcharging their 
ere, the Functions, every one in its proper time, 
rob ty 0 . ; * 
all (vr; ga0d according to the Rules preſcribed 
or; for it; ſo as that they may do the Ser- 
vices which they are bound to by their 
Engagements, and without doing wrong 
to any perſon whatloeyer. 
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IV. 


2 m ;, The Officers who cannot depute o- 
= ppl thers to exccute their Offices tor them, 
cation of ought to be caretul and diligent in per- 
thoſe who forming the Functions thereof them- 
are obliged ſelyes: which requires their preſence, 
glas. Glen and the actual exerciſe of their Func- 
themſelves. tions, at the times, and in the places 


where the ſame is neceſſary. 


V. 


5. Neſe of. It follows from this duty of the Ap- 
ficers are plication of Officers to their Functions, 
_ that thole who are obliged to execute 
their Offices in perſon, are tied to Re- 
ſidence in the places, and during the 
time that their Miniſtry may require 

It. 


VI. 


6. Mey can- Since it is not poſſible for Officers 
nor diſpenſe to give ſo cloſe and diligent an atten- 
<a dance as never to be abſent from their 
excepe for duty, and that they cannot be always 
juſt. cauſes. in a readineſs to perform their Func- 
tions on all occaſions that offer, ſeeing 
many juſt cauſes may ſonietimes inter- 
rupt and hinder, not only their Appli- 
cation to ſome particular Functions, 
but likewiſe their 42675 weak this duty 
of Reſidence is confined to a reaſonable 
Attendance, ſuch as the Officer cannot 
diſpenſe with except for juſt reaſons, 
of which every one is to be judge him- 
ſelf, governing himſelf therein accord- 
ing to Prudence, which ought to de- 
termine between the regard that is to 
be had to the conſequence of the affairs 
which require the exerciſe of his Mi- 
niſtry, and to the conſequence of the 
cauſes which may require his preſence 
in another place; retaining always a 
diſpoſition to be as punctual in the diſ- 
charge of this duty of Reſidence as is 


poſſible, and never to ſuffer himſelf to 


be diverted from it, except where there 
1s juſt cauſe. 
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Of the Duties of OFFICERS 
of JUSTICE. 


E bave explained in the fore- 
going Title the dutics of Ot- 
| ficers in general, and in other 

| aaf the duties peculiar to 
ome Officers in particular, as 

has been remarked at the end of the 

Preamble of the ſaid Title; and in this 

Title we conſider ſeparately the duties 

of the Officers of Juſtice, becauſe of 

the variety and conſequence of their 

Functions; for the duty of every Of- 

ficer conſiſts in his acquitting himſelf 

diligently of his Functions. 

As the duties of Officers in general 
are reduced to Capacity, Probity, and 
Application to their Functions, ſo the 
duties of Officers of Juſtice are divided 
after the ſame manner; ſo that theſe 
three ſorts of dutics ſhall be the ſubject 
matter of three Sections. 

W hatever ſhall be faid in this Title 
concerning the duties of Juſtice; muſt 
be underſtood of all forts of Officers 
who adminiſter Juſtice, whether it be 
in the Ordinary Juriſdictions, or in the 
Revenue, or in the Eccleſiaſtical 
Courts. 


SECT. I 
Of the Capacity of Officers of 


Juſtice. 


The CONTENTS. 


1. Capacity of Officers of Juſtice. 

2. They ought to have a Capacity ſuita- 
ble to the extent of their Functions. 

3. They ought to know the Laws, the 
Ordinances, and the Cuſtoms of 
the places where they are to exer- 
ciſe their Miniſtry. 

4. Good Senſe and Learning are neceſſary 
to find out the true point of Fuſ- 
tice. 


5. Cauſes of difficulties which ariſe in all 
ſorts of Queſtions. 


x I. THE 


Of the Duties of Officers of Juſtice. Tit.. Sect. i. 


I. ' 

\ Capaci HE Capacity of Officers of Juſ- 

coun” | tice conſiſts in having a good 

7ujtice. Stock of Natural Senſe, together with 
the Knowledge of the Rules of their 
Functions; and as they are different ac- 
cording to the Offices, ſo the Capacity 
ought to be different alſo, as ſhall be 
explained in the Articles which fol- 
low *. 


Fee the ſecond Article of the firſt Seckion of the 
freceding Title, 


IT. 


1. They The Officers of Juſtice whoſe Func- 

ought to tions are of the largeſt extent, ought to 

bare a Ca have in proportion a greater degree of 

py for meg Þ- Thus the Officers of the 

tent of Courts belonging to the Juriſdiction of 

their Fuxe- Bailiffs and Seneſchals, ought to have a 

tions. greater degree of Capacity than the 

petty Officers of the inferior Juriſdicti- 

ons, who are even diſpenſed with as to 

an exact Knowledge of the Laws, as 

has been already obſerved in the ſecond 

Article of the firſt Section of the pre- 

ceding Title. Thus the Officials of 

Eccleſiaſtical Juriſdictions ought to have 

the Knowledge of the Spiritual and 

Temporal Matters which belong to 

their Cognizance; and it is the ſame 

thing with other different Offices in 
proportion b. 

> Give therefore thy ſervant an underſtanding 

heart, to judge thy people, that I may diſcern be- 


tween good and bad; for who is able to judge 
this thy ſo great a people? 1 Kings iii. 9. 


III. 


z. Thy The Capacity of the Officers of Juſ- 


-wght ro tice who are bound to know the Laws, 
2 * conſiſts in a Stock of good Senſe, to- 
ordinances, gether with a degree of Underſtanding 
and the and a Genius that is capable of that 
Cuſtoms of Science, which conſiſts in a clear, ſolid 
ie je and methodical Knowledge of the defi- 
wo. nitions of the Principles, and of the 
4% their Rules relating to the ſeveral matters of 
Miniſtry, the Law, that they may comprehend 
the connexion between the Rules and 
their Principles, and that they ma 
know how to apply them to the Queſ- 
tions which are to be decided; and 
they ought likewiſe to have the Know- 
ledge of the Ordinances which have re- 
lation to their Functions, as alſo that of 
the Cuſtoms of the Places where their 
Miniſtry is to be exerciſed ; for with- 
out good Senſe, Underſtanding, and a 
proper Genius, one cannot have that 
true Knowledge, and what Knowledge 
Vo L. II. 


ein 


they may chance to acquire would be 
only confuſion, which is often more 
hurtful than a total want of Learning; 
but without this Science the beſt Senſe 
would not be ſufficient for underſtand- 
ng and deciding the doubts which a- 
riſe, or ſupplying the want of the Know- 
ledge of many Rules, which —_— 
wholly arbitrary, muſt be learnt an 

preciſely followed; ſo that mere good 
Senſe can never teach us what is regu- 


lated by the ſaid Arbitrary Laws c. 


© Conſtitutiones Principum nec ignorare quem- 
quam nec diſſimulare permittimus, J. 12. C. de 


jur. & fact. ignor. | 
Scire leges non hoc eſt verba earum tenere, ſed 
vim ac poteſtatem. J. 17. F. de legib. 


T5” It may be remarked here, that 
what is eſtabliſhed by an ancient Cuſtom, 
and obſerved for a long tract of years, is 
as it were a tacit Agreement of the Peo- 
ple, and onght to be maintained as much 
as a written Lawy, and that is even a 
conſiderable Authority of a Cuſtom, that 
it has met with ſuch an univerſal appro- 
bation, ſo that it was not neceſſary to eſta» 
bliſh it by a written Law. 

Sed & ea, qua longa conſuetudine 
comprobata ſunt, ac per annos plurimos 
obſervata, vclut tacita civium conventio, 
non minus, quam ea, quæ ſcripta ſunt, 
jura ſervantur. J. 357. F. de leg. ſenat. 

Imò magnæ auctoritatis hoc jus habe- 
tur, quod in tantum probatum eſt, ut 
non fuerit neceſſe ſcripto id comprehen- 
dere. J. 36. ibid. 

But if there ſhould happen any dilſi- 


. culty about the interpretation of a Law, 


we ought chiefly to conſider what has been 
determined in the like caſes in times paſt, 
and what has been the Uſage of the place; 
for Cuſtom is the beſt interpreter of the 
intention of the Laws; and the Emperor 
Severus hath declared in a Reſcript of his, 
that in doubts which ariſe touching the 
true meaning of Laws, Cuſtom, and the 
Authority of Fudgments which have been 
uniform, ought to ſerve as à Law. 

Si de interpretatione legis quæratur: 
in primis inſpiciendum eſt, quo jure ci- 
vitas retro in ejuſmodi caſibus ipſa uſa 
fuiſſet; optima enim eſt legum interpres 
conſuetudo. 1bid. J. 37. 

Nam imperator noſter Severus reſcrip- 
ſit, in ambiguitatibus, quæ ex legibus 
proficiſcuntur, conſuetudinem, aut re- 
rum perpetuo ſimiliter judicatarum auc- 
toritatem, vim legis obtinere debere. 
ibid. 38. 

When the queſtion is to know, whether 
a Cuſiom of a Town, or of a Province, 


which one party affirms and the other de- 
F f ff nes, 
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nies, be in uſe or not, it is neceſſary in the 
firſt place to conſider whether there be any 
Judgments, in Caſes which were conteſted, 
confirming this Cuſtom, and declaring what 
the Uſage is. 

Cuͤm de conſuetudine civitatis, vel 
Provinciæ confidere quis videtur: pri- 
mum quidem illud explorandum arbitror, 
an etiam contradicto aliquando judicio 
conſuctudo firmata fit. ibid. 34. 

It may be remarked in the laſt place, 
that in matters concerning which there are 
no written Laws, it is neceſſary to obſerve 
that which Cuſtom and Uſage have eſta- 
bliſhed therein; and if there fall out any 
Caſes which happen not to be determined 
by any Cuſtom or Uſage, it is neceſſary to 
regulate them by the conſequences which 
may be naturally drawn from eſtabliſhed 
| Cuſtoms, and in caſe that even that gives 
5 20 light towards ſettling the difficulty, re- 
1 courſe ought to be had to what is obſerved 
il in the Capital City of the Kingdom. 
| De quibus cauſis ſcriptis legibus non 
: utimur, id cuſtodiri oportet, quod 
1 moribus & conſuetudine introductum 
i 


eſt, & fi qua in re hoc deficeret, tunc 
quod proximum & conſequens ei eſt; ſi 
þ nec id quidem appareat, tunc jus, quo 
| urbs Roma utitur ſervari oportet. In- 
Y veterata conſuctudo pro lege non imme- 
i rito cuſtoditur. J. 32. ibid. 
| 


IV. 


1 4. God It is by the uſe of good Senſe and 
 Soſe and Learning, that the Judges are to diſ- 

| — „cern in | yy which come before 
' % find oe them, What it is that gives riſe to the 
the true difficulty, and to find out the cauſes of 
point of Fuſ- the doubts; for ſince each of the two 
Now: contending, parties hath ſome foundati- 
on which makes the doubt, and that 

this doubt cannot proceed from an e- 

quality of Juſtice and 'Truth on both 

ſides; ſeeing there cannot be two Juſ- 

tices, nor two Truths, contrary the one 

to the other, and that nothing puts the 

two parties in an equal balance with 

one another, but the want of the ſight 

of the true point of Juſtice and of E- 


ESRI; 


quity, which can be only in one of the 


two, it is by the diſcovery of this point 
that we ceaſe to doubt, and to be in 
ſuſpence; and in order to find it out, it 
i is neceſſary to have both good Senſe and 
| Learning, and to obſerve the Rule which 
follows. 
V. 
5. Cauſes of Secing the difficulties in all forts of 
difficulties Queſtions ariſe, either from the appa- 
which ariſe rent oppoſition of one Rule to another, 


. | ne 10 
1 a Principle of Equity to the literal 
* | s 

N 
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meaning of a written Law, of the ſtrict 
Rigour of the Law, to a Temperament 
which Equity may ſeem to demand, of 
one 2 Maxim to another which 
may be an Exception to it, or from the 
application of a Rule peculiar to one 
matter, to another matter which hath 
other Rules altogether different, or from 
the favour which each party may draw 
from the conſiderations of Equity that 
may be on the one ſide and the other; 
whether it be on account of the quality 
of the parties, as in the caſe between a 
Donor and a Donce, a Father and a 
Son, or becauſe of the nature of the 
ſeveral oppoſite 3 as for ex · 
ample, if the diſpute be in relation to 
a conſiderable loſs on one ſide, and only 
profit to be made on the other ſide, 
and becauſe of other the like combi- 
nations of oppoſite motives which 
create doubts and difficulties of ſeveral 
natures z there is no other way of de- 
ciding them, but by the different views 
of the ſeycral forts of Rules, in order 
to diſtinguiſh which are the Rules that 
agree to all matters, and which are 
thoſe that are confined to ſome particu- 
lar matters, which are the Rules of Na- 
tural Equity, and which are thoſe that 
are called Arbitrary, what Rules are ge- 
neral, and if they admit of Exceptions, 
or not, and what are the Exceptions to 
thoſe Rules which admit of any, what 
are the caſes in which it is neceſſary to 
follow the Rigour of the Law, and 
when it may be mitigated by 'Tempera- 
ments of Equity, what is the effect of 
new Laws with reſpect to times paſt, 
and what are the caſes in which they re- 
gulate equally both the time paſt and 
that to come, and thoſe where they 
have their effect only for the time to 
come, what are the Rules and the dif- 
ferent manners of interpreting obſcuri- 
ties and other difficulties in Covenants, 
in Diſpoſitions made in proſpect of death, 
in the Favours and Grants of Princes: 
and in order to make a right uſe of the 
Knowledge of theſe ſeveral matters, 
which it is abſolutely neceſſary to know, 
it is neceſſary to have an Underflanding 
of great capacity, and clearneſs of ap- 
prehenſion, in order to judge by all 
theſe views of the ſeveral regards that 
ought to be had to every one of them, 
and to know how to decide the matter 
in diſpute by the Principles and Rules 
which have the trueſt relation to the 
Facts, and to the circumſtances d. 


« See the whole Title of the Rules of Law in general, 
in The Civil Law in its Natural Order. 


SECT. 


Of the Duties of Officers of Juſtice. Tit. 4. Sect. 2. 


SECT. Il. 


Of the Probity or Integrity of Of- 
ficers of Fuſtice. 


T is not without reaſon that we 
have diſtinguiſhed the Probity of 
_ from that of the other ſorts of 
Officers, by the peculiar Name of In- 
tegrity, ſeeing in 1 they ought to 
have a character of Probity ſo pure, ſo 
delicate, and ſo entire, that it ought to 
exceed far the character of Probity 
which may be required in all other ſorts 
of Offices; for whereas with reſpect to 
all other Offices, whether they be in 
the Army, or the Revenue, it ſuf- 
ficeth that the Officer be a good man, 
that is, a man of a good and fair cha- 
racter with regard to the Functions of 
his Office, Lis that he diſcharge them 
faithfully, without doing wrong to an 
rſon : ſo that, for example, it ſul. 
ceth for the Probity of a | in 
what relates purely to the Functions of 
his Office, that he be guilty of no Ex- 
tortion, that he execute his Office with 
that moderation which Humanity may 
require; and it is enough for Officers 
of War, as to what relates to Probity, 
that they commit no Violence or Injuſ- 
tice, and that they content themſelves 
with the Allowance which they have 
from the King®. It is not the ſame 
thing with reſpect to Officers of Juſtice z 
for they are not only obliged to com- 
mit no Extortion or Violence, and to 
be contented with their Salaries, and 
the Perquiſites which are allowed them; 
but they ought moreover to have at 
leaſt the qualities that were required in 
thoſe whom Moſes made choice of to 
determine the moſt trivial differences of 
the People; that is to ſay, they ought 
to have the Reſolution and Courage 
neceſſary for their Functions, the fear 
of God, the knowledge and love of 
Truth, and ſuch an averſion to Avarice 
as even to hate ite; and we may ſay 
that theſe qualities comprehend eyery 
thug that may be neceſſary to make a 
good Judge, and that no perſon can be 
5 good Judge who wants any one of 
em. 


| A tbe fexth Article of the third Section of this 
Title. 
Do violence to no man, neither accuſe any 


falſiy, and be content with your wages. Like 


1 
? Vo L. II. 


© Moreoyer, thou ſhalt provide qut of all the 
pores able men, ſuch as tear God, meg of truth, 
ating covetouſneſs; and place ſug over them, 
to be rulers of thouſimds, and rulers of hundreds, 
rulers of fifties, and rulers of tens. And let them 
judge the people at all ſeaſons: and it ſhall be that 
every great matter they ſhall bring unto thee, but 
eyery {mall matter they ſhall judge. Exod, xyill. 
21s 33, | 
Optamus ut omnes judices noſtri ſecundum vo- 
luntatem & timorem Dei, & noſtram elettionem 
atque ordinationem fic ſuas adminiſtrationes gu- 
bernare ſtudeant, ut nullus eorum, aut cupiditati 
ſit deditus, &c. J. 1. §. 5. C. de offic. pref. prat. Afr. 


It may be obſerved in relation to theſe 
ualitics, that they conſiſt chiefly in the 
diſpoſition of the Heart, and that the 
Mind has the leaſt ſhare in them; and 
that altho* they comprehend equally that 
which relates to the Py of Judges, 
and that which regards their Integrity, 
yet they make the moſt eſſential of their 
duties to conſiſt in the diſpoſitions of 
the Heart, which make the Integrity, 
and reduce what concerns the Capacity, 
to their being Men of Truth; that is to 
ſay, Men having ſuch a fulneſs of Truth 
as that they may be always in a diſpoſt- 
tion to practiſe it. As to which it is 
neceſſary to remark, that when Moſes 
choſe Judges to caſe himſelf in his Mi- 
niſterial Function of Judge of the Peo- 
le, there were at that time no other 
Fs beſides the Laws of Nature, nor 
differences that required any other Rule 
for deciding them; fo that the Capaci- 
ty of thoſe Judges was to conſiſt in 
knowing that Equity, the knowledge 
and love of which makes this duty 
which is to be underſtood by that of 
being Men of Truth. But ſecing now- 
a-days the multiplication of Laws ob- 
liges the Judges ndt only to have a 
Spirit of Truth, which the Judges cho- 
ſen by Moſes were bound to have; but 
moreover the knowledge of all the par- 
ticular Laws and Rules which are in 


uſe at this day; their capacity ought to 


be of a larger extent: and as for their 
Integrity, it ought to be at leaſt the 
ſame in theſe times, as it was in the days 
of e and perhaps it may 
be nec 

ſince phe obſtacles to the duty of Inte- 
grity / are now much groeer than they 
were in thoſe days; for the Judges in 
thoſe times had neither a Fortune to 
make, nor had they occaſion to ſtand in 
awe or fear of any perſon, they having 
in their hands the Divine Authority, 
which diſplayed it ſelf viſibly in the 
Miniſtry of the Government, and the 
Adminiſtration of Juſtice, which Moſes 
ſhared with them. | | 


NEE It 


ary that it ſhould be greater, 
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The PUBLICK LAW, Cc. 


It is therefore at leaſt to theſe quali- 
ties neceſſary to Judges of Affairs of the 
imalleſt conſequence, that the Integrity 
ſpoken of here ought to be reduced; 
and it is eaſy to perceive the reaſons 
thereof, and what are the cauſes which 
demand theſe diſpoſitions in the heart 
of a Judge; That he ſhould fear God; 
that he ſhould have Courage and Reſo- 
lution 3 that he ſhould love Truth, and 
that he ſhould abhor Covetouſneſs. 

The firit and chief of theſe Qualities 
is without doubt the fear of God, ſee- 
ing it is the foundation of the others, 
and comprehends them all; for if the 
fear of God is a duty common to all 
N of all ſorts of conditions, no 
wy is more ſtrictly obliged to it than 
thoſe, who being in his place over o- 
thers, are to give him an account of 
the uſe which they ſhall have made of 
the power which he has intruſted to 
them; and it is to this Rank of Digni- 
ty and of Authority, that the duties of 
thoſe perſons who are the Depoſitaries 
thereof ought to be proportioned, 
whoſe Funktions are to maintain the 
ſaid Dignity, and to exerciſe the ſaid 
Authority. 

Seeing Judges are in the place of 
God, it is for this reaſon that he him- 
ſelf calls them Gods d. For ſince the 
Function of judging Men, whom Na- 
ture makes al The equal, 1s not natu- 
ral to any one of them, and that all 
Authority of one Man over another 1s 
a participation of the Authority of God, 
the F K 1 of judging is a Function 
which in this ſenſe may be called Di- 
vine, ſeeing one exerciſes thereby a 
Power which is natural to none but 
God, and that we are taught by Scrip- 
ture that the Judgment which Judges 
give, is not the Judgment of Man, but 
of God himſelfe; and if the Functions 
of the Prieſthood have a Dignity which 
for other reaſons is far above that of 
Judges, the Dignity of Judges has this 
advantage, that whereas the Function 
of making interceſſion for the People, 
which is eſſential to the Prieſthood, 
implies Subjection and Dependance, and 
cannot be lodged but in a nature infe- 
rior to that to whom the Prieſt or 
Pontiff makes interceſſion f, that of 
judging implies a Superiority, and the 
character of Divine Authority, which 
alone has of it ſelf the Right of judg- 


ing. 


God ſtandeth in the congregation of the 
mighty: he judgeth among the Gods. I have ſaid, 
Ye are Gods, and all of you are children of the 
moſt High. F,al. lxxxii. x, 6. 


Book II. 


Is it not written in your Law, I faid, ye are 
Gods? If he called them Gods, unto whom the 
word of God came; and the Scripture cannot be 
broken. John x. 34, 35. 

I have made thee a God to Pharaoh. Exod. vii. 1. 

* And faid to the Judges, Take heed what ye 
do; for ye judge not for man, but for the Lord, 
2 Chron. xix. 6. | 

For every High Prieſt taken from among men, 
is ordained for men in things pertaining to God, 
that he may offer both gifts and ſacrifices for ſins. 
Heb. v. 1. 


Since therefore the Function which 
Judges exerciſe is a Divine Function, 
and that it is the Judgments of God 
himſelf which they are to pronounce, 
it is a chief and principal duty incum- 
bent on them, to fear Feſt there ſhould 
be wanting to their Judgments any one 
of the eſſential characters which ought 
to render them worthy of this Name; 
and this 1s the firſt tentiment which 
this fear of God ought to inſpire into 
them, and which ought alſo ro engrave 
on their hearts a dreadful expectation of 
the weighty Judgment which God will 
paſs on theirs, and of the 8 
which he prepares for thoſe who ſhall 
not have made that uſe of the Power 
he put into their hands which he requi- 
red of thems. | 


E Judices Romani juris diſceptatores, non aliter 
litium primordium accipere, niſi prius ante ſedem 
judicialem ſacroſanctæ deponantur ſcripturæ, & hæ 
permaneant non ſolùm in principio litis, ſed etiam 
in omnibus cognitionibus uſque ad ipſum termi- 
num, & definitive ſententiæ recitationem. Sie 
etenim attendentes ad ſacroſanctas ſcripturas, & 
Dei præſentia conſecrati, ex majore præſidio lites 
diriment, ſcituri quod non magis alios judicant, 
quam ipſi judicantur: cum etiam ipſis magis quam 
partibus terribile judicium eſt. Si quidem litiga- 
tores ſub hominibus, ipſi autem Deo inſpectore ad- 
hibito cauſas proferunt trutinandas, J. 14. in fine, 
C. de jud, _ 

For ye judge not for man, but for the Lord, 
who is with you in the judgment. 2 Chron, xix.6. 

Give ear, you that rule the people, and glory in 
the multitude of nations, For power is given 
you of the Lord, and Sovereignty from the High- 
eſt, who ſhall try your works, and ſearch out 
your counſels. Becauſe being Miniſters of his 
Kingdom, you have not judged aright, nor kept 
the Law, nor walked after the counſel of God. 
Horribly and ſpeedily ſhall he come upon you; for 
a ſharp judgment ſhall be to them that be in high 

laces, For mercy will ſoon pardon the meaneſt ; 
3 mighty men ſhall be mightily tarmented. 
Wiſd. of Sol. vi. 2, 3, &c. 


The ſecond of theſe qualities which 
Judges ought to have, is Courage and 
ReGlution, which follow naturally 
from the firſt quality, which is that of 
the Fear of God; for the natural effect 
which this Fear produces is Firmneſs 
and Intrepidity with reſpect to every 
thing that may come from Man®*; and 


the uſe of this Courage is to reſiſt all 
ſolici- 
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ſolicitations, recommendations, and o- 
ther impreſſions from Men in power, 
or who are capable of doing harm, and 
to ſupport he | protect Juſtice and 'Truth 
at the peril of every thing, and eſpe- 
cially on occaſions where Juſtice is to 
be rendred to thoſe who have no other 
recommendation beſides their lownels of 
Condition, or their Poverty: it is be- 
cauſe of the neceſſity of this Courage 
and Reſolution for diſcharging the 
Functions of a judge, that God forbids 
thoſe who have not theſe qualifications 
to engage in this Miniſtry, leſt their 
reſpect tor any perſon in power ſhould 
byals them to do ſome Injuſtice m. 


> In the fear of the Lord is ſtrong confidence. 
Prov. xiv. 26. 

Whoſo feareth the Lord, ſhall not fear nor be 
afraid, for he is his hope. Ecclus. xxxiv. 14. 

The fear of man bringeth a ſnare. Prov. xxix. 
25. 
i Strive for the truth unto death, and the Lord 

ſhall fight for thee. Eccles. iv. 28, 
' Wo unto them that decree unrighteous decrees, 
and that write grievouſneſs which they have pre- 
ſcribed, To turn aſide the needy from judgment, 
and to take away the right from the poor of my 
people, that Widows may be their prey, and that 
they may rob the fatherleſs. J/aiah x. 1, 2. 

How long will ye judge unjuſtly, and accept 
the perſons of the wicked? Detend the poor and 
fatherleſs; do juſtice to the afflicted and needy. 
Pſal. IxxXii. 2, 3. 

Let it not grieve thee to bow down thine car 
to the poor, and give him a friendly anſwer with 
meekneſs. Deliver him that ſuffereth wrong 
from the hand of the oppreſſor, and be not faint- 
hearted when thou fitteſt in judgment. Be as a 
father unto the fatherleſs, and inſtead of a huſ- 
band unto their mother; ſo ſhalt thou be as the 
Son of the moſt High, and he ſhall love thee more 
than thy mother doth. Ecclus. iv. 8, 9, 10, 

Rob not the poor, becauſe he is poor ; neither 
oppreſs the afflicted in the gate. For the Lord 
will plead their cauſe, and ſpoil the ſoul of thoſe 
that ſpoiled them. Prov. xxii. 22, 23. 

Open thy mouth, judge righteouſly, and plead 
the cauſe of the poor and needy. Prov. xxxi. . 

The righteous conſidereth the cauſe of the 
poor. Prov. xxix. 7. 


= Seek not to be judge, being not able to take 


away iniquity, leſt at any time thou fear the per- 
ſon of the mighty, and lay a ſtumbling block in 
the way of thy uprightneſs. Ecclus. vii. 6. 


The third quality which God requires 
in Judges, is to have in themielves 
Truth, that is to ſay, to have it both 
in the Mind and in the Heart, to know 
it and to love it; for it is in the know- 
ledge and love of Truth that the Wil- 
dom and principal Science of a Judge 
does conſiſt, ind it is the Fear of God 
which gives this Science and this Wil- 
dom. It is by the Light of Truth 
that a Judge diſcerns on eyery occaſion 
what 1s his duty, and it is by the Love 
of Truth that hc is inclined to do his 


* 


duty, and that he embraces it with all 


his force o; for every body knows that 


Love is the only Principle of our Mo- 
tions, of our Actions, and of our Con- 
duct; and that as we cannot act with- 
out ſome End or View that draws us, 
lo it is towards this Object that all our 
Motions tend, as a Weight does to the 
Center, and it is the biaſs of this Weight 
which 1s called Love: fo that if a Judge 
docs not feel a charm or allurement in 
Truth and in Juſtice, and if his Weight 
hath its biaſs towards ſome other Ob- 
ject, he will be led by other charms to 
do acts of Injuſtice, and will be with- 
out any motion or diſpoſition to do 
Juſtice on occaſions where it is not ac- 
companied with ſome charm to engage 
him. 

a The fear of the Lord is wiſdom and inſtruc- 
tion. Eecclus, i. 27. 

The fear of the Lord is the beginning of wiſ⸗ 
dom, Pſal. iii. 10. 

Love righteouſneſs, ye that be judges of the 
earth. id. of Sol. i. 1. 

Give therefore thy ſervant an underſtanding 
heart, to judge thy people, that I may diſcern be- 
tween good and bad. 1 Kings iii. 9. 

Cui enim non eſt cognitum, antiquos judices 
non aliter judicialem calculum ll niſi prius 
ſacramentum præſtitiſſent, omnimodò ſeſe cum 
veritate & legum obſer vatione judicium eſſe diſpo- 
ſituros? J. 14. C. de judiciis, 


The fourth quality neceſſary to 
Judges is an averſion to Covetouſneſs; 
and this quality, as well as the others, 
is a conſequence of the Fear of God, 
who has declared that there is not a 
more wicked thing than a covetous 
man r, and conſequently that nothing is 
more oppoſite to his Nature; for a co- 
vetous man plunges his heart into a 
Love that is directly oppoſite to the 
Love commanded by the two primary 
Laws, and which overthrows thoſe two 
Foundations of all manner of Juſtice, 
ſeeing it engages the covetous man in 
Idolatry, which is the Source of all 
Evils 4. 


P There is not 4 more wicked thing than a 
covetous man. Eccluſ. x. 9. 

7 Covetouſneſs, which is idolatry. Coloſſ iii. 5; 
Epheſ. v. 5. 


But they that will be rich, fall into temptation, | 


and a ſnare, and into many fooliſh and hurtful 
luſts, which drown men in deſtruction and perdi- 
tion, For the love of money is the root of all 
evil, 1 Tim. vi. 9, 10. See Col. iii. 7. 


I, Covetouſneſs in the uſe of Tem- 
poral Goods be fo great a Crime, that it 
is called Idolatry, and even the Source of 
all Evils, what name may one give to the 
Covetouſneſs of Judges in the Divine Mi- 
niſtry of the Diſpenſation of Fuſtice ; ſee- 

ing 
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ing this Crime with regard to them is not 


à bare violation of the common and mu- 


tual duties of Men towards one another, 
but moreover @ prevarication againſt the 
univerſal Order of Society, and againſt 
the duty of that Service, and of that pub- 
lick Miniſtry, to which Judges are parti- 
cularly deſtined by their Functions? And 
this Avarice in Judges is ſo much the 
more criminal than the Avarice of parti- 
cular perſons, in that particular perſons 
do not exerciſe their Avarice but by ways 
which carry the appearance and charatter 
75 Iniquity, and which may be reſtrained 
y the Authority of the Judges; whereas 
the Avarice of Judges is exerciſed under 
the colour of Authority it ſelf, which 
eſtabliſhes Injuſtice by the Miniſtry of 
Tuſtice. 

He ſhall take notice here of two effetts 
of Avarice, which are the moſt ordinary 
in the Miniſtry of Juſtice, and which ap- 
pear to be the leaſt criminal. 

The firſt is to take larger Perquiſites 
than ought to be taken, or to take any 
in caſes where none are due. Peo- 
ple are apt to flatter themſelves in the 
commiſſion of this Injuſtice, and many cir- 
cumſtances contribute to it; the ſmallneſs 
of each prevarication, and uſe make them 
inſenſible of it, and a real profit being 
joined with Impunity, Avarice extends it 
felf without bounds to all manner of un- 
lawful and criminal advantages. 

The ſecond of theſe two offers of Ava- 
rice in the perſon of Judges, is that of 


ceaſing to exerciſe the Functions of Fuſtice, 


wwhen there is no other party concerned but 
the Publick, and in the Cauſes of poor 
per/ons, who ſue for Juſtice, and who are 
not able, becauſe of their poverty, to re- 
ward the Judges for their labour. We 
ought to place in the fame rank the pub- 
lick Intereſt, where no party is concerned, 
and the Intereſt of the poor, becauſe both 
the one and the other are of equal impor- 
tance, and are equally abandoned. 


See the Texts quoted m the beginning of this Pre- 


amöle, in relation 10 the duty of Fudges to adminiſter 


Fuſtice to the poor. 


Thus a covetous Judge extinguiſheth 
in his heart the love of Truth and of 
Juſtice, and is diſpoſed either to aban- 
don it, or to neglect it, in caſe he does 
not find his own intereſt joined with 
it, or even to prevaricate, if his Ava- 
rice to chat excels as to ſell Injuſ- 
tice for Money; but it is not enough 
that a Judge be free from ſuch an incli- 
nation to Avarice, as may tempt him to 
prevaricate; he ought moreover to have 
4 Hatred to = leaſt diſpoſition to this 


| lech 
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Vice, even to that degree as to make 
his own intereſt give way always to the 
Duties which may demand this prefe- 
rence; and one of the uſes of this ha- 
tred is that of never receiving Preſents 
of any kind whatſoever; for this mean- 
neſs of Spirit can proceed from nothing 
elſe but Avarice, and it implies two 
Injuſtices directly oppoſite to the Inte- 
Flad, which ought to reign in the 

eart of a judge; one, that it engages, 
or at leaſt endangers even the wiſeſt 
Judges, to favour N of whom 
they receive the preſent, and conſe- 
ee to prevaricate, giving them- 
elves up to another Inclination than 
that of the Love of Truth and of Juſ- 
tice, which ought to be their only 
Principle; and the other, that they 
cannot receive a Preſent without ap- 
proving the conduct of the perſon who 
offers it, nor conſequently without lett- 
ing him ſee that by approving his view 
of mollifying them by the Preſent, they 
join therein, and in ſome meaſure coun- 
tenance and encourage the Commerce 
which he pretends to carry on, by pro- 
curing the favour of the Judge as a Re- 
compence for his Preſent. 


Thou ſhalt take no gift; for the gift blindeth 
the wiſe, and perverteth the words of the righte- 
ous. Exod. xxiii. 8. 

Thou ſhalt not wreſt judgment, thou ſhalt not 
reſpect perſons, neither take a gift: for a gift doth 
blind the eyes of the wiſe, and pervert the words 
of the righteous. Deut. xvi. 19. 

Preſents and gifts blind the eyes of the wiſe, 
and ſtop up his mouth that he cannot reprove. 
Ecclus. xx. 29. | 

The Lord your God is God of Gods, and Lord 
of Lords, a great God, a mighty and a terrible, 
which regardeth not perſons, nor taketh reward. 
He doth execute the judgment of the fatherleſs and 
widow, and loveth the ſtranger, in giving him 
food and raiment. Deut. x. 17, 18. 

A gift in ſecret pacifieth anger; and a reward 
in the boſom, ſtrong wrath, Prov. xxi. 14. 

A wicked man taketh a gift out of the boſom 
to pervert the ways of judgment, Prov. xvii. 23. 

Which juſtify the wicked for reward, and take 
away the righteouſneſs of the righteous from him. 
Iſaiah v. 23. | 

See in relation to Preſents the Remark at the end of 
this Preamble. 


Since therefore it is only by this Cou- 
rage and this Reſolution, b this Know- 
e and this Love of Truth and of 
Jullice, and by this averſion to Cove- 
touſneſs, that one can be a good Judge, 
and that theſe qualities are not to 2 
found in the degree that is neceſſary, 
unleſs they are accompanied wirh a fear 
of offending God by failing in our du- 
ty towards him; it is this fear which 
is the foundation of the integrity of 
Fudges, and thoſe who haye it nor, 
n cannot 
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cannot but fall into Injuſtices; and it is 
for this reaſon that we ſee in the Goſ- 
pel, that the character of a bad Judge 
18, not to have the fear of God'. 


There was in a City a Judge, which feared 
not God, nor regarded man, And there was a 
widow in that City, and ſhe came unto him ſay- 
ing, Avenge me of mine adverſary. And he would 
not for a while. Luke xviii. 2, 3, 4. 


Some may be apt to think that there 
have been Judges among the Heathens, 
who without having the fear of God 
have rendred Juſtice, and that in the 
preſent Age many of thoſe who have 
the knowledge of God without the 
fear of him, are nevertheleſs reputed to 
be good Judges z and that there are 
ſome of them whom one would chule 
for Judges, even with this defect, ra- 
ther than others who ſeem to have this 
tear of God. 'This objection deſerves 
undoubtedly an anſwer z3 for altho' it 
would be ſufficient to deſtroy the force 
of the objection by anſwering to it, that 
no reaſon can balance the ; Jr of 
the Word of God, even although the 
reaſons thereof do not appear, and that 
conſequently the Truths which we have 
juſt now explained being ſo RO de- 
clared in Scripture, we ought to be 
convinced of them. However, it is 
not difficult to make it appear, that 
they are ſo certain that nothing is more 
unqueſtionable. 

We grant that there have been Judges 
and Officers in the time of Paganiſm *, 
who were preferable to ſome of the 
Judges of the preſent times as well as of 
the times paſt z but there is no motive 
to induce us to believe, that during the 
time that people lived in ignorance of 
the true Religion, there were Judges 
who without the Light of the Goſpel 
had ſo perfect an integrity, as to render 
Juſtice in the manner that God is wil- 
ling it ſhould be rendred, and with that 
uprightneſs and fidelity which he de- 
mands; for to render it in that manner, 
it is neceſſary to have an ardent and ge- 
nerous love of Truth and of Juſtice, a 
clearneſs of Underſtanding in order to find 
it out, an oppoſition to all manner of In- 
juſtice, to all unfair ways, to all man- 
ner of Deceit, a reſolution and firmneſs 
of mind to ſupport and protect con- 
ſtantly on all occaſions Juſtice and 
Truth againſt all obſtacles of what na- 
ture ſoever; a diſintereſtedneſs which 
prefers to all other conſiderations that 
of the duty of doing Juſtice; a diligent 
and faithful application to the diſpatch 
of Juſtice z and all theſe qualities pre- 


ſuppoſe the Empire of Reaſon over In- 
tereſt, over Paſſions, over Remiſneſs, 
over Negligence, and over all the other 
Frailties which may tempt Judges either 
to do ſome act of Injuſtice, or to omit 
ſome Duty that God requires of them; 
and it is not poſſible but that Judges 
will want ſome one of theſe diſpoſitions, 
it they have not engraven upon their 
hearts, as a Principle of their Conduct 
in their Duties, a love and a zeal for 
Truth, and for Juſtice founded upon 
the Fear of God. For unleſs this Prin- 
ciple be fo rooted in them as it is not 
poſſible to make them depart from it, 
an Uniformity in all the duties cannot 
ſubſiſt; and the Judge who has not this 
Principle rooted in him, will fall cither 
into a neglect of his duty, or into ſome 
weakneſs in the execution of it, or in- 
to ſome other much greater faults 
againſt his duty, according as his inte- 
reſt, his paſſions, and other different 
views which he may have may divert 
and diftract him from it: and as it is 
well known that in the times of dark- 
neſs under Heatheniſm, Mens Actions 
were influenced only by the motions 
of their Paſſions, and that the greateſt 
Virtues of the Romans themſelves 
were only Ambition and Vanity, of 
which Avarice is an Inſtrument ; ſo 
theſe Vices were ſo common in Rome, 
and Avarice it ſelf ſo common among 
the Officers of Juſtice, that one of the 
firſt Fathers of the Church has remark- 
ed it as a certain proof of this Avarice, 
the exceſs of the Corruption and Ex- 
tortions of the Officers of Juſtice, 
which gave occaſion for a Law to be 
made on purpoſe to reſtrain them"; 
bur that very Law, which did not pro- 
ceed from the Spirit of God, did not 
ſufficiently 8 againſt this diſorder 
in a manner ſuitable to the dignity of 
true Juſtice, ſeeing it did not abſolutely 
forbid the Magiſtrates of the Town to 
take any Preſents at all, but forbid them 
only to take more than a hundred Pieces 
of Gold, which that Law allowed them 
to take in a ycar's time x; which it was 
very difficult to controul, and did not 
hinder an Officer who might be willin 

to keep within the bounds oreſtrihes 
and yet not willing to loſe the advan- 
tage of a Preſent that was well concert- 


ed for his advantage, from taking all at 


once the hundred Pieces of Gold for an 
Injuſtice that might deſerve them: and 
as for the Magiſtrates in the Provinces, 
the Proconſuls and Preſidents who were 
the Governors thereof, and who exer- 


ciſed the Function of Judges in ſome 


particular 
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particular affairs, they had had permiſ- 
ſion by other Laws to take Preſents of 
Things which were eatable and drinka- 
ble, provided they were no more than 
what might be conſumed in a few days 
time]. 


t is neceſſary to diſtinguiſh be- 
tween Judges and Officers in the Roman 
Law; the Officers, or Magiſtrates, were 
thoſe who had Authority and Juriſdiction, 
and they did not give to them the bare 
name of Judges, altho' they had the right 
of judging ; but they had the power to 
delegate their Juriſdiction, and to name 
Judges for deciding the differences of par- 
ticular perſons: Thus the Pretor and the 
Prefect of the Pretorium, the Proconſuls, 
and the Preſidents, who were the Gover- 
nours of the Provinces, and other Magi- 
ſtrates, had their proper Furiſdifions, and 
might judge; but they had likewiſe the 
power of appointing Fudges to decide the 
differences between 13 perſons. 

Ad vicem magiſtri equitum Præfectos 
prætorio antiquitus inſtitutos eſſe, a 
quibuſdam ok, york traditum eſt. 
Nam cum apud veteres dictatoribus ad 
tempus ſumma poteſtas crederetur, & 
magiſtros equitum ſibi eligerent, qui ad- 
ſociati participales cura ( admilitiæ gra- 
tia) ſecundam poſt eos poteſtatem gere- 
rent: regimentis reipublicæ ad impera- 
tores perpetuos tranſlatis, ad ſimilitu- 
dinem magiſtrorum equitum Præfecti 
prætorio à A e electi ſunt. Data 
eſt plenior licentia ad diſciplinæ publicæ 
emendationem credidit enim 
princeps, eos, qui ob ſingularem induſ- 
triam, explorata eorum fide, & gravi- 
tate, ad hujus officii magnitudinem ad- 
hiberentur, non aliter judicaturos eſſe 
pro ſapientia ac luce dignitatis ſuæ, 

uam ipſe foret judicaturus. J. 1. CS. I. 
52 de off. Pref. Pret, 

J. tot. hunc tit. & ſeq. de offic. Pref. 
ur b. 

V. tit. Cod. de offic Pref. Prætor. de 


offic. Pref. urb. &c. 

* Lex Julia repetundarum pertinet ad eas pecu- 
nias, quas quis in magiſtratu, poteſtate, ratione, le- 
gatione, vel quo alio officio, munere, miniſteriove 
publico cepit, vel cum ex cohorte cujus eorum 
eſt. J. 1. F ad leg. jul. repet. 

Eadem lege tenentur, qui ob denuntiandum, vel 
non denuntiandum teſtimonium, pecuniam accepe- 
rint. Hac lege damnatus, teſtimonium publice di- 
ecre, aut judex eſſe poſtulareve prohibetur. 1. 6. & 
§. 1. F. cod. P. hunt titul. & tit. C. de lege Ful. 
reper. 

It is of this Law that St. Jerome hath ſaid in his 
Comment on the thirteenth Chapter of Iſaiah, that it 
was a moſt certain of the Avarice of the Romans ; 
and it is obſervable on thu ſubject, that the ſame Fa- 
ther hath ſaid in the beginning of his Commentaries on 
Geneſis, that Cicero had been accuſed by the Greeks 
of Extortion, he who is known to have ſaid of himſelf, 


* 


that he was ſo ſtrid and pundtual in the matter of 
Preſents, that he did not take even thoſe which the 
Law allowed him to take, V. Cicer. 5. ad action. 
20. 

Lege Julia repetundarum cavetur . utq; urbani 
magiſtratus ab omni ſorde ſe abſtineant: neve plus 
doni muneris in anno accipiant quam quod fit au- 
reorum centum. l. 6. in f. F. ad leg. Ful. reper. 

pPlebiſcito continetur, ut ne quis præſidum, 
munus donum caperet: niſi eſculentum, potulen- 
tumve, quod intra dies proximos prodigatur. J. 18. 
F. de off. Praſadis. 

Jubemus igitur, quoties 2 quoſcunque judi- 
cantes aut adminiſtratores, lites aut appellationes 
examinantur: præ omnibus principales litigantium 
perſonas, aut illos ad quos in medium negotium 
ſorte migraverit, in præſentia judicum tangentes 
ſancta Evangelia, jurare, quod nihil penitus judi- 
cibus, aut patrocinii cauſa ipſis vel alii cuicunque 
per ſonæ pro hac cauſa quolibet modo dederunt, aut 
promiſerunt, aut poſtea dabunt vel per ſe, vel per 
aliam quamcunque mediam perſonam : exceptis iis 
quæ propriis adyocatis pro patrocinio præſtant, 
aliifque perſonis quibus noſtræ leges dari diſpoſu- 
erunt. Nov. 124. c. 1. 

See the Remark which has been juſt nom made on 
the Avarice of Fudges in the Miniſtry of the Diſpen ſa- 
tion of Fuſtice, and the texts of Scripture there quoted. 


It appears from theſe Laws, that not 
only the Judges among the Romans, but 
even their Lawgivers themſclves, were 
far from having that Knowledge which 
the Chriſtian Religion gives us of the 
iniquity of thoſe Judges who take any 
ſort of Preſents, becauſe they had not 
ſufficiently enquired into the flexibility 
of the Mind to the Heart, and into that 
of the Heart to Preſents, and becauſe 
they had not even ſufficiently felt the 
natural effects which we have alrcady 
obſerved to be made by Preſents, or if 
they were ſenſible thereof, they were 
very unjuſt in countenancing ſo licen- 
tious a practice by ſuch Laws. 

We might make other Reflections, 
both on the Principles of Religion, and 
on other unjuſt Laws of the Romans, to 
ſhew that without the knowledge of 
the true Religion, there is no. perfect 
Juſtice; and it was only by the Light 
of the Goſpel, and by the Knowledge 
of the Divine Law, that the practice 
of making Preſents to Judges was abo- 
liſhed by a Law of the Emperor Con- 
ſtantine, who forbad even thoſe Officers 
of Juſtice whom the ſaid Laws allowed 
to take thoſe ſmall Preſents, called Xe- 
nia, to take any Preſent at all, upon 
3 of death 2; and the Kings of France 

ave in the ſame manner prohibited all 
Judges to take Preſents of any kind 
whatſoever, catables and drinkables, 
and have prohibited under ſevere penal- 
ties the taking of any Preſents at all, 
let them be never ſo inconſiderable. 
Si qui eorum qui in diverſis agunt officiis 
principatus xenia aut munuſcula quæ canonica ex 


more fecerunt extorſerit, vel etiam ſponte oblata 
| non 


= » 


Of the Duties of Officers of Juſtice. Tit.4. Sect. i 


non. refutaverit, ſublatis omnibus. facultatibus ulti- 
mo ſubjugetur exitio. Cod, Theod. ne dam. Provinc. 


mip. 

e It is obſervable that Tribonian 
has not inſerted this Law into the Code 
of Juſtinian; which may help to confirm 
what is ſaid of him, that he took Bribes, 
and committed greater Extortions, as has 
been taken notice of in another places. 
By the doing of which he prevaricated, 
not only againſt the Divine Law, againſt 
the Law of Nature, and againſt this Law 
of the Emperor Conſtantine ; but likewiſe 
againſt another Law of the Emperor Juſ- 
tinian, which is that of the ſeventeenth 
Novel directed to himſelf; ſeeing by that 
Law he was, commanded to execute his 
Office with an integrity which might ſur- 
paſs that of all other Officers, and to keep 
his hands ſo clean with regard to God, to 
the Emperor, and to the Law, as to take 
no manner of profit, no gain, great or 
ſmall, but what he ſhould receive from 
the Prince out of the Publick Monies, and 
that in the Execution of his Office he 
ſhould be guilty of no miſdemeanour. If 
this Law was penned by Tribonian Him- 


ſelf, as there is ſome ground to think that 


it was, it is hard to believe, if he was 
ſuch as be is repreſented, that he was ſe- 
rious in theſe laſt expreſſions. 

Oportet igitur, te pure ſumentem ad- 
miniſtrationem, & ſine omni ſuffragio, 
præ omnibus aliis mundas fervare Deo 
nobiſque & legi manus, & nullum con- 
tingere lucrum, neque majus, neque mi- 
nus: neque captioſum quiddam contra 
ſubjectos facere negotiatione: ſed con- 
tentum ſolis à fiſco miniſtratis, & tam 
per te quam per cos qui circa te ſunt 
purum eis undique ſervare jus: & feſti- 
nare, primum quidem fiſcalia tributa 


exigi vigilanter, nihil diminuens circa 


publicam curam requirere, ne fortè 
fiſcus inde minuatur, & ſalvare ei undi- 
que quæ propria ſunt. Sicut enim pri- 
vatos injuſtitiam paſſos adjuvamus, ſic 
& publicum illæſum mancre volumus. 
Collatores namque omni alia calumnia 
liberi conſervati, facile & in promptu 
ſolvent tributa : & qui in furta prius 
dantes mancbant debentes adhuc fiſcalia, 
ex nunc ipſis fiſcalibus exſolventes libe- 
rabunt facile ſe tributis. Nov. 17. c. I. 


a See the Preamble of the third Title of the third 
Bool of Succeſſions, in the firſt Tome of the Civil Law 
in its Natural Order, 


Cogitatio igitur nobis facta eſt, quod 
agentes omnia quæcunque in noſtris pro- 
vinciis ſunt, uno actu communi ad me- 
liora migraremus. Hoc enim omninò 
eventurum credimus, ſi præſides gen- 
tium quicunque civiles 1 

Vo L. II. 


provinciarum habent, puris procuremus 


uti manibus & ab omni abſtinere ac- 


ceptione pro illis, ſolis contentos cis 
ou a fiaſco dantur. Quod non aliter 
et, niſi & ipſi cingula fine mercede 
percipiant, nihil omninò dantes nec oc- 
caſione ſuffragiorum, neque iis qui cin- 
gula habent, nec alii omnium ulli. 

onſideravimus enim, quia licet quæſtus 
immodicus imminuitur imperio, atta- 
men noſtri ſubjecti incrementum maxi- 
mum percipient, ſi indemnes à judicibus 
conſerventur: & imperium & fiſcus a- 
bundabit utens ſubjectis locupletibus: & 
uno hoc introducto ordine, plurima re- 
rum & innumera erit ubertas. An certè 
non omnibus manifeſtum eſt, quoniam 
qui aurum dat, & ita adminiſtrationem 
emit: non dat hoc folum quantum oc- 
caſione adinventum eſt ſuffragiorum, ſed 
& aliud extrinſecùs addit amplius occa- 
ſione commodi adminiſtrationem aut 
dantibus aut ſpondentibus, & fic uno 
principio illicito dato plurimas neceſſe 
eſt manus circumire cum qui donatio- 
nem facit: & hoc non de ſuo fortè 
præbere, ſed mutuatum, & ut mutuare 
poſſit, damnificatum : & computare a- 
pud ſe, quia convenit eum tantum ex 
provincia percipere, quantum liberet 
2 ei debita, ſortes & uſuras, & 
lamna pro ipſo mutuo, computabit 
autem & in medio expenſas largiores, 
jam & judici, & qui circa ipſum ſunt, 
convenientes: & quemdam etiam ſibi— 
met recondet ee in tempore ſe— 


quenti, in quo fortè non adminiſtrabit. 
Nov. 8. in Prefat. 


Altho' this Novel relates to the Fena- 
lity of Offices, yet it may be applied here. 


See the Ordinance of October 28th, 
1446. Art. 6. that of April 1453, Art. 
118, 119, 120; that of July 1493, Art. 


16. and the following Articles; that of 


1535, Ch. 1. Ari. 3; that of Orlcans, 
Art. 43, &c. that of Blois, Art. 114. 


The CONTENTS. 


. Firſt Rule, of the Integrity of Fudges. 

2. They ought to have a fear of not beirg 
faithful enough in the diſcharge (, 
their Miniſtry. 

3. They ought to have courage aud reſolu- 
tion to ſupport Juſtice and Tiuth. 

4. They ought to render Juſtice without 
reſpect of perſons. 

7. They ought to have in their hearts a 
love and a zeal for Truth and for 
Juſtice. 

6. The Judges who have the care of the 


— 


Public Good, ought to have the 
[ame + 
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ſame zeal for Juſtice, altho' there 
be no party who demands it. 

7. Vigilance of the Officers who are called 
the King's Council. 

8. Diſintereſtedneſs enjoined to Judges. 

9. They ought to reſtrain the proceedings 
in a Cauſe, to that which is neceſ- 
ſary to prepare it for Judgment. 

10. The Officers who by their Offices are 
bound to perform Functions of 
Juſtice for the ſervice of the Pub- 
lick, ought carefully to perform 
them, altho' they reap no profit 
thereby. 

11. Judges in the exerciſe of their Func- 
tions are reſtrained to the giving 
of Judgment in Cauſes. 

12. Covetous Judges are apt to negleft the 
Functions * which they reap no 
Profit. 

13. Preſents corrupt Judges. 

14. They ought to abſtain from hearing 
certain Caufes. 


I. 


1. Fuſe Eeing Judges derive their Power from 

_ Hh = God, thro' the hands of the Prince 

galt., who intruſts them with it, and that it 
is the Judgment of God himſelf which 
they are to render“; the firſt Rule of 
their — is that it be proporti- 
oned to the divine Function of Jug 
ing e, and that they join to the quali 
cation of Capacity, of which mention 
has been made in the foregoing Section, 
the other qualities which ſhall be ex- 
plained in the Articles which follow; 
that not only they may avoid commit- 
ting any ſort of miſdemeanor, but that 
they may adminiſter Juſtice in a manner 
ſuitable to a Function of this character. 


£ For power is given you of the Lord, Wiſd. of 
Sol. vi. 3. 

Let every foul be ſubje& unto the higher pow- 
ers. For there is no power but of God: the pow- 
ers that be, are ordained of God. Whoſoeyer 
therefore reſiſteth the power, reſiſteth the ordi- 
nance of God. Rom. xiii. 1, 2. 

> And faid to the Judges, Take heed what ye 
do: for ye judge not for man, but for the Lord, 
2 Chron. xix. 6. 

* That ye might walk worthy of the Lord. 


G 


II. 


». % he firſt of the qualities which are 
2 % required to compole the integrity of a 
—— Judge, is a faithful remembrance in all 
ee his Functions, of what may be juſt] 

faithfu 3 3 
noughin the expected from him in the exerciſe of a 
d;jcharge of Miniſtry wherein he holds the place of 


eheir Mini- 
©. God, and where every ſtep of his pro- 


ceedings lays a duty on him, of which 


he muſt expect to give a ſeyere account : 
which obliges him to take for the firſt 
Rule of all his duties, that of a fear of 
not being faithful enough in obſerving 
the divine will and pleaſure d. 


4 For ye Judge not for man, but for the Lord, 
who is with you in the judgment. Wherefore 
now, let the fear of the Lord be upon you. 2 Chr, 
xix. 6, 7. 

For power is ow you of the Lord, and ſove- 
reignty from the Higheſt, who ſhall try your 
works, and ſearch out your counſels. Becauſe be- 
ing Miniſters of his Kingdom, you have not judg- 
ed aright, nor kept the Law, nor walked after 
the counfel of God. Horribly and ſpeedily ſhall 
he come upon you: for a ſharp judgment ſhall be 
to them that be in high places. For mercy will 
ſoon pardon the meaneſt: but mighty men be 
mightily tormented. d. of Sol. vi. 3, 4, &c. 

See Pſal. cxix. 120. 

Optamus, ut omnes judices noſtri ſecundum vo- 
luntatem & timorem Dei, & noſtram electionem 
atque ordinationem fic ſuas adminiſtrationes guber- 
nare ſtudeant: ut nullus eorum aut cupiditati ſit 
deditus, aut violentias aliquas vel ipſe inferat, vel 
judicibus, aut officiis eorum aut quibuſcumque aliis 
collatoribus inferre permittat. J. 1. F. 5. C. de offic. 
Pref. Prat. Afric. 


be fear which Judges ought to 
have, conſiſts in their Iooking upon them- 
ſelves to be Depoſitaries of the Power 
which is intruſted to them, and not to ima- 
gine that it is their own Power, that they 
may uſe it as knowing that they muſt one 
day give a ſtrict account of it. The 
Judges who have not this fear in them, 
make themſelves Maſters and Uſurpers of 
that Authority of which they are only 
Depoſitaries ; and inſtead of maintaining 
among unjuſt men the intereſt of Juſtice, 
which is that of God himſelf who com- 
mits to them the diſpenſation of it, they 
imploy their Authority in the Adminiſtra- 
tion of Fuſtice, only to make it ſubſervi- 
ent to their own intereſts and paſſions, 
and uſe it even againſt Juſtice it ſelf. 
And if Injuſtice and Oppreſſion in private 
perſons raiſe anger and indignation in thoſe 
who behold it, what can one ſay of ſuch 
an abominable perverting of Juſtice, 
when they ſee the Force that belongs to 
Authority and Juſtice imployed againſt it 
folf ? 


HI. 


The ſecond quality of a Judge is Cou- 3. T9 


rage and Reſolution to maintain and ought fo | 


to protect on all occaſions Juſtice and oy 


Truth ©, and eſpecially in the caſes z,pu 
where the Widow and the Fatherleſs, 2 pe. 
the poor and perſons of a low condi- ar- 
tion groan under Oppreſſion: ſo that T. 


if it depends on the Judge to put a 
ſtop to that Injuſtice, he ought to im- 
ploy his Authority for that end with- 

; out 


07 the Duties of Officers of Fuſtice. Tit. 4. Sect. 2. 


out any reſpect of perſons t; and in caſe 
his Miniſtry is not extenſive enough to 
reſtrain the ſaid Injuſtice, he ought to 
be careful not to take part in the Op- 
preſſion which he has not ſufficient 

ower to conquer, and ought to ſhew 

y his Conduct that no conſideration 
whatſocver influences him againſt his 


duty, and that no power is capable of 


making him deviate from 1t. 


© Seck not to be judge, being not able to take 
away iniquity, leſt at any time thou fear the per- 
ſon of the mighty, and lay a ſtumbling block in 
the way of thy uprightneſs. Ecciiis. vii. 6. 

Strive for the truth unto death, and the Lord 
ſhall fight for thee. Chap. iv. 28. 

f Defend the poor and fatherleſs, do juſtice to 
the afflicted and needy. Deliver the poor and 
needy ; rid them out of the hand of the wicked, 
Pſal. Ixxxii. 3, 4. 

Hear the cauſes between your brethren, and 
judge righteouſly between every man and his bro- 
ther, and the ſtranger that is with him. Ye ſhall 
not reſpect perſons in judgment, but you ſhall 
hear the final] as well as the great; you ſhall not 
be afraid of the face of man, for the judgment is 
God's. Dent. i. 16, 17. 

When the ear heard me, then it bleſſed me, 
and when the eye ſaw me, it gave witneſs to me: 
becauſe I delivered the poor that cried, and the fa- 
therleſs, and him that had none to help him. The 
bleſſing of him that was ready to periſh, came 
upon me; and I cauſed the widows heart to ſing 
for joy. I put on righteouſneſs, and it clothed 
me; my judgment was a robe and a diadem, I 
was eyes to the blind, and feet was I to the lame; 
I was a father to the poor, and the cauſe which I 
knew not, I ſearched out. And I brake the jaws 
of the wicked, and pluckt the ſpoil out 'of his 
teeth. Fob xxix. 11, 12, &c. 


Courage and Reſolution are neceſ- 
ſary to Judges, that they may be able to 
ſurmount all the difficulties which they 
may meet with in their Adminiſtration of 
Fuſtice z and likewiſe that they may de- 
ſpiſe all the evils that may happen to them 
after they have rendred Juſtice; for with- 
out this Courage and this Reſolution, it is 
viſible that they will yield to thoſe diſſi- 


means prevent many Inju/tices. But thoſe 
who are deſlitute of this Virtue, what 
Dignity and what external Force ſocver 
they may have otherwiſe, inſtead of being, 
as they ought to be, a living Image of the 
Divinity which they repreſent in their 
Funttions, they will ve, according to the 
ſaying of a Prophet, only a Statue with- 


out Arms, and without Eyes; and nſlead 


of gaining to themſelves reſpect, they will 
fall into ſcorn and contempt *. 


. 


It is not our buſineſs to enumerate here 
all the occaſions, in which Judges fland 
in need of Courage and Reſolution, to en- 
able them to ſurmount all the difficulties 
they may meet with in the exerciſe of their 
Functions. It ſufficeth to remark, that all 
Judges ought to animate themſelves with 
this Virtue on all occaſions, where Juſtice 
is oppreſſed ; when the rich oppreſs the 
poor, when the ſtrong oppreſs the weak, 
when Lords of Mannors abuſe the power 
which they have over their Vaſſals and 
Tenants, and on every occaſion, where the 
inequality and diſproportion between the 
condition of the Parties at variance may 
tend to ſupport Tnjuſtice againſt Fuſtice. 

And it is only for theſe ſorts of occaſi- 
ons that Judges are eſtabliſhed, and God 
gives them his place, for no other end but 
to raiſe them above others by the Charac- 
ter and Authority which he communicates 
to them, that they may likewiſe by their 
Courage and Reſolution raiſe Juſtice above 
the force of Injuſtice. 

Some may perhaps be apt to imagine, 
that this Courage is a Virtue not ſo very 


neceſſary to Judges of inferior Juriſditti- 


ons, but it may be ſaid on the contrary, 
that it is more neceſſary to them than to 
the other Tudges who are in a higher Sta- 
tion, becauſe they meet frequently with 
difficulties and obſtructions; and they be- 


culties, and that they will abandon Fufſ-® ing deſtitute of that ſplendor and dignity 


tice in order to avoid them. This firm- 
neſs of Reſolution ought to be accompanied 
with a divine Leal, void of trouble and 
paſſion, always the ſame, and incapable 
of abating. This Conrage and this Reſo- 
lution to ſupport the intereſt of Juſtice, 
are ſufficient to enable Judges to reſiſt all 
the efforts that may be made to corrupt 
them, without the aſſiſtance of any exter- 
nal Force to ſupport them; and even when 
their duty calls upon them to act and to 
exerciſe their Authority, they do all that 
is required of them, when they give proofs 
of their reſiſtance, and of their endeavours 
to ſuppreſs Injuſtice; and by preſerving by 
this conduct of theirs, the reſpect and dig- 
nity of their Minifiry, they will by this 
Vo IL. II. 


which environs and ſupports the other ſu- 
perior Judges, they are not able to ſupport 
by their Virtue the charatter of Dignity, 
which the Title of Judges gives them, 
and they ought at leaſt to diſplay their 
Courage, if they are not able to exert their 
Authority 3 and it is the duty of thoſe 
who are veſted with Authority, to pro- 
tect theſe inferior Judges againſt the op- 


preſſion and violence of thoſe who ſhould 


attempt to diſturb them in the exerciſe of 
their Functions, that they may, by the 
means of their own Reſolution and Cou- 
rage, backed with the protection of the 


ſuperior Judges, have all the Force and 


Authority that is neceſſary for the Admi— 


ſlration of Juſtice. 
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It may not be amiſ3 likewiſe to obſerve 
here in relation to the Courage and Reſolu- 
tion neceſſary to Judges, that by the Roman 
Law one could not exerciſe the Functions 
of Juſtice in the Province where they 
were born; nay, not ſo much as the Func- 
tion of an Aſſeſſor, whoſe buſineſs was to 
aſſiſt and give counſel to the Magiſtrates 
in giving Judgments, leſt the regard 
which they might have for Relations and 
Friends ſhould engage them to commit ſome 
Injuſtice. 

Si eadem provincia poſtea diviſa, ſub 
duobus præſidibus conſtituta eſt, velut 
Germania Myſia; ex altera ortus in al- 
tera adolebit. J. 3. F. de off. Adſeſſ. 

Ne quis fine ſacrilegii crimine deſide- 
randum intelligat gerendæ ac ſuſcipiendæ 
adminiſtrationis officium intra eam pro- 
vinciam in qua provincialis & civis ha- 
betur: niſi hoc cuiquam ultronea libe- 
ralitate per divinos affatus Imperator 
indulgeat. J. wt. C. de crim. ſacr. 

Theſe Probibitions not being in uſe with 
us, the liberty which people 4 of ſerv- 


ing the ſaid Oppreſſion; but if the 
Cauſe of the Poor, of the Widow, and 
of the Orphan, be not accompanied 
with Juſtice, he ought not to let him- 
ſelf be overcome by tenderneſs and com- 
paſſion, but he ought to adminiſter Juſ- 
tice impartially, without reſpect to thoſe 
perſons no more than to others s. 


Neither ſhalt thou countenance a poor man in 
his cauſe. Exod, xxiii. 3. | 

Ye ſhall not reſpect perſons in judgment, but 
you ſhall hear the ſmall as well as the great; you 
ſhall not be afraid of the face of man, for the judg- 
ment is Gods. Deut. i. 17. 

It is not good to have reſpect of perſons in 
judgment. Prov. xxiv. 23. 

To have reſpect of perſons, is not good: for, 
for a piece of bread that man will tranſgreſs. 
Prov. xxviii. 21. 

The King that faithfully judgeth the poor, his 
throne ſhall be eſtabliſhed for ever. Prov, xxix. 14. 

Give the King thy judgments, O God, and thy 
righteouſneſs unto the King's ſon. He ſhall judge 
thy people with righteouſneſs, and thy poor with 
judgment. Pal. Ixxii. 1, 2. 


\ £ 


The third quality of a Judge is a love 5. 77% 


ing in Offices of Juſtice in their own na- and a zeal for Truth and for Juſtice h; ie # 

tive Country, makes it ſtill the more ne for the heart is flexible only to what it 77%* ,” 
h b A wi their hearts 

ceſjary for them to be armed with Cou- loves, and the heart of a Judge cannot , jv. anda 


rage and Reſolution; and it is in order to be bent _ the performance of his zeal fo 
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excite the Judges to this duty, that the duty, unleſs it be moved thereto ow the a 
ej Je 


Ordinances of France have forbidden 
them to have any regard to the King's 
Letters Manual in the diſcharge of their 
Funttions : which teaches them that no 


conſideration whatſoever ought to be put 


into the Scales with that of Fuſlice, 
which they are obliged to render. See 
the eighty firſt Article of the Ordinance of 
Moulins, which contains the ſame prohi- 
bitions, excepting only the execution of the 
Orders of the Prince, which do not in- 
fringe the right of any perſon, or Pardons 
for Crimes. 

It may be obſerved in relation to the 
{ame ſulbject, that it was heretofore one of 
the Rules and Orders of the Parliament 
of Paris, for the more effeftual preſerving 
this Courage and Integrity in the Fudges, 
that none of the Officers belonging to that 
Body fhould frequent the houſes of Princes, 
and that they ſbould not ſo much as go to 
the Louvre, the King's Palace, unleſs 
they were ſent for by the King. 


IV, 


Sceing the firmneſs and reſolution of 


3 the judge ought to be only for the ſup- 


ger Fuſtice, port of Juſtice, and without 


wirt "© perſons, he ought to conſider in the 


ſpect of per- 


fons. 


poor and in the needy, only the Op- 
reſſion which they may chance to la- 
our under by reaſon of ſome Injuſtice, 
and to imploy his Authority for remov- 


reſpect of 


weight and biaſs of the love of Ju 
and very often the want of this love 
hinders Judges from diſcerning between 
what is ju or unjuſt, and leads them 
to commit injuſtices which they would 
avoid if they had that light which the 
ardour of this love ought to give them i. 


Love righteouſneſs, ye that be judges of the 
earth. Miſd. of Sol. i. 1. 


All the duties of Judges depend ſô 
much on this love and on this zeal for 
Juſtice and for Truth, that Solomon 
aſking of God the qualifications neceſſary 
for judging his People, aſked of him no- 
thing elſe but a good diſpoſition of heart, 
becauſe he knew that he could not render 
juſtice, unleſs he had a love for it, and 
unleſs he had a heart flexible to all the 
motions of the love of Juſtice, and that 
the ſaid love was an univerſal Principle, 
which would lead him into the whole de- 
tail of his duties. The love of Juſtice is 
the principle of the Conduct of Judges; 
and conſequently it is alſo a divine Truth, 
that the moſt learned and the ableſt 
Jullges are unworthy of this Rank, and 
that all their Learning is nothing but 4 
faint and unprofitable Light, if it 1s not 
animated with an active Love, which en- 
gages them to apply themſelves to all their 
duties. There is nothing therefore of great- 
er importance than ta know thorough! 5 

| FLY. 


Of the Duties of Officers of Juſtice. Tit. 4. SeCt. 2. 


and to obſerve diligently this Law that 
is ſo eſſential to the duties of Judges; 
and in order to comprehend this Law of 
the Love of Juſtice in its full force, and 
in its full extent, it is neceſſary to con- 
ider it in its Foundations, which are the 
ſame with thoſe of the general Law, 
which commands Mankind to love one 
another reciprocally; and it is alſo the 
ſame Spirit which makes the force and 
the juſtice both of the one and of the other. 
Sce the ſecond Chapter of the Treatiſe 
of Laws, in the Civil Law jn its Natu- 
ral Order. 

Ii is by this Love of Juſtice that the 
Judges apply themſelves to all the Func- 
tions of their Miniſtry; it is this Love 
that makes them diligent in ſearching out 
and puniſhing Crimes and Offences, which 
diſturb the Order of the Society of Man- 
kind; it is by the means of this Love for 
Tuſtice that they prefer Juſtice to all 
other conſiderations whatſoever, and that 
the intereſt of their Friends, and of their 
Relations, and even their own intereſt, 
does not any ways biaſs them when they 
are contrary to their duties : it is this 
Love for Juſtice that makes them deſpiſe 
preſents, promiſes, threatnings, and all 
ſorts of events, and makes that nothing 
can hinder them from doing Juſtice : it ts 
by virtue of this Love that they render 
Juſtice equally on all ſorts of occaſions 
without reſpect of perſons, and with a 
zeal ſuitable to their Functions, and ſuch 
as the ſlate of things may demand; and 
laſtly it is by this love that Judges apply 
themſelves diligently to the Study that is 


which is more eſpecially nece 
ſtrates, and of which notige 
lowing Article, 


ary to Fudges and Magi- 
"Pall be taken in the fol- 


VI. 
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This zeal for Juſtice that is ſo neceſ- 6. Ihe 


ſary to all Judges without diſtinction, 


is Judges who 
have the 


more eſpecially requiſite in Officers of the 
whoſe Functions do not conſiſt barely 1 

in rendring Juſtice to the Parties who gud, ought 
demand it of them; but who are ob- zo have the 


liged moreover to render it on occaſi- 


ſame zeal 


for Fuſtice, 


ons where the Publick Intereſt may re, 7; 
quire it, and where no party appears to 4e no party 


pray it. 


Thus the Officers who have who 4e 


the direction of the Policy, and the pu- , 


niſhment of Crimes, owe thoſe Functi- 
ons to the Publick, altho' there be no 
party to demand ſuſtice, and altho' they 
may reap no profit by it themſelves: ſo 
that there is nothing but a love and a 


zeal for Juſtice, that can engage them 


to embrace always all occaſions of this 
ſort, and to act in every one of them 
with all that diligence, with all that 
application, and with all that fidelity 
which God requires of them!. | 


' Fudges being chiefly inſtituted for the defence of the 
poor and needy, who are moſt expoſed to wiolence and 
injuſtice, it follows that the Fudges are obliged not only 
to render Fuſtice to the poor, but that they ought alſo 
to diſpenſe it to them gratis; for otherwiſe it might be 


pretended that Fuſtice is not due to the poor, ſeeing it 


may be ſuppiſed that being poor they have not the 
means to demand it unleſs it be freely granted them. 
And beſides, there is no excuſe to palliate ſo crying an 
injuftice as that of denying Fuſtice to the poor, 


VII, 


Secing the Adminiſtration of Juſtice 7.vigilance 
in the Affairs of Policy, and the puniſh- H he Off. 


uire two ſorts of“ who are 


neceſſary for their acquitting themſelves 
worthily of their Miniſtry; and it is that 


which makes them careful and exaft in 
examining all the facts, and all the cir- 
cumſtances of the Affairs which come be- 
fore them in Judgment. 


Give therefore thy. ſervant an underſtanding 
heart, to judge thy people, that I may diſcern be- 
tween good and bad. 1 Kings iii. 9. 

O ye kings of the people, honour wiſdom, 
Wifd. of Sol. vi. 21. 

Wiſdom is eaſily ſeen of them that love her, 
and found of ſuch as ſeek her; ſhe preventeth 
them that deſire her, in making her ſelf firſt 
known unto them. Wiſd. of Sol. vi. 12, 13. 

As it is in general the Love of the End which one 
propoſes to himſelf, which is the Principle of all the 
Actions and of all the Duties of Mankind, ſo it is the 
Love of Truth and of Fuſtice that is the Principle of 
the Duty of Fudges, and that Love ought to mount to 
the degree of Zeal; for ſeeing the Functions of Fuſtice 
which they exerciſe in the Body of the Society, are in- 
tended to reſtrain injuſtices, violences, oppreſſions, to 
maintain Fuſtice, to puniſh Crimes, and for the diſ- 
charge of other Duties, which require the uſe of Autho- 
rity, of Courage, and of Reſolution, they cannot diſ- 
charge them aright, unleſs they have in their hearts 
a love and a zeal for Truth and for Fuſtice, which is 

ie Principle of that Reſolution aud of that Courage 


ing of Crimes re 
Functions; one o 


called the 
thoſe who are to Kine 


give Judgment, and the other of thole coun, 


who are to appear as Parties to pra 

Judgment againſt thoſe who tranſgreſs 
the Rules and Orders of Policy, and 
commit Crimes, and that the Judges 
cannot exerciſe both theſe Functions, 
that of taking care that the Rules and 
Orders of Policy be duly obſerved, and 
that Offenders be brought to condign 
puniſhment, is the duty of thoſe Offi- 
cers who are called the Kings Council, 
of whom mention has been made in the 
proper place; and this duty obliges 
them particularly to have ſuch a zeal for 
Juſtice, as may animate them againſt 
Injuſtice, and may ſtir them up to a 
continual vigilance in the diſcharge of 
all their Functions, without neglecting 
any one of them, and engage them to 
perform their Functions without any bi- 
als to intereſt, and with a * 

an 
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and ſtedfaſtneſs ſuitable to their Mini- 
Itry m. 


m See the twenty third Article of the ſecond Section 
of the firſt Title of this ſecond Book. 

Juſtinian has made many Laws, to exhort Fudge, 
to apply themſelve: with great care and diligence to 
the puniſhing of all Crimes which go to that exceſs, as 
to diſturb the publick Order of the Society, and the in- 
tereſt of particular perſons. 

Ad hæc diligenter ibi 1pſum locorum proſpicere 
volumus, ut omnes qui latrocinia exercent, qui 
alienas ſubſtantias, aut etiam uxores rapiunt, qui 
alia denique patrant crimina 3 compre- 
hendat, & competentibus ſuppliciis ſubdat, & 
omnem prorſus injuſtitiam reprimat: neque com- 
mittat ut in aliquo probiores & manſuetiores inju- 
riis afficiant, ne aliis denuo talium perſecutoribus 
opus habeamus, cogamurque rurſus violentiarum 
repreſſores, latrunculatores, & alia id genus tolerare 
nemina, ſimul & negotia quæ nos axerſati ipſum 
ad hunc ordinem produximus. Nov. 29. c. 5. 

Adulteria vero & raptus virginum, & immode- 
ratas illicitaſque, & augendæ rei ſuæ cauſa compa- 
ratas circumſcriptiones, neque non homicidia, & 
fi quid ejuſmodi delictorum eſt, ita acerbe punito, 
ut paucorum hominum ſupplicio omnes reliquos 
continue caſtiges: eſtoque ſecundum legem _— 
ſitus delinquentium caſtigator: neque enim inhu- 
manitas hoc, ſed potius ſumma yu__ humanitas 
eſt, cum multi paucorum animadverſione ſalvantur. 
Quod fi quem hoc nomine in crimen vocatum ſuſ- 
tineat, qui vel cinguli vel dignitatis, vel ſacerdotii, 
vel cjufinodi alio prætextu ſperet ex illius ſe mani- 
bus ereptum iri: certo ſciat quod noſtro judicio 
indignus videbitur: nemo enim quacunque poten- 
tia ſua fretus quodcfinque alienum prætendens pa- 
trocinium in ealibiie delictis ſeycritatem legis # of 
giet. Nov. 30. c. 11. 


VIII. 


8. Diſnte- The fourth qualification which God 
reſtedneſs enjoins to Judges is, a diſintereſtedneſs 
2 % and an averſion to Covetouſneſs; for 
Tale. this paſſion alienates mens affections 

ſo much from God, that in ſtead of a 


Fear of him, it ſubſtitutes Idolatry »,. 


and is the root of all evil®; and when 
it reigns in the heart of a Jucge, it is 
there a principle of a thouſand injuſti- 
ces, as will appear from the Articles 
which follow. 


* Covetous man who is an idolater. Epheſ. v. 5. 

»The love of money is the root of all evil. 
1 Tim. vi. 10, 

Eſt quoque hoc ſacrorum eloquiorum mirabile 
& verum, quod avaritia omnium fit mater malo- 
rum, maxime quando non privatorum, ſed judi- 
um inhæret animabus. Quis enim fine periculo 


non furetur, quis non latrocinabitur ſine reatu ad 


adminiſtratorem reſpiciens? Illum namque videns 
omnia auro vendentem, & præſumens quia quic- 
quid egerit illicitum, hoc pecunias dando redimet : 
hinc homicidium, & adulterium, & invaſiones, & 
vulnera, & raptus virginum, & commerciorum 
confuſio, & contemptus legum & judicum, omni- 
bus hxc venalia præpoſita eſſe putantibus, tanquam 
aliquod vilium mancipiorum. Nov. 8. in Præfat. in 


ne. 
IX. 


: The Judges whoſe buſineſs it is to 
wet to regulate what relates to the inſtruction 
reſtrain the of Cauſes, ought to have no other views 


beſides that of directing the proceedings ce 
therein after ſuch a manner as that the # </e 
truth may be ſet in a clear light, and 1 
that the Rights of the ſeveral par- =o 
ties may be known; which makes it a prepare i 
duty incumbent on them to reſtrain the for Ju. 
ſaid proceedings to what is neceſſary for *. 
that end according to the direction of 

the Ordinances, or according as Equity 

may require in particular circumſtances : 

but ſeeing it depends on the Judges to 
ſhorten or to lengthen the proceedings, 

and that they have Perquiſites ariſing 

from the greateſt part of the Decrees 
which they give, thoſe who ſet their 

hearts on nothing but Covetouſneſs, 
commit on ſuch occaſions two ſorts of 
injuſtices z one is, that of multiplying 

the proceedings in a Cauſe without ne- 
ceſſity; and the other is, that of taxing 

their Fees or Perquiſites beyond what 

they may lawfully take; and by theſe 

two Injuſtices they become guilty of 

two Extortions; one, in that they take 

more than what is juſt for the procced- 

ings that ought to be in the Cauſe; and 

the other 1s, in the profits which ac- 

crue to them from the proccedings 
which they ordain without neceſſity; 

and beſides, by this means they 2 0 
themſelves accountable before God for 

the conſequences of the delay of Juſtice 

that is due to the parties. 


X. 
The Officers who by their Offices 10. 7! 


are obliged to perform Functions of M 
Juſtice tor the ſervice of the Publick, 9 % 


in caſes where there is no party to carry . 
on the Suit, whether it be for the exe- enen, 
cution of the Orders of Policy, or for Fw 
the puniſhment of Crimes, altho' they 7 57 
have in theſe caſes no perquiſite for the, of he 
diſcharge of their Functions, yet they pick; 
ought carefully to perform them mere- ought ce 


; * Fully to pe 
ly out of regard to their duty, and in 175 


conſideration of the intereſt which the 12.P 
: : N altho int 3. Pre, 

Publick has that Juſtice be adminiſtred; ;eap wp corrupe 

but if they are of a covetous temper, It re Judges 


the want of the allurement of profit 
will make them faint and languid in the 
diſcharge of their Functions, and they 
will be apt to abandon or neglect their 
duty in proportion to the degree of their 
Avarice, and according as it may counter 
balance the ſhame and the other conſe- 
Z which they may have reaſon to 
ear if they ſhould fail in the diſcharge 
of Functions of this kind. The Reader 
may conſult on this Article what has 
been already ſaid in the ſixth Article of 
this Section P. 


P See the ſixth Article of this Section, 
I 


XI. The 


07 the Duties of Officers of Juſtice. Tit. 4. Se. 2 


XI. 


\1,Zudzes The Judges whoſe Functions are re- 
15 15 exer- {trained to the deciding of Law-Suits, 
ciſe of their Whether it be that they report the 
— Cauſes to the other Judges, or * they 
7 the only aſſiſt in giving their opinion upon 
giving of the deciſion of the Cauſe, and who, 


Fudgment either for the Report which they make, 


n Cauſe. or for their preſence, have the Fees 
which are allowed them, are obliged to 
rform the faid Functions, and to tax 
moderately their fees, perquiſites, or 
other dues which the Reporters may 
entitled to for reporting the Cauſe; but 
if they happen to be of a covetous tem- 
per, they will not fail to tax at an im- 
moderate rate the ſaid perquiſites and 
other dues. 


XII. 


12. Cove- It is likewiſe another Injuſtice in 
toni Judges Judges who are of a covetous temper, 
ge that they abandon or neglect the Func- 
=-m tions from which they reap no manner 
fm which of profit; and altho' they are obliged 
they reap no by vertue of their Offices to the Ap- 
profit elicaticn which ſhall be ſpoken of in 
the following Section, nevertheleſs co- 
vetouſneſs makes them neglect thoſe 
Functions from which there accrues no 
manner of profit: thus covetous Judges 
diſpenſing with their duty ro render 
Juſtice to the poor, are careleſs in at- 
' tending when their Cauſes are to be de- 
cided, becauſe they expect no profit 
from thence and they likewiſe neglect 
to attend at the Informations in Cauſes, 
unleſs they be drawn thither by ſome 
other view; and ſome of them are-even 
ſo great ſlaves to Avarice, as to hinder 
parties from adjuſting their differences 


in a friendly way 4. 


1 See the texts cited on the following Article, 


XIII. 


14.P/nr; Avarice diſpoſes Judges to ſuffer them- 
aft ſelves to be corrupted by preſents, and 
Judge. this paſſion is ſo ſtrong in ſome, that it 
blinds them to that degree, that they 
do not comprehend that every preſent 
hath this effect on the heart of a Judge, 
that it extinguiſhes the zeal or indigna- 
tion which he may have againſt Injuſ- 
tice, that it captivates the ſoul of him 
who receives it, that it engages him to 
favour the perſon who gives it, that he 
deceives him if he does otherwiſe, and 
whatever uſe he may make of it, he 
prevaricates againſt Human Laws, and 
commits a capital crime againſt the 

Laws of God!. 


” Avarice in taking bribes has nothing in it that ap- 
pears outwardly to be contrary to Humane Nature; it 


finds there its Object, without any pains or toil, and 


without violence it offers it ſelf fey full of charms, 
and in a mantier ſo ſurprizing, that the Scripture 


ſays, that the wiſe themſelves are blinded by it. 


Thou ſhalt not wreſt judgment, thou ſhalt not 
reſpect perſons, neither take a gift: for a gitt 
doth blind the eyes of the wiſe, and pervert rhe 
words of the righteous. That which is altoge- 
ther juſt ſhalt thou follow. Dent. xvi. 19, 20. 

Preſents and gifts blind the eyes of the wile, 
and ſtop up his mouth that he cannot reprove. 
CTT | 

A gift in ſecret pacifieth anger: and a reward 
in the boſom, ſtrong wrath. Prov. xxi. 14. 

A man's gift maketh room tor him, and bring- 
eth him before great men. Prov. xvili. 16, 

And thou ſhalt take no gift: for the gift blind- 
eth the wiſe, and perverteth the words of the 
righteous. Exod. xxiii. 8. 

Thy Princes are rebellious, and companions of 
thieves: every one loveth gifts, and followeth af- 
ter rewards; they judge not the fatherleſs, neither 
doth the cauſe of the widow come unto them, 
Iſai, i. 23. | 

See what has been ſaid of Preſents in the Preamble 
of this Section, and the Ordinances quoted at the end 
of the ſaid Preamble. 


XIV. 


The moſt perfect integrity that can 14. The 
be in Judges, ** P why the 924t 0 46 
Parties who have Cauſes depending be- on gu 
fore them, may not challenge them, or n Cafe. 
except againſt them, and why they 
ought not of their own accord to ab- 
ſtain from hearing Cauſes in which they 
may have ſome intereſt, or where there 
may be ſome juſt ground for ſuſpecting 
them; and they themſelves are obliged 
to declare the cauſes which may render 
them ſuſpected, if the Parties are igno- 
rant of them: for altho' a Judge may 
be above the weakneſs of ſuffering him- 


ſelf to be biaſſed or corrupted, and may 


have reſolution enough to render Juſtice 
againſt his own Relations, and in the o- 
ther caſes where it may be lawful for 
the Parties to except againſt the Judges, 
yet they ought to miſtruſt themſelves, 
and not draw upon themſelves the juſt 


' reproach of a raſh proceeding, which 


would in effect be a real miſdemcanor!. 


[ © By the Civil Law the Parties are at liberty to chal- 
lenge or except againſt the Fudges, when there is juſt 
reaſon to ſuſpect their partiality to one fide more than 
the other, Apertiſſimi juris eſt, licere litigatoribus 
judices delegatos, antequam lis inchoetur, recuſare. 
l.16, Cod. de judiciis. But according to the Law of 
England, Judges or Fuſtices cannot be challenged. 
Coke 1 Inſt. fol, 294.*.] 
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Of the Application of Officers of 
uſtice in the diſcharge” of their 
unctions. | 


Here is no Condition whatſoever, 
without excepting even, thoſe of 

the higheſt Rank, which hath, not for 
its eſſential character, and for its chief 
and indiſpenſible duty, an Application 
to the Functions for which it is eſta- 
bliſhed : and thoſe who, ſhould pretend 
to an exemption from this engagement, 
would ſubvert the Order of Society, 


and tranſgreſs both the Law of Nature, 


and the Law of God. For it is equally 
true both according to Religion, and 
according to the Law of Nature, that 
Man is Pa unto Labour, and that it 
is for Labour * that this Life is given 
unto him. Since therefore it is true, 
that, an Application to ſome Function 
is the eſſential duty of every Condition 
of Life, Judges Who are in an Imploy- 
ment of a very lag conſequence, are 
bound to give ſuch, an Application as a 
Profeſſion of that importance does de- 
ſerve; and in order to be; fully. convin- 
ced of the neceſſity of this Application, 
it behoveth us only to make reflection 
on what the Holy Scripture teacheth 
us of the grandeur and of the impor: 
tance of the: Miniſtry of Judges, of the 
exactneſs and diligence with which they 
ought to; diſcharge their Functions, and 
of the account which, they muſt give 
of all the faults which they commit in 
the exerciſe of their Functions, as alſo 
of all thoſe faults into which they fall 
by reaſon of their not having acquired 
by their application the. Knowledge that 
is neceſſary for their acquitting them- 


ſelves worthily of their Miniſtry. 


Man is born to trouble, as the ſparks fly up- 
wards. Fob v. 7. 


One ſingle paſſage in the Holy Scrip- 
tures informs us of all theſe Truths, 
which are ſcattered: up and down in all 
the other places which teach us what 
are the duties of Judges; it is an in- 
ſtruction which the Holy Ghoſt gives 
by the mouth of a holy King to all the 
Judges of the Kingdom of Juda Take 
heed of the holinels and of the grandeur 
of the Miniſtry which you exerciſe ; 
tor it is not the Judgment of Man 
that you are to render, but it is the 


LAW, S. Book 


Judgment of God; remember that 


you are to give an account of all that 


you ſhall: have: judged, and that your 
faults will light upon your own heads, 
and bring you your ſelves into Judg- 
ment; frame therefore all your og 
ments in the: preſence and in the fear of 
the Lord, for whom you judge, and who 
will himſelf paſs judgment on all the 
Sentences which you ſhall give; and 
therefore in order to prevent his enqui- 
ry and his juſt ſeverity, be careful to 
judge with fo great exactneſs, diligence, 
and application, that your Judgments 
may be free from all iniquity, becauſe 
there is no. iniquity in God, in whoſe 
ſtead you are, and'that they may be full 
of the light of Equity and of Juſtice as 
God's Judgments are; becauſe it is the 
1 of God that you ought to 
render. Every body ſees that this is 
the true ſenſe and meaning of that in- 
ſtruction, reduced into a few words ac- 
cording to the admirable force of the 
divine and inimitable Eloquence of the 
Holy Scripture, which by teaching us 
that the people were to ſeek the Law at 
the mouth of the Prieſts, informs us 
at the ſame time, that the people ought 
to ſeek for the judgment of God ar the 
mouth of the Judge: This is what Mo- 


ſes.raught; when, as he was judging the 


ſmalleſt differences of the people, he 
ſaid that the people came to him to 
alk of him the Judgments of God d; it 
was for this reaſon that David aſked of 


God for himſelf and for Solomon his 


Judgment and his Juſtice, to enable 
them to judge his people, and Solomon 
aſked of him Wilton, 3 becauſe he 
knew that he could not render the 
Judgment of God without that Wiſ- 
dom, and that it is Wiſdom which 
is the only Principle of Juſtice and of 
the knowledge of the Laws, and of 
Equity, as he has obſerved in the fame 
place; and that without it, the moſt 
able and learned Judges cannot ayoid 
falling into error, and going aſtray out 
of the paths of Juſtice; and ſeeing the 
ſaid Wiſdam is not given to all perſons 
in the ſame meaſure and fullneſs, the 
only way that is common and neceſſary 
to all Judges, for acquiring the ſaid 
Wiſdom according to their wants and 
the extent of their Functions, is to ap- 
ply themſelves to the ſearch of it in the 
manner and degree that is proportiona- 
ble to their wants. 


And he ſet judges in the land, throughout al! 
the fenced cities AS city by city. And faid 
to the judges, Take heed what ye do: for ye 


judge not for man, but for the Lord, who is with 
you 
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you in the judgment. Wherefore now let the 
tear of the Lord be upon you, take heed and do 
it: for there is no iniquity with the Lord our 
God, nor reſpect of per ſons, nor taking of gifts. 
2 Chron; xix. 5, 6. 

© The law of truth was in his mouth, and ini- 
quity was not found in his lips: he walked with 
me 1n peace and equity, and did turn many away 
from iniquity. For the prieſts lips ſhould keep 
knowledge, and they ſhould ſeek the law at his 
mouth. Malach. ii. 6, 7. 

The people come unto me to enquire of God. 
When they have a matter they come unto me, 
and I judge between one and another, and I do 
make them know the ſtatutes of God and his 
Laws. Exod. xviii. 15, 16. 


It is neceſſary therefore that Judges 
ſhould labour, and that with diligence 
and care, to underſtand their Profeſſion 
well; and their Application to this la- 
bour conſiſts in the actual exerciſe of all 
their Functions, which are different ac- 
cording to the Offices; ſome ought to 
apply themſelves to the puniſhing of 

rimes and Offences; others to the 
judging of Law-Suits, and ſome to 
both theſe Functions together; but they 
are all of them equally bound to apply 
themſelves to all their reſpective Func- 
tions, and to attend them with that di- 
ligence and application which this di- 
vine Imployment requires; and it is of 
importance to ſhew what is the motive 
which ought to induce Judges to give 
this application to their Functions, and 
what are the cauſes which divert them 
from it. 

In order to undertake any Work, it 
is neceſſary to love it, becaule the heart, 
which is the principle of all our actions, 
cannot act but for what it loves; as has 
been already obſerved in the Preamble 
of the foregoing Section; and in order 
to have a love for the Work, it is ne- 
ceſſary that there ſhould be ſome charm 
to attract and engage us to it; and be- 
cauſe we ought always to be in a diſpo- 
ſition to apply our Kare on all occaſi- 
ons to the Work which Juſtice demands 
of us, it is neceſſary that the charm 
which allures us to it, ſhould be a per- 
petual charm which laſts always, and 

which draws us on all occaſions ; and 
there can be no other charm of this na- 
ture beſides Juſtice, ſhe is immortal, as 
the wiſe man faith<; and it is ſhe who 
preſents her ſelf on all occaſions where 
the duty of Judges calls upon them, 
and it is likewiſe Juſtice which is the 
ſole and natural end that God has pre- 
{cribed to the labour and work of 
Judges. Thoſe who love Juſtice, and 
who propoſe to themſelves no other end 
beſides it, are always in a readineſs to 
apply themſelves to render Juſtice, be- 

Vo L. II. 


cauſe this charin riever fails to engage 
them; but on the contrary thoſe who 
act upon other views, are always in a 
diſpoſition, or in hazard, to deviate 
from Juſtice, and to neglect the appli- 
cation which they owe to the Functions 
of their Miniſtry. 


Wiſd. of Sol. i. 15. 


The love of caſe, which makes peo- 
ple idle, hinders ſome from giving this 
application; others neglect it becauſe 
of the allurement of pleaſure which car- 
ries their thoughts to other objects; 
many grow weary of it becauſe they ſee 
no profit attend it, which is the chiet 


thing that allures them; and when Juſ- 


tice alone is on the ſide of the Widow 
and the Orphan, they are abandoned and 
left under oppreſſion. The greater part 
apply thenifelyes to the Functions of 
Juſtice; but with other views than that 
of promoting Juſtice; there are ſome 
Who apply themſelves with vigour to 
the puniſhing of Crimes, when they 
meet with a convenient opportunity to 
revenge themſelves, or find ſome other 
particular advantage therein, but they 
fit ſtill when the buſinels is barely to 
render Juſtice; ſome exerciſe their Au- 
thority that they may have a free ſcope 
for their ambition, and they ſhamefully 
abandon the molt eſſential duties, if Jul- 
tice 1s oppolite to their own proper 
intereſts; it is upon theſe and other the 
like motives that many Judges neglect 
the attendance and application which 
they owe to their Offices, 
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Apacity and Integrity in Officers of 1. Offer. 
Juſtice would be altogether uſeleſs, Y Vice 


if they did not apply themſelves to the“ 


nmr 10 
to ca- 


exerciſe of their Functions; for if it ISbacity and 
an indiſpenſible duty incumbent on incegriry, 
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application them to diſcharge their Functions ac- 

z their cording to the Rules preſcribed to them 

OY by the Laws of God and Man, molt 
certainly it is a duty required of them, 
and that in the firſt place too, to exer- 
ciſe their Functions, which implies a di- 
ligent and faithful e to their 
Functions, and an obligation to per- 
form every one of them. 


II. 


2. They The firſt Rule of this Application 
ought to fe- hich Officers of Tuſtice owe to their 
ſide in the . - 

place where Offices, is that which obliges them to 
their Func- reſidence in the place where their Func- 
tions are to tions are to be exerciſed; and as there 
be exeriſ= are ſome Courts of Juſtice in France, 
where the Officers do the duty by turns, 
for the ſpace of ſix months at a time, 
ſo the Officers appointed for each fix 
months ought to be perſonally reſident 


during that time. 
III. 

3. They Reſidence conſiſts in a continual a- 
_ wot bode in the place where it is duc; fo 
3 that the Officer give diligent attendance 
except when there, and do not abſent himſelf except 
there is juſt for ſome juſt cauſe, of which he him- 
cauſe. ſelf is to judge, and which he ought 

to weigh in the balance of the account 

which God will require at his hands of 

the diſcharge of his Office. 


IV 


4. Reſidence This duty of Reſidence is more eſpe- 
i» one of the cially incumbent on thoſe whoſe buſi- 
pa neſs it 1s to regulate the proceedings in 
zboſe who Cauſes, and this duty being ſtrongly e- 
have the nough recommended to them by their 
direction intereſt not to loſe the perquiſites 
rhe Proceed- hich may accrue to them by he ſaid 
ings in Cau- 3 
ſes, attendance, it is but ſeldom that they 
fail in that duty; but they who are ob- 
liged to be preſent only at the time of 
giving Sentence in Cauſes, not finding 
the ſame advantage therein, have no o- 
ther motive that D them to a con- 
ſtant attendance, beſides the indiſpenſi- 
ble engagement they are under to be 
preſent, altho* they reap no manner of 
profit or other advantage thereby; ſo 
that it is in order to acquit themſelves 
of this obligation that they are induced 
to be punctual in their Reſidence. 


V. 


5. They Seeing Reſidence is neceſſary only to 
2 1 facilitate a diligent attendance on the 
lence, 7 ſeveral Functions wherein the preſence 
Aigen aw Of the Officer is neceſſary, the duty of 


* 


patience in the diſc 


Application obliges him to join to his ende 


Reſidence a diligent attendance on eve- 
ry one of his Functions; and even thoſe 
— who are not to give Sentence 
{ingly by themſelves, ſuch as tlie Judges 
of the Courts of Juſtice which conſiſt 
of ſeveral Members, and who may 
therefore fancy that their abſence will 
be no hindrance why Juſtice may not 
be very well rendred by the other Judges, 
are not for all that diſpenſed with from 
being preſent at the Report and final 
Decifion of Cauſes ; for this duty is 
common to them all, and every one of 
them ought to fear leſt his abſence 
ſhould be prejudicial to a good Cauſe : 
ſo that every one ought to contribute 
with his {kill and knowledge to the 
rendring of Juſtice impartially, and ought 
not to excuſe himſelf from this duty by 
relying on the integrity and capacity 
of the other Judges; for, without en- 
— any bad 1 of them, 
he may be allowed to fear leſt Juſtice 
and Truth ſhould not be ſufficiently de- 
fended, ſeeing very often the ableſt and 
the cleareſt nd perſons may be miſ- 
taken, either in the facts, or in the rea- 
ſoning, and that the views and notions 
which other leſs ſrilful perſons have 
of the matter, do ſometimes bring them 
over to ſentiments which before they 
did not approve of: 'Thus, cvery Judge 
ought to give a diligent attendance to 
hisFunRtion, for the diſcharge of which 
it is to be preſumed that he is capable; 
for if he wanted capacity, it would be 
his duty to betake himſelf to ſome other 
Profeſſion rather than that of a Judge. 


VI. 


Beſides the Reſidence and diligent 6. oh 
Attendance which Judges are obliged to 4 


on account of their Functions, they are 
bound to apply themſelves with great 
exactneſs to the performance of every 
one of them in particular, ſo as to diſ- 
charge them in the manner that their 
duty requires of them: which conſiſts 
in general in a right underſtanding of 
the facts of which they are to judge, in 
weighing the circumſtances, in balan- 
cing the reaſons on one fide and on the 
other, and in giving that attention and 
1arge of their Func- 

tions which the duty of rendring Juſtice 
demands of them. This vigilance, this 
attention, and this patience, are more 
eſpecially neceſſary to thoſe Who are 
the Reporters of Cauſes; for they are 
obliged to look into all the Writings 
and Papers exhibited iu che Cauſe, and 
20 


Ful 


Of the Duties of other Officers, &c. Tit. 5; 


to inform themſelves exactly of the 


rights of the parties; and in fine they 


ought to be careful never to do any 
thing that may be of prejudice either 
to the intereſt of particular perſons, or 
to that of the Publick a. 


For explaining what is mentioned in this Article of 
Reporters of Cauſes, it is neceſſary to obſerve, that in 
the Courts of Fuſtice in France, which conſiſt of many 
Judges, it is the practice, for the greater diſpatch of 
Fuſlice, for the Fudges to appoint one of their number 
to examine the proofs that have been made on both 
ſides, in a Cauſe depending before them, and to report 
the merits thereof to the whole Bench, that they may 
grue a Defimitive Sentence therton. And the Fudge 
who is ſo appointed, is called the Reporter of the ſaid 
Cauſe. This practice is in uſe in the ſupreme Court of 
Fuſtice in Scotland, which conſiſts of fifteen Fudges, 
and which in its firſt Infiitution was modelled much af- 
ter the manner JT Courts of Fuſtice in France. So 
that the Cauſes depending before the Court of Seſſion in 
Scotland, are diſtributed among the Lords of Seſſion, who 
have their ſeveral Cauſes to report to the whole Bench, 
Stairs Inſt. of the Law of Scatland, lib. 4. tit. 2. 


* Omnis cujuſcumque majoris vel minoris ad- 
miniſtrationis univerſe noſtræ reipublicæ judices 
monemus, ut nullum reſcriptum, nullam pragma- 
ticam ſanctionem, nullam ſacram adnotationem, 
quæ generali juri vel utilitati publicæ adverſa eſſe 
videatur, in diſceptationem cujuſlibet litigii pati- 
antur proferre: ſed generales ſacras conſtitutiones 
modis omnibus non dubitent obſervandas. J. ult. f. 


ſi contr. juſ. 
VII. 


», oe Of Since it often happens that Judges 
far, MY cannot attend punctually on all their 
diſcharge e 1 h bs ho 
10% Fin; Functions, and that t ee e hin 
-:« of azo- dered from it by a neceſſary abſence on 
tler, ia caſe ſome other occaſion, and by other law- 
F abſence. ful impediments, the Laws have there- 
fore taken care to have their abſence 
ſupplied; for there is no Officer whoſe 
Functions another perſon may not ex- 
erciſe in his abſence, according to the 
Order and Regulations that are pre- 
ſcribed in ſuch caſes: and as for the 
cauſes which may ſerve as a lawful ex- 
cuſe, either for Non-Reſidence, or for 
the non- performance of ſome Functions, 
the Reader may conſult the Rule ex- 
plained in the ſixth Article of the third 


Section of the foregoing Title. 
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Of the FUNCTIONS aud 
DUTIES of ſome other 
Officers of Juſtice, beſides 
ZUDGES, whoſe Mini- 
fry is a part of the Adimi- 
mſtration of Juſtice. 


H. Adminiſtration of Juſtice 
Y T Rl implics the uſe of many ſorts of 
PFiunctions beſides thoſe of 
udges ; for what they decree would 
be to no purpoſe, if there were not 
Miniſters to put their decrees in execu- 
tion: and in order to have them exe- 
cuted, it is neceſſary that they ſhould 
be taken down in writing, and that 
they ſhould be depoſited in the hands 
of other perſons than the Judges them- 
ſelves. Thus as to the Voluntary Ju- 
riſdiction, whatever is ordained for re- 
gulating the Adminiſtration of Juſtice, 
the Policy, and other Matters, requires 
the uſe of theſe two ſorts of Functions; 
and they are alſo neceſſary for what re- 
lates to the Contentious Juriſdiction, 
and to Decrees and Sentences between 
parties. It is for this Function of tak- 
ing down in writing, and of keeping 
the Orders, the Decrees and Sentences, 
and other Acts of Courts of Judicature, 
which are to be preſerved, that Regiſ- 
ters have been eſtabliſhed; and in order 
to put them in execution, it was ne- 
ceſſary to have Apparitors and Bailiffs: 
And ſceing both in the voluntary and 
contentious Juriſdiction, there was oc- 
caſion for agg Priſons for the keep- 
mg of Priſoners, whether they were ar- 
reſted for Debt, or for Crimes, or Of- 
fences z it was likewiſe neceſſary that 
there ſhould be perſons charged with 
the cuſtody of the Priſoners; and this 
is the Function of thoſe Officers called 
Jailers. Burt as for the contentious Ju- 
riſdiction, ſeeing Juſtice is rendered on- 
ly to thoſe who defire it, and that it is 
for the dignity thereof that the de- 
mands, the defences, and the other pro- 
ccedings, which are to be made in the 
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preſence of the Jucges, be made with 
that order and reſpect that is due to their 
character, and which would be often 
violated by the partics themſelves, who 
beſides are generally ignorant of the 
method of Judicial 8 Proc- 
tors have been eſtabliſhed, who repre- 
ſent the Parties in Judgment, make 
prayers and requeſts in their names, car- 
ry on the „ in the Cauſe, and 
perform the other Functions belonging 
to their Offices. 

Beſides theſe Functions which are ne- 
ceſſary for the Adminiſtration of Juſtice 
in all ſorts of Affairs, ſmall or great, 
without diſtinction, there are other 
Functions, whereby the Rights of the 
Parties are to be deduced, and ſupported 
by Principles of Law, whether it be 
by Argument at the Bar, or Pleadings 
in writing, which Functions have re- 
quired the Miniſtry of perſons capable 
thereof, and are 1 by Advocates. 
But there is this difference between this 
Miniſtry and all the others of the ſeve- 
ral Functions of the Adminiſtration of 
Juſtice, that whereas for the 3 
of the other Functions particular Offi- 
cers have been eſtabliſhed, that of Ad- 
vocates has been left free for all perſons 
who have obtained the Degrees of 
Batchelor and Licentiate in the Civil 
and Canon Law, and who have taken 
the Oath of an Advocate in a Sovereign 
Court of Juſtice; for, as ſhall be here- 
after explained in the fixth Title, the 
Functions of Advocates are of ſuch a 
nature, that their Miniſtry could not be 
erected into an Office. 

It .is in conſideration of this peculiar 
quality of the Function of Advocates, 
which does not require that their Pro- 
feſſion ſhould be erected into an Office, 
as it is neceſſary for all the other Func- 
tions which are required in the Admi- 
niſtration of Juſtice, that we have not 
inſerted in the foregoing Titles, and 
that we ſhall not put down in this Ti- 
tle, that which relates to the Miniſtry 
and Functions of Advocates, and that 
we have reſerved them for a Title a- 
dart, which is the Title that immdiate- 

follows. | 

Beſides theſe ſorts of Functions of 
Regiſters, of Proctors, of Apparitors, 
of Balli and of Jail-keepers, which 
are neceſſary in the Adminiſtration of 
Juſtice, there is another ſort of Func- 
tions which belongs to the Order of 
this Adminiſtration, but in a manner al- 
together different; and that is the Func- 
tions of Publick Notaries, who are e- 


604 The PUBLICK LAW, Er. Book II. 


ſtabliſhed for two principal uſes which 
the Acts that are paſſed before them 
have; one is, that their Signature ſerves 
as a proof of the truth of the Acts 
which they ſign; and the other, that 
their Preſence and their Signature gives 
to thoſe to whom others oblige them- 
ſelves by Acts ſigned by them, a Right 
of Mortgage; which they would not 
have by a private Act or Writing, ſign- 
ed only by the Party: and this makes a 
Function of Fal Juriſdiction 
which is annexed to their Offices, as 
the ſame has been explained in the 
twenty third Article of the firſt Secti- 
on of the firſt Title. 

Seeing theſe Functions of Publick 
Notaries are a matter of too narrow an 
extent, to require a diſtin&t Title to 
themſelves; and that, as we have juſt 
now obſcrved, they are a part of the 
Order of the Adminiſtration of Juſtice 
we ſhall explain them under this Title, 
together with the Functions of Regiſ- 
ters, and other perſons, whoſe Miniſtry 
makes a part of this Adminiſtration. 
So that this Title ſhall be divided into 
five Sections: the firſt, ſhall be of Re- 
giſters; the ſecond, of Proctors; the 
third of Apparitors, and Bailiffs ; the 
fourth, of Jailersz and the fifth, ot 
Publick Notaries. 


— — — — 
Sr. 1 
Of the Functions and Duties of 
Regiſters. | 


FAY all the Functions which belong 
to the Order of the Adminiſtra- 


tion of Juſtice, there are none which 


have fo great a connexion with thoſe 
of Judges, as the Functions of Regiſ- 
ters; for it is their buſineſs to write 
down what is dictated or pronounced 
by the Judges, and to be Depoſitaries 
of the Decrees, Sentences, and other 
Acts, which are to be preſerved, and to 
give Exemplifications of them to the 
parties; and it is their Signature that is 
the proof of the truth of what they 
ſign. So that next to the Functions of 
Judges, thoſe of Regiſters are the firſt 
in the Order of the Adminiſtration of 
Juſtice. 

We ſhall not here give the definition 
of the Office of a Regiſter, that we may 
avoid repeating what has been faid 

thereof 


the Duties of other Officers, &c. Tit. 5. Sect. 1. 605 


thereof in the eighteenth Article of the 
firſt Section of the firſt Title; neither 
ſhall we attempt to explain all the ſe- 
veral Functions of Regiſters which are 
different according to the different Of- 
fices, and which in France are diſtri- 
buted among ſeveral Offices, and among 
ſeveral Regitters, ſuch as thoſe for Pre- 
ſentations, for the Diſtribution of Cau- 
ſes, thoſe where the Minutes of the 
Court are depoſited, thoſe which have 
the cuſtody of the Decrees, Sentences, 
and other Acts of Court, the Regiſters 
of Deeds, and others; which derail is 
_ ſufficiently known and regulated by the 
Ordinances, and does not come within 
the deſign of this Book: and we ſhall 
confine our ſelves in this Section, to the 
ral Rules of their Functions, and the 
uties which are conſequences thereof. 


The CONTENTS. 


t. Definition of Regiſters. 

2. The chief duty of Regiſters. 

3. They are obliged to ſecrecy. 

4. It is their duty to take care of the 
things depoſited in their hands. 

5. Other duties of Regiſters. 


; 


1. Definiti- | d are Officers appointed to 

on of Regiſ- take down in writing, by the di- 

a rection of the Judges, the Decrces, 
Sentences, Judgments, and the other 
Acts which are ſped Judicially, to re- 
main Depoſitaries of that which ought 
to be preſerved, and to give out Ex- 
emplifications thereof to ſuch as have an 
intereſt therein *. | 


See the eighteenth Article of the firſt Section of the 
firſt Title, 


II. 


2. De Seeing the principal Function of Re- 
chief duty giſters is to ſet down in writing that 
f Regiſters. which is pronounced, or dictated by the 
Judges, their principal duty is to write 
the ſame exactly and faithfully : for al- 
tho* what they write ought to be re- 
viſed by the Judges, who ought to ſign 
it, yet for want of due exactneſs, and 
much more for want of fidelity in the 
writer, ſome words may be eaſily alter- 
ed, expreſſions 7 be added or left out, 
and by errors of this kind, or ſurprizes, 
occaſion may be given to injuſtices, 
which may eſcape being taken notice of 
by ſuch Judges, as happen to be either 


not very clear ſighted, or not very at- 
tentive. | . 


III. 


The Regiſters having often know- 3. They are 
ledge of what is tranſacted 1 1 in 4 95 
the Courts of juſtice, before the nal! 


Reſolutions be taken; and being the 


Depoſitaries of what is decreed, and 
which ought not to be made known 
to the parties till the due time, they 
are obliged to the duty of ſecrecy, not 
only as to what paſſes before Judg- 
ment, and which requires ſecrecy, but 
alſo as to what 1s decreed, until the 
time comes that it 1s to be made known 
to the parties. 


IV. 


The Function of Regiſters, which 4. N is their 
makes them Depoſitaries of the De- 4% 4 
crees, Sentences, and other Acts, and % 77 f 

. . Angs de po- 
of the Regiſter-Books which are to re- ſitedin their 
main in the Office, makes it a duty in- hands. 
cumbent on them to be careful in pre- 
ſerving thoſe Records whilſt they con- 
tinue 1n their hands, and till they are 
removed from their Office into the pub- 
lick Archives, where they are to re- 


main for ever. 
V. 


The other duties of Regiſters are re-. ohe: 
duced in general to a capacity for their duties of 
Functions, to probity in the diſcharge Regifers 
of them, integrity and fidelity which 
are required in every one of them, to 
be guilty of no manner of Extortion, 
and to be contented with the common 
and ordinary Fees. 


"oY ct EP 6 
Of the Functions and Duties of 
Proctors. 


WV give the general name of Pro- 


curators or Attornies, to thoſe 
who manage ſome affairs for other per- 
ſons, having a power from them ſo to 
do; and the reciprocal Engagements 
between the ſaid Procurators and thoſe 
who conſtitute them, that is to ſay, 
who nominate them, and commit their 
Affairs to them, have been explained in 
the Title of Proxies in the Givil Law 
in its Natural Order. Thus it is not of 
—— doin : thoſe 
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thoſe Procurators in general that we 
treat here, but of thoſe who have this 
quality under the Title of an Office, 
that they may exerciſe that Function 
in Law-Suits for the Parties who im- 
power them. For it is the uſage with 
us, that whereas it was naturally Jaw- 
ful for the Parties themſelves to explain 
to the judges their Rights and their 
Pretenſions, or to chute, in their ab- 
ſence, Proctors who ſhould perform 


that office for them, and that this was 


alſo the uſage in the Roman Law; one 
is obliged in France to have a Proctor 
in all forts of Cauſes, and they can chuſe 
only out of the number of thoſe who 
have this quality under the Title of an 
Ofhce; and this uſage hath had its O- 
rigine from two * which rendred 
it neceſſary, as has been obſerved in the 
Preamble of this Book : For on one 
part, the liberty which the Partics 
themſelves had to explain their Rights 
beicre the Judges, was attended with 
paſſion, confuſion, noiſe, and with an 
irreverent behaviour, which violated the 
reſpect due to Juſtice, and diſturbed 
the Order thereof: And on the other 
part, the proceedings neceſſary for the 
carrying on of Cauſes to a final Sen- 
tence have made it neceſſary to make 
ule of Proctors who — them, 
and who may be obliged to obſerve the 
Order of Judicial Proceedings, which 
the greateſt part of Parties are ignorant 
of, and which cannot be chere with- 
out the aſſiſtance of ſuch perſons as are 
daily converſant in thoſe matters. Thus 
for example, it is neceſſary for carrying 
on a Law-ſuit, that he who wag? 5 
moned ſhould appear to the Citation, 
and that he and his adverſe Party ſhould 
explain to one another their mutual de- 
mands and pretenſions, and communi— 
cate to — other their Proofs, their 


Writings, and their Exhibits; which 


makes it neceſſary that Proctors ſhould be 


reſident in the place where the Law- ſuit 
is to be carried on, for otherwiſe it would 
be neceſſary that for every Aſſignation, 
or Act ſped in the Cauſe, the Parties 
who may chance to live in places re- 
mote from the ſeat of Juſtice, ſhould be 
put to great charges, and ſuffer great 
delays, in ſummoning and warning each 
other to give their preſence at the 
ſpeeding of the ſeveral Acts; and this 
would likewiſe be attended with many 
other inconvyenicncics, which it is not 
neceſſury to mention here. 

One may be able to judge by this ge- 
neral Idea of the Miniſtry of Proctors, 
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what their Functions are, and at the 
ſame time what their Duties likewiſe 
are, ſeeing they ought to be pro- 
portioned to the uſe for which they are 
eſtabliſhed, as will appear by the Rules 
which follow. 


The CONTENTS. 


1. Definition of Proftors. 

2. The uſe and primary duty of Proctors. 

3. They ought to abſtain from all unfair 
practices, which the intereſt of 
their Clients may ſtand in need of. 

4. They ought to exerciſe their Miniſtry 
with moderation, and to abſtain 
from all manner of ſurprize. 

5. They ought not to protratt the proceed- 
ings, the length of which often 
proves the ruine of ail the parties. 

6. The Office of Proftors implies Functions, 
which in the Order of the Admini- 
tration of Juſtice are to be per- 
formed even in unjuſt Cauſes. 

7. Sequel of the foregoing Article. 

8. Proctors are not allowed to draw up 
the Writings which ſerve to eſta- 
bliſh and found the Right of their 
Clients. 

9. Other duties of Proftors. 


I. 


Roctors are Officers eſtabliſhed to 1. Definitions 
repreſent in Judgment the Parties gf Proto 


who impower them to appear for them, 
to explain their Rights, ro manage and 
inſtruct their Caule, and to demand 
Judgment *. 


a See the nineteenth Article of the firſt Section of the 
firſt Title. 


IT. 


Sceing the uſe of Proctors has been 2. De 4. 
eſtabliſhed in order to remove from and prima 
Tribunals the liberty which parties had” 2 of 
to vent their paſſions, their anger, _— 


to commit irreverences and other abu- 
ſes, which are conſequences of the want 
of the reſpect that is due to Judges, the 

rimary Function of Proctors, and their 


chief duty is, to look upon themſelves 


as having eſpouſed the intereſt of their 
Clients, in order to defend them ſo far 
as Juſtice may demand, and as if the 

themſelves were the Parties concerned, 
but free from their paſſions, and capa- 
ble of demanding Juſtice with that re- 
ſpect and decency that is due to the Tri- 


bunal thereof b. 
| | o Fee 


| Of the Duties of ther Officers, &c. Tit. 3. Sect.2. 


o See what has been ſaid touching this uſe of Proc- 


tors in the Preamhle of this Section. 


III. 
3. They It follows from this firſt duty of 


ought 10 Proctors, that ſeeing they are bound to 
abjiam defend their Clients only in what is juſt, 


— and without oor they ought to ab- 
rices which {tain from all unfair practices which 


the inrereſ the intereſt of their Clients may perhaps 
| Frome ſtand in need of; and if their Clients 
"i > ſhould require ſuch aſſiſtance from them, 
need of, the quality of being their Proctor would 
be ſo far from obliging them to render 

them ſuch ſervices, that it _ them 

on the contrary to gainſay and oppole 

ſuch practices, and rather to abandon 

the detence of their Clients than ro be 

aiding to them in any unlawful courſes, 

which they ought to hinder by all ways 

that Juſtice and Prudence may require e. 

© See the Ordinances of Charles VII. in 1446. 


Art. 34. and of Francis JI. in 1355. Art. 10. and 
others relating to this matter. 


IV. 


4. Thy This duty of Proctors to eſpouſe the 
ought to intereſt of their Clients without their 
woes =_ paſſions, obliges them to exerciſe their 
their _ d . . 

by with Miniſtry with that moderation, that 


moderation, mildneſs, and that civility, which is re- 
and to ab-ciprocally due among perſons whole 
ſtan from Profeſſion is to demand only Juſtice, 
all manner _. 2 . . 
faire. Without any private Intereſt ; and this 
duty implies with much more reaſon 
that of an upright fidelity in abſtaining 
from all manner of ſurprize 4. 


4 See the Ordinance of Charles VII. in 1446. Art. 
18. quoted on the laſt Article of this Section. Altho' 
this Ordinance hath not a direct relation to this Rule, 
yet it may be applied to it. 


V. 


5. They If Proctors, in the exerciſe of their 
ght not Office, are obliged to abſtain totally 
fo protrad from the paſſions and injuſtices of their 
ihe proceed” Clients; much more are they obliged 
mes, the 7 : = . 7 ge 
length of not to ſubſtitute their own paſſions in 
. which often the room of thoſe of their Clients, and 
prove: the not to deprave the integrity of their 
1 Be Miniſtry, by mixing with it views of 
their own proper intereft, which it is 
eaſy for them to favour in the exerciſe 
of their Functions, whether it be by 
protracting the Law - ſuits, that they 
may reap the advantage of a ſuperfluous 
number of Proceedings and Writings, 
or by uſing other untair means which 
we ſoe — — by ſome, and which are 
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of greater or leſſer conſequence, and 
more or leſs criminal, according to the 
nature of the Affairs, the variety of In- 
cidents which may happen to be joined 
with them, and the occaſions given 
thereto by the confuſion which follows 
from that multiplicity of proceedings, 
ſuch as in Scizures of Goods, Decrees 
and Orders touching the Sale of them, 
and the ſtating the claims of Creditors, 
and in other affairs of the like nature 
where the injuſtices of multiplying and 
protracting the proceedings, and other 
acts of greater oppreſſion, do often end 
in rung leſs than the ruin of many 
Families, both on the part of the Debt- 
ors, and on that of the Creditors. 


Nemo ex induſtria protrahat jurgium, J. 6. 
F. 4. Cod. de poſtul. 

It is in order to prevent the multitude of proceedings, 
that they are expreſly prohibited to make any new IWrit- 
mgs, or to add any thing to the Proceſs after the Cauſe 
ts determined. 

We forbid Proctors and all others to make any 
new Writings, or to augment the Rolls therewith 
atrer the cauſe has been adjudged, under the penal- 
ty of four times the value, to be paid by him who 
tranſgreſſes the ſaid Order; which Penalty it ſhall 
not be in the power of our Judges to mitigate, 
and the Offenders ſhall moreover be ſuſpended 
from the execution of their Offices, & Ordinance 
of Lewis XIV. ia 1667. Art. 11. of Coffs. 

See the tenth Article of the fame Title. 


VI. 


Altho' it be the duty of Proctors not 6. The Of. 
to eſpouſe the injuſtice of their Clients, fee of Proc- 
and that it would ſeem for this reaſon = jog 
that a Proctor ought not, no more than 2h in 7. 
an Advocate, to engage in the defence order of 
of an unjuſt Cauſe, yet nevertheleſs the Ami- 
their Office implies Functions which in rat of 
the Order of the Adminiſtration of Juſ- 74" 
tice are neceſſary to be performed even formed 
in unjuſt Cauſes. Thus for inſtance, it even im un 
is a Rule in the Order of Judicial Pro- Cares 
ceedings, that thoſe who are cited to 
appear ought to give an appearance, 
and to conſtitute a Proctor with whom 
the Plaintiff may carry on his Caule, 
and bring it to Judgment ; and if he 
who is cited docs not appear, a default 
is decreed againſt him, whereof he muſt 
pay the * which obliges the Proc- 
tor who is imployed by a Defendant 
againſt a demand that is highly juſt to 
preſent himſelf in Judgment, that is, to 
appear for his Client, that he may pre- 
vent the taking of a default againſt 
him; and how unjuſt ſoever the Cauſe 
of this Defendant may be, yer the Proc- 
tor, who ſhould know it to be ſuch, 
would neyertheleſs be obliged to ap- 


pear!; 
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ear f; for his appearance may perhaps 
1 a very good effect, by putting 
an end to the Law-Suit. 


f See the Ordinance of G7, Title 4. of Preſenta- 
tions. 


VII. 


5. Sequel Beſides the Functions of the nature 
of the fore- of thoſe which have been explained in 
% the foregoing Article, Prodtors may 
| likewiſe exerciſe the Functions of their 
Office in behalf of unjuſt Cauſes in ano- 
ther ſenſe, and that even in caſes where 
it would not be juſtifiable for Advocates 
to exerciſe theirs. For whereas the 
Function of Advocates being to give 
counſel to the Parties, it obliges them to 
diſcern between pretenſions that are 
juſt, and thoſe that are not, and not to 
undertake the defence of unjuſt Cauſes, 
Proctors may be ignorant of the Rights 
of the Parties, and are not bound to 
examine into the Queſtions of Law. 
Thus they are not bound to abſtain 
from ſerving their Clients, except in 
caſes of a crying injuſtice, or where 
the injuſtice is known to them; for in 
theſe caſes they would make themſelves 
accomplices in an Injuſtice, by praying 
or ſoliciting for their Clients, what 
they are perſuaded their Clients them- 
ſelves ought not in conſcience to demand, 
and what it would be unjuſt to grant 

thems. 


8 See the preceding Article. 


VIII. 


8. Proctor: Sceing the Functions of Proctors are 
are not al- limited to what relates to the Proceed- 
lowed to Aſi . . 'S ] h 
drawup the ings or Aſſignations in Court, and the 
Writings inſtruction of the Cauſe, and that it is 
which ſve no part of their Miniſtry ro write, or 
roeftabliſÞ to argue at the Bar for their Clients, 


abe igt f except in ſo far as relates to their Func- 
theirClients. tions; they are prohibited by the Ordi- 


nances of France, to draw up Writings 
which may ſerve to eſtabliſh and found 
the Rights of their Clients; and theſe 
ſorts of Writings ought to be drawn up 
and ſigned by Advocates, 


b See the Ordinance of Francis I. of the twelfth of 
February 1519. Art. 19. 

Altho it is not neceſſary that Proctors ſhould have a 
capacity to eftabliſh and found the Rights of their Cli- 
exits, yet they ought to have a capacity for their Office 
that is publickly approved of. 

No perſon ſha!! be admitted a Proctor in our 
Court, until he has been duly examined by our 
ſaid Court, and found capable, Ordinance of Charles 
the Seventh in 1446, Art. 47. 

* 
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IX. 


The other duties of Proctors conſiſt 9. Other du- 
in acquiring a thorough Knowledge of Fra- 
the Rules of their Profeſſion, in apply-"" 
ng themſelves to the Affairs commit- 
ted to their charge, with ſuch a vigi- 
lance, diligence, and care, as that their 
Clients may not be any way ſurprized, 
and that their Cauſes be carried on with- 
out any delay; and likewiſe on their 
part that they obſerve with reſpect to 
the adverſe Party every thing which 
the Order of Juſtice and a fair upright 
dealing may require. They are to con- 
tent themſelves with the ordinary Fees 
and Perquiſites of their Office, with- 
out exacting any more than what is ſet- 
tled by the Rules and Orders of the 
Court ; they are to ſerve the poor for 
nothing, as they are required to do by 
Law; they are to ſerve thole who by 
reaſon of their poverty, or becauſe of the 
power of their adverſaries, are forced to 
apply to the Judge to have a Proctor 
aſſigned them: they are obliged to ab- 
{tain from all manner of Extortion, and 
to beware eſpecially of the crime of 
compounding with their Clients for 
what may be made of the Cauſes with 
which they are charged, or for a ſhare 
of it, and of treating with them in any 
manner, which may directly or indirect- 
ly have the like effect: 


Præterea nullum cum litigatore contractum 
quem in propriam recipit fidem ineat advocatus, 
nullam conferat pactionem. J. 6. F. 2. C. de poſtul. 
See the fifth Article of the ſecond Section of the fol- 
lowing Title. 

See in relation to the capacity required in thoſe perſons 
who exerciſe theſe Functions, the Ordinance of Charles 
the Seventh in 1446. Art. 47, quoted on the forecoing 
Article. See that of Lewis XII. iz 1507, Art. 118. 
and of Henry Il. ia 1551. Art. g. 

See the Ordmance of Charles V. in 1364. Art. 7. 

See the Ordinance of the zom of Auguſt 1536, 
Chap. 1. Art. 38. 


SEC, A, 


Of the Functions and Duties of 
Apparitors and Bailiffs. 


Ltho' Bailiffs have not altogether 

the ſame Functions as Apparitors 

or Tip- ſtaves, and that for inſtance, the 
Intimations touching the proceedings 
in a Cauſe are made to the reſpective 
Proctors by the Apparitors, and not by 


Bailiffs; and that it is the Apparitors 
who 


rion of theſe 


Of the Funtlions and Duties, &c. Tit. 5. Sect. g. 


who call the Cauſes at the time of 
Hearing; yet ſeeing Apparitors do like- 
wiſe exerciſe ſeveral Functions in com- 
mon with Bailiffs, as for example, Exe- 
cutions, Orders of Court, Seizures of 
Goods, Impriſonments, and others; it 
was proper to comprize under one and 
the ſame Section the Rules which are 
common to theſe two ſorts of Officers, 
to avoid the making two Sections of 
Rules that are altogether the fame: 
which will be of no manner of preju- 
dice to the diſtinctions which are made 
between them on account of their Name, 
their Rank, and of ſome other Func- 
tions which may diſtinguiſh them, ſuch 
as thoſe of Apparitors for .the ſervices 
which they do about the perſons of the 
Judges, whether it be in the Court 
where they adminiſter Juſtice, or on 
occaſions of Ceremony, or otherwiſe. 


Ae muſt obſerve here, that the word Apparitor, in 
its proper Acceptation in England, is meant only 
ſuch Officers as attend the Spiritual Courts, to ſerve the 
Proceſſes thereof, and to perform the other inferior Mini- 
Nevial Ads which are requiſite for the due Adminiſtration 
of Fuſice thegein. The Officers who attend the Execu- 
tion of Fuftice in the Temporal Courts in England, are 
diſtinguiſhed by the names of Bailiffs, Sergeants, or 
Tip-ftaves.] 


The CONTENTS. 
t. Definition of theſe two ſorts of Offi- 


cers. 
2. Two principal Functions of Apparitors 
and Bailiffs ; Intimations and Exe- 
cutions. 
3. Iutimations. 
4. Executions. 
7. Other duties of Apparitors and Bai- 
liffs. 


. 


I. 


tor executing the Orders of the 


1. Des A keene are Officers appointed 


two ſorts of Courts of Juſtice; which implies the 


Oyicers. 


Functions of making the neceſſary inti- 
mations, Either for carrying on the 
Cauſes, in order to obtain Sentence, or 
for putting the Sentence in execution, 
and compelling the ſeveral perſons that 
may be any way concerned, by the uſual 
ways, to a compliance with whatſo- 
ever the Order of the Adminiſtration 
of Juſtice may render neceſſary; and 
Bailiffs are alſo Officers, who under 
another Vitle exerciſe the ſame Func- 
tions as Apparitors®*. 


See the twentieth and twenty firſt Articles oft the 


Firſt Section of the firſt Title. 


Vor. II. 


| II. 

Theſe Functions of Apparitors and 2. Tre 
Bailiffs may be reduced to two princi- anche, 
pal Functions; one, of Intimations, or of Appari- 
Citations; and the other, of Exccutions ror: ard 
and Conſtraints; and each of theſe forts Bailiſi; In- 
of Functions obliges them to the duties Ergen 
which are ſuited to them, and which Te, 
ſhall be explained in the Rules which 


follow b. 
> See the following Articles. 


III. 

As for Intimations, or Citations, the 3. ima 
duty of this Function conſiſts in giving . 
to the perſons to whom the Intimations 
are made, Copies of the Orders or Acts 
of Court which they intimate to them; 
for it is in order to let them know the 
tenour of them that the intimation is 
neceſſary; and they ought to leave the 
ſaid Copies either with the perſons 
themſelves, or in their abſence with 
ſome of their ſervants, and to return a 
Certificate of the day on which they 
ſerved the Proceſs, and to mention 
therein the very hour of the Service, in 
ſuch caſes wherein that exactneſs is re- 
quired. 


© The Returns, or Certificates, made by Sergeants, in 
relation to any Execution, Seigure, or Arreſt, ſhall meu- 
tion the days and the time of the day, whether before 
or after noon, that the ſame have been made; ard the 
ſaid Sergeants ſhall ſet down at the bottom of their Re- 
turns what they took for their Fees, and ſign the ſame, 
&c. The States of Blois, Art. 173. 

See touching this matter the Ordmance of Francis]. 


Art. 12. 


IV. 


As to Conſtraints, Seizures, Execu- , >... 
tions, Impriſoriments, and other the like zjons. 
Functions, the duties thereof conſiſt in 
exerciſing them with the neceſſary 
force, but withour violence, and with 
that moderation and humanity which 
the Miniſtry of Juſtice does nag 4 
in ſeizing only the Moveables which are 
liable to be attached, leaving to the 


Debtors ſuch wages, as the Law does 


not allow to be taken from them by 
Execution, in making an exact Inventa- 
ry of the Goods which they ſeize, and 
in not charging the perſons into whofe 
hands the things are depoſited with more 
than what is really delivered to them; 
and when there is any reſiſtance made 
to them in the execution of their Of- 
fice, either by the Parties themſelves, 
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or other perſons, they ought to make a 


a faithful Report thereof without adding 
any thing to the truth. 


A to the moderation and humanity which thoſe 
perſons ought to have who execute theſe ſorts of Offices, 
ſee the Edict of Amboiſe, art. 6. which ſtrictly prohi- 
bits Sergeants to uſe any arrogant or inſolent language in 
the Executions wherein they happen to be imployed, upon 
pain of Corporal Puniſhment to thoſe who diſobey. + 


V. 


5. oh. All the other duties of Apparitors 
duties of and Bailiffs are reduced to their being 
Apparitors, ell inſtructed in the duties of their 


andBailifs. fo unctions, and the executing them with 


that n and fidelity which the 
Order of Juſtice requires, not to be 
guilty of any Extortion, and to reſt ſa- 
tified with what may be lawfully due 
to them according to the Uſages and 
Regulations of the ſeveral Courts, and 
in — caſes, with what the Judges 
ſhall order them for their labour and 


pains e. 


* IWe enjoin our Sovereign Courts of Juſtice, as well 
as all other inferior Courts, to regulate the Fees of Re- 
giſters and Sergeants, and other Miniſters of Fuſtice. 
States of Blois, Art. 159, 160. 

This Order does likewiſe carry, that if they take 
greater Fees than thoſe which have been regulated by 
the Fudges, they ſhall be puniſhed with death. 

As to all the other duties of Apparitors or Sergeant, 
fee the Ordinances of Philip IV. in 1302, art. 18. 
art. 27. of Francis I. in 1535. chap. 6. art. 10. 
and in 1536. chap 20. art. 3. and that of Charles VIII. 
in 1490. art. 3. 


SEA NN. 


Of the F. unclions and Duties of 
Jailers. 


The CONTENTS. 


1. Definition of Jailers. 

2. They ought to be appointed by Autho- 
rity of Fuſtice. 

3. Two different ſorts of duties of Jail. 

| ers. | 

4. They ought to have a watchful eye on 
the priſoners. 

F. They ought to be more particularly 
watchful over Criminals. 


6. Beſides the care of watching the pri- 
foners, they ought to treat them 
with as much humanity as it is 
lawful for them to ſhew them. 


I: 


Ailers are the Keepers of the perſons 1. Def. 
of Priſoners, whether they be com- rien of all. 
mitted for Crimes, or for other cauſes. ”* 
II. 

The intereſt which the Publick hath 2. 7% 
in the ſafe cuſtody of Priſoners, does e 1 be 
not allow that there ſhould be any 6- 3 
ther Priſons beſides thoſe in publick 5 2 
places, which are ſet apart for that uſe; g. 
and this charge of Pribien is a publick 
Function which a bare private perſon 
cannot exerciſe. Thus the Keeper of 
the Jail ought to be nominated to this 
Function by the Authority of Juſtice ; 
and 1t 1s an Office which the King has 
the diſpoſal of *. 


* Jubemus nemini penitus licere per Alexandri- 
nam ſplendidiſſimam civitatem vel Ægyptiacam 
dicecelim, aut in quibuſlibet imperii noſtri pro- 
vincits, vel in agris ſuis aut ubicumque domi pri- 
. carceris exercere cuſtodiam. J. C. de priv. carc. 
inhib. 

In England, the Cuſtody of the County Fails is in- 
cident to the Office of the Sheriff, and inſeparable from 
it, except in ſome particular caſes, as m the Priſons of 
the King's-Bench, and Marſhalſea # Surrey ; the 
Cuſtody whereof is particularly excepted from the She- 
riff, and reſerved to the proper Officers who have the 
Grant thereof. And altho* the Fail it ſelf does belong 
zo the King, and is to be repaired at the common charge 
of the County, yet it belongs to the Sheriff to put m 
ſuch Faylers or Keepers as he will anſwer for, and from 
whom he ought to take good Security to ndemnify him. 
Stat. 14 Ed. 3. ch. 10. 19 H. 7. ch. 10.] 


III. 


This Function of Jailers implies two 3. Te 
different forts of duties; the one is of Here #1 
thoſe which reſpe& the Publick, and 7 ; 
the perſons who are intereſted in the Fails. 
ſafe cuſtody of the Priſoners; and the 
other of thoſe which relate to the Pri- 
ſoners themſelves; and theſe two forts 
of duties are reduced to the following 


Rules. 
IV. 


The duty of Jailers towards the Pub- 4. They 
lick, and the perſons who are intereſted 9 * 
in the ſafe cuſtody of priſoners, conſiſts ,,1.., 
in having a watchful eye over them; fo ge on . 
that they are to be anſwerable for the priſover-. 
Eſcapes of the Priſoners, except where 
they are reſcued by force, which cannot 
be imputed to them. 


V. 


Beſides the care of watching the, u 
Priſoners, to prevent their eſcape, for ci # 
| what 
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more parti- What cauſe ſoever it be that they are 
cularly committed to priſon, the care of Priſo- 
Crim; ners accuſed of Crimes obliges more- 
vat 1 over the Jailers to keep the ſaid Crimi- 
nals in Irons and Dungeons, when it is 

ſo ordered by a Court of Juſtice. Th 
ought further to take care that thoſe 
Offenders, and all others who are charg- 
ed with Crimes, for whoſe Trial and 
Conviction it may be neceſſary that no 
erſon ſhould have any acceſs to them, 
c kept ſtrictly purſuant to the Order 
that is given, and that nothing be de- 
livered into their hands until it be firſt 
duly viſited and examined, whether it be 
any thing that may ſerve as an Inſtruc- 
tion to the Criminals, to help them to 
elude the proofs of the truth, or ſome 
inſtrument of death, or poiſon, to thoſe 
of whom there may be ground to fear 
leſt deſpair ſhould move them to antici- 
28 Condemnation by a voluntary 

cath. 


VL 


6. Beſides The duty of Jailers towards the pri- 
the care of ſoners, obliges them to join to the ſafe 
2 cuſtody of their perſons, all manner of 

1 humanity ® that is conſiſtent therewith, 


mers, they b . 
ought ro Whether it be in what relates to their 


eat them Lodging, and the Furniture thereof, 
with 4 their Diet, if they have the charge of 
much Hu- . AE. . . . 

it, the receiving viſits from their Friends, 


manity as 
« s lawful when that may be granted them, and 


for them to the other civilities and kindneſſes of the 
ſew them. Iixe nature. 


In quacunque cauſa reo exhibito, five accuſa- 
tor exiſtat, five eum publicæ ſollicitudinis cura pro- 
duxerit, ſtatim debet quæſtio fieri, ut noxius pu- 
niatur, innocens abſolvatur. Quod ſi accuſator 
aberit ad tempus, aut ſociorum præſentia neceſſa- 
ria videatur: id quidem debet quàm celerrimè pro- 
curari. Interea vero reum exhibitum non per fer- 
reas manicas & inhærentes oſſibus mitti oportet, 
ſed prolixiores catenas, ſi criminis qualitas etiam 
catenarum acerbitatem poſtulaverit, ut & cruciatio 
deſit, & per maneat ſub fida cuſtodia. Nec vero 
ſedis intimæ tenebras pati debebit incluſus, ſed u- 
ſurpata luce vegetari, ac ſublevar i: & ubi nox ge- 
minaverit cuſtodiam, in veſtibulis carcerum, & ſa- 
lubribus locis recipi: ac revertente iterum die, ad 
primum ſolis ortum illico ad publicum lumen e- 


duci, ne pœnis carceris perimatur : quod inno- 


centibus miſerum noxiis non ſatis ſeverum eſſe 
dignoſcitur. Illud etiam obſervabitur, ut neque 
his qui ſtratorum funguntur officio, neque mini- 
ſtris eorum liceat crudelitatem ſuam accuſatori- 
bus vendere: & innocentes intra carcerum ſepta 
letho dare, aut ſubtractos audientiæ longa tabe con- 
ſumere, non enim exiſtimationis tantum, ſed etiam 
periculi metus judici imminebit, ſi aliquem ultra 
debitum tempus inedia, aut quocunque modo ali- 
quis ſtratorum exhauſerit, & non ſtatim eum pe- 
nes quem officium cuſtodiæ eſt, atque ejus mini- 
ſtros capitali pœnæ ſubjecerit. J. 1. C. de cuſtod. 
Reor. ä T7 

© Quoniam unum carceris conclaye permixtos 


Vor. II. 


8 


ſecum criminoſos includit: hac lege ſancimus, ut 


etiam 11 pcenz qualitas permixtione jungenda eſt, 
ſexu tamen diſpares diverſa clauſtrorum habere tu- 
tamina jubeantur, J. 3. C. cod. 
er. V. 
Of the Functions and Duties of 
Publick Notaries. 


& (hy Functions of Regiſters and 
Proctors, and thoſe of Apparitors 
and Bailiffs, are exerciſed either for the 
Adminiſtration of Juſtice in the Su- 
preme Courts of Juſtice, or elſewhere, 
for executing the Orders thereof, and 
are thereby diſtinguiſhed from the Func- 
tions of Notaries, which are exerciſed 
out of the Courts of Juſtice, and with- 
out any neceſſity of their having a par- 
ticular order or warrant for executing 
them : but their Miniſtry is —.— 
voluntarily, to engage either by Cove- 
nants, or other wile, thoſe who are wil; 
ling to give to their Obligations, or o- 
ther Acts, the publick Form which ren- 
ders them authentick; which is the 
proof of their truth, and which gives 
to them a full and perfect execution, as 
has been already remarked at the end of 
the Preamble of this Title, and which 
ſhall be hereafter explained in this 


Section. 


The CONTENTS. 


1. Definition of Notaries. 

2. Different ſorts of Functions of No- 
taries. 

3. They ought not to go beyond the bounds 
of their Function. | 

4. They are obliged to keep carefully and 
diligently the Original Minutes 
which are depoſited with them. 

7. The conſequence of the Ads which they 
[peed obliges them to great ſecrecy. 

6. Other duties of Notaries. 


L 


Otaries are Officers eſtabliſhed, to 1. Def 

give to Acts which are ſped in & Noraries. 

their preſence the character of the pub- 
lick form, and of the Authority of Juſ- 
tice, which makes that thoſe Acts carry 
along with them the proof of their 
truth; for whereas private Acts which 


are ſigned voy by the parties themſelves, 
are liable to 


e called in queſtion, un- 
iii 2 til 
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til they be verified, and proof made 
that they have been ſigned by the per- 
ſons whoſe names they bear; and altho' 
the truth of the ſaid private Acts ſhould 
be confeſſed or proved, yet they do not 
give a Right of Mortgage on the E- 
ſtates of thoſe who bind themſelves ; 
whereas the fame Acts ſped before No- 
taries, whether there be only one No- 
' tary with Witneſſes, or that there 
be two Notaries without Witneſſes, 
according to the different Uſages of 
places, are Authentick, and have this 
effect, that their truth is proved by 
the Signature of the Notaries, and that 
they give a Right of Mortgage Thus 
the Function of Notaries implies a kind 
of Authority, and voluntary Juriſdicti- 
on, which they have by vertue of the 
— of their Offices for theſe two ef- 
fects. 


IT. 


2. Different Seeing it is neceſſary in an infinite 
foes off number of divers Acts, that they ſhould 


daun be Authentick, and that they ſhould 


Wee, have this character of the publick Form 


for either of the effects mentioned in 
the preceding Article, the Functions of 
Notaries extend to all ſorts of Acts, 
where this formality may be neceſſary, 
ſuch as Contracts of Marriage, Teſta- 
ments, Deeds of Gift, Partnerſhips, 
Sales, Exchanges, Contracts of hiring 
and letting to hire, Leaſes, Tranſacti- 
ons, Compromiſes, Obligations, Proxies, 
or Letters of Attorney, Aſſignments, 
Delegations, - Acquittances, Tenders of 
Money for a Payment that is refuſed, or 
for a Power of Redemption, and all 
other Acts. Notaries may alſo make 
Inventaries of the Goods of Succeſſions, 
where the Heirs are Minors, or where 
the Heirs are deſirous to enjoy the be- 
nefit of an Inventary, or in the caſes of 


Succeſſions that are abandoned, of the 


Effects belonging to Bankrupts, or 0- 
thers, accor wg as they may be called 
to the ſaid Functions by the Parties con- 
cerned, or may be appointed to do it 
by an Order of the Judge, as ſome- 
times Regiſters are; for this Function is 
a part of the Miniſtry of Juſtice, and 
the Judges themſelves do often exer- 
ciſe it. 


III. 


„ %% Theſe different Functions of Nota- 
6ght not to ries, and whatever elſe may belong to 
js To their Office, oblige them in the firſt 
of weir Place to have a capacity for exerciſing 
Numction. 1 


them, and to know how to diſtinguiſh 
in the Acts, where there may be occa- 
ſion for their Miniſtry, between thoſe 
whereof the forms are ſufficiently 
known to them, and thoſe which are 
of ſuch conſequence as to demand more 
{kill and learning than is requiſite in 
their Profeſſion,” eſpecially in places 
where Notaries are leſs ſkilful, and in 
affairs where the difficulties require the 
advice of Advocates z for altho? it is 
the bufineſs of the Parties themſelves to 
take good advice, yet it is prudent for 
Notarics not to undertake a thing that 
is beyond their capacity, and at leaſt to 
acquaint the Parties of the difficulties 
which they are not able to underſtand, 
and which it is neceſſary to have ad- 
juſted, as in Tranſactions and other 
Treaties. 
IV. 

Seeing there are many Acts paſt be- 4. Thy are 
fore Notaries, of which the Originals, Ye 0 
which arc called Minutes, ought to be = 3 
preſerved for ever, ſuch as ontracts e 
of Marriage, Deeds of Gift, Contracts he original 
of Sale, Teſtaments which Teſtators Mine: 
leave in their cuſtody, or which after *# 7 
their death are depoſited in the hands #79" 
of a Notary, and divers other acts; 
it is the duty of Notaries to preſerve 
carefully, faithfully, and in good order 
all thoſe Original Minutes, and to 

rant Exemplifications of them to the 

arties, and other perſons who ought 
to have them, or who have a right to 
demand them; and they ought to take 
for drawing up the Acts, and for deli- 
vering out authentick Copies of them, 
no more than what is due by Law. 


V. 


The conſequence of keeping ſecret 5. Ine c- 
many Acts which are paſt before No-/equeze f 


: . . the Aci. 
raries, makes it a duty incumbent on” , they 


them to keep inviolably the ſecret, not ſpeed obliges 


only of what paſſes between the Parties hem 10 
* the Acts are ſigned, but alſo of great feet. 
the Acts themſelves after they are fi- Y. 
niſned; for if Notaries are bound to 
ſecrecy even in relation to Acts which 
in their own nature are ſuch, that the 
keeping of them ſecret is of no great 
importance, ſeeing they owe this fide- 
lity to the intention of the Parties, 
wiz they cannot violate without pre- 
varicating : the want of this ſecrecy in 
Teſtaments, and other Acts of all kinds, 
would tend to diſturb the peace of Fa- 

| milies, 


6.0ther du- 
ties of No- reduced to the having ſuch an entire 
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milies, and would occaſion other great 
Inconveniencies, for which their infi- 
delity or indiſcretion would make them 
anſwerable, both towards God and to- 
wards the Publick, according to the 
oy of the facts and the circum- 
tances. 


VI. 
All the other duties of Notaries are 


fidelity, and taking all poſſible care to 
avoid in the diſcharge of their Func- 
tions every thing that may be contrary 
to Juſtice and to Truth, ſo that not 
only they may commit. on their part 
nothing againit either of them, for that 
would be to violate in the higheſt de- 

ee their firſt and chief duty; but 
that they have no hand in any fraud, 
in any 1 and that they even 
oppoſe all ſuch ways if the Parties 
ſhould offer to make uſe of them; 
and that in fine they make themſclves 
inſtruments of promoting Juſtice and 


Peace between the Parties, on which 
depends the quiet of Families, the ſe- 


curity of their Eſtates, the validity of 
Engagements, the ties of Partnerſhips, 
— of all ſorts of Commerce of the 
greateſt moment; and that they medi- 
ate and negotiate affairs of the greateſt 
conſequence to all perſons, in a manner 
that is ſuitable to Functions that are ſo 
neceſſary and of ſo great importance; 
and they ought to proportion the pro- 
fits or recompence which they may 
pretend, not to this great conſequence 
of their Miniſtry, but to that which 
Uſage, the Regulations of the places, 
and an upright integrity altogether void 
of intereſt will allow them to take, 
and moderating even the Fees which 
they may juſtly claim with reſpect to 
perſons who are not able to pay them 
according to their labour ; and that in 
conſideration that they receive fre- 

uently Gratuities from other perſons 
fir above what they could reaſonably 
expect for their labour. 


—— eg 
Arr. 


r 
Of ADVOCATES. 


tho' Advocates are not of the 
number of Officers, as all 
x: 2 thoſe are who excerciſe in the 
— Order of the Adminiſtration 
of Juſtice the Functions which we have 
been ſpeaking of hitherto z yet ſeeing 
the deſign of this Book is to explain 
the F — Ras and Duties, not only of 
the Officers, but alſo of the other per- 
ſons who partake in the publick Func- 
tions; . that thoſe of Advocates re- 


ſpect the Publick, and are a part of the 


Order of the Adminiſtration of Juſtice; 
they are likewiſe a part of the ſubject 
matter of this Book : ſo that it is ne- 
ceſſary to explain here what are the 
Functions of Advocates, and what are 
the duties which are conſequences 
thereof. | 

The profeſſion of Advocates, is to 
give counſel in Affairs that arc ptopo- 
ſed to them, and to plead and write for 
the Partics who intruſt them with the 
management of their Cauſes, if they 


find them to be juſt. And ſeeing there 


are few perſons who do not ſome time 
or other ſtand in need of the aſſiſtance 
of thoſe Functions, that many are ob- 
liged to have frequent recourſe to 
them, and that often for Affairs which 
concern their Honour, their Eſtates, 
the {tare and condition of their Perſons, 
the peace and quict of their Families, 
and where their deareſt and moſt im- 
portant intereſts are at ſtake, the conſe- 
quence of this Miniſtry of Advocates 

ives them in the Publick fo conſidera- 

le a Rank of Honour, that we know 
that at the time that the Common- 
wealth of Rome was in its moſt flou- 
en condition, the perſons who oc- 
cupicd the firſt Dignities in the State 
diſtinguiſhed themſelves likewiſe by the 
Function of defending in Courts of Juſtice 
the Caules of thoſe who made choice of 
them for their Patrons and Defenders, 
and whom they called their Clients 
and they embraced that imployment, 


that they might thereby have an occa- 
ſion to give proof on one hand of their 


Courage in Cauſes which engaged 
them to ſtand up in defence of Juſtice 
oppreſſed 
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oppreſſed by perſons in Power and Au- 
La and on the other hand to diſ- 
play their Learning and their Elo- 
quence; and by theſe two ways they 
endeavoured to acquire at the ſame time 
the univerſal eſteem of the whole Re- 
publick, and the love and affection of 
all thoſe who had been their Clients. 
It was becauſe of this ſingular Honour 
annexed to a Profeſſion which had all 
theſe advantages, that it was exerciſed 
without any or reward, and that 
ſome Advocates having begun to take 
of their Clients, either preſents, or ſome 
other payments, one of the Tribunes 
of the people, Cincius by name, cauſed 
a Law to be made, which was called 
after his name the Cincian Law, by 
which this Commerce was prohibited; 
but in proceſs of time people began to 


think, that ſuch a Commerce was juſt 


and reaſonable ; and it certainly is fo 
according to the general reaſon, that 
every Service deſerves a Recompence, 
either from the Publick, it the Func- 
tions which are exerciſed regard the 
Publick, or from particular perſons, if 
the Services which are rendred be of 
ſuch a nature, as that they would be 
chargeable to thoſe who render them, 
when the perſons who receive them 
would reap a confiderable profit there- 
by, without making a grateful return 


for them: and ſince it is juſt that the 


Miniſters of the Goſpel, who are bound 
to ſerve the Church without Covetouſ- 


neſs, and upon other views than that 
of their private intereſt, ſhould not. be. 
without a Subſiſtence*, and that care 


ſhould be taken to give it them, altho” 
they ſhould be neghgent in demandin 

it; it is likewiſe juſt that every lawfal 
Profeſſion ſhould yield to him who 
exerciſes it a recompence ſuitable to his 
labour, and to the ſervice which he 
renders. So that altho' the Profeſſion 
of Advocates be not exerciſed now- 
a- days without a recompence, and that 
it hath not that dignity annexed to it 
which it had at Rome when it was 


there exercis'd gratis, and by the chief 


perſons in the Republic; yet it has ſtill 


the eſſential characters of Honour annex- 


ed to Functions, which in their nature 
imply the uſe of the firſt qualities of 
the Mind, and of the chief vertues of 
the Heart. For as to the Faculties of 
the Mind, it is requiſite that an Advo- 
cate ſhould have them in perfection, 
and that he ſhould join to a clear Un- 
derſtanding and a ſolid Judgment the 


Knowledge of the Sciences of his Pro- 


feſſion, and the Art of writing and 
ſpeaking well: And as for the Heart, 
he ought to have it upright, and to 
join to the uprightneſs of his intention 
a Charitable diſpoſition to defend his 
Clients, and eſpecially the Poor, the 
Widows, the Orphans, and other per- 


ſons who groan under oppreſſion, and 


he ought to be armed with a Reſolu- 
tion, a Courage, and a Zeal that may 
animate him againſt Injuſtice; and ſtir 
him up to defend Juſtice and Truth a- 
re all perſons whatſoever without 

iſtinction. It is by the help of theſe 
qualities that an Advocate may acquire 
an Honour far ſuperior to that which 
thoſe perſons acquired who exerciſed 
this Profcihon at Rome, who had no- 
thing elſe in view beſides their own 
glory, and whoſe merit was chicfly 
owing to their Ambition. 


If we have ſown unto you ſpiritual things, is it 
a great thing if we ſhall reap your carnal things ? 
1 Cor. ix. 11. | 

Do ye not know, that they which miniſter a- 
bout holy things, live of the things of the temple? 
and they which wait at the altar, are partakers 
with the altar? Even fo hath the Lord ordained, 
that thoſe which preach the goſpel, ſhould live of 
the goſpel. 74id. ver. 13, 14. | 


It is becauſe of the nature of theſe 
Functions of Advocates, which are fo 
frequent and ſo neceſſary to all perſons, 
and which are of ſo great conſequence, 
that it is reaſonable that every one 
ſhould chuſe an Adyocate according to 
his mind, who may have the endows- 
ments which he deſires; and the im- 
portance of this Profeſſion makes it 
neceſſary that there ſhould be Advocates 
of a great capacity, and of a long ex- 
perience, and who may be endowed 
with fingular talents for Cauſes of the 
greateſt moment, eſpecially in the ſu- 
preme Courts of Judicature, which af- 
ford frequent occaſions of ſpeaking in 
publick of other matters beſides Law, 
where their Miniſtry is neceſſary, and 
where they ought to diſplay the orna- 
ments of Learning and Eloquence. 
Thus it was juſt to leave all perſons at 
liberty to engage in a Profeſſion of this 
nature, according as they find that 
they have talents for ſucceeding in it, 
and in which thoſe who are we Fa to 
others in riches and wealth, may ſtrive 
to outdo them by an improvement of 
their natural parts; which makes it 
reaſonable that the Profeſſion of Advo- 
cates ſhould be open to all perſons who 
have the neceſſary qualifications for be- 


ing admitted into it, and not confined | 


1 to 


1. The 
Functiq: 
Ad voca. 


Of Apv ocares. Tit. 6. Sec. i. 616 


to any particular ſet of Officers, who 


ſhould have the ſole right of exerciſing 
the Functions thereof, excluſive of 
others. Thus in France, for exerciſing 
the Functions of an Advocate, the only 
qualification that is required, is that 
of having the Degrees of Batchelor 
and Licentiate in the Faculties of the 
Canon and Civil Law in ſome Univer- 
ſity, and of taking an Oath in a proper 
Court of Juſtice to execute faithfully 
and diligently the Functions of his Pro- 
feſſion. | 

It is upon theſe grounds of the Na- 
ture of the Miniſtry of Advocates, that 
we muſt judge of the detail of their 
Functions, and of their ſeveral Duties: 
which ſhall be the ſubje& matter of 
two Sections; one relating to thcir 
Functions, and the other concerning 
their Duties. 


K 


SEA FE. 
Of the Functions of Advocates. 


The CONTENTS. 


. The firſt Function of Advocates. 

2. The ſecond Function of Advocates, to 
undertake the defence of Cauſes, if 
they find them to be juſt. 

3. The third Function of Advocates, to 
draw up the Writings. 

4. Particular Functions of Advocates in 
certain Courts. Fs 

7. Affinity between the Hunctious of Ad- 

vocates and Proctor. 


I. 


— 


i. The frft HE firſt Function of Advocates, 
function of is to give their advice concern- 
Advocates. ing affairs, about which they are con- 


ſulted; ſuch as to know if he who aſks 
counſel ought to undertake a Law- Suit; 
if he ought to ſubmit to a demand that 
is made to him, or if he ought to de- 
fend himſelf againſt it; if he ought to 
appeal from U Ronen, or acquieſce in 
it; if he ought to preſent a Requeſt or 
Petition againſt a 2 80 or comply 
with it; Bow he ought to regulate the 


diſpoſitions of his Teſtament, the con- 
ditions of a Marriage Settlement, of an 
Agreement; and how he ought to car- 
ry himſelf in other difficulties of the 
like nature, in affairs of all kinds *. 


N 


— 


The conſequence and dignity of this Function was 
formerly ſo great that it was exerciſed by perſons of the 
higheſt Rank in the Commonwealth of Rome, at the 
time that it was in its greateſt ſplendor; and even, 
at this day it procures a very great Honour to all 
thoſe who exerciſe it purſuant to the Rules which ſhall 
be explained, 


II. 


The ſecond Function of Advocates, 2. The fe- 


is to undertake the defence of Cauſes £974 f 
tion of Ad- 


Tocaies, 0 


: x : 3 4 
rits of the Cauſe it ſelf, if it is ripe for A yr 
Sentence, or the Incidents which may fi. 


deſerve to be argued by Council b. 


> Qui laborantium ſpem, vitam, & poſteros de- 
fendunt. J. 14. C. de advoc. diver, judicior. 

This duty of Advocates to undertake the defence of 
Cauſes which they find to be juſt, implies that of a- 
bandoning them, if afterwards they ſhould happen to 
diſcover any injuſtice in them. 

The Miniſtry of Advocates implies two different Func- 
tions, which are the foundations both of the dignity of 
their Profeſſion, and of the Rules of them duties; that 
of the Counſel or Advice which they ought to grue to 
the Parties who conſult them, and that of the defence 
of the Cauſes which then hate adviſed to be under- 
talen. In giving Counſel or Advice, they perform 
the Functiou of Fudges towards their Clients; and in 
the defence of Cauſcs they repreſent their Clients before 
the Fudges. As Fudges, and the firſt Fudges which 
their Clients have, they are bound to declare unto 
them Fuſtice and Truth, as pronouncing to them the 


| Fudgment of God himſelf; and as their Defenders; 


they ought to repreſent their Clients diveſted of all their 
paſſions, and to defend them before the Fudges as in 
the preſence of God. So that Advocates are as it were 
the Mediators of Truth and Fuſtice between the Fudges 
and their Clients ; for they are the diſpenſers of Truth 
and Fuſtice in reſpect of the Clients, and they are the 
defenders thereof with regard to the Fudges, It is this 
dignity of their Miniſtry which gives them this advan- 
rage, that as the Holy Scripture hath given the name 
of God to thoſe to whom God commits this Authority, 
by making them Fudges of other Men, ſo it has given 
the name «of Advocate to him who has been made 
choice of to be both the Mediatot towards God, and 
the Fudge of all Men. 


III. 


The third Function of Advocates, is 4. The 
to draw up the Writings that are ne- third Func- 
ceſſary for carrying on the Cauſe, in or- #9 of A- 
der to eſtabliſh the pretenſions of their goo 
Clients, whether it be by Arguments che Min- 
deduced from the Law, or proofs of ing. 
Facts, ariſing from Deeds, or the exa- 
mination of Witneſſes, or otherwiſe, 
and to confute the contrary pretenſions 
of the adverlc Party by the ſame ways, 
and in general, to draw up all the ſcve- 
ral Writings, Demands, 8 Re- 

| plications, 
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plications, to prepare Arguments on ways that are worthy of it: which ob- 
Te others, which may liges Advocates | to the duties which 
ſhall be explained in -the following 


Section 4. 


ints of Law, an | na 
require the aſſiſtance of their Mini- 
ſtry e. | 
© By the Ordinance of Charles V. in 1364, art. z. 
of Charles VII. in 1446. art. 24. and 37. and by 
that of Charles VIII. im 1490. art. 92. they are re- 
quired to draw their Writings in as conciſe a manner 
as is poſſible. 


IV. 


4. Partica- There are other Functions of Advo- 
lar Fwniti- cates, which are peculiar to ſome Courts 
ons of Ad. of Juſtice, and not common to all. 


ars Thus in France, in ſore Courts it is 

Courts, the buſineſs of an Advocate to pray 
that Letters Patents or Commiſſions 
for the 27am. ta Offices in the State be 
there regiſtred, and to make . an Ha- 
rangue on that occaſion, Thus in the 
Royal Courts, where there is not a ſuf- 
ficient number of Judges, to try Of- 
fenders, who are to be there tried with- 
out Appeal, by the Provoſts of the 
Mareſchals of France, the Ordinances 
direct Advocates to be taken, to ſupply 
the number of the Judges*. Thus in 
the ſame Courts, and other inferior 
Courts, the ſenior Advocate, in the ab- 
fence of the Judges, fits upon the 
Bench, and performs the other Functi- 
ons of a Judge, as the ſame is likewiſe 
directed by 6 Ordinancese. Thus in 
the ſuriſdictions of ſome Seneſchals, 
and in ſome Preſidial Courts, the Advo- 
cates exerciſe the Profeſſion of Proctors, 
and pertorm the Functions both of an 
Advocate and of a Proctor. 


4 See the Ordinances of the 20" of March, 1533. 
of the w of February, 1549. art, 2. and others. 
© See the Ordinances of the 11 of April, 1519. 
art. 2. and of December, 1540. art. 19. in default 
of Advocates, the ſenior Proctor exerciſes the Function 
of Advocate in the ſmall Furiſclictious. 
f The Uſage of the Towns where the Advocates do 


the _— of Proctors, is approved of by the 58" 
Article of the Ordinance of Orleans, which permits 
Advocates to exerciſe the Function both of Advocate 
and Proctor. 


V. 


5. Aut) All the Functions of Advocates in 
between the the Miniſtry of Juſtice, and which are 
Functions of exerciſed for the ſupport and defence of 
ee the intereſts of their Clients, have this 
„„ in common with the Functions of Proc- 
tors, that they repreſent their Clients 
diveſted of their paſſions. Thus it is 
eſſential to thoſe Functions, that they 
be exerciſed only in the defence of Juſ- 
tice, and that they defend it only by 


Judges cannot enter upon the exerciſe 


See the following Section. 


SK C73. 1k 
Of the Duties of Advocates. 


The CONTENTS. 


1. Firſt duty of Advocates. 

2. Advocates who are named Arbitrators, 
ought to have the capacity of 
Judges. [ns 

3. They ought to defend their Cauſes by 
the force of Truth and Juſtice, © 
and not by falſhood, tranſports of 
paſſion, injurious words, &c. 

4. They are prohibited to maintain or 
defend unjuſt Cauſes. 

5. They ought not to exerciſe their Func- 
tions out of a motive of Gain. 


| # 


f i HE firſt duty of Advocates, is 1. Firſt d. 


to render themſelves capable of /H Ade, 


their Profeſſion a, not in ſuch a manner“ 
as that they ſhould be obliged before 
they enter upon the — of their 
Profeſſion to be capable of all the Func- 
tions of it, of pleading all ſorts of Cau- 
ſes, and of giving counſel and advice; 
but they ought not to undertake any 
Function, unleſs they have a capacity 
for it, nor engage themſelves any far- 
ther than in proportion to the Experi- 
ence which they have acquired; for 
there is this difference between the ca- 
pacity of Advocates, and that which is 
neceſſary to Judges, that Advocates en- 

age themſelves voluntarily in their 
Fuß ien; according as they are willing 
to embrace the occaſions thereof; but 


of their Office, until they have firſt ac- 
quired a capacity for it; ſo that they 
ought from the very firſt beginning, to 
have a degree of capacity anſwerable to 
their Miniſtry. 


It is for this reaſon that the Kings of France a ve 
made Ordinances, which prohibit theſe to exerciſe the 
Function of an Advocate, who have not taken the pro- 
per Degrees, which are a. proof of their. capacity for the 
ſaid Profeſſion, : 

See 


£ 


4. They are 
bovibued 
to maintain 
97 dee 1 4 
at Cane | 


es, 


/ Apvocarts, Tits. Secs. 


See the Ordinance of Francis I. in 1535. art. f. 

[Is England, no perſon is admitted to practice as 
an Advocate in the Court of Arches, and other ſupreme 
Courts Eccleſiaſtical Furiſaliction, or in the High 
Court of Admiralty, until they have regularly taken 
the Degree of Doctor of the Cruil and Camon Law in 
one of the Univerſities. 


IT. 


„ Advo- In the caſes where Advocates are cal- 
:ates who led to exerciſe the Functions of Judges, 
a has been ſaid in the fourth Article of 
os, and the pn Section, they are obliged 
10 have the to the fame duties of capacity, integri- 
capacity of ty, and application, as Judges are, ac- 
Judge. cording as has been explained in the 
fourth Title b. 


o See the fourth Article of the preceding Section. 


III. 


z. Thy As Advocates are to repreſent their 
eught to de. Clients without their paſſions e, ſo they 
ford their ought to imploy in the defence of the 


Cues 7 moſt juſt Cauſes, nothing elſe but Juſ- 


Truth and {tice and Truth, and to abſtain not on- 
Fuſtice,and ly from advancing untruths in matters 
wot fal- of fact, from all diſingenuity, from all 


— 72 manner of ſurprize in their reaſonings, 
len, injuri- and from all other unfair practices, but 


os words, likewile from giving ill language, from 

&. tranſports of paſſion, and from every 
thing which may be inconſiſtent not 
only with Juſtice, but even with the 
decorum and reſpect that is due to the 
Seat of Judgment 4. 


* See the laſt Article of the foregoing Section. 

4 Ante omnia autem univerſi advocati ita præ- 
beant patrocinia jurgantibus: ut non ultra, quam 
litium poſcit utilitas, in licentiam conviciandi, & 
maledicendi temeritatem prorumpant. Agant, 
quod cauſa deſiderat, temperent ſe ab injuria. 
Non fi quis ade) procax fuerit, ut non ratione, 
ſed probris putet eſſe certandum : opinionis ſux 
imminutionem patietur. Nec enim conniventia 
commodanda eſt : ut quiſquam, negotio derelicto, 
in adverſarii (ſui,) contumeliam aut palam pergat 

aut ſubdole, Prætereà nullum cum co litigatore 
contractum, quem in propriam recipit fidem, 
ineat advocatus: nullam conferat pactionem. /. 6, 
C. 1. & 2. C. de poſt. 

The Ordinances of France contain the ſame prohibi- 
tions both to Advocates and Proctors, upon pain of 
ſuſpenſion from their Office, and of a Fine at diſcre- 
rion. See the Ordinance of Charles VII. in April, 


1453. art. 54. 
IV. 


4. They are If it is not lawful for Adyocates to 
poozed defend Juftice by any unfair means, 
1 A much lels is it lawful for them to main- 
al Cay. tuin or defend unjuſt Cauſes z and 
fe. thoſe who tranſgreſs this duty render 


Vor. II. 


themſelves accomplices of the injuſtice 


of their Clients, and guilty of perjury - 


by breach of their Oath ; for by their 
Oath they ſwear to obſerve the Ordi- 
nances, and they prohibit them to main- 
tain or defend bad Caufes ; enforcing 
the ſaid prohibition under the penalty 
of making good to the Parties all their 
Colts and Damages e. 


See the fifty eighth Article of the Ordinance of 
Orleans. 

It would be very ſtrange if Advocates ſhould be 
allowed to defend a Cauſe that is manifeſtly unjuſt ; 
for it would be to erect the Tribunals of Fuſtice into 
Sanctraries for Robbers. 


By the Roman Law this Oath 


was reiterated in every Cauſe, where the 
Advocates after Conteſtation of Suit were 
obliged to ſwear upon the Holy Goſpels, 
that they would defend with all their 
force what they ſhould judge to be trus 
and juſt, and that they would abandon 
the defence of the Cauſe which they ſhould 
find at firſt to be unjuſt, or of which 
they ſhould afterwards diſcover the In- 
juſtice. 

Patroni autem cauſarum, qui utrique 
parti ſuum præſtantes auxilium ingredi- 
untur, cum lis fuerit conteſtata, poſt 
narrationem 12 & contradic- 
tionem objectam, in qualicumque ju- 
dicio majore, vel minore, vel apud ar- 
bitros, ſive ex compromiſſo, ſive aliter 


datos, vel electos, ſacro- ſanctis Evan- 


geliis tactis juramentum præſtent, quod 
omni quidem virtute ſui, omnique ope, 
quod verum & juſtum exiſtimaverint, 
clientibus ſuis inferre procurabunt, nihil 
ſtudii relinquentes, quod ſibi poſſibile 
eſt: non autem credita ſibi causa cogni- 
ti, quod improba fit, vel penitùs deſ- 
perata, & ex mendacibus allegationibus 
compoſita, ipſi ſcientes prudenteſque 
mala conſcientia liti patrocinabuntur 

ſed & ſi certamine procedente aliquid 
tale ſibi cognitum fuerit, a cauſa rece- 
dent, ab hujuſmodi communione ſeſe 
penitus ſeparantes. J. 14. $. 1. C. de 


judlic. 


This Oath was not only taken by 
Advocatesz but all forts of Judges, and 
even Arbitrators, were likewiſe obliged to 
take it. 

Sancimus omnes judices, five majores, 
five minores, qui in adminiſtrationibus 
poſiti ſunt, vel in hac regia civitate, 
vel in orbe terrarum, qui noſtris guber- 
naculis regitur, ſive eos quibus nos au- 
dientiam committimus, vel qui à ma- 
joribus judicibus dantur, vel qui ex 
juriſdictione ſua judicandi habent fa- 
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5. They 


ought not 


cultatem, vel qui ex recepto, id eſt 
compromiſſo (quod judicium imitatur) 
cauſas dirimendas ſuſcipiunt, vel qui ar- 


bitrium peragunt, vel ex authoritate 


ſententiarum & partium conſenſu elect: 
ſunt, & generaliter omnes omnino ju- 
dices Romani juris diſceptatores, non 
aliter litium primordium accipere, niſi 
pritis ante ſedem judicialem ſacro- lanctæ 
deponantur fcripturxz, & hae perma- 
neant non ſolum in principio litis, ſed 
etiam in omnibus cognitionibus uſque 
ad ipſum terminum, & definitive ſen- 


tentiæ recitationem; {ic enim atten- 


dentes ad ſacro- ſanctas ſcripturas, & Dei 
præſentia conſecrati, ex majore præſi- 
dio lites diriment, ſcituri, quod non 
magis alios judicant, quam ipſi judi- 
cantur: cum etiam ipſis magis, quam 
partibus, terribile judicium eſt. Siqui- 
dem litigatores ſub hominibus, ipſi au- 
tem Deo inſpectore adhibito cauſas pro- 
ferunt trutinandas. Et hoc quidem jus ju- 
randum judiciale omnibus notum ſit, 
& Romanis legibus optimum à nobis 
accedat incrementum, & ab omnibus 
judicibus obſervandum: &, ſi præterea- 
tur, contemptoribus periculoſum ſit. 
J. 14. C. de judic. 


V. 
The Honour of the Profeſſion of Ad- 


vocates engages them not only to main- 


zo exerciſe tain and defend Juſtice and Truth f, and 
their Fwic-to make uſe of no unfair practices in the 
tions out of exerciſe of their Miniſtry ; but the ſaid 
a motive of 

h Honour demands moreover, that they 


Lain. 


ſhould embrace their Functions upon 
other views than that of gain 8, and 
that not only they ſhould abſtain from 
all manner 5 prevarication®, from pur- 
chaſing the Rights of their Clients, or 


bargaining with them for a ſhare of 


what they ſhall recover, from pro- 
tracting the Law-ſuits!, from giving 
counſel to both Parties ®, from acting 
as Judges in Cauſes wherein they have 
been concerned as Advocates ®, and from 
all other ſort of miſdemeanour ; bur 


they ought alſo to abſtain from all man- 


ner of covetouſneſs, and from the ſor- 
didneſs of being too difficult to be 
pleaſed in their Fees: but they ought 
to reſt ſatisfied with a moderate recom- 
pence according to their labour, and in 
proportion to the nature of the Affairs, 
the condition of the Clients, and their 
circumſtances o, abſtaining in their Writ- 
ings from all things that are uſeleſs and 
ſuperfluous p; and they ought to ſerve 
the poor gratis, as they are enjoined to 


do by the Ordinances a, which oblige 
the 7 to aſſign Council to thoſe 
perſons who by reafon of their poverty, 
or the credit and intereſt of their Ad- 
verſaries, would be able to find none*; 
and it is on ſuch occaſions as theſe, in 
the Cauſes of poor and mean perſons, 
of Widows, of Orphans, and of thoſe 
who ſuffer any oppreſſion by the power 
and authority of their adverſaries, that 
Advocates ought to ſignalize themſelves 
in the exercite of their Functions by a 
generous defence of 'Truth and Juſtice 
againſt perſons of the greateſt power 
and intereſt *. 


f Juramentum præſtent, quod omni quidem 
virtute ſua, omnique ope, quod verum & juſtum 
exiſtimaverint, clientibus ſuis inferre procurabunt. 
J. 14. f. 1. C. de judic. | 


8 Apud urbem autem Romanam etiam honora- 
tis qui hoc officium putaverint eligendum, eo 
uſque liceat orare, quouſque maluerint, videlicet 
ut non ad turpe compendium ſtipemque defor- 
mem hæc arripiatur occaſio, ſed laudis per eam 
augmenta quærantur. Nam fi lucro pecuniaque 
capiantur, velut abjecti atque degeneres, inter vi- 
liſſimos numerabuntur. J. 6. §. . C. de poſtul. 


» Si patronum cauſe prævaricatum putas, & 
impleveris accuſationem, non deerit adverſus eum 
pro temeritate commiſſi ſententia : atque ita de 
principali cauſa denuò quæratur. Quad fi non 
docueris prævaricatum; & calumnia notaberis, & 
rebus judicatis, 2 quibus non eſt provocatum ſtabi- 
tur. J. 1. C. de Advocat. diverſ. judicior, 


| Litis cauſa malo more pecuniam tibi promiſ- 
ſam ipſe 9 ＋ profiteris, ſed hoc ita jus eſt ſi 
ſuſpenſa lite ſocietatem futuri emolumenti cautio 


pollicetur. J. 1. f. 12. F. de extraord. cog nit. 

Si qui advocatorum exiſtimationi ſuæ immenſa 
atque illicita compendia prætuliſſe ſub nomine 
honorariorum ex ipſis negotiis quæ tuenda ſuſce- 
perint, emolumenta ſibi certæ partis cum gravi 
damno litigatoris & deprædatione poſcentes fue- 
rint inventi, placuit ut omnes qui in hujuſmodi 
ſevitate permanſerint ab hac profeſſione penitus 
arceantur. J. 5. C. de poſtul. 


Nemo ex induſtria protrahat jurgium. J. 6. 5. 4. 
C. de poſtul. 

m See the Ordinance of Octob. in 1533. Chap. 4. 
Art. 35. 


* Quiſquis vult eſſe cauſidicus, non idem, in eodem 
negotio ſit. advocatus & judex : quoniam aliquem 
inter arbitros & patronos oportet eſſe delectum. 


1.6. C. de poſtul. 


See the Ordinance of October 1535, Chap. 4. 
Art. 16. | 

This Rule, which forbids Advocates to af as Fudges 
in Cauſes wherein they have appeared as Advocates, « 
to be underſtood only of ſuch Cauſes where thoſe whe 
have been Advocates in them are appointed Fudges by 
the Fudges themſelves, and not of thoſe Cauſes where 
the Parties agree to take their Advocates for their 
Judges and Arbitrators, as ſpall be ſhewn in che fol- 
lowing Title. 


Nemo ex his, quos licebit accipere, vel dece- 


bit, aſpernanter habeat, quod ſibi ſeme! officii gra- 
tia 


APD vO CAT ES. Tit. 6. Sect. 2. 


tia libero arbitr io obtulerit litigator. J. 6. F. 3. C. 
de poſtul. 
am fi lucro pecuniãque capiantur, velut abjecti 
atque degeneres, inter viliſſimos numerabuntur. 
d. I. F. 5. inf. 
See the Ordmance of April in 1453. At. 45+ 


P P. Baſilic. I. 2. t. 33. art. 3. 

See the Ordinances of King John in 1363; of the 
twenty eighth of October 1446, Art. 37; of April 
1453, Art.53; of October 1535, Chap. 4. Art. 4. 
and the following Articles, and ſeveral other Ordi- 
nances. 


4 See the Ordinance of Charles V. of 1364, Article 
the ſeventh, 


Obſervare itaque eum oportet, ut fit ordo ali- 
quis poſtulationum, ſcilicet ut omnium defideria 
audiantur, ne forte, dum honori poſtulantium da- 
tur, vel improbitati ceditur, mediocres deſideria 
ſua non proferant: qui aut omnino non adhibu- 
erunt, aut minus frequentes, neque in aliqua dig- 
nitate poſitos advocatos ſibi proſpexerunt. Advo- 
catos quoque petentibus debebit indulgere ( procon- 
ſul) plerumque fœminis, vel pupillis, vel aliis 
debilibus, vel his qui ſuæ mentis non ſunt, fi 
quis cis petat: vel fi nemo fit, qui petat, ultrò 
eis dare debebit. Sed, ft qui per potentiam ad- 
verſarii non invenire ſe advocatum dicat, que 
oportebit ei advocatum dare. Cæterùm opprimi 
aliquem per adverſarii ſui potentiam non oportet ; 
hoc enim etiam ad invidiam ejus, qui provinciæ 
prxeſt, ſpectat, ſi quis tam impotenter ſe gerat, 
ut omnes metuant adverſus eum advocationem 
ſuſcipere. J. 9. f. 4 & 5. ff de off. Proc. & leg. 

See the Ordinance of the thirtieth of Auguſt 1536, 
Chap. 1. Art. 38. 


Advocati qui dirimunt ambigua fata cauſarum, 
ſuæque defenſionis viribus in rebus ſæpè publicis 
ac privatis lapſa erigunt, fatigata reparant, non 
minus provideant humano generi, quam ſi præliis 
atque vulneribus patriam parenteſque falvarent, 
I. 14. C. de advocat, diver. fudic. laborantium ſpem 
& poſteros defendunt. d. I. in f. 

It was becauſe of this Honour which attends the 
Functions of Advocates, that their Functions are pre- 
ferred in one of the Roman Laws to that of judging 
Cauſes ; for the Miniſiry of Advocates demands, not 
only the capacity and integrity which are neceſſary to 
Judges, but likewiſe a much larger extent of Learn- 
ing, together with the gift and art of ſpeaking in pub- 
lick, and of joining the Ornaments of a ſolid Eloquence 
to the force of Reaſon, and a Knowledge of the Laws; 
and becauſe at the time of enacting the ſaid Law, thoſe 
who judged Cauſes were not always the Magiſtrates 
themſelves, but perſons whom they made choice of to 
judge by themſelves, or whom they called to aſe them 
with their counſel and advice, and that the Function of 
Advocates might be exerciſed by perſons of a more con- 
ſiderable Rank than that of thoſe Fudges ; the quality of 
Advocate was more conſaderable than that of the ſaid 
Judges, who might, without derogating from their Honour, 
quit the Function of a Fudge, to put themſelves in the 
Rank of Advocates, Quiſquis igitur ex his quos 
agere per miſimus vult eſſe cauſidicus, eam lum 
quam ſumet tempore agendi, ſibi ſciat eſſe perſonam 
quouſque cauſidicus eſt. Nec putet quiſquam 
honori ſuo aliquid eſſe detractum, cùm ipſe ne- 
ceſſitatem elegerit ſtandi, & contempſerit jus ſe- 
dendi. J. 6. §. ult. C. de poſtul. | 


It may be remarked here on all that 
has been ſaid in this Title concerning the 
duties of Advocates, that there are three 

Vor.1I. | | 


ſorts of Cauſes in which they are imploy- 
ed; one ſort is, of thoſe that are notori- 
ouſly unjuſt , others are manifeſtly juſt 3 
ror there is a third ſort that are doubt- 
al. | 

As for the Cauſes which are notoriouſly 
unjuſt, whether they be contrary to the 
Law of Nature, or againſt the Poſitive 
Law, it is never lawful to defend them, 
in the ſame manner as it is never lawful 
to fleal, nor to defend an unjuſt act. 
And if the Parties themſelves cannot car- 
ry on theſe ſorts of Cauſes without aban- 
doning the Rules of their Conſcience, and 
committing à moſs enormous crime, which 
is odious in the eye of Man, and ſtill 
more abominable before God, becauſe they 
uſe his Authority to make it ſerve as an 
inſtrument of their Injuſtice; the Advo- 
cates who defend and maintain thoſe 
Cauſes, are ſo much the more guilty and 
criminal, in that they make themſelves 
accomplices in the malice of their Clients, 
and prevaricate in the exerciſe of their 
Function, and in the moſt efſential duty 
belonging to it, which is that of diſſuad- 
ing their Clients from proſecuting Cauſes 
that are unjuſt. But thoſe who under- 
take the defence of ſuch Cauſes agaluſt 
poor and indigent perſons, make them- 
ſelves acceſſaries to a Crime, the enormity 
of which can hardly be well expreſſed. 
The Holy Scripture compares the offering 
of him who offers to God the goods of the 
poor as an Alms or Sacrifice, to the Obla- 
tion which one would make to a Father 
by ſacrificing his Son before his eyes *. 
By what words therefore could it deſcribe 
the action of thoſe who preſent themſelves 
before the Tribunal, not of the Mercy, but 
of the Juſtice of God, not to offer to him 
the Goods of other people, and to diveſt 
themſelves of them, but to wreſi them out 
of the Poſſeſſion of the right Owners, 
and to appropriate them to themſelves, 
and who have the boldneſs to invocate 
the Judges to be Execcutors of this In- 


Juſtice. 


* Whoſo bringeth an offering of the goods 
of the poor, doth as one that killeth the ſon 
before his father's eyes. Eccleſiaſticus xxxiv. 20. 


As for Cauſes that are juſt and equita- 
ble, the only Rule is to defend them by 
no other ways than what are juſt, with- 
out lying, and without trick, for if Ac- 
tions that are juſt of themſelves, become 
unjuſt when they are not performed with 
the circumſtances of Juſtice, according to 
the ſaying of the Wiſe man®, much more 
ought the actions of Juſtice it ſelf to be 
accompanied with Truth and with Juſtice; 
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and if all men owe to one another, in all 
their actions, truth and godly fincerity, 
according to the expreſſion of St. Paul, 
they owe it infinitely more to God himſelf, 
and in his Tribunal, which is the Seat of 
Fuſtice ©, 

For they that keep holineſs holily, ſhall be 
judged 12 Wifd. of Sol. vi. 10. 0 

For our rejoicing is this, the teſtimony of our 
conſcience, that in —« ragy ogy godly ſincerity, 
not with fleſhly wiſdom, but by the of 
God; we have had our converſation in the world, 
and more abundantly ts youwards. 2 Cor. i. 12. 


At for Cauſes that are doubtful, the 
chief Rule whereby Advocates are to go- 
vern themſelves therein is not to take thoſe 
Cauſes for doubtful, which may be ren- 
dred ſuch by covering Injuſtice with the 
appearances of Juſtice; but to take ſin- 
cerely all 190 for doubtful whoſe Deciſi- 
ons are uncertain, whether it be on ac- 
count of the circumſtances of the fatts, or 
by reaſon of the obſcurity of the Law, or 
becauſe of other conſiderations, which 
makes Juſtice doubtful in ſuch ſorts of 
Cauſes, and Advocates ought to determine 
themſelves therein according to their own 
Knowledge and Conſcience, and they ought 
neither to engage in them, nor to de- 
fend them in any other manner, nor by 
any other means than ſuch as are lau- 
ful in the defence of Cauſes that are 


All theſe Rules of the duties of Advo- 
cates may be reduced to two Maxims; one, 
never to defend a Cauſe that is unjuſt ; 
and the other, not to defend juſt Cauſes 
but by the ways. of Juſtice and Truth 
and theſe two Maxims are ſo eſſential to 
the duties of Advocates, and ſo indiſpen- 
ſibly neceſſary, that altho* they ſeem to be 
rather Maxims of Religion, they are how- 
ever in proper terms expreſſed in the 
Laws of the Code and Bigell. 


— 
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Of ARBITRATORS. 


| been treated of hitherto, are 
in their nature ſo much a part 
of the Publick Law, that 
there is not any one of them that does 
belong to the Private Law, and which 
has come under our conſideration in the 
Book of the Civil Law in its Natural 
Order; but the ſubject of this Title is 
of ſuch a nature, that it has relation to 
both : ſo that it contains ſome Rules 
which are a part of the Private Law, 
and others which belong to the Publick 
Law; which proceeds from the nature 
of Arbitrations, and from the quality 
of rhe power which Arbitrators have 
to judge of differences of which they 
are choſen Judges. For it is neceſſary 
to conſider two things in Arbitrations : 
the firſt, is the Agreement of the Par- 
ties, which is called a Compromiſe, by 
which thoſe who are deſirous to make 
an end of a Law-ſuit depending be- 
tween them, or to prevent their going 
to Law, give powet to certain perſons 
whom they make choice of to examine 
their pretenſions, and to decide them, 
and oblige themſelves to perform what- 
ever ſhall be awarded by thoſe whom 


they take for Judges: and the ſecond 


is, the Function of the Arbitrators cho- 
ſen by the Parties, and the duties which 
are conſequences thereof. W hat relates 
to the Agreement of the Parties, is a 
matter that belongs properly to the 
Private Law, and it has been diſcuſſed 
in the firſt Tome of the Civil Law in 
its Natural Order, together with the 
other ſorts of Covenants, and under the 
the Title of Compromiſes: and what 
concerns the Function and Duties of 
the Arbitrators is a matter of the Pub- 
lick Law, 12 it is a kind of Admi- 
niſtration of Juſtice. Thus, altho' we 
have already explained under the Title 
of Compromiſes the quality of the Pow- 
er which Arbitrators have to judge by 
the effect of the conſent of the Parties, 
et we have not there explained the 
ules of their Functions and Duties: 
and what has been ſaid in that Title of 
I Compro- 


Compromiſes touching the Power of Ar- 
bitrators, relates only to the effect 
which the Compromiſe ought to have, 
in order to give to the ſaid Power the 
extent, or the limits which the Parties 
intend it ſhould have. Thus we ſhall 
explain in this Title that which con- 
cerns the Functions and Duties of Ar- 
bitrators with reſpect to the Function 
of adminiſtring Juſtice, which belongs 
to the matters of the Publick Law, and 
which we ſhall make the ſubject of 
two Sections; one, of the Functions 
of Arbitrators, and their Power; and 
the other, of their Duties. 


* ** 


SECT. I 


Of the Functions of Arbitrators, and 
their Power. 


The COMTENTS 


t. Arbitrators have the ſame power as 
Judges, altho' they are not Judges, 
by a Title which gives them that 
quality. 

2. The Function of Arbitrators determines 
by their definitive Sentence. 

3. Arbitrators being Mediators, are not 
obliged to judge according to the 
rigour of the Law. 

4. The Ordinances of France oblige the 
Parties to refer ſome affairs to 
Arbitration. | 

7. The power of the Arbitrators extends 
only to the affairs mentioned in the 

Compromiſe. 

6. There are ſome matters which cannot 
be referred to Arbitration. 

7. The Sentences of Arbitrators have not 
the ſame effeft as thoſe of Judges. 

8. There lies an Appeal from the Awards 

f Arbitrators. 

9. If the Award is not pronounced within 
the time limited by the Compro- 
miſe, it remains without effett. 

10. Perſons who are incapable of being 


Arbitrators. 
J. 
1. Arbi- Ltho' Arbitrators are not Judges 
Prators have by vertue of a Title which gives 


pd oy them abſolutely that quality, and that 
Judges, a they are Judges only of the Parties who 
tho' they are have named them, to determine that 
not Fudges, which is referred to their Judgment by 
22 the Compromiſe, yet they exerciſe the 
then 33a, lame Functions as Judges would do if 


quality, the Partics were pleading in Judgment. 


Of ArbBirrATORs. Tit. 7. Sect. I. 621 


Thus, Arbitrators may direct the pro- 
ceedings in the Cauſes which they are 
to judge, may give Interlocutory Sen- 
tences, may grant Delays, may examine 
Witneſſes, and after a full information 
may pronounce a Definitive Sentence, 
which may put an end to the differen- 
ces, whereof they were choſen Judges *. 


* Compromiſſum ad ſimilitudinem judiciorum 
redigitur, & ad finiendas lites pertinet. J. 1. F. de 
recept. 

Tametſi neminem prætor cogat arbitrium reci- 
pere, (quoniam hæc tes libera & ſoluta eſt, & extra 
neceſſitatem juriſdictionis poſita:) attamen ubi ſe- 
mel quis in ſe receperit arbitrium, ad curam, & 
ſollicitudinem ſuam hanc rem pertinere prætor pu- 
tat: non tantum quod ſtuderet lites finiri: verum 
quoniam non deberent decipi, qui eum quaſi vi- 
rum bonum diſceptatorem inter ſe elegerunt. Fin- 
ge enim, poſt cauſam jam ſemel, atque iterum 
tractatam, poſt nudata utriuſque intima, & ſecreta 
negotii aperta, arbitrum vel gratiæ dantem, vel 
ſordibus corruptum: vel alia qua ex cauſa nolle 
ſententiam dicere: quiſquam poteſt negare, æquiſ- 
ſimum fore prætorem interponere debuiſſe; ut of- 
ficium quod in ſe recepit, impleret. l. 3. f. 1. F. 
de recep. l. 14.5. 1. C. de judic. 


II. 


After the Arbitrators have pronoun- 2. The 
ced a Definitive Sentence, their Fun 3 
tions are at an end, and they have not 47e, 
ſo much as the power to put it in exe- by their de- 
cution, even although there ſhould B 
no Appeal from their Sentence; but ce. 
the Party who intends to ſue for the 
effect of the Sentence, ought to apply 
himſelf to the Judges in Ordinary, hr 
he may obtain their Order againſt him 
who refuſes to execute it, to oblige 
him either to acquieſce in the Award, 
or to pay the Penalty ſtipulated by the 
Compromiſc b. 


* Ex compromiſſo placet exceptionem non naſci, 
ſed pœnæ perſecutionem. J. 2. F. de recept. 

According to the uſage in France, he who deſires to 
have the Award put in execution, applies to have it 
ratified, that is, confirmed by the Fudge in Ordinary ; 
and if there lies an Appeal from the Award, the ſame 
is determined in the manner as ſhall be explained in 
the eighth Article. | 


ITI. 


Seeing Arbitrators are choſen, in or- 3. 4bira- 


der to accommodate as much as to ver. being 


judge the affairs that are put into their %% 
are not obli 


ands, and that for this reaſon they are ,,,,;,.. 


as it were Mediators, to whom the Ors- according 


dinances of France give the names of to che ri- 
Arbiters, Arbitrators and amicable Com- 2 of _the 
pounders, their Functions are not re- 
{trained to the ſame ſeverity, nor to 


the ſame exactneſs as that of Judges: 
| but 


c- Function f 
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but whereas Judges qught. to regu- 
late their Sentences according to the 
Rights of the Parties, without any 
other mitigation than what the Laws 
allow of, according to the quality of the 
Affairs, and according as the facts and 
circumſtances. may require, purſuant to 
the Rules which have been explained 1n 
their proper place; the very nature of 
Compromiſes pointing out to the Arbi- 
trators that each Party is willing to 
abate ſomething of what they might 
hope for in Juſtice, and for the love 
of peace to forego a part of their inte- 
reſts, this Hiſpolition of perſons, who 
inſtead of the Ordinary Judges make 
choice of Arbitrators, impowers thoſe 
whom they chuſe to prefer the conſide- 
rations of peace and quiet to the rigour 
of Juſtice, which might leave ſtill oc- 
caſions of ſtrife and contention. Thus 


that the facts and circumſtances may 
deſerve d. | 


See the Ordinance of Auguſt 1560, At. 2, 3, 
and 4 ; and that of Moulins, Art. 83 ; and of 1673, 
_ of Partnerſhips, Art 9, and the following A- 
ficles, 

[ Althowgh in England there is no particular obliga- 
tion laid on parties to refer their differences to Arbi- 
tration, as the cuſtom is in France in ſome caſes; yet 
our Statutes recommend References to the Subject, and 
more particularly to Merchants and Traders, as an uſe- 
ful Expedsent to end their differences with the greater 
eaſe and expedition. And in order to give the grenter 
force and efficacy to the Awards 1 the 
parties are allowed to agree among themſelves that their 
Submiſſion of the Suit to the Award or Umpirage of 
any perſon or perſons, may be made a Rule fa of 
his — Courts of Record, that the Parties may be 
thereby ly concluded. Stat. 9 & 10 Gul. III. 
cap. 15. entitled, An Act for determining differences 
by Arbitration. 


T.. 


we ſee ſometimes that in doubtful caſes, The power of the Arbitrators is re- 5. The. 
where the Judges are obliged to decide gulated by the Compromiſe, as to what & &f 
in favour of one or other of the Parties concerns the differences which they are © 272 : 
without any medium, Arbitrators make to determine, and whatever they may j, ,, . 
uſe of expedients and temperaments, decree beyond that, in relation to mat- afar: mer. 
ſuch as the Parties themſelves would do, ters which are not comprehended in the 107ed # 
if inſtead of a Sentence they ſhould take Compromiſe, will be without effect: C 
the way of terminating their differences and as to the differences of which the! Mui 
by an amicable Agreement e. Compromiſe makes them Judges, they 
have power to exerciſe therein the 
- See the Ordiwance of June 1510, Aft. 34- Functions which have been juſt now 
\ | explained, and what elſe may be regu- 


IV. lated by the Compromiſe. 
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4. The Or- The motive of preſerving peace be- © De officio Arbitri tractantibus ſciendum eſt 


dinances 0 « WT : I omnem tractatum ex ipſo compromiſſo ſumendum : 
5 4 tween the Parties being more eſpecially nec enim aliud illi licebit, quam quod ibi, ut ef- 


lige the favourable in the caſe of near Relations, ficere poſſit, cautum eſt, non ergo quodlibet ſta- 
Parties to and in F amily Affairs, the Ordinances tuere arbiter poterit, nec in re qualibet: niſi de qua 
reſer ſome in France oblige thoſe who have diffe- re compromiſſum eſt, J. 32. f. 15. F. de recep. 


affairs te rences touching the Partitions of Inhe- 


Arbitra- 


r r . 4 


Sn 


* 
* 
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tion. 


ritances among near Relations, Ac- 
compts of Guardianſhips and other Ad- 
miniſtrations, the Reſtitution of a Mar- 
riage Portion, and of a Dower, to re- 
fer the ſame to Arbitrators; and they 
ordain that in caſe any of the parties 
refuſe to name Arbitrators on their part, 


the Judge ſhall name them. And the 


Ordinances do likewiſe direct, that all 
differences among Merchants in relation 
to their Trade, and among Partners in 
relation to their Partnerſnip, be deter- 
mined by Arbitrators: which gives un- 
to the Arbitrators who are named for 
all theſe ſorts of differences, a right to 
terminate them with all poſſible dili- 
gence, in order to avoid the delays of 
Judicial Proceedings; and alſo a right 
to qualify the Awards which they give 
on Affairs of that kind with ſuch tem- 


peraments of Equity, as they ſhall find 


£5” There are two ſorts of cauſes 
which make it imprafticable for certain 
Affairs to be referred to Arbitration one 
relates to the Affairs in which the Pub- 
lick has an intereſt; thus as the Publick 
is concerned that Crimes ſhould be puniſh- 
ed, it would be altogether fruitleſs to re- 
fer them to Arbitration, and. the Refe- 
rence it ſelf would be à proof of the 
Crimes and the other cauſe regards the 
A fairs where the honour of the Parties 
who ſhould refer them to Arbitration 
would be engaged; for whereas one may 
with decency refer to Arbitration any com- 
mon intereſt, it would be contrary to good 
manners to expoſe to the Fudgment of Ar- 
bitrators an intereſt of Honour, ſeeing that 
would be wilfully to hazard the loſs of it, 
which cannot be imputed to thoſe who de- 
fend their Honour before the Ordinary 
Judges, becauſe they are under a neggfſty 
| 70 


' 


— 
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Of AnBITRAT ORS. Tit. 7. Sect. i. 


to take them for Judges; thus he whoſe 
Legitimacy is called in queſtion; or whoſe 
Nobility is controverted, or againſt whom 
any diſpute of the like nature is ſtarted, 
cannot refer ſuch a matter to the deciſion 
of Arbitrators. Thus it is commonly ſaid 
of Affairs which perſons look upon to be 
dear and of importance to them, that they 
do not ſubmit them to Arbitration : which 
confirms the Remark that has been already 
made, that thoſe who refer their diffe- 
rences to Arbitration, agree to depart 
from ſome of their Rights for peace and 
quiet ſake , and which one _ not to do 
in an Affair which concerns his Honour; 
ſuch as is the Queſtion which relates to 
one's State, to know whether he is a Baſ- 
tard or a legitimate Son, Noble or Igno- 
ble; for in theſe ſorts of Cauſes it is ne- 
ceſſary to have for Judges thoſe who have 
naturally Authority and Dignity joined 
with the Right of judging. 

De liberali cauſa compromiſſo facto, 
recte non compelletur Arbiter ſententi- 
am dicere: quia favor libertatis eſt ut 
majores judices habere debeat. J. 32. 
§. 7. F. de recept. qui arb. | 

In litibus, in quibus, utrum ingenuus, 
an libertinus fit aliquis, quæritur, quin- 
quennii præſcriptionem (poſt quod di- 
vino adjutorio opus eſſe veteres leges 
præcipiebant) in poſterum ceſſare ſanci- 
mus: & hujuſmodi lites etiam poſt me- 
moratum tempus, ad exemplum cæte- 
rarum, vel in ex apud carum 
moderatores, vel in hac alma urbe apud 
competentes maximos judices examinari. 

uod etiam ſi clariſſima perſona ſuper 
tali conditione vel etiam ſervili quæſtio- 


nem patiatur, tenere cenſemus. J. lt. 


C. ubi cauſ. ſtat. ag. deb. 


See the ſeventh and eighth Articles of 
the firſs Section of Compromiſes. 


. VI. 


6. Here are The power of Arbitrators is circum- 
ſome mat- ſcribed to ſuch matters as the parties 
ne , Are at liberty to refer to Arbitration; 
referred to And if the Compromiſe ſhould happen 
Arbitra= not to be within theſe bounds, the 
aon. Arbitrators would give judgment to no 
purpoſe, and they would even render 
themſelves guilty of diſobedience to the 
Law: Thus, for example, it being for 
the intereſt of the Publick that Crimes 
ſhould be judicially puniſhed, one can- 
not compromiſe a Crime f; and there 
are other matters which cannot be re- 
ferred to the judgment of Arbitrators, 


as has been explained in the Title of 


Acts which 1 


643 


Cortipromiſes, and in the Remark on 
the preceding Article. 


f Julianus indiſtinctè ſeribit: fi per errorem de 
famoſo delicto ad arbitrum itum eſt: vel de ea re 
de qua publicum judicium ſit conſtitutum, veluti 
de adulteriis, ſicariis, & ſimilibus: vetare debet 
prætor ſententiam dicere nec dare dictæ executio- 


nem. J. 32. $.6. F. de recept. qui arb. 


VII. 


The Sentences of Arbitrators have 3. The Sen- 
not the ſame effect as thoſe of ſudges; ee #f 
for they oblige thoſe who refuſe to £9 
execute them no further than to pay ;z, fame 
the Penalty ſtipulated in the Compro ef:a as 
miſe : ſo that if he who finds himſclt % of 
8 by the Award of Arbitrators Je. 
chuſes rather to pay the Penalty, than 

to ſubmit to the id Award, it will 

remain without any other effect than 

that of intitling the other party to re- 

cover the Penalty 8. 


8 Ex compromiſſo placet exceptionem non naſei, 
{cd pœenæ petitionem. J. 2. f. de recept. 


VIII. 


The favour of Awards given by Ar- 8. ere 
bitrators, does not hinder the parties hes an 4p- 
aggrieved from appealing from them; % fen 
and in France the Appeals from thoſe eee 
Awards 87 directly to the ſupreme . 

Ju 


Courts of Juſtice, from whence there 


lies no Appeal, whether it be to the 


Parliament, or to the Preſidial Courts 
in matters which come under their Ju- 
riſdiction. 


See the Ordinance of Auguſt, 1560, art. 1. 


IX. 


If there is an Appeal entred from an 9. if de 
Award, or if the Award not having Award is 
been given within the time limited by * Pre- 
the Compromiſe, it remains without ef- —_—_ 
fect, one of the parties refuſing to pro- time limit- 
rogue it, that is, to renew it, and to ed & rhe 
grant to the Arbitrators another delay, Ce- 
or time for giving their Award, the 2 © . 

all appear to have been on efſed. 
ſped in execution of the Compromiſe 
Gr 1 the Cauſe for Juds ment, 
will ſubſiſt tor the effect which they 
ought to have. Thus, for example, if 
any of the parties had confeſſed the 
truth of a fa that was in diſpute, or 


if proof had been made thereof before 
the Arbitrators, thoſe Acts might be 
produced in Court, and the Judges 

| - would 
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would have that regard to them, as 
the quality and form of the ſaid Acts 


might deſerve i. 


i Ad hc generaliter ſancimus, in his quæ apud 
3 facta ſunt, ſi aliquid in factum 
reſpiciens, vel profeſſum eſt vel atteſtatum, poſſe 
eo & in ordinariis uti judiciis. I. penul. in f. C. de 
recept. arb. = 


X. 


10. Penn All theſe Functions of Arbitrators 
whoare in- which have been juſt now explained, 


capable of 
being Arbi- 


agreeing only to perſons in whom there 
is no obſtacle _— renders them 1n- 
capable thereof, one cannot take for 
Arbitrators perſons in whom there are 
any ſuch obſtacles. Thus Women, 
perſons that are deaf, or dumb, and o- 
thers who labour under the like inca- 
pacities, cannot be Arbitrators. 


| Sancimus, mulieres ſuæ pudicitizz memores, 
& operum, quæ eis natura permiſit, & à quibus 
eas juſſit abſtinere, licet ſummæ atque optimæ 
opinionis conſtitutæ in ſe arbitrium ſuſceperint, 
vel, ſi fuerint patronæ, etiam ſi inter libertos ſuam 
interpoſuerint audientiam: ab omni judiciali ag- 
mine ſeparari, ut ex earum electione nulla poena, 
nulla pacti exceptio adverſus juſtos earum contem- 


ptores habeatur. J. wt. C. de recepr. 


Neque in pupillum, neque in furioſum, aut 
ſurdum, aut mutum, compromittitur. J. 9. H. 1. 
ff. cod. : 


It would ſeem by this text that it is 
only Infants under fourteen years of age, 
that are incapable of being Arbitrators, 
and that an Adult may exerciſe this Func- 


tion after having attained the age of four- 


teen : but it is ſaid in the forty firſt Law 
of the ſame Title, that it is neceſſary to 

ave attained twenty years of age: it is 
a difficult matter for ſuch caſes to hap- 
pen, but if it ſhould ſo fall out that a 
young. man under twenty years of age, of 
an extraordinary capacity, had been 
named an Arbitrator, and had given an 
Award in the matter referred to him, it 
would not be null by the Uſage in France, 
as it would have been at 3 by the 


forementioned Law, and there was no 


other remedy but that of an Appeal. 
For according to the Uſage in France, 
the Ads in which there are Nullities, 
are not null until they are declared to be 
ſo by a Court of Fuſtice, which is the 
reaſon why it is ſaid that Nullities do 
not take place in France. For we have 
no particular Law that ſettles the age at 
which perſons may take upon them the Of- 


 fice of an Umpire. 


Cum lege Julia cautum fir, ne minor 
viginti annis judicare cogatur nemini 
licere minorem viginti annis compro- 
miſſarium judicem eligefe, 1deoque pœ- 
na ex ſententia ejus nullo modo com- 
mittitur- Majori tamen viginti annis, 


ſi minor viginti quinque annis ſit, ex 


hac cauſa ſuccurrendum, fi temerè au- 
ditorium receperit multi dixerunt. J. 41. 


FH. de recept. 


Sons living under the Juriſdiction of 
their Fathers may be Arbitrators. 


Sed & filius familias compelletur. I y. 


F. de recept. 


SECT. I 
Of the Duties of Arbitrators. 


12 is to be remarked here touching 
the duties of Arbitrators, that we 
do not obſerve ſome Rules relating to 
the ſaid duties which were eſtabliſhed 
by the Roman Law *, and among others 
three of thoſe that are the moſt re- 
markable. | 


* Tametſi neminem prætor cogat arbitrium ro- 
cipere (quoniam hæc res libera & toluta eſt, & ex- 
tra neceſſitatem juriſdictionis poſita:) attamen, 
ubi ſemel quis in ſe receperit arbitrium, ad curam, 
& ſollicitudinem ſuam hanc rem pertinere prætor 
putat: non tantum ere ſtuderet lites finiri : ve- 
rum quoniam non deberent decipi, qui eum quaſi 
virum bonum, diſceptatorem inter ſe elegerunt. 
Finge enim, poſt cauſam jam ſemel, atque iteram 
tractatam, poſt nudata utriuſque intima, & ſe- 
creta negotii aperta arbitrum vel gratiæ dantem, 
vel ſordibus corruptum, vel alia qua ex cauſa nolle 


ſententiam dicere: quiſquam poteſt * æquiſ- 


ſimum fore, prætorem interponere ſe debuiſſe, ut 
officium, quod in ſe recepit, impleret. Ait præ- 
tor, qui arbitrium pecumia com promi ſa receperit. 
Tractemus de perſonis Arbitrantium: & quidem 
arbitrum cujuſcunque dignitatis coget, officio, 
quod ſuſceperit, gi: etiam ſi ſit conſula- 
ris: niſi fortè ſit in aliquo magiſtratu poſitus, 
vel poteſtate, conſul forte, vel prætor: quoniam 
in hoc imperium non habet. J. 3. f. 1. F. de recept. 


The firſt, which obliged Arbitra- 
tors, after they had promiſed to the 
Parties to, decide their differences, to 
give their Award, and they might 
even be compelled by Law to do it, 
and that for this reaſon, that it might 
ſo happen that an Arbitrator having 
dived into the bottom of an Affair, 
and diſcovered the ſecrets of the Par- 

x ties, 


* 


ARBITRATORS Tit. 7. Sec. 2. 


ties, and all their proofs, and intending 
to favour the bad Cauſe, ay. either 
corrupted by bribery, or by ſome re- 
commendation, ſhould refuſe to give 
his Award, and by that means ſhould 
do prejudice to the Fo Cauſe. 
According to our Uſage, no ſuch 
neceſſity is impoſed on Arbitrators, 
and if the Arbitrator were capable of 
being corrupted in that manner, it 
would be of no great ſervice to force 
him to give an Award under ſuch dil- 
poſitions 35 and beſides, , ſeeing there 
may happen cauſes which may oblige 
an Arbitrator to abſtain from giving 
his Award, altho' he had promiſed to 
do it, and even cauſes which he ought 
not to be obliged to declare in open 
Court, altho' he were incapable of 


_ theſe ſorts of corruptions, we leave 


Arbitrators at liberty to exerciſe, or 
not to exerciſe that Function, which 
ought to be free, and by that means 
we ayoid the inconveniences which 
it is eaſy to perceive; bur Arbitrators 
do not engage themſelves, nor do they 
accept of the Compromiſe, but when 
they do ſome Function relating to the 
matter that is referred to them, and 
it is always with a liberty to abſtain 
from it whenever they ſhall think fit 
ſo to do. 

The ſecond Rule of the Roman 
Law, which made a ſecond duty un- 
to Arbitrators, and which 1s not re- 
ceived in uſe with us, was that which 
in the caſes where there were only 
two Arbitrators named by the Com- 
rome, ordained that they ſhould 

compelled by the Magiſtrate to 
chuſe a third perſon, whoſe Sentiment 
was to be the Award, in caſe the 
two Arbitrators could not agree b: 
which would not be approved by our 
Uſage, and which would be even con- 
trary to Equity; for thoſe who agree 
to refer their differences, mean to have 
no other Judges but thoſe whom they 
themſelves make choice of, and if 
the Arbitrators will have a third per- 
ſon joined with them, that cannot be 
but by conſent of the Parties: and 
when Arbitrators are named in an e- 
qual number, if power is granted them 
to take in a third perſon, it is always 
upon condition that the ſaid third 
perſon be not any ways ſuſpected by 
the Parties; which preſuppoſes that 
they are to approve of his Nomina- 
Lion. 


4 


Principaliter (quæramus) ſi in duos arbi- 
Vo. II. 


tros ſit compromiſſum : an cogere eos prætor 


debeat, ſententiam dicere: quia res ferè ſine 
exitu futura eſt propter naturalem hominum ad 
diſſentiendum facilitatem. Ih impari enim nu- 
mero idcirco . compromiſſum admittitur. Non 
quoniam conſentire omnes facile eſt : ſed quia, 
etſi diſſentiant, invenitur pars major, cujus arbi- 
trio ſtabitur. Sed uſitatum eſt etiam in duos 
compromitti & debet prætor cogere arbitros ſi 
non conſentiant tertiam certam eligere perſo- 
_ cujus authoritati pareatur. J. 17. F. 6. 
cod. 


The third of the ſaid Rules, is 
that which declares, that he who 
ought to be Judge of a Law-Suit, 
cannot be Arbitrator of it . It is 
true, that the dignity and duty of a 
Judge require that he ſhould not ab- 
ſtain from the exerciſe of his Func- 
tions, nor put himſelf out of a cor- 
dition of rendring Juſtice whenever 
any occaſion for the exerciſe of his 
Miniſtry ſhould prefent it ſelf; and 
that therefore a Judge, who ought 
naturally to have the determination of 
a difference in the quality of Judge, 
and not as an Arbitrator, ought to 
remain 1n that State, and not run the 
hazard of being diſabled afterwards to 
adminiſter Juſtice, by reaſon of his 
engagements in a Compromiſe, which 
might oblige him to abſtain from his 
Functions of Judge, either on account 
of his being excepted againſt, or by 
reaſon of other conſequences of the 
Compromiſe : ſo that this Rule is 
highly juſt. And there is even an 
Ordinance in France, which forbids 
the Preſidents and Judges to take up- 
on themſelves the Arbitrations of mat- 
ters depending before the Courts, or 
before the inferior Judges 4: which 
ſeemed to be leſs neceſſary than un- 
der the Roman Law, where each Aft- 
fair had not the ſame number of 


Judges as there are in Frauce, where 


the Courts of Juſtice are compoſed of 
many Judges; but the ſaid Ordinance 
is not obſerved; and it is permitted 
in France, to make choice of ſome 
of the Judges of a Court of Juſtice, 
to be Arbitrators of Law-Suits, of 
which they ought to be the Judges, 
and they prefer to that Rule of the 
Roman Law, the good of Agrec- 
ments; and although the Parties take 
care to make choice of the ableſt 
Judges to be their Arbitrators, and 
that it may ſo happen that the in- 
tended Accommodation not taking et- 
tect, the Aﬀair may come to be de- 
cided without them, yet they who 
choſe them for their Arbitrators have 

LIII no 
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no body to blame for it but them- 
ſelves, and they will have for their 
Judges the others of the Bench who 
remain. Thus, if we conſider this 
Uſage with a view only to the pub- 
lick Good, it does not ſeem to be 
any ways inconſiſtent with it; and 
the favour of amicable Agreements 
may juſtify the ſaid Ulage. 


© Si quis judex ſit, arbitrium recipere ejus rei, 
de qua judex eſt, in re ſe compromitti jubere 
prohibetur lege Julia, & fi ſententiam dixerit 
non eſt danda pœnæ perſecutio. J. 9. $. 2. cod. 


4 See the Ordinance of October, 1535. chap. 1. 
art. 75. 


We ſhall not put down in this 
Section, among the Rules of the En- 
gagements of Arbitrators, that of Ca- 
pacity; for although it be true that 
in order to judge of a difference, it 
is neceſſary to know the Rules of the 
matter in queſtion, yet it being for 
the intereſt of the perſons who chuſe 
the Arbitrators, that they ſhould be 
capable of judging of the matter, 
they ſeldom fail to chuſe thoſe whom 
they eſteem the moſt capable; thus 
they uſually make choice of Jucges or 
Advocates : but if for the deciſion of 
a Queſtion in Law, the Parties had 
made choice of other perſons in con- 
ſideration of their good ſenſe and pro- 
bity, the ſaid Arbitrators might either 
abſtain from judging, if they found 
themſelves incapable thereof, or take 
information touching the difficulties, 
that they might be able to under- 
ſtand them in ſuch a manner as that 
the Parties might have reaſon to be 

ſatisfied with their knowledge, and 
ground to expect from them an equitable 
Award, which the ſaid Arbitrators 
might form, either of their own know- 
ledge, according as they might re- 
ceive light from the ſeveral pretenſi- 
ons of the Parties, or by the aſſiſtance 
of perſons whom the Parties ſhould 
agree that they ſhould adviſe with; 
and ſuch a choice of Arbitrators as 
this might be juſtified by the counſel 
of St. Paul himſelf, who for fo tri- 
vial a thing as a Temporal Good, 
adviſes the faithful to chuſe ſome of 
the leaſt among themſelves for Judges, 
rather than carry before the Tribu- 
nals of Infidels, pretentions whereof 
none can be of ſo great conſequence 
as the Peace which ought to unite 
them : thus there does not appear to 
be any inconvenience in chuſing a Ci- 
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tizen, a Gentleman, or other perſon 


of good ſenſe and probity, for an At- 
bitrator of Queſtions in Law. 


Dare any of you, having a matter apainſt 
another, go to law before the unjuſt, and not 
before the Saints? Do ye not know that the 
Saints ſhall judge the world ? and if the world 
ſhall be judged by you, are ye unworthy to 
judge the ſmalleſt matters? Know ye not that 
we ſhall judge Angels ? how much more things 
that pertain to this life ? If then ye have judg- 
ments of things pertaining to this life, ſet them 
to judge who are leaſt eſteemed in the Church. 
I fpeak to your ſhame. Is it fo that there is not 
a wiſe man amongſt you? no not one that ſhall 
be able to Judge between his brethren ? but bro- 
ther goeth to law with brother, and that before 
the unbelievers. 1 Cor. i. 2, G&c. 


The CONTENTS. 


1. Arbitrators ought not to take upon 
them to judge of matters above 
their capacity. 


2. They are obliged to diſtinguiſh the 
Rights of the Parties without 


reſpect of perſons. 


3. The liberty which Avrbitrators have 
of not rendring Juſtice according 
to the rigour, ought not to be 
abuſed by committing injuſtices 
under the pretext of accommoda- 
tion. 


4. Arbitrators ought to abſtain from 
judging of matters which can- 
not be referred to Arbitration. 


J. 


Lthough the choice of the Par- 1. Abina- 

ties who name the Arbitrators . 94 

is inſtead of a proof that they are 7 

capable of judging the Affairs which ,” judge of. 

are put into their hands, yet it is a mae 4. 

duty incumbent on thoſe who find #7 d 

themſelves named Arbitrators by a % 

Compromiſe, not to take upon them 
the charge of judging matters which 
are above their capacity, and to ſig- 
nify to the Parties the 'diſtruſt they 
have of their own abilities, or to ex- 
cuſe themſelves by ſome other way, 
unleſs that after their declaration the 
Parties do ſtill inſiſt on having them 
for Judges, and that they take the 
proper meaſures to be inſtructed in 
the Cauſe, and regulate the differen- 
ces by ſuch temperaments of Equity 
| | as 


Of AR BITRATORS. Tit. 7. Set. 2. 


as the Rights of the Parties, and 
the good of Peace may demand. 


And the cauſe that is too hard for you, bring 
it unto me, and I will hear it. Deut. 1. 17. 


Although this paſſage relates to Judges, yet it may 
be applied here. | 


IT. 


Seeing it often happens that in Com- 


Ye ſhall do no unrighteouſneſs in judgment; 
thou ſhalt not reſpect the perſon of the poor, 
nor honour the perſon of the mighty: but in 
righteouſneſs ſhalt thou judge thy neighbour, 
Levit. xix. 15. 

He will not accept any perſon againſt a poor 
man, but will hear the prayer of & oppreſſed, 
Ecclus. xxxv. 13. 

How long will ye judge unjuſtly; and accept 
the perſons of the wicked? Defend the poor and 
fatherleſs: do juſtice to the afflicted and needy. 
Deliver the poor and needy, Sc. Fſal. Ixxxii. 2, 


3, 4. 
Judges and Officers ſhalt thou make thee in all 
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2. . ; . . . 
are yr promiſes each Party names his Arbi- thy gates which the Lord thy God giveth thee 


to dinftm- trator, and looks upon him not ſo throughout thy tribes: and they ſhall judge the 
people with juſt judgment. Thou ſhalt not wreſt 


wiſh #4 . , 
oY. of much a being his Judge, but rather judgment, thou ſhalt not reſpect perſons, neither 
the Parties as his Advocate, engaged to defend take a gift, for a gift doth blind the eyes of the 


without re- his intereſts, and that tor this reaſon 


ect of per- 


ſons. 


they name ſupernumerary Arbitrators, 
this intention of the Parties does not 
hinder the perſons whom they name 
from being really and truly Arbitra- 
tors, nor exempt them from the ob- 
ligation of diſtinguiſhing juſtly be- 
tween the Rights of the one and the 
other Party, and of forming conſcien- 
tiouſly their ſentiments in relation to 
the „ wee which they have to 
determine; Thus it is their duty not 
to look upon themſelves as Arbitra- 
tors for one Party only, and obliged 
to judge rather in his favour than in 
the favour of the other; but they 
ought to conſider themſelves as Me- 
diators of peace between the Parties, 
which obliges them, in their choice 
of expedients for accommodating the 
differences, not to incline, out of re- 
ſpect to the perſons b, to diminiſh the 
Rights of one of the Partics rather 
than thoſe of the other, but to have 
the ſame regard to both Parties alike, 
and not to have any other view in 


curtailing the Rights of one of the 


Parties rather than thoſe of the other, 
except the difference that may be be- 
tween their Rights, ſuch as indiffe- 
rent perſons to whom the Parties are 
alrogether unknown would have re- 

ard to; for this diſtinction of per- 
ſons would be an injuſtice, which the 
liberty allowed to Arbitrators to ac- 
commodate matters by temperaments 
of Equity cannot excuſe. 


b Thou ſhalt not reſpect perſons. Deut. xvi. 
19. 
Taka, righteouſly between every man and his 
brother, and the ſtranger that is with him. Deut. 
i. 16. 

That which is altogether juſt ſhalt thou fol- 
low. Derg. xvi. 20. 

Ye ſhall not reſpect perſons in judgment, but 
you ſhall hear the ſmall as well as the great; you 
ſhall not be afraid of the face of man, for the 
judgment is God's. Deut. i. 17, 


VO. i 
L 


wiſe, and pervert the words of the righteous. 
That which is altogether juſt ſhalt thou follow. 
Deut. Xvi. 18, 19, 20. 


Although theſe texts relate to the duty 
of Judges, yet they may be applied here, 
ſeeing the perſons who are named Arbi- 
trators do exerciſe the Funttions of Judges. 


It is neceſſary to diſlinguiſh among the 


conſiderations that an Arbitrator may 
have for one of the Parties more than 
for the other, thoſe which relate to the 
perſon barely on account of the favour 
ard affettion which the Arbitrator may 
have for him, whether it be becauſe of 
the confidence which the Party ſeems to 
repoſe in him by taking him for his Ar- 
bitrator, or becauſe he is his friend, and 
others of the like nature, from thoſe 
which regard in the perſons the quality 
of their Rights; the matter in diſpute 
being, for example, about a large Sum of 
Money claimed by one that is rich, from 
one that is poor, and that by a diſputed 
Title, the conſiderations of the firſt ſort 
are à reſpett of perſons that is never al- 
lowed , for it is never lawful to prefer 
in Judgment the intereſt of one perſon be- 
fore that of another, becauſe one loves 
him, efteems him, or has ſome obligation 
to him, and ſuch a view as this in 
Fudgment is always unjuſt, but it is not 
to. be efleemed a reſpetting of perſons in 
an Arbitration upon a doubtful Right, 
if for the ſake of peace an Arbitrator is 
obliged to have recourſe to ſome expedi- 
ent for accommodating the matter in diſ- 
pute, and if be inclines to abridge the 
pretenſions of one of the Parties rather 
than thoſe of the other, becauſe of the 
difference that is between them, and 
which does not proceed from the affection 
which the Arbitrator has for either of 
them, but from the quality of their pre- 
tenſions, and the circumſtances either of 
their Perſons or their Rights. 
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III. 


3. Ne liber- The liberty which Arbitrators may 
ty on have not to render Juſtice according 
272 to the rigour thereof, and to make 
rendring uſe of ſome healing expedients for the 
Fuſtice ac- ſake of peace between the Parties, 
cording to hath its bounds and extent according 
egen, to Equity, and ought not to be ex- 
ought not to 95 | 
be abuſed tended fo far as to be a handle to the 
by commit- Arbitrators to commit injuſtices under 
ing imjuſti- pretext of 1 matters: 
* guter E᷑hus it is the duty of Arbitrators to 
of accom- apply the temperaments of Equity 
modation. with diſcretion; to chuſe them, in 

the caſes where Equity may require, 

ſuch as may not deſtroy that very E- 

quity by ſome exceſs, and not to uſe 


any in the caſes where Juſtice is due 


* 
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in its full extent to demands that are 


ſo juſt and ſo clear, that they do not 
admit of any abatement, or of any 
difficulty e. 

Take heed what ye do: for ye judge not for 
man, but for the Lord, who is with you in the 
judgment. 2 Chron, xix. 6. 

Ye ſhall do no unrighteouſneſs in judgment, 
in-mete-yard, in weight, or in meaſure. Levit. 
xix. 35. | 


IV. 


Seeing there are matters which can- 4. Alira. 
not be referred to Arbitration, as has e 
been ſaid in the fixth Article of the 87 
foregoing Section; if there ſhould 232 
any Compromiſe contrary to this Rule, wh, can- 
it would be the duty of thoſe who e. 
are named Arbitrators to abſtain from 1 


judging of ſuch matters. 
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NATURAL ORDER. 


— 


SO ok IL 
Of CRIMES aid OFFENCES. 


E have nor in our Lan- 
guage any common 
word which compre- 
_ in general and 
reciſely every thin 
3 is 8 — 
theſe two Words, 
Crimes and Offences. For the word 
Miſdeeds, which might ſignify both the 
one and the other, is not ſo common 
in uſe. But we not only have not any 
proper word, whereof the meaning 
takes in all Crimes and Offences 3; but 
we have not even any Rule or Uſage 
which diſtinguiſhes preciſely the mean- 
ing of the word Offences trom that of 
Crimes. And altho' we commonly un- 
derſtand by the word Crimes a Robbe- 
ry, a Murder, Forgery, and other wick- 
ed deeds, which deſerve the puniſh- 
ment of Death, the Gallies, Baniſh- 
ment, and other great puniſhments ; 
and that the bare word of Offences is 
uſually underſtood of actions that are 
lels wicked, and liable to a leſſer degree 


of puniſhment, but which may never- 
theleſs deſerve ſome puniſhment, ſuch 
as Injuries, a wound or hurt in a Scuf- 
fle, yet ſometimes the word Offences 
is made ule of to exprels the greateſt 
Crimes. Thus it is faid, that an Of- 
fender has made ſome diſpoſition ot his 
Goods after the Offence is committed 
that a Thief, a Robber, a Murderer has 
been taken in the very act, but we ne- 
ver apply the word Crime to Injuries, 
or to wounds in a Scuffle; and to them 


we give the name only of bare Offences. 


Thus the word Offence is underſtood 
ſometimes of Crimes, but the word 
Crime is never uſed to expreſs a flight 
Offence. 

It is in conſideration of the wart in 
our language of a common term which 
may agree to all Crimes and to all Of- 
fences, that we have entitled this Book 
of Crimes and Offences : and ſeeing 
theſe two words have different ſignifi- 
cations, but which are not early 
enough diſtinguiſhed; in order to give 

1 a juſt 
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a juſt and preciſe Idea of them, it was 
neceſſary before we ſhould begin to 
ſpeak of Crimes and Offences to make 
this firſt reflexion on the uſe of theſe 
two words; to which we muſt likewiſe 
add, that in the Roman Law, from 
whence the ſaid words have been taken, 
they have not even there 3 
that is peculiar to each of them, an 
ſuch as may not agree to the other, but 
they are often there confounded toge- 
ther; neither is there in the Roman Law 
any true and proper word that ſignifies 
exactly and preciſely every thing that is 
contained under theſe two words of 
Crimes and Offences, on which it would 
be ſuperfluous to enlarge any further 
here; but it is neceſſary to take notice 
here of a difference that was made in 
the Roman Law of two ſorts of Crimes 
or Offences which comprehended them 
all, and divided them into two kinds, 
which it is neceſſary to underſtand be- 
cauſe of the relation which they have 
to our Uſage. 

The firſt of theſe two kinds of 


Crimes or Offences, was of thoſe which 


were called publick ; and the ſecond of 
thoſe that were called private. The 
publick Crimes were thoſe which the 
Law allowed all manner of perſons to 
proſecute in Judgment, altho' they had 
no particular intereſt therein; and the 
private Offences were thoſe of which 
the proſecution was not allowed to any 
but the perſons who had an intereſt 
therein. Thus the Crimes of 'Treafon, 
Imbezzlement of the Publick Money, 
Forgery, Adultery, and many others 
were publick Crimes. Thus, the Em- 
perors Arcadius, Honorius, and Theodo- 
ſius ranked in the number of publick 
Crimes the Hereſy of the Manicheans *. 
Thus on the contrary Injuries, defama- 
rory Libels, Theft, Stellionate, or all 
kind of Cozenage in bargaining, and 
| {ome others were private Offences. 

* Huic itaque hominum generi nihil ex moribus, 
nihil ex legibus, commune fit cum cæteris. Ac 


primùm quidem volumus eſſe publicum crimen, 
J. 4. C. de beret. 


We ſhall ſhew hereafter how far this 
diſtinction between publick Crimes and 
prinace Offences agrees with our Ulage ; 

ut it is neceſſary ro obſerve in the firſt 
place, that altho' in the Roman Law 
they uſed the word Offences commonly 
for private Offences, and the word 
Crimes for publick Crimes; yet ſome- 
times they gave the name of Crimes to 
private Offences b, and the name of Of- 


tences to all ſorts of Crimes without 
diſtinctione. 


cStellionate, or Coxenage in bargaining, was a fri- 
vate Offence, and it is placed in that rank in the 
twentieth Title of the forty ſeventh Book of the Digeſts; 
and in the thirty fourth Title f the ninth Book of the 
Code, it is called a Crime, alilo it is ſaid in the third 
Law of the ſame Title that it is not a publick Crime, 

© Altho in ſome placesOffences are diſtinguiſhed from 
Crimes, gs in the eighteenth Section of the ſeventeenth 
Law. ff. de Adil. edit. where Offences are oppoſed to 
Publick Crimes, quæcunque committuntur ex de- 
lictis, non publicis criminibus; Yer we ſee in other 
places that the word Offence ſignifies all manner of 
Crimes. Thus in the ſecond Law, ff. de re militari, 
all the Crimes of Soldiers are called Offences. Thus in 
the 131* Law, F. 1. ff. de verb, ſignif. the ward 
Puniſhment is defined as a general word, which ſignifies 
the chaſtiſement of all forts of Offences ; which compre- 
hends very clearly all manner of Crimes, and all man- 
ner of Offences, ſeeing they have all of them their pro- 
per Puniſhments, cum pœna generale fit nomen, 
omnium delictorum coęrcitio. 4. J. 


This diſtinction of the Roman Law 
between publick Crimes and private Of- 
fences, altho' it is not received with 
us in the ſame manner as in the Raman 
Law, yet it has been the occaſion of 
our retaining theſe expreſſions of pub- 
lick Crimes and private Offences in ano- 
ther ſenſe and meaning; as to which it 
is neceſſary to obſerve wherein it is diſ- 
tinguiſhed from that of the Roman Law. 

In the Roman Law there were no 
publick Crimes but thoſe which were 
declared to be ſuch by ſome Law or 
other: and they were called publick 
Crimes, becauſe the puniſhment of them 
was of importance to the Publick, and 
becauſe for that reaſon whoever was 
willing to proſecute an Offender for a 
Crime of his nature, was allowed to 
do it, as has been juſt now obſerved: 
and altho* the perſon, if there was any 
who was injured by the Crime, did 
not complain of it, the Proſecutor 
=__ go on to make proof of the Ac- 
cuſation, in order to have the Offender 
brought to puniſhment, And in pri- 
vate Offences, it was only the parties 
who were injured that could complain 
thereof, and ſue for the puniſhment of 
the Offenders, as has been likewiſe re- 
marked, becauſe the puniſhment of 
theſe Crimes was not thought to be of 
the ſame importance to the Publick. 
And they placed in this Rank 'Thett, 
Defamatory Libels, the driving away 
of Cattle, the Crime of thoſe who cut 
down Trees privately, Stellionate, and 
ſome others. 

By our Uſage no body has a right to 
carry on a Criminal Proſecution, and to 
ſue tor the puniſhment of a Crime, ex- 
ons the party who is injured, and the 
publick Officer to whom this charge is 
committed. And it is for this end that 
in all Courts of Juſtice which have a 

Juriſdiction 
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Juriſdiction in Criminal matters there 


are Officers appointed, one of whoſe 
moſt important Functions is to be care- 
ful and diligent in bringing Offenders to 
Juſtice, Ta been taken notice of in 
another place. Theſe are the Officers 
who are called the King's Council, who 
are the Advocates and Procurators Ge- 
neral in the Supreme Courts; the 
King's Advocates and Procurators in the 
Diſtricts of Bailiffs, Seneſchals, and 
other Juriſdictions; and the Proctors, 
who are called Fiſcals, or Promoters of 
the Office, in the Juriſdictions of Lords 
of Mannors, as has been already obſerv- 
ed in the ſame place: So that thoſe Of- 
ficers being obliged by the duty of their 
Offices to ſue for the puniſhment of all 
Crimes, which the Publick is concern- 
ed to have puniſhed, it is not allowed 
for any particular perſon to become an 
Accuſer of an Offender, and to carry 
on the Criminal Proſecution in his own 
Name; but becaule it may happen that 
ſome perſons who have a particular 
knowledge of the proof of a Crime, and 
who may be induced by ſome motive or 
other to intereſt themſelves in getting 
the ſame to be puniſhed, they are al- 
lowed to become Informers, that is, to 
acquaint the King's Procurator, that 
ſuch a one has committed ſuch a Crime, 
and to inform him of the circumſtances 
which may ſerve to prove the fact. 
This Information, which is taken down 
in writing in the Regiſtry of the King's 
Procurator, and ſigned by the Informer, is 
kept ſecret, ſo that the King's Procurator 
does not carry on any Proſecution in the 


name of the Informer, nor is there any 


mention made of him in any one of the 
Acts; but if by the event of the Proſe- 
cution the accuſed Party is acquitted, 
the King's Procurator is obliged in that 
caſe to give him the name of his Accu- 
ſer, that he may ſue him for having 
falſly accuſed him. And as for the Ac- 
cuſers, who are otherwiſe called Plain- 
tiffs, and are the Parties intereſted, they 
are particularly named in the ſeveral Acts 
of the Proceeding, which is carried on 

in the name, 0 at the requeſt of the 
King's Procurator, and upon the com- 
plaint, and at the inſtance of the Plain- 
tiff, who is called the Civil Party, be- 
cauſe he ſues only for his Civil Intereſt. 
For there is this difference between the 
intereſt of the Party, and that of the 
King's Procurator, that all the ſteps 
made by the Civil Party tend only, with 
regard to him, to obtain a Sentence of 
Condemnation for Damages, or a Civil 
Reparation of the Lols which the 


Crime may have occaſioned to him ; 
but he cannot demand that the party 
who 1s accuſed ſhould be condemned to 
undergo the puniſhment which the 
Crime may deſerve with regard to the 
Publick : tor it is properly the buſineſs 
of the King's Procurator to demand that 
the ſaid Puniſhment be inflicted, whe- 
ther it be that of Death, the Gallies, or 
other Puniſhment. And this Policy is 
conformable to the Spirit of the Chri- 
{tian Religion, which puts into the 
hands of the Prince and of his Officers, 
the Right of avenging and puniſhing 
Crimes d; and which forbids private 

erlons to take vengeancee. Thus our 

ſage is in that reſpect different from 
the Roman Law, ſeeing it does not give 
liberty to any private perſon to ſuc for 
the puniſhment of a Crime. Our Uſage 
likewiſe differs from the Roman Law in 
another reſpect ; for whereas by the 
Roman Law many Crimes which de- 
ſerved a publick puniſhment were not 
for all that accounted publick Crimes; 
we place in the rank of publick 
Crimes, which may be proſecuted 
by the King's Procurators, Crimes 
which were not publick in the Ro- 
man Law; ſuch as Theft, the receiv- 
ing of ſtollen Goods, Robbery, the 
cutting down of Trees by ſtealth, the 
aſſembling together in a riotous man- 
ner to do ſome act of violence, or to 
carry away any thing by force, the 
driving away of Cattle, and the break- 
ing ot Priſon t. For there is not any 
one of theſe ſeveral ſorts of Crimes, 
which having been brought before a 
Court of Juſtice, the King's Procurator 
may not proſecute, it order to have the 
ſame puniſhed. For there is none of 
theſe ſeveral Crimes, which may not be 

roſecuted at the initance of the King, 
when his Officers have knowledge of 
them, altho' the party who firſt brought 
the complaint ſhould deſiſt from it, or 
agree the matter with the party ac- 
cuſed. 


* To me belongeth vengeance, Deut. xxxii. 35. 

If thou do that which is evil, be afraid; for he 
beareth not the ſword in vain: for he is the mini- 
ſter of God, a revenger to execute wrath upon him 
that doth evil. Rom. xiii. 14. | 

*Recompence to no man evil for evil, Provide 
things honeſt in the fight of all men. If it be 
poſſible, as much as lieth in you, live peaceably 
with all men. Dearly beloved, avenge not your 
ſelves, but rather give place unto wrath: for it is 
written, Vengeance is mine, I will repay it, faith 
the Lord, Rom. xii. 17, 18, 19. Mat. v. 39. 

He that revengeth ſhall find vengeance from the 
Lord, and he will ſurely keep his ſins in remem- 
brance. Forgive thy neighbour the hurt that he 
hath done unto thee, ſo ſhall thy ſins alſo be for- 
given when thou prayeſt, One man beareth hatred 

againſt 
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againſt another, and doth he ſeek pardon from the 


Lord? Ecclus. xxviii. 1, 2, 3. : 
f All theſe ſeveral Crimes are ranked in the number 


of private Offences in the forty ſeventh Book of the Di- 
58. 


It was neceſſary to make theſe Re- 


marks on the differences between our 


Uſage and the Roman Law as to the 
manner in which we conſider Crimes 
and Offences in whatever ſenſe we take 
the one and the other of theſe two 
words; and the Reader may be able 
to judge by what has been ſaid, that it 
is of no great importance, and that it 
would be no eaſy matter to give a juſt 
and preciſe Idea of the diſtinction be- 
tween Crimes and Offences z and that 
it is ſufficient to know that in our Uſage 
we conſider as Crimes, and as publick 
Crimes, all Crimes and all Offences 
whatſoever, in which the Publick 1s 
concerned, that they ſhould not be let 
go unpuniſhed, to the end that they 
may not multiply thro* impunity, and 
that the puniſhments may reſtrain at 
leaſt ſome of thoſe who would not be 
withheld by other motives. For altho' 
it be true that the greateſt Puniſhments 
do not totally prevent any Crime, yet 
they diminiſh the frequency thereof, 
=f if they were let go unpuniſhed, it 
would occaſion an infinite multitude of 
all ſorts of Crimes ; and it is for this rea- 
ſon, that when ſome Crimes become 
more frequent than they were, the pu- 
niſhment of them is made the more ſe- 
vere, in order to reſtrain the growing 
mulritude of Offenders. 


It is to this Puniſhment of Crimes 


and Offences that all the Rules 6oncern- 
ing this matter have a relation, and all 
that ſhall be ſaid thereof in this third 
Book hath its uſe only with reſpect to 
this Puniſhment, without which the 
matter of Crimes would not be a ſubject 
of Human Laws, and would have for 
its Rules only the Divine Law; as to 
which it is neceſſary to remark the dif- 


ferent ways in which the Spirit of the 


Divine Law, and that of Human Laws 
conſider Crimes. For in this difference 
conſiſts the diſtinction between the 
Conduct which the Paſtors of the 
Church and the Miniſters of the Spiri- 


tual Power ought to hold with reſpect 


to Crimes; and that which the Mini- 
ſters of Juſtice and of the Temporal 
Power ought to obſerve therein. 

The Spirit of the Law of God, who 
2 for Crimes which he ſhall not 

ave forgiven in this world other pu- 
niſhments than death, and which are 
more terrible than the ſevereſt puniſh- 

F 


ments that can be inflicted in this life, 
aims at the amendment of the preateft 
Offenders, and at reclaiming them to 
their duties, by working in them ſuch 
a change as may transform them from 
being the moſt profligate Wretches iri- 
to the greateſt Saints; and we ſee ſome- 
times Offenders, whom God ſuffers to 


eſcape the puniſhments inflicted by the 


Temporal Laws, that he may work this 
change in them, or whoſe hearts he 
touches even in the midſt of their Pu- 
niſhments, as it happened to that Rob- 
ber, who at the laſt moment of his life 
made his puniſhment ſerve as a paſſage 
for him into Heaven. But the Policy 
of Human Laws, which tends to regu- 
late the Society of Mankind, and to re- 
ſtrain all attempts that may diſturb the 
Order thereof, hath eſtabliſhed Puniſh- 
ments proportionable to the different 
Crimes, and even that of Death it ſelf, 
againſt ſome which could not be pre- 
vented by leſſer Puniſnments; accom- 
panying it ſometimes with torments 
which ſtrike a 3 terror than ſim- 
ple Death: and as this uſe of Puniſh- 
ments has always been neceſſary in the 
multitude of Crimes which have always 
abounded, we have ſeen that in the 
days wherein God himſelf was pleaſed 
to govern in a viſible manner the Peo- 
ple whom he had made choice of, and 
to mix together the Spiritual and the 
Temporal Government by his Divine 
Law which he gave to Moſes, he there 
eſtabliſhes the Puniſhment of Death 
againſt ſeveral Crimess. But when he 
ſent his Son into the World to plant 
the Goſpel in the room of the ancient 
Law, he ſeparated from the Spiritual 
Miniſtry of Religion, the uſe of the 
Puniſhment of Death, and of other 
Corporal Puniſhments, and left it ſole- 
ly to the Temporal Powers, that they 
might thereby maintain, as much as is 
poſſible, the Order of Society. 


And the Mraclitiſh woman's ſon blaſphemed the 
name of the Lord, and curſed: and they brought 
him unto Meſes, (and his mother's name was Shelo- 
mith, the daughter of Dibri, of the tribe of Dan.) 
And they put him in ward, that the mind of the 
Lord might be ſhewed them. And the Lord ſpake 
unto Moſes, ſaying, Bring forth him that hath 
curſed, without the camp, and let all that heard 
him, lay their hands upon his head, and let all the 
congregation ſtone him, And thou ſhalt ſpeak 
unto the children of IJſrael, ſaying, Whoſoever 
curſeth his God, ſhall bear his ſin. And he that 
blaſphemeth the name of the Lord, he ſhall ſurely 
be put to death, and all the congregation ſhall cer- 
tainly ſtone him; as well the ſtranger, as he that 
is born in the land, when he blaſphemeth the name 
of the Lord, ſhall be put to death. And he that 
killeth any man, ſhall ſurely be put to death. Le- 
vit. xxiv. 11, &c. See Exod. xxi. 23, 24. Dent, xix. 
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/ Crimes and Offences, 


We ſhall not enlarge any further on 
this diſtinction between the Spirit of 

eligion, and that of the Temporal Po- 
licy ; the Reader may ſee what has been 
ſaid of it in the 1oth Chapter of the 
Treatiſe of Laws, and in the 19th Ti- 
tle of the firſt Book of the Publick Law. 
It ſufficeth that we remark here the 
Cauſes of the neceſſity of puniſhing 
Crimes; as to which it is neceſſary in 
the firſt place to diſtinguilh two ſorts of 
Crimes. 

The firſt is of thoſe which without 
doing any wrong to any particular Per- 
ſon, deſtroy the publick Order, and 
diſturb Society, ſuch as Impiety, Here- 
ſy, Blaſphemy, the deſpair of thoſe who 
lay violent hands on themſelves, and 
other Crimes, ſome of which ought not 
ſo much as to be named. The ſecond 
is of thoſe which beſides the diſturbance 
of the publick Order of the Society, do 
12 to ſome Perſons in particular, 

uch as Theft, Robbery, Imbezlement of 
the Publick Money, the counterfeiting 
of the King's Coin, Murder, and o- 
thers. The Crimes of the firſt of theſe 
two ſorts, deſerve only a ſimple Puniſh- 
ment, ſuch as may revenge the Publick 
of the Crime, and chaſtiſe the Offen- 
der; and thoſe of the ſecond ſort de- 
ſerve, beſides this Vengeance and this 
Chaſtiſement, to be puniſhed with a 
Reparat ion of the Damage that is done 
by the Crime, ſuch as the Reſtitution 
of the thing ſtolen, the indemnify ing a 
Widow whoſe Husband has been killed, 
and the other Civil Intereſts of the like 
nature, to the Perſons to whom they 
are due. So that there are two ſorts of 
Puniſhments for this ſecond kind of 
Crimes: that of the Crime it ſelf, with- 
out regard to the Damage, by the bare 
View of the Chaſtiſement which it may 
deſerve; and that of making-good the 
Loſs occaſioned by the Crime. 

| Beſides this firſt diſtinction of theſe 
two ſorts of Puniſhments, which 1s ne- 
ceſſary for underſtanding aright the 
uſe of Puniſhments according to the Spi- 
rit of the Laws, we muſt take notice 
of a ſecond diſtin&tion of four ſeveral 
Kinds of the firſt ſort of Puniſhments 
which have been juſt now mentioned. 
The firſt, to begin with the leaſt, is 
that of the Puniſhments which are cal- 
led pecuniary, which are limited to a 
Condemnation in a certain Sum of Mo- 
ney without inflifting any mark of In- 
famy; and we mult place in the ſame 
Rank of the firſt ſort of lefler Puniſh- 
ments, the Admonitions and Reproofs 
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which are given in open Court, and 
which likewiſe do not brand with In- 
famy. The ſecond Kind is that of the 
Puniſhments which affect the Honour, 
and carry with them a mark of Infamy ; 
ſuch as a Condemnation in a Fine to 
the King, and that ſort of Correction, 
which 1s called a Judicial Reprimand. 
The third, is of the Puniſhments which 
are inflicted on the Perſon, and on the 
Body of the Party accuſed, ſuch as 
Whipping, Marking, the making a 
publick Confeſſion of the Crime in that 
ignominious manner which is called in 
France, Amande Honorable *, Baniſhment 

and other Corporal Puniſhments, all 
which are attended with Infamy. And 
the fourth is of the ſeveral ſorts of Pu- 
niſhment by Death ; ſuch as Hanging, 
Burning, Breaking on the Wheel, and 
others. 

It is eaſy to judge by theſe ſeveral 
ſorts of Puniſhments, of the divers 
Views of the Laws which have enjoin- 
ed them. The firſt of thoſe Views, 
which is common to all the four ſorts 
of Puniſhments, is to puniſh and avenge 
the Crime by the publick Satisfaction 
which the Offender is obliged to make h;. 
The ſecond, which is common alſo to all 
Puniſhments, is to reſtrain by the Ex- 
ample of the Puniſhments, thoſe who 
cannot be influenced by better Motives 
to abſtain from the Commiſſion of 
Crimes 1. The third, which agrees on- 
ly to the three firſt ſorts of Puniſhments, 
is that of the Correction or Amend- 
ment of the Offenders: For altho ſome 
of theſe Puniſhments have in them a ſe- 
verity which exceeds the bounds of Cor- 
rection, yet they all of them imply the 
effect of Correction and Amendment, 
by putting the Offenders in mind that 
greater Puniſhments are reſerved for 
them, incaſe they fall into new Crimes; 
and there are ſome of theſe Puniſhments 
which are Corrections from the Mouth 
of the Judges, when they give Admo- 
nitions to ſome Offenders ; for the end 
of theſe ſorts of Admonitions is not 

F © This Puniſhment which is ſtiled in France 
Amande Honorable, is when the Criminal is con- 
« demned to make a publick Confeſſion and Ac- 
© knowledgment of his Crime, being ſtript naked 
© to his Shirt, bare headed, and bare footed, ha- 
© ving a Torch in his Hand, and in this Poſture to 
ask Pardon of God, of the King, of Juſtice, and 
© of the Party whom he has injured. Imbert Pra- 


© rique Civile & Criminelle liv. 3. chap. 21.) 
h For the Puniſhment of Evil doers, 1 Pet, 2. 
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4 And thoſe whith remain ſhall hear, and fear, 
and ſhall henceforth commit no more any ſuch Evil 
among you, Deut. 19. 20. 
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7 the Offenders by the 
ſhame of being reprimanded in open 
Court, but alſo to amend them; and 
to exhort them to change their Courſe 
of Life : And we may add for afourth 
View of the Laws in enacting Puniſh- 
ments, that of putting profligate 
Wretches and thoſe who are guilty of 
great Crimes out of a condition of 
committing new ones ; which properly 
agrees only to the Puniſhment of Dearth, 
altho there be others which may have 
this Effect. | 
Altho it be certain that the ſeverity 

of the Puniſhments diminiſhes in a great 
meaſure the number of the Crimes in 
a State, and that in proportion as the 
Laws uſe more precaution, and the Of- 
ficers are more diligent and careful in 
finding out and punifhing Offenders, 
there, are fewer Crimes committed ; 
yet ſtill it muſt be owned that notwith- 
ſtanding theſe Remedies Crimes are ve- 
4 frequent; for they cannot cure the 

auſes of the Diſeaſe, which are the 
different Paſſions of Men, ſo ſtrong in 
a great many and having ſo great a maſ- 
tery over them, that even the ſight of 
the Puniſhment does not deter them 
from committing the very Crimes which 
they ſee actually puniſhed in others. 
Thus thoſe whom Avarice has engaged 
in a habit of Theft, make no ſcruple 
to pick Pockets in a Crowd of Specta- 
tors that are looking on at the Execu- 
tion of a Thief; and the acquired ha- 
bits of other Crimes, and the tranſports 
of Revenge, and other Paſſions, kindle 
ſuch a Fire as nothing is able to extin- 
guifh, and which takes away all manner 
of thought of the Conſequences of the 
Crimes, or makes them run' the hazard 
of all Events let them prove what they 
will. 

It is from this Fountain that we ſee 
daily flow thoſe feveral Crimes which 
are ſo frequent, eſpecially in great 
Towns, where the occaſions of commit- 
ting them are more common, and where 


it is eaſter to conceal the Crimes, and to 


skreen the Offenders from the hands of 
Juſtice. wig 

This frequency of Crimes, is it then 
become an Evil without any Remedy, 
which may at leaſt diminiſh it? And 
is there no poſſibility to render thoſe 
Crimes leſs frequent which are moſt 

Interlocutio præſidis, que indicta eſt, infamem 
eum de quo quæris feciſſe non videtur: cum non 
ſpecialiter ob injuriam vel admiſſam vim condem- 
natus fir, ſed ita præſidis verbis gravatus & admoni- 
tus, ut ad melioris vitæ frugem fe reformet, J. 19. 
C. ex quib. cauſe inf. irr. 


common, ſuch as Thefts, Robberies, 


Murders ? Might not we hope from the 


great and ſingular Example of the diſ- 


uſe of Duels, which has been effected 


in France, to be able to procure à dimi- 
nut ion of thoſe other Crimes, not by 
the ſame ways which have been taken 
to prevent duelling, which would not 
be applicable to this deſign, but by o- 
ther ways proportioned to the Cauſes 
of the Evil? The Cauſes of the fre- 
quency of Thefts, of Robberies, and 
of Murders which are the Conſequen- 
ces thereof, are Poverty joined with a 
bad Education, Idleneſs, vicious Ha- 
bits, Debauchery, and the diſorderly 
Life which Perſons under thoſe Cir- 
cumſtances commonly fall into, and 
from which they are gradmlly. drawn 
Into the Commiſſion of the greateſt 
Crimes. Many are poor from their 
Birth, a bad Education trains them up 
in Idleneſs, and the habit of doing no- 
thing leads them to the doing of Miſ- 
chief, which cannot afterwards be ſtop- 
ped but by the Force of Juſtice; which 
comes too late, and ſerves only as a 
Fence againſt a Torrent, which over- 
flows its Banks. | 

It would ſeem therefore to be of 
great advantage to a State, to eſtabliſh 
therein ſuch a Policy, as might diminiſh 
in it as much as is poſſible theſe bad 
Effects, by removing their Cauſes ; 
which are Idleneſs, Poverty, a bad E- 
ducation, which occaſion ſo many 
T'hefts, Robberies, and Murders which 
vſually attend Robberies; for theſe are 
the ſorts of Crimes that are the moſt - 
frequent, and they are ſo frequent only 
becauſe they ſpring from thoſe three 
Cauſes which are common every where : 
So that there is this difterence between 
theſe ſorts of Crimes and all others ; 
that altho there be many other Kinds of 
Crimes, ſuch as Treaſon both againſt 
God and Man, Impiety, Blaſphemy, 


Sorcery, Sedition, Rebellion againſt the 


Orders of a Court of Juſtice, counter- 
feiting the King's Coin, Murders, and 
Aſſaſſinations on account of Quarrels 
and out of Revenge, Poiſoning, For- 
gery, Extortions, Adulteries, and o- 
thers; yet we ſee as many or more 
Crimes of that one kind of Thefts, Rob- 
beries, and of Murders committed by 
Robbers, as of all the other kinds of 
Crimes put together. And there is 
likewiſe this other difference between 
theſe Crimes and all the others; that al- 
tho there be no other Remedy, to pre- 


vent the multitude of the ſeveral Crimes 
beſides 
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beſides the Example of Puniſhments, 
and that it is not poſſible to cure in 
every one Ambition, Avarice, Debau- 
chery, Libertiniſm, Impiety, Envy, Ha- 
tred, and the other Paſſions and diſor- 
derly Affections, which lead ro the 
Commiſſion of thoſe different ſorts of 
Crimes, even thoſe Perſons who are 
rich enough, and ſome who have had 
the Advantage of a good Education ; 
yet it does not appear to be impoſſible 
for a State to provide Subſiſtence for all 
the Families in it, either by their own 
Labour, if that be ſufficient, or by gi- 
ving them ſuch Aſſiſtance as cannot be 
refuſed without Injuſtice ; by puniſhing 
thoſe who having nothing of their own 
to ſubſiſt on, and being able to work and 
gain their Livelihood, do nevertheleſs 
ſpend their time in Idleneſs ; by ma- 
king a diligent Enquiry after poor Fa- 
miles, in order to find out and puniſh 
thoſe who do not work; by viſiting 
carefully all the Houſes ſuſpected to 
harbour idle Perſons, and to receive 
ſtolen Goods; by waking all Perſons 
whoſe Condition is not known, give an 
account of the Place of their Abode, 
of their Family, of their Imployment ; 
and in fine by uſing all poſſible and juſt 
Precautions for leflening the number of 
idle Perſons and Vagabonds, which 
would of conſequence diminiſh likewiſe 
the Crimes which proceed from Idle- 
neſs. Such an Inquiry as this would 
moreover produce this good Effect in 
the State, that it would multiply 1n 1t 
Manufactures and Trade, and would 
add to the publick Tranquillity one of 
the beſt Ways for maintaining it. And 
altho this Policy does imply a neceſſity 
of having Officers to put the ſame in 
execution, and of erecting publick Work- 
Houſes for employing the Poor; and 
tho it ſhould conſequently put the 
Publick to great Charges, yet that 
would be no inconvenlence, for there 
would be no proportion between the 
Expence and the Advantages that ſuch 
a Regulation as this, it well concerted, 
and well executed, would produce in 
many reſpects, and even by the bare 
Effect of diminiſhing conſiderably Idle- 
neſs, and the Vices which are the Con- 
ſequences of 1t. | 

As for the other ſorts of Crimes, it 1s 
to no purpoſe to hope for a total Ceſ- 
ſation of them, no more than that of 
the Vices and Paſſions of Men; and 
we muſt on the contrary own that it is 
only by a ſingular Effect of the Divine 

Vol. II. ; 


Providence, that the number of all ſorts 
of Crimes is. not much greater, as it 
certainly would be, if God ſhould a- 
bandon every one to his Paſſions ; but 
his Providence over the Society of Man- 
kind moderates in a great many their 
Inclination to Vices and Paffions by 
the bare Effect of Reaſon, and of a 
leſs corrupted natural Conſtitution ; ſo 


that the greater part of Mankind is 


free from the Vices and Habits which 
lead to the Commiſſion of Crimes, and 
chuſe ro contain themſelves within the 
external Order of the 'Femporal Policy. 
And this Order is moreover greatly pre- 
ſerved by the Union of Religion and 
the Civil Policy together, and by the 
good Uſe which ought to be made of 
the one and of the other, both by Per- 
ſons in a private Capacity, that they 
may keep within the bounds of their 
reſpective Duties; and alſo by thoſe 
who have a ſhare in the Government, 
and in the Adminiſtration of Juſtice, 
that they may punith thoſe who diſturb 
the ſaid Order. 

It is by the means of this Providence 
of God over Mankind, and of the joint 
Concurrence of Religion and Policy to- 
gether, that altho the Crimes which 
diſturb the Order of Socicty are very 
frequent with reſpec to the great Evils 
which they cauſe, yet it may be ſaid 
in another ſenſe that conſidering the u- 
niverſal Bent which Men have to Evil, 
the Crimes which are ſo exorbitant as 
to deſerve ſome temporal Puniſhment 
are too frequent in proportion to the 
other Evils, which do not amount to 
that Exceſs : for we muſt diſtinguiſh in 
the Society of Mankind two ſorts of 
Evils, which are cauſed by the Paſſions 
and wicked Inclinations of the greateſt 
part of thoſe who are Members thereof. 
The one, of that infinite number of 
Infidelities, Injuſtices, Cheats, vexatious 
Law-Suits, Quarrels, Enmities, Divi- 
ſions, and other Evils which over-run 
the Society, and which being the Works 
of Covetouſneſs, Ambition, Hatred, 
Anger, Envy, and of all ſorts of unlaw- 
ful Deſires, Vices and Paſſions, are be- 
fore God, and in the Language of the 
Scriptures, ſo many ſeveral Crimes wor- 
thy of the Puniſhments which the Di- 
vine Juſtice prepares for thoſe who 
tranſgreſs his Law, altho they do not 
amount to that Exceſs as to be placed 
in the Rank of Crimes in the ſenſe 
which 1s given to this Word in the Style 
of Human Laws. And the other of 
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theſe two ſorts of Injuſtices is that 
which conſiſts of thoſe to which the 
human Laws give the Name of Crimes, 
and which they puniſh with ſeveral Pu- 
niſhments ; and it is neceſſary likewiſe 
to diſtinguiſh, among all thoſe Injuſtices 
of Men, which do not come under the 
Rank of Crimes, in the ſenſe which 
human Laws give to this Word, altho 
they may be Crimes in the fight of 
God, between thoſe which create no 
diſturbance in the Society, and which 
do hurt to none but thoſe who commit 
them ; and thoſe which beſides that 
they do hurt to other Perſons than 
the Authors of them, do alſo diſturb 
the Order of the Society. The firſt 
ſort of Injuſtices which create no diſ- 
turbance in the Society that deſerves 
to be revenged by human Laws, and 
which do hurt to no Perſon, are proper- 
ly ſpeaking a Matter belonging to the 
Rules of the Church, which preſcribe 
Remedies againſt them, and direct her 
Miniſters in the Method of correcting 
and reclaiming thoſe who are guilty of 
them, by Ways proportioned to the 
Spirit of Religion, which requires Juſ- 
tice in the inward Parts of Man; and 
the temporal Policy does not meddle 
therewith. But as for the Injuſtices 
which diſturb the Order of the Socie- 
ty, and which go to that Exceſs as to 
be ranked among Crimes and Offences, 
they are not only a Matter which be- 
longs to the Rules and Canons of the 
Church which forbids them ; but they 
are moreover a Matter cognizable by 
the temporal Policy, and ſubject to the 
Adminiſtration of Juſtice, which ought 
to ſuppreſs all Attempts againſt one 
another's Right, and maintain every 
one in their Property, which is the Du- 
ty of thoſe who are intruſted with the 
Care of the Government, and the Ad- 
miniſtration of Juſtice. Thus the tem- 
poral Policy, whoſe buſineſs it is to re- 
gulate the external Order of human So- 
ciety, exerts it ſelf in two different 
manners, with reſpe& to all the kinds 
of Injuſtices that diſturb the ſaid Order. 
The firſt which reſpe&s in general 

all ſorts of Diſturbances, Attempts and 
Injuſtices, which'are not of the num- 
ber of Crimes and Offences, and which 
do not deſerve any Puniſhment ; and 
the ſecond, which relates to the Pu- 
niſhment of Crimes and Offences that 
may deſerve Puniſhments or other Cor- 
rection. And this is what diſtingui- 
ſhes the Subject of this third Book from 
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all the other Matters of the Laws, u he- 
ther they be of the Publick or Private 
Law. | 

We thought it neceſſary to make all 
theſe general Reflections on this Mat- 
ter of Crimes and Offences, in order to 
give an Idea of the Rank which it holds 
in the Publick Law, and of the Uſe of 
the Laws which regulate it; it remains 
now that we ſhould explain what it is 
wherein the Detail of this Matter con- 
liſts, and the Views which we propoſe 
by digeſting 1t in order. 

The Matter of Crimes and Offences 
conſiſts of two Parts; every one of 
which hath its Rules of a different na- 
ture, which it is neceſſary to diſtin- 
guiſh, and which ought to have their 
eparate Rank. The firſt of theſe two 
Parts comprehends every thing which 
relates to the Diſtin&tions of the ſeve- 
ral kinds of Crimes and Offences, and 
their Puniſhments; the Rules of the 
Proportion of the Puniſhments to the 
Crimes and Offences, in conſideration 
of their Enormity, their Quality, their 
Conſequence, the Neceſſity of making 
an Example, or upon other Conſidera- 
tions which may plead for a Mitigation 
of the Puniſhments ; the Rules of the 
Regard which ought to be had to the 
different Circumſtances of the Quality 
of the Perſons, of their Age, the Time, 
the Place, of the Piſpoſitions of the 
Offenders, which diſtinguiſh thoſe who 
offended with Deſign, out of Raſhneſs, 
by ſome Effect of an Accident, and the 
other Circumſtances of the like nature ; 
the Diſtinction which ought to be made 
between the principal Offenders, and 
their Accomplices and others who may 
have had ſome hand in the Crimes and 
Offences ; what the Proofs of Crimes 
ought to be, and in what manner 
they are gather'd, not only from the 
Depoſitions of the Witneſſes, and from 
Writings, if there be any, but alſo 
from the Mouth of the Offenders them- 
ſelves ; whether it be by their Confeſ- 
ſion, or by Conſequences drawn from 
their Anſwers, as if they deny known 
Truths, or if they aflert Facts that are 
notoriouſly falſe, or if they vary in their 
Anſwers to Interrogatories, and make 
other Diſcoveries by which they may 
be convicted; what are the Caſes where- 
in it may be lawful to proceed to Tor- 
ture, Which is called the Queſtion ; 
what are the Rules of the Abolition, 
Remiſſion, or Pardon of Crimes by 


Letters Patent of the Prince, 
The 


Of Crimes and Offences. 


The ſecond part of the Matters of 
Crimes and Offences contains that 
which relates to the Proceedings in 
criminal Cauſes, the manner of form- 
ing Complaints, Accuſations, Denun- 
ciations, the taking of Informations 
and the other Proots, Decrees for ap- 
prehending the Perſons who are char- 
ged with any Crime, or for obliging 
thoſe to appear in Judgment who can- 
not be impriſoned, their Examinations, 
the repeating and confronting of Wit- 
neſſes when it is neceſſary to have re- 
courſe thereto, and every other thing 
relating to the Proceedings that are 
neceſlary for the Inſtruction of Crimi- 
nal Cauſes. 

It is eaſy to judge that theſe two 
ſorts of Matters being different, they 
ought to be treated ſeparately, and 
that thoſe of the ſecond part belong to 
the Order of Judicial Proceedings, and 
ought to be explained in the fourth 
Book, where we ſhall \ explain every 
thing that relates to Jadicial Proceed- 
ings, as well in civil as in criminal 
Cauſes ; and the Matters touching Pro- 
ceedings in criminal Cauſes ſhall be the 
ſecond Part of the ſaid fourth Book: 
So that there remain for tlie Subject of 
this Book the Rules which concern the 
Detail of this firſt part of Crimes and 
Offences which we have been juſt now 
explaining, and of which it is neceſſa- 
ry to draw the Plan, 

According to the natural Order of 
theſe Matters, the firſt Rank ought to 
be given to that which relates to the 
Diſtinctions of the different kinds of 
Crimes and Offences : for before we 
explain the Detail of a Subject, it is 


neceſſary in the firſt place to know its 


Nature; and it is from the Nature of 
things that we diſcover the Grounds 
and Principles of the eſſential Truths 
which relate to them; and when the 
Buſineſs is to lay down Rules which are 
the Truths of the Science of Laws, it is 
from the Nature of that which is their 
Object that we muſt gather them. 

The Diſtinctions of the different kinds 
of Crimes and Offences may be made 
differently by divers Views, as by the 
Difference between publick Crimes and 
private Offences, taking this Diſtinc- 
tion in the ſenſe in which it is applica- 
ble to our Uſage, as the ſame 1s ex- 
plained in the beginning of this Pream- 
ble : or by the different Degrees of the 
Malice and Heinouſneſs of the Crimes, 
diſtinguiſhing the greater from the leſ- 


ſer ; thus Murders are more heinons 
Crimes than Thefts, and Seditions 
greater than Calumnies and defamatory 
Libels : Or by the Conſequence of the 
publick Intereſt, which is greater in 
{ome Crimes than in others; thus Re- 
bellion and Diſobedience to the Orders 
and Decrees of Courts of Juſtice g ive 
greater Diſturbance to the publick 
Tranquillity than Thefts; and the 
counterfeiting the Coin more than For- 
gery: Or by the Difference of the 
Objects which the Crimes may have 
relation to; thus Blaſphemy, Impiety, 
Atheiſm, and the other Crimes of Trea- 
fon againſt the Divine Majeſty relate 


to God himſelf; thus all Attempts a- + 


gainſt the Prince and againſt the State, 
which come under the Denomination of 
High Treaſon, refpe& the Sovereign 
9 the Order of the Government ; 
thus Robberies, Murders, Adultery, 
defamatory Libels, and other Crimes, 
affect particular Perſons, either in their 
Eſtates, Honour, or Perſons : Or by 
the Difference of the Puniſhments that 
the different Crimes may deſerve ; for 
ſome Crimes againſt the Divine Ma- 
jeſty are more mildly - puniſhed than 
others againſt private Perſons ; thus 
Blaſphemy is not puniſhed with Death, 
as Murder is. We might likewiſe un- 
der another view diſtinguiſh berween 
the Crimes which are cognizable by the 
Judges of the Courts of Lords of Man- 
nors, as well as by the King's Judges, 
and thoſe which are called Royal Caſes, 
or Pleas of the Crown, which are cog- 
nizable only by the King's Judges, ſuch 
as the counterfeiting of the King's Coin, 
Sedition, and many other Crimes. 

We might likewiſe diſtinguiſh by o- 
ther Views the ſeveral kinds of Crimes, 
and place them in different Orders; 
but it would ſeem that the moſt ſimple 
and moſt natural way of diſtinguiſhing 
the ſeveral ſorts of Crimes and Offen- 
ces, is to conſider in the firſt place 
what is the Character that is common 
to them all, which places them in the 
number of Crimes and Offences, and 
to remark in every one of them what it 
has peculiar and ſingular in its Nature, 
which makes it to partake of this Cha- 
racter. This Idea, which may appear 
to ſome to be ſomewhat obſcure, will 
be eaſily made clear by a bare Expla- 
nation of this Character, and by two 
Examples of ſome Crimes wherein the 
ſaid Character is conſider'd. 

The common Character which makes 

| all 
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all Crimes and all Offences, is that they 
diſturb the Order of the Society of 
Mankind in fuch a manner as to pre- 
judice the Publick, and ſo for that 
reaſon deſerve ſome Puniſhment ; and 
this Character is ſo eflential to the Na- 
ture of Crimes and Offences, that as it 
is in all of them, ſo likewiſe there are 
no Actions which have this Character 
but what are either a Crime or an 
Offence. Thus Sedition is a Crime, 
becauſe it diſturbs the Order of the 
Society of Mankind, and is an Offence 
againſt the Publick, and alſo againſt the 
Prince, and therefore deſerves ſome Pu- 
niſhment. And Sedition is an Offence 
againſt the Publick, becaule it diſturbs 
the publick Tranquillity by an Attempt 
which puts thoſe who ought to obey in 
the place of thoſe who have the Com- 
mand, and which makes mutinous and 
ſeditions Perſons become Diſpenſers of 
Authority : and by that means it is an 
Offence likewiſe againſt the Prince. 
Thus the counterfeiting of the King's 
Coin is a Crime, becauſe it diſturbs the 
Order of the Society of Mankind, and is 
an Offence againſt the Publick, and alſo 
againſt the Prince; and for that rea- 
ſon is worthy of ſome Puniſhment. 
And the counterfeiting of the Coin is 
an Offence againſt the Publick, becauſe 
it occaſions an infinite number of Loſ- 
ſes ro all ſorts of particular Perſons, 
diſturbs Trade and Commerce, and 
does Injury to the Prince, who alone 
has the Right of giving Currency to 
the Money he orders to be ſtamped, 
or of which he is willing to allow the 
Uſe. | | 

We ſee in theſe two Examples, that 
each of theſe two Crimes has the cha- 
racer of diſturbing the Order of the 
Society, and of oftending the Publick ; 
and we ſee in every one of them what 
it has peculiar and fingular in its Na- 
ture that makes it to partake of this 
character: Sedition, by diſturbing the 
publick Tranquillity, and encroaching 
on the Government and Authority of the 
Sovereign; and counterfeiting the Coin, 
by cauſing Diſorders in Trade, and Loſſes 
to particular Perſons. And it is neceſſa- 
ry likewiſe to diſcern in each Crime and 
in each Offence, this Character which is 
common to them, and to diſtinguiſh 
alſo in the Nature of every one of them 
that which it has peculiar in it that 
diſturbs the Order of Society, and 
which offends the Publick in ſuch a 
manner as to deſerve Puniſhment ; and 
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in order to form this Judgment, and to 
make this Diſt inction, it is neceſſary 
firſt of all to conſider what there is in 
the Order of the Society of Mankind, 
which makes this publick Good, that 
is injured by Crimes and Offences; and 
we ſhall eaſily perceive in every one 
of them, wherein it is that its Nature 
hath this Character. | 

We take for granted here what 
has been already explained in the 
Treatiſe of Laws, touching the Foun- 
dat ions on which God hath eſtabliſhed 
the Society of Mankind; and as to what 
concerns the Diſtinctions of the ſeve- 
ral ſorts of Crimes and Offences, it 
ſufficeth to conſider in general the Plan 
of this Society, according to the De- 
ſcription that has been given thereof 
in the ſaid Treatiſe of Laws; and to 
diſtinguiſh in that Plan the divine Or- 
der which hath eſtabliſhed Society, and 
made it to ſubſiſt by his Providence, 
by the Miniſtry of Religion in the 
Places where it is known, 55 the Tem- 
poral Government, and by the Ties 
and Engagements which unite Men to 
one another, in order to their forming 
their Society: for it is by the Diſtinc- 
tions of thoſe Foundations of the Or- 


der of Society, and of thoſe Ties and 


Engagements which make it as it were 
difterent Parts of the Order which God 
has eſtabliſhed in it, that we may be 
able to judge in each Crime and in 
each Offence, in what manner it vio- 
lates the ſaid Order. 

According to this view, we may diſ- 
tinguiſh in the Order of the Society of 
Mankind, as it were ſix different Parts 
which are the Foundations of it, and 
which compoſe the faid Order ; and ac- 
cording as the Crimes and Offences of- 
fend differently any one of the ſaid Parts, 
they may be divided into ſix kinds. 

The firſt of theſe parts of the Order 
of Society, conſiſts in the Dependance 
on the ſaid Order of God who has 
formed it, and who preſerves it by his 
Providence, by his Divine Laws, by 
the Rules of the Law of Nature, and 
by Religion in the Places where it is 
known, 

The ſecond is the Authority which 
God has given to the temporal Powers 
for the Government of the Society. 

The third is the general Policy of 
each State. 

The fourth takes in the two ſorts of 
natural Ties which God has made uſe 
of for forming the firſt kind of Engage- 

ments 


/ Crimes aud Offences. 


ments which unite Men together: 


Thoſe two Ties are Marriage, which 
unites the two Sexes, and Birth, which 
unites Parents to their Children, and 
compoſes the Families, which being aſ- 
ſembled together, form the Society. 

The fifth contains all the other kinds 
of Engagements, which link Men to- 
8 for all their Wants, which God 

as eſtabliſhed in order to render them 
neceſſary to one another, and that they 
may exerciſe towards one another the 
ſecond Law, as has been explained in 
the ſourth Chapter of the ſame Trea- 
tiſe of Laws. 

The fixth and laſt of theſe Parts, 
which ought to form the Order of So- 
ciety, relates to every individual Per- 
ſon, conſidering him as a Member of 
this Body, and with reſpe&t to what 
he owes in his Perſon to the Society of 
which he is a Member; which diſtin- 
guiſhes this ſixth Part from that imme- 
diately 8 which relates to the 
Engagements of every one towards 
others in particular, whereas this laſt 
Part concerns only the Engagements of 
every individual Perſon to the Publick. 
Thus, for example, every particular 
Perſon is obliged both with regard to 


himfelf, and alſo to the Publick, to 


make a right Uſe of his Perſon ; which 
makes ſome Actions liable to Puniſh- 
ment, altho they appear to be confined 
to the Perſons of thoſe who commit 
them, and they are, as will appear im- 
mediately, a laſt kind of Crimes and 
Offences. : 
Among all the different Manners in 
which the different kinds of Crimes 
might have been diſtinguiſhed, as has 
been already obſerved, we have thought 
fit to make choice of that of dividing 
them, according as they offend any one 
of theſe ſix Parts of the Order of So- 
ciety, ſeeing it is certain that the Cha- 
racter which is common to Crimes con- 
fiſts in this, that they diſturb that Or- 
der; and therefore it is natural to diſ- 
tinguiſh them by the Relation which 
they have to ſome one of theſe ſix 
Parts, which makes fix different kinds 
of Crimes and Offences, which compre- 
hends them all. 
The firſt kind is of thoſe Crimes 
which offend againſt the firſt part of 
the Order of Society; the Character of 
which is to attempt ſomething directly 
or indirectly againſt the Divine Ma- 
jeſty ; ſuch as Blaſphemies, Impieties, 
Hereſies, Sacrilege, Sorcery and others. 


The ſecond, of thoſe which violate 
the ſecond part of the Order of Society, 
and which treſpaſs againſt the Prince 
and the State; ſuch are the Crimes of 
High Treafon in the firſt degree, which 
is againſt the Perſon of the Prince; and 
in the ſecond, which is againſt the 
State, and the other Crimes which par- 
take of this nature. af gens 

The third, of the Crimes which 
tranſgreſs againſt the general Policy and 
publick Order of the State, and which 
on one part do not eſpecially affect the 
Intereſt of any one Perſon in particu- 
lar, and on the other, are not properly 
Crimes of High Treaſon, altho they 
encroach upon the Authority of the 
Prince; ſuch as are the Crimes of un- 
lawful Aſſemblies, of Monopolies, of 
counterfeiting the Coin, and other 
ſorts. 

The fourth, of the Crimes which 
violate the natural Ties of Marriage, 
and of Birth, in ſuch a manner as to 
diſturb the publick Order of the Socie- 
ty, and of which the Conſequence de- 
mands a publick Puniſhment ; ſach as 
are Adultery, the having of two Wives 
or Husbands, which is called Bigamy, 
a Rape, the impoſing of ſuppoſititious 
Children, Inceſt, Parricide, Attempts 
againſt the Perſons of Parents, the ex- 
poſing of Children, the Crimes of Mo- 
thers who ſuffocate their Children at 
their Birth, and the other Crimes and 
— which violate theſe ſorts of 

ies. 


The fifth, of the Crimes and Offen- 


ces which violate the different Engage- 
ments between particular Perſons; and 
this takes in all the Crimes and Offences 
which injure any one, either in his 
Perſon, or his Honour, or in his E- 
ſtate, to ſuch an Exceſs as may deſerve 
to have ſome kind of Puniſhment in- 
flicted for it by a Court of juſtice; ſuch 
as Manſlaughter, Murder, Robbery, 


Theft, Forgery, Injuries, defamatory | 


Libels, and others. 

The fixth, of Crimes and Offences, 
which without prejudicing the Intereſts 
of any particular Perſon, diſturb the 
publick Order of the Society by the 
bad uſe which ſome make of their Per- 
ſons ; ſuch as thoſe who ſpend their 
time in Idleneſs, Prodigals, thoſe who 
run into Deſpair, leud Women, and 
Perſons who fall into thoſe monſtrous 
Crimes which are not proper to be 
named. 

It is eaſy to perceive by this Diſtinc- 

tion 


— 


\ 


tion of theſe fix kinds of Crimes 
and Offences, that they comprehend 


them. all, and that there 1s not any one 
of them of which we may not. at firſt 
fight judge under which of the kinds 
it ought to be ranked: and it is only 
neceſſary to obſerve that there may be 


ſome Crimes and Offences of a complex 


nature, which conſiſt of both. Charac- 


ters, and have relation to more than 
one kind, but even thoſe have their 
moſt natural Situation in one of the 
two, which it is very eaſy to diſcern. 
Thus, for example, a Robbery of 


Church-Plate is a Sacrilege, and by 


reaſon of this Character it belongs 
to the firſt kind of Crimes ; but becauſe 
this Crime does hurt to thoſe to whom 
the ſaid Plate did appertain, it does by 
this ſecond view belong to the fifth 
kind: but ſince the Character of Sacri- 
lege diſtinguiſhes it from other Robbe- 
ries, it is more naturally qualified by 
the Name of Sacrilege, and therefore 
is ranked in the firſt kind. 

It is according to this Method and 
Order that we ſhall explain in this 
third Book all the different kinds of 
Crimes and Offences, not by reducing 
them all to ſix Titles, according to 
theſe ſix general Kinds, but by ranking 
them under their proper Titles, and 
placing the Titles in the Order of theſe 
fix Kinds, as they are in the Table, 
where thoſe of the firſt Kind are the 
firſt in Order, and the others follow, 
each in the Order of its Kind. 

The Matter of Crimes and Offences 
takes in two ſorts of Rules: The firſt 
is of thoſe which are. peculiar to each 
Crime and to each Offence ; ſuch as are 
the Rules which relate to their Nature, 
their Characters, the Conſequence of 
making enquiry after thoſe who are 
guilty of them, and of bringing them 
to Juſtice, the Puniſhments proportion- 
ed to the Quality of the Crime or Ot- 
fence, and others of the like nature. 
The ſecond, of ſome Rules which are 
common, either to all ſorts of Crimes 
and Offences in general, or only to 
ſome in particular... Thus the Rules 
concerning the Regard which ought to 
be had to the Intention of the Party that 
is accuſed, and to the Circumſtances, 
arecommon to all Crimes and Offences ; 
and thoſe relating to the Effect which 
the Intention and Circumſtances ought 
to have, in order to obtain the Pardon 
of a capital Crime, are proper only to 
ſome Crimes, and do not agree to all: 
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Thus the Rules which relate in general 


to the Proofs. of Crimes agree to ill 


Crimes and Offences; and thoſe con- 
cerning the Proof which is drawn fom 
the Torture of the Perſons. who are 
accuſed, are peculiar to capital Crimes. 
In order to diſtinguiſh theſe two ſorts 
of Rules, and to rank them each in its 


proper place, we ſhall explain thoſe of 


the firſt ſort in the Titles proper to 


each Crime, and to each Offence, ac- 
cording to their different Natures which 
diverſify the ſaid Rules; and as for the 


Rules of the ſecond ſort, we ſhall re- 


duce them under fix Titles, which ſhall 


be the laſt of this Book: The firſt, 
where we ſhall explain the Cauſes of 


Crimes, in the Diſpoſition and Inten- 
tion of the Criminals and their Accom- 
plices. The ſecond, of the different 
Circumſtances of Crimes, and the Re- 
gard which ought to be had to them. 
The third, of Accuſations, and the 
Engagements of the Accuſers. The 
fourth, of the ſeveral ſorts of Proofs of 
Crimes and Offences. The Fifth, of the 
Puniſhments of Crimes and Offences. 
The ſixth and laſt, of the Ways by which 
the Perſons accuſed are either cleared 
or acquitted from the Puniſhments due 


to the Crimes. 
e th EW) HRS CER ach c 
eee 
Of Crimes and Offences. 


FE have run through in general 
I Wi all the different Natures of 
the ſeveral Affairs and Inter- 
courſes which paſs between Men, the 
Manners by which they communicate 
to each other the Property and Uſe of 
one anothers Goods and Labours, and 
the Ways by which the Goods paſs from 


one Generation to another. We have 


likewiſe ſeen that Providence hath thus 


multiplied the ſaid Communications and 


Intercourſes, in order to keep Men in 
the Exerciſe of the Law of Love. And 
ſeeing all theſe Matters have a relation 
to this Fundamental Law, all the par- 
ticular Laws which are the Rules of 
theſe Matters, are only Conſequences 
of that primary Law, which is the 
Foundation and Principle of all the 


others; and that they all tend to unite 
Men 


Of Crimes and Offences, Tit. 1. 


Men together, and to keep them in 
Peace one with another, without which 
they cannot obſerve the Law which 
commands them to love one another. 

It is this Peace which is the natural 
Work of Juſtice, and the End of all 
Lays; but becauſe the greater part of 
Mankind neither know, nor ſeek after, 
nor love any other Peace beſides the 
ns Uſe of all the Objects of their 

elf- Love, and that the Deſire of this 
falſe Peace engages often many Perſons 
in the purſuit of the ſame Objects, they 
are ſo far from being united, that they 
fall out with one another, and come not 
only to Conteſts and Diſputes, which 
oblige them to have them regulated by 
the Ways of Juſtice ; but they proceed 
to Acts of Violence in order to make 
themſelves Maſters of what their Inte- 
reſts and Paſſions deſire, And it like- 
wiſe often happens that without Divi- 
ſion, and without Diſputes, the Paſſions 
of People carry them to Exceſſes of 
another nature, the Conſequences of 
which, or the bare ſight of them, gives 
diſturbance to the Publick. Thus Men 
are carried differently to the Commiſ- 
ſion of all the ſeveral kinds of Enter- 
prizes, Violences, and other Exceſſes, 
which are called Crimes or Offences. 

Theſe are the Crimes and Offences 
that trouble the Peace and Quiet of 
Societies in ſo many different manners, 
which ſhall be the Subject of this third 
Book, and which we are now to con- 
ſider, that we may digeſt them into 
their proper Order. 

By a Crime or Offence is meant an 
Injuſtice which deſerves Puniſhment ; 
not that there is any Injuſtice that does 
not deſerve a Puniſhment proportiona- 
ble to the Diſobedience to the Law 
which it tranſgreſſes, ſince every Act 
of Injuſtice implies the Violation of 
ſome Law, and that the Effect of the 
Law 1s not only to command and to 
prohibit, but likewiſe to puniſh thoſe 
whodo not what the Law commands, or 
thoſe who do that which it forbids: 
but ſecing there are two ſorts of Laws, 
thoſe of Religion, and thoſe of Policy, 
the Characters and Differences of which 
ſhall be hereafter explained, Injuſtices 
are differently conſider'd and puniſhed 
by theſe two kinds of Laws; and it 
often happens that Injuſtices, which in 
Religion are great Crimes, ſuch as A- 
varice, Hatred, Envy, and others of 
the like nature, which tranſgreſs the 
Law of Love in a higher degree, are 

Vor. II, 


conſider'd in the Order of the Civil 
Policy only as Injuſtices of a kind 
which it takes no manner of notice of, 
in caſe the Crimes of that nature do 
not in outward Acts proceed to ſuch an 
Exceſs as to diſturb the Order of the 
Society: So that many Injuſtices, which 
are great Crimes in Religion, go unpu- 
niſhed by the Civil Government; which 
he the Name of Crime only to ſuch 
njuſtices as deſerve a Puniſhment ac- 
cording to the Preſcription and Rules 
of the Civil Policy. We ſhall explain 
in its proper place the Cauſes of this 
Difference between the Conduct of Re- 
ligion and that of the Civil Policy: 


but it ſufficeth here to take notice of 


one of the Foundations of this Diffe- 
rence, which conſiſts in this, that Re- 
ligion does not content itſelf with the 
falſe out ward Peace which is maintain'd 
by Self-Love, but it aims at the eſta- 
bliſhing a true and ſolid Peace, which 


is the Fruit of an univerſal Juſtice, and 


an Obſervance of the whole Law ; and 
that Religion likewiſe prodyges in thoſe 
who love and obſerve this . this 
two-fold Effect, of forming in the in- 
ward part of the Mind and Heart a 


ſincere Peace, and of keeping them in an 


outward Peace with all others, and even 
with thoſe who love not Peace, or who 
are Haters of it. And thus Religion 
condemns and puniſhes differently, and 
by Puniſhments ſuited to its own Spi- 
rit and Conduct, all the Injuſtices which 
violate this double Peace. But ſceing the 
Spirit of the Divine Law and of Re- 
ligion tends principally to reclaim thoſe 
whom it puniſhes, and to bring them 
back to the Peace which it recommends 
to them; this Law of Peace makes uſe 
only of ſuch Puniſhments in this Lite, 
as ſerve to reclaim thoſe whom it pu- 
niſhes, and abſtains from all thoſe Pu- 
niſhments which are not proper for ſuch 


a purpoſe. But becauſe this Spirit of 


Religion doth not reign in the Multi- 


tude, and doth not produce in all Per- 


ſons the inward Peace, God has provi- 
ded by another Method of his Provi- 
dence, that the Civil Policy ſhould cor- 
re& or reſtrain thoſe whom the Spirit 
of Religion doth not mend, and who 
proceed to that Extravagance as to 


commit Violences and other Exceſſes, 


which diſturb the external Order of 
the Society: and it is for this reaſon 
that the Civil Policy retaining the uni- 
verſal Spirit of the Divine Law for the 


common Good of the Society, and in 
Nnnn order 
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order to contain Men at leaſt in out- 
ward Peace as much as is poſſible, makes 
three different Uſes, according to the 
Spirit of the Divine Law, of the Penal- 
ties and Puniſhments which it eſtabliſhes 
againſt all Crimes. 

The firſt, which 1s proper to all the 
Puniſhments, excepting that of Death, 
is to reform thoſe who are puniſhed. 

The ſecond, which is peculiar to 
Capital Puniſhments, is to put the Cri- 
minals out of a condition of cauſing 
new Troubles in the Society, 

'The third, which 1s common to all 
ſorts of Puniſhments, is the Uſe of Ex- 
ample, for reſtraining by the Sight and 
Fear of Puniſhments thoſe who abſtain 
from Crimes only out of fear ; and it is 
this Example that diminiſhes the num- 
ber of Crimes, which we ſhould ſee 


multiply to a ſtrange degree if they 


were let go unpuniſhed. 

Theſe are the Violences, the At- 
tempts, and other Excefles, that trou- 
ble the outgyard Peace and Order of 
the Society, which the Civil Policy re- 
ſtrains by Puniſhments and other Pe- 
nalties. 

We may conſider in the external Or- 
der of the Society three ſorts of Goods, 
the Uſe whereof is neceſſary in it, and 
upon which no Man can make any At- 
tempt without being guilty of ſome 
Crime, or Offence. The firſt ſort, is 
Life, and the Liberty of one's Perſon. 
The ſecond, is the free Uſe of the Tem- 
poral Goods, which God gives unto 
Mer, whereby they may be enabled to 
ſubſiſt in the free Uſe of their Lives and 
Perſons. And the third, is that Good 
which 1s called Honour, and which 
Men value above all other Goods. 

There 1s no body but what compre- 
hends ſufficiently what the Nature of the 
two firſt kinds of Goods is, and every 
one hath the ſame Idea of them; but as 
tor Honour, it is ſuch a Good, that al- 
tho it be a real one, yet it is not of 


ſuch a nature, as that it is very eaſy to 


conceive a juſt Idea thereof: and ſee- 
ing the neceſſity of underſtanding aright 
what are the Crimes which offend a- 
gainſt Honour, makes it likewiſe neceſ- 
ſary to know what this Honour is which 
the ſaid Crimes may offend ; we can- 
not forbear enquiring in what manner 
this Honour, which makes this third 
kind of Goods, is conſidered in the 
Order of the Laws, which take it ſo far 
under their protection, as to inflict Pu- 
niſhments, and ſometimes Death it ſelf, 


for the Chaſtiſement- of thoſe who have 
either rayiſhed, or attempted to raviſh 
it. | 

This word Honour in our Language 
hath divers ſignificat ions; for it ſigni- 


ies the Reſpect or Conſideration which 


one has for Virtue, for Merit, for Dig- 
nity: and it is in this ſenſe that we are 
{aid to honour one. | 

It ſignifies likewiſe Virtue it ſelf, 
the Merit, and the Dignity which pro- 
cure this external Honour; and it is 
in this ſenſe that we ſay, that thoſe 
USE do honour to a Man. 

t ſignifies alſo in a more extenſive 
and more common Senſe, that advan- 
tage which thoſe who live in ſuch a 
manner, even thoſe of the meaneſt Con- 
dition, as not to draw upon themſelves 
any Cenſyre or Imputation from the 
Publick, have over thoſe Perſons whoſe 
Lite is ſubject to ſome Reproach, which 
diſcredits them in the eye of the World; 
and it is ſaid of thoſe Perſons who are 
of an unblemiſhed Character, that they 
live like Men of Honour. 

It ſignifies that honourable State, in 
which young Women are who have pre- 
ſerved their Integrity, and Wives who 
have not violated their Marriage Vows, 
and Widows who live chaſte. And 
laſtly it ſignifies Reputation, that is, 
the Eſteem which all theſe different 
kinds of Honour procure to Perſons in 
publick; and it is in this ſenſe that we 
ſay of thoſe who injure any one's Re- 
putat ion, that they take away their Ho- 
nour. 

We may perceive by all theſe dif- 
ferent ſignifications of the word Ho- 
nour, that there is in every one of them 
that Character which is proper to ex- 

reſs the manner in which the Publick 
conſiders the Condition in which every 
Man is by his Virtue, by his Merit, 
by his Dignity, and by his other qua- 
lities, according as the ſaid condition 
and the ſaid qualities procure him Re- 
ſpect, or exempt him from juſt Re- 

roach: ſo that Honour, according to 
all the different ſignifications that have 
been juſt now taken notice of, is a real 
Good which conſiſts chiefly in thoſe 

ualities, which procure Eſteem, or 
which exempt from Reproach ; and that 
Eſteem alſo, in which Reputation con- 
ſiſts, is a real Good : for altho it 1s 
not right to covet and deſire that E- 
ſteem, yet it isa good thing to deſerve 
it, not only becauſe it 1s a natural Con- 


ſequence of Merit and Virtue, and of 
| other 
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other good Qualities, but likewiſe be- 


cauſe it is of importance in a Society 
that each Member thereof be conſidered 
in it according as he is uſeful or hurt- 
ful, valuable or deſpicable by his 
Qualities. And it is not only of impor- 
tance to the Society, that the Perſons 
who compoſe it ſhould have the Quali- 
ties which may render them uſeful, and 
may procure them an Honour propor- 
tionable to the uſefulneſs and advan- 
* of their Qualities; but it is alſo 
of very great importance, that the Pub- 
lick ſhould acknowledge and conſider 
thoſe Qualities in the Perſons who have 
them, and ſhould take care that the Diſ- 
grace and Contempt that People fall 
into by Slander and Defamation, do 
not render thoſe Perſons either uſeleſs 
or contemptible, whoſe known quali- 
ties may be of ſervice to the Publick. 
And in fine, it is a natural uſe of Ho- 
nour in the Order of Society, that it 
ſupports mutual Love, which nothing 
begetsſo much as Eſteem : for altho we 
ought to love thoſe in whom we eſteem 
nothing but their Human Nature, and 
the hopes of making them good, yet 
the Love whichis reduced to ſuch Mo- 
tives, is but of little uſe in the exter- 
nal Order of Society; and that Love 
which is maintained by the Ties of 
Honour and Eſteem, is of a more uni- 
verſal Uſe, both in Religion, and in the 
Civil Government. 

It is for theſe very eflential Reaſons, 
that Honour is a real and a very great 
Good, both for thoſe who have it, and 
for the Publick, both in Religion and in 
the State: And this Good both in the 
one and the other is of ſo great a Va- 
lue, that in Religion the wiſeſt and the 
moſt humble are obliged to prefer Ho- 
nour to all other Temporal Goods, and 
to defend themſelves againſt the Calum- 
nies which caſt a ſlur upon it; and in 
the Civil Policy the Laws conſider Ho- 
nour in ſuch a manner, that they do not 
ſuffer Perſons in any Caſe either to 
wound the Honour of thoſe who have 
the advantage of it, or to reproach 
the want of it in thoſe who have it not; 
and no body can with impunity diſho- 
nour any Perſon whatſoever, whether 
it be by Calumny, or by reproaching 
one with a defect which he really has; 
and it is lawful for none to take away 
any Perſon's Honour, except the Magi- 
ſtrate alcne, who may diſgrace or diſ- 
honour in à Judicial way of proceeding 
thoſe who deſerve ſuch a Puniſhment. 

Vor. II. 


It is therefore in this Point that the 
Importance and Conſequence of Ho- 
nour do conſiſt, that ſeeing all Men 
are obliged to make themſelves uſeful 
one to another, and to render themſelves 
amiable by the good Qualities which 
make them both uſeful and amiable, 
one ought to prefer to all other Good 
whatſoever that ſtate of Honour, in 
which one has the Qualities which ren- 
der Perſons uſeful and amiable, and the 
Reputation which puts che ſaid Quali- 
ties in uſe : which ſhews that ſolid Ho- 
nour ought not to be underſtood, to con- 
ſiſt, either in vain Qualities, which with 
out Virtue and without Uſe make but 
an empty Merit, or in the vain Repu- 
tation which all thoſe vain Qualities 
may procure. 

It was neceſſary to make here all theſe 
Remarks, that the Reader may be the 
better able to diſcern in the ſequel of 
this Book the different Characters of 
the Crimes, which offend againſt the 
difterent Kinds of Honour; and we 
may now proceed to conſider the ſeve- 
ral Crimes which encroach upon theſe 
three ſeveral Kinds of Goods, Life, Ho- 
nour, and Eſtate. 

The Crimes and Offences, which at- 
tack the Life and Perſon of Man, are 
Aſſaſſinations, Duelling, Homicide, 
Poiſoning, Acts of Violence committed 
upon the Perſon, Blows, and all Exceſ- 


ſes which wound, disfigure, lame, or 


hinder otherwiſe the uſe of the Mem- 
bers, or which prejudice the Health b. 
The Crimes and Offences which af- 
fe& Peoples Eſtates, are the ſeveral En- 
terprizes, Acts of Force and Violence, 
Frauds, and other ways, by which one 
encroaches upon the Goods of another, 
eicher by Force, or otherwiſe, or by 
other ways; ſuch as Robbery, Theft, 
the receiving of ſtolen Goods, Uſury, 
Forgery, Stellionate or Cozenage in 
bargaining, fraudulent Bankrupcies, the 
driving away of Cattle,the cutting down 
of Timber, ſetting Houſes on fire, re- 


moving of Land-marks, and all the 


Crimes and Offences which occaſion 
any Loſs or Damage. 

The Crimes and Offences which re- 
late to Honour, are all the attempts to 
blemiſh or. wound the Honour of any 
Perſon ; which happens two ways, ei- 
ther by an injurious treatment of the 
Perſon, or by aflaulting the Reputation : 
for one may abuſe another and offend 

A good Name is rather to be choſen than 
great Riches, Prov. 22. 1, | 

Nnnn 2 | him 


without leſſening his Reputation; 


one may caſt a blemiſh on anothber's 


Honour by words, by writing, and by 
other attempts againſt his Reputation; 


or one may attack by one and the ſame 
way, both the Reputation and Perſon 


of another, either by an Action, or by 
an Injury, which may have the double 
Character of oftending and diſcrediting. 
Beſides theſe three ſorts of Crimes 
againſt theſe three Kinds of Goods, 
there are ſome which affect differently, 
either one or two of the three Kinds of 
Goods, or all the three together, and 
which are ſo much the more grievous, 
altho they often go the rather unpu- 
niſhed, becauſe they ariſe from the Ad- 
miniſtration of Juſtice, and becauſe they 
are peculiar to the three ſorts of Per- 
ſons who exerciſe the ſaid Miniſtry. 
Thoſe three ſorts of Perſons are, the 
Judges, the Parties, and thoſe who de- 
tend in Judgment the. Intereſts of the 
Parties: 

The Crimes peculiar to Judges, are 
Extortion, the taking of Bribes, and 
other Miſdemeanours. 

The Crimes peculiar to the Parties, 
are Calumny, and all unfair Practices 
to male out a Right; ſuch as Forgery, 
and others of the like nature. And 
the Crimes peculiar to thoſe who de- 
fend the Parties in ſudgment, are Preva- 
rication, and advancing for Truths 
what they know to be falſe. And all 
theſe Crimes attach indifferently, either 
the Life, or the Perſon, or the Honour, 
or the Eſtate, or two of them, or all 
three together; as if the Calumny of 
the Party, or the Prevarication of the 
Advocate, or the Corruption of the 
judge relate to an Accuſation of a 
Crime, which endangers the Perſon, the 
Honour, and the Eſtate. 

All theſe different Kinds of Crimes 
comprehend under them all Crimes of 
what nature ſoever they may be; and 
there is not any one which may not be 
reduced to ſome one or other of theſe 
ſix Kinds, altho there be ſome Crimes 
which belong to ſeveral of the Kinds 
together; as for example, the Theft of 
a thing dedicated to a ſacred Uſe, 
which is a Crime compoſed of the dou- 
ble Character of the firſt and ſixth 
Kind; the counteffeiting of the Pub- 
lick Coin, which has the double Cha- 
racer of the ſecond and ſixth Kind, 
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him in his Honour by Actions, or by 


opprobrious and injurious Language, 
and not to come under any one of theſe 


and others of the like nature. And al- 
tho there be ſome Crimes which ſeem 


Kinds, as for example, the change of 
Name; it is nevertheleſs true that this 
Crime is never committed by any pri- 
vate Perſon, but out of ſome View 
which gives it the Character of one of 
theſe fix Kinds. Thus when he who 
changes his Name diſguiſes himſelf with 
a deſign to corrupt the Wife of one 
who 1s abſent, and to give himſelf out 
for the Husband; the Crime of chang- 
ing the Name takes the CharaQter of 
the Crime of Adultery : and if this 
Change is made with an intention to 
ſteal, ro kill, or to commit other Crimes, 
it takes its Character from the Crime 
with which it is connected as a Circum- 
ſtance ; and the changing of one's Name 
has always in general the Character of 
deceiving ſome body, if it is not done 
with the Circumſtances which may 
render it lawful c. 

Seeing there is not any one of all 
theſe Crimes and Offences of all the 
ſeveral Kinds; but what deſerves ſome 
Puniſhment in the Order of the Civil 
Policy, and that all Crimes are not 
equal, as the Stoicks falſty imagined, 
not even the Crimes of the ſame Kind ; 
it is of moment to enquire a little what 
it is that makes this difterence, and ren- 
ders Crimes more or leſs heinous, and 
more or leſs puniſhable in the Civil Po- 
licy. | 

There are three Cauſes of the dit- 
ferences between Crimes, or Offences : 
The Character of each Crime, and of 
each Offence ; the Motive which indu- 
ced the Perion to commit it; and the 
condition of the things which accom- 
pany. the Crime or Offence, which is 
called the Circumſtances- 

The Character of each Crime, is 
what is called the quality of the Crime; 
and it is firſt of all by the quality of 
the Crime, that we diſtinguiſh between 
the enormity and heinouſneſs of a Mur- 
der, and the ſmallneſs in comparifon of 
a blow with the hand in a ſcuffle. 
Thus in the other Crimes and Offences, 


the motive of the Perſon who commits 


the Crime, is the Principle which moy- 
ed him to do it, and made him act. 
And there are three ways in which one 
is moved, or engaged to commit a 
Crime, or an Offence, either out of a 


c l. 13. . de fal. Paulus 5. Senten. 25. 20. Cod. 


de mutat. nom. 
preme- 


- Of Crimes and 


premeditated deſign, in the heat of 

aſſion, or thro * And it 
is eaſy to imagine that in the ſame Kind 
of Crime, a tranſport of Paſſion is much 
more grievous than Imprudence, and a 
premeditated Defign much more heinous 
than a tranſport of Paſſion. 

There are ſome Crimes which can- 
not be committed but out of a preme- 
ditated Deſign, ſuch as Aſſaſſinations, 
Duelling, Poiſoning, a Rape, Robbery, 
Theft, and many others; and there are 
ſome which may be committed, either 
out of a premeditated Deſign, or in 
the heat 1 Paſſion, or through Impru- 
dence, ſuch as Homicide; for one may 
kill another with a premeditated Deſign 
to kill; one may kiil in the heat of Paſ- 
ſion, or through Imprudence, without 
any premeditated Deſign, and only out 
of a Deſign ariſing in the heiglit of ones 
Paſſion; and one may kill through Im- 
prudence, as for example, if one ſhould 
kill his Friend thinking to kill a Beaſt 
behind a Buſh. And it is this difference 
of the Principles and Morives which 
engage Perſons in the commiſſion of a 
Crime, or an Offence, which is the ſe- 
cond Cauſe that diſtinguiſhes between 
Crimes and Offences, and which ren- 
ders them more or leſs heinous, accord- 
ing to what paſſes in the Mind and in 
the Heart of the Perſon who commits 
the Crime. 

The Circumſtances, which are the 
diſpoſition and condition of the things 
which attend the Action, and which 
may have any relation to it, make a 
third Cauſe of the diſt inction of Crimes 
or Offences, and produce theſe two Ef- 
fects; one, to make ſome Actions ei- 
ther criminal or innocent by the bare 
difference of the Circumſtances; and 
the other, to make thoſe which are in 
reality Crimes, more or leſs heinous and 
puniſhable. Thus for example, Homi- 
cide is an Action which under the Cir- 
cumſtances of a lawful War is innocent, 
and which is a Crime in the caſe of a 
Riot or Sedition. Thus it 1s a ſmaller 
Crime to ſteal a common thing out of 
the Houſe of a private Perſon, than 
to ſteal a thing dedicated to a ſacred 
Uſe out of the Church. 

We do not enlarge here on the ſeve- 
ral Kinds of Circumſtances, which are 
to be conſidered in judging of Crimes, 
ſuch as thoſe relating to the Perſons, 
the Place, the Time, and others; re- 
ſerving this matter to be treated of 
when we come to the detail thereof : 
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but it was neceflary to make theſe ge- 
neral Remarks, in order to give the firſt 
Ideas of this matter, and to ſettle irs 
Order ; and weſhall only add two Re- 
flections in relation to the Circumſt an- 
ces. The firſt, that according to the 
common acceptation of this Word, 
there are two ſorts of Circumſtances ; 
thoſe which happen in the Perſon who 
does the Action, of which it is neceſ- 
ſary to judge, in order to know whether 
it be criminal or not, or if it be more 
or leſs heinous ; and thoſe Cireumſtan- 
ces which occur outwardly. Thus we 
conſider in the Perſon his Quality with 
reſpect to his Actions; and if it is, 
for example, a Perſon who has been al- 
ready reprimanded for the ſame Crime, 
that Circumſtance renders the ſecond 
Crime more heinous and more worthy of 
Puniſhment than the firſt. Thus we 
conſider independently of the Perſon, 
the Time, the Place, and the other 
outward Circumſtances, where the 
Crime has been committed; and theſe 
two ſorts of Circumſtances, either in 
the Perſon, or without the Perſon, have 
this in common, that they diſcover the 
diſpoſition in which the Criminal was, 
by the Views and Deligns which he 
may have had, and the Circumſtances 
in which he was. 

The ſecond RefleQion, is that among 
the divers Views which we ought to 
have in the matter of Crimes, one of 
the chief is that of the Events, which 
the Laws place in the number of the 
Circumſtances d which aggravate or leſ- 
fen the Crime and the Puniſhment : for 
it is of importance to obſerve, as the 
foundation of ſome Principles, that al- 
tho the Event of an Action be a Circum- 
ſtance before God who judges the 
Heart, and that Ins Juſtice conſiders 
only. the Views of the Motives, which 
are the Principles of our Actions, and 
which give them the Character on 
which God judges them without mixing 
in his Judgments the Views of the E- 
vents, which he orders and dire&s with- 
ont any regard to our Views and to our 
Deſigns; yet it is nevertheleſs true 
that in the Civil Policy the Events are 
conſidered ; and it 1s likewiſe juſt that 
they ſhould be conſidered, and that of 


two Actions which are of the ſame 


Character, both by the quality of the 
Action, and by the motives of the Cri- 
minal, that which is followed by an 
Event which gives greater diſturbance 


d V. l. 16, ff. de penis. 
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to the external Order of the Society, 
ought to be otherwiſe conſidered by the 
Civil Policy than that which gives a leſs 
diſturbance, Thus for example, if we 
compare in two Quarrels two paſſio- 
nate Men who intend to kill, and make 
a Paſs at their Adverſary with that in- 
tent; and if we ſuppoſe that one wounds 
only, and that the other kills, the E- 
vent of Homicide in one of theſe two 
—_— and the Event of a bare 

ound in the other, make in the Civil 
Policy ſuch a difference between theſe 
two Crimes, that he who has _ 
wounded will be but ſlightly puniſhed, 
and he who has killed will be proſecu- 
ted for Murder, and cannot . the 
Puniſhment of Death, unleſs the Cir- 
cumſtances of the Action may intitle 
him to the Prince's Mercy. And there 
isno reaſon to think that there is any 
thing unjuſt in this Conduct, which 
treats in ſo different a manner theſe 
two Criminals, whom nothing diſtin- 
guiſhes but the Event; for altho in the 
Heart and before God theſe two Ac- 
tions are equal, yet there are two eflen- 
tial Reaſons in the external Order of 
the Civil Policy for making a difterence 
between them. 

The firſt is, that as the Spirit of the 
Civil Policy tends to regulate the exter- 
nal Order of the Society, ſo it applies 
it ſelf to the finding out and puniſhing 
of Crimes, in proportion to the diſtur- 
bance which they give to the ſaid Or- 
der: and therefore it is but reaſonable 
that it ſhould conſider in another man- 
ner, and puniſh more ſeverely the Ac- 
tions which produce a much greater 
diſturbance in the Society than thoſe 
which are attended with leſſer Conſe- 

nences ; leaving it to the rigour of the 
Diriue Juſtice to diſcern, and to pu- 
niſh more ſeverely the Actions which 
occaſion the leaſt diſorder in the Socie- 
ty, altho they be as much or more 


criminal in the Heart as the others. 


The other Reaſon is, that it is ſome- 
times difficult, and even impoſſible to 
diſcern what has been the Motive and 
the Principle, which has induced him 
to a& who is fallen into ſome Crime, 
or ſome Offence; and if there is either 
more Imprudence, or Paſſion, or a real 
and true Deſign, when the Action and 
the Event, and the other Circumſtances 
leave room to doubt of the diſpoſition 
and intention of the Perſon who has 
offended, it would be unjuſt to ſuppoſe 
that his deſign was more.criminal than 


it appears to have been by the Event 
and by the Circumſtances ; and accord- 
ing as there is room for doubting, it is 
a y if poſſible, that he has of- 
ended out of Imprudence rather than 
out of Paſſion, and rather out of Paſ- 
ſion than out of a premeditated Deſign. 

But when the Crime is ſuch that it 
cannot be committed either out of the 
heat of Paſſion, or through Imprudence, 
and when it 1s the effect of a premedita- 
ted Deſign, ſuch as Robbery, Theft, 
Aſſaſſination, and other the like Crimes ; 
if the deſign which is conceived in the 
Mind, and formed in the Heart, hath 
produced ſome Motion that hath ap- 
peared outwardly, this Motion is con- 
ſidered in the Civil Policy as a Trouble 
which diſturbs the Order of the Soci- 
ety 3 and although the Event has not 
enſued according to the Intention, that 
the Murderer has not killed, that the 
Robber has not carried any thing away, 
yet the Law takes for the Event the 
bare attempts of Crimes of this na- 
ture, becauſe thoſe Attempts trouble the 
external Order of the Society, and 
ſhew that the Perſons who made them, 
are of ſuch a Character as to endanger 
the Life and Eſtate of all Men; and 
the ſaid Attempts are puniſhed in pro- 
portion to their Malignity, and their 
Conſequences. 

By this time the Reader may per- 
ceive that all theſe matters of which we 
have juſt now ſpoken, ought to enter 
into this Treatiſe of Crimes and Of- 
fences, and that it ought to contain 
the ſeveral Kinds of Crimes and Offen- 
ces, the three different manners in which 
they are committed, and the Circum- 
ſtances; and it remains that we ſhould 
conſider in general the other matters 
which this third Book ought likewiſe to 
contain. 

Afrer this firſt View of the Cauſes 
and Circumſtances of Crimes and Of- 
fences, we muſt in the next place pro- 
ceed to the matters which are the *, al 
ſequences thereof, which are all thoſe 
which relate to the Puniſhment of 
Crimes; the Accuſation, the Arreſt, 
the Cuſtody of the Perſons who are 
accuſed, the Proofs, the Torture, the 
Sentence of Condemnation, the Wri- 
tings exhibited, the Defence and Ac- 
quittal of Perſons accuſed, Pardons and 
Abolitions, or Acts of Indemnity. And 
it is firſt of all neceſſary to give the ge- 
neral Ideas of all theſe matters, in order 
to explain them in ſuch a manner as 

that 
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that they may be underſtood, both ac- 
cording to our Uſage, and according 
to the Uſage of the Roman Law, and 
that they may ſerve as a Foundation to 
the Principles which are peculiar to 
them, and alſo in order to ſettle the 
Rank of every one of them in this Trea- 
tiſe. 

Seeing Crimes and Offences ought 
to be puniſhed, it is neceſſary that there 
ſhould be not only Judges to decree the 
Paniſhment of them, bur alſo Perſons to 
carry on the Proſecutions againſt the 
Criminals; becauſe thoſe who are to 
Judge, cannot exerciſe the double Func- 
tion of Judges and Parties, no more 
than they can be Jndges in their own 
Cauſes ; and let them be Perſons of e- 
verſo great Integrity, yet they cannot 
be both Proſecutors and Judges, accord- 
ing to the Rules and Reaſons, which 
ſhall be ſet down in the matter of Ac- 
cuſers. 

This Proſecution of Crimes may have 
two Views, one for the Puniſhment of 
the Crime, and for the publick Example, 
and the other for the Reparation of the 
Damage which the particular Perſon 
who has been injured has ſuſtained : 
and as we have already . obſerved that 
according to the Conſtitution of our 
Government, the particular Perſons 
who have been injured can demand only 
the Reparation of their Damage, and 
that Vengeance and the publick Exam- 
ple are the Care of the Publick Officer; 
ve have therefore, according to our U- 
ſage, two ſorts of Perſons who concur 
with theſe two Views in the Proſecu- 
tion of Criminals ; the Party intereſted 
who complains, and demands Repara- 
tion of his Damage, and the Officer 
who for the good of the Publick ſues 
for the Puniſhment of the Criminal : 
and they concur differently in this Pro- 
ſecution. 

The particular Perſons who are inte- 
reſted in the Crimes or Offences may 

roſecute, or not proſecute, as they 
pleaſe; but when they proſecute, the 
Publick Officer ought to be joined with 
them in the Proſecution, and he cannot 
refuſe to exerciſe his Miniſtry in con- 
junction with the injured Party who 
complains, becauſe every Crime and 
every Offence deſerves a Puniſhment: 
and ſince the injured Party cannot de- 
mand a publick Puniſhment of the 
Crime, it is neceſſary that the publick 
Officer ſhould on his part proſecute the 
Criminal in order to Puniſhment, while 


the injured Party ſues for Reparation 
of his Damage; and it is for this Rea- 
ſon that he is called the Civil Party, 
becauſe altho he proſecutes a Criminal, 
yet he ſues only for Satisfaction to be 
made to him of the Damage he has ſuſ- 
tained, or the Reparation of his Los, 
which 1s called Civil Intereſt, and he 
can never demand the Puniſhment of 
the Criminal. If the injured Party de- 
clines to make his Complaint, the pub- 
lick Officer is obliged, or not obliged, 
to proſecute on his part according to the 
quality of the Crime; for if it is hei- 
nous, and deſerves that the Criminal 
ſhould be made an Example of, the 
publick Officer ought to carry on the 
Proſecution, altho the - injured Party 
makes no Complaint; and there are 
Rules by which he may be able to di- 
ſtinguiſn between the Caſes where he 
may be ſilent, and thoſe where his Du- 
ty obliges him to proſecute, altho the 
injured Party makes no Complaint, 
There are therefore in France two 
ways, by which the publick Officer 
ought to proſecute the Puniſhment of 
a Criminal ; one, when he is joined with 
the Perſon who has been injured, and 
the other, when he ſues alone, and 
without the Concurrence of the injured 
Party : and there are alſo two ways by 
which private Perſons may accuſe a 
Criminal; one, when they accuſe pub- 
lickly, making themſelves Parties, and 
proſecuting the Criminal; and the o- 
ther, when they are only Informers 
without making themſelves Partics. And 
this Information may be giten by two 
ſorts of Perſons; for it may be given 


by the Party intereſted, when he either 


cannot or will not carry on the Proſe- 
cution, and only gives in a bare Infor- 
mation: and this is received alſo in 
great Crimes from thoſe who without 
any perſonal Intereſt accuſe Criminals, 
and by this Accuſation they engage 
themſelves to furniſh the Proofs of the 
Crime: and altho many Informers are ex- 
cited more by Paſſion than a Zeal for Juſ- 
tice and the Publick Good, and that a 
Court of Juſtice ought not to give ear to 
thoſe who are acted only by Paſſion; yet 
two Conſiderations of importance oblige 
Magiſtrates to liſten to Informers; 
one, becauſe there may be ſome Infor- 
mers who act out of a juſt and lawful 
Motive, and the other, becauſe the Or- 
der of the Government requires for the 
publick Good that Governours ſhould 


imitate the Divine Providence which 
knows 
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knows how to draw Good out of Evil, 
and that they ſhould make uſe for the 
Conviction and Puniſhment of Crimi- 
nals, of the Lights and Diſcoveries 
that are to be had from thoſe Perſons 
who contribute towards it only out of a 
bad Intention. 

The Accuſation being formed, the 
next ſtep to be taken is to find out the 
Proofs of the Crime ; and when there 
appears to be Proof enough for bringing 
the Criminal to his Trial, that he may 
either clear himſelf or undergo rhe Pu- 
niſhment of the Crime, he is required 
to give an appearance ; and it the 
Crime be ſuch as that it may be pru- 
dent to arreſt his Perſon, at the time 
that an Order iſſues for his Appear- 
ance, he is immediately ordered to be 
taken into Cuſtody and impriſoned : 
and in both theſe Caſes, either of Im- 
priſonment, or of his giving an Ap- 
pearance without any Confinement of 
his Perſon, he is examined touching the 
Accuſation that is brought againſt him, 
with a View to diſcover and find out 
the Truth, that he may be either ac- 
quitted, or convicted. 

If the Criminal confeſſes the Crime, 
and the Crime be capital, yet never- 
theleſs the Court proceeds to hear the 
Proots ; for it would not be juſt to con- 
demn an innocent Perſon on a falſe 
Conteſſion: If the Party accuſed denies 
the Crime, they go on with the Proof of 
it; and in order to finiſh the Proofs, the 
Witneſles are again called, and they ſhew 
them what they have already declared 
touching the Fact, to give them an op- 
portunity either to perſiſt in the Truth, 
if they have told the whole Truth, with- 
out making any alteration, or to explain 
and amend ſuch part of their Depoſi- 
tions as they may think neceſſary to be 
altered : after which the Criminal and 
the Witneſs are brought face to face, 
and the Criminal is made acquainted 
with what the Witneſs has declared, 
and with the other Proofs; and when 
the Proofs are ſuch as to make it neceſ- 
ſary ro uſe the Torture, according to 
the Rules which ſhall be explained in 
their proper Place, the Criminal is put 
to the Torture; and afterwards they 
proceed to give Judgment, and to con- 
demn him to the Puniſhment which his 
Crime may deſerve, 

Puniſhments are the ſeveral Evils 
which Criminals are made to ſuffer, 
and which Juſtice uſes, according to 
the three Views, which we have al- 


ready taken notice of, either to amend 
the Offender, or to prevent his falling 
into the ſame Crime again, and always 


to make an Example; for Puniſhments 


are the only means whereby it is poſſi- 
ble to reſtrain the Licentiouſneſs of 
Malefactors. And altho this Reme- 
dy is imperfect, and that the force of 
Paſſion ſurmounts in many the fear of 


Puniſhment, yet it is the only way that 


can be practiſed, for reſtraining the 
greateſt part of Mankind: for ſince no 
one is moved to the commiſſion of a 
Crime except it be by ſome unlawful 
deſire of an Object which excites his 


Paſſion, there is no ſtopping the Vio- 


lence of the Paſſion but by ſubſtituting 
in the place of the Object which the 
Perſon ſets his Heart upon, a contrary 
Event, which may be fo diſagreeable as 
to allay the vehemence of the Paſſion: 
and it is in order to give to Malefac- 
tors a View of this Event, that exem- 
pany Puniſhments are made, by which 
uch a Change is wrought in thoſe who 
take warning from the Example, that 
the Motion of Self-Love = of the 
Paſſion which ſtirs them up to the com- 
miſſion of the Crime, is changed into a 
contrary Motion of the ſame Self-Love, 
which without extinguiſhing the Paſſion, 
avoids either the Crime, or at leaſt the 
Puniſhment. And it may likewiſe hap- 
pen that the uſe of Examples may con- 
tribute to keep ſome Perſons within the 
bounds of a true Moderation, and work 
in them a ſincere Averſion, as well to 
the Crime it ſelf as to the Puniſhment. 

It is for this uſe of Puniſhments, ac- 
cording to theſe three Views, of amend- 
ing the Criminals, or of putting them 
out of a condition of committing new 
Crimes, and of making an Example, 
that the Laws have eſtabliſhed that 
great multitude of ſeveral different Pu- 
niſhments, not only according to the 
different Crimes, but differently eſta- 
bliſhed in divers Places and at divers 
Times for the ſame Crimes. 

Seeing all theſe different Puniſhments 
ought to have this Character, of making 
thoſe who are puniſhed to feel an Evil 
which the Crime draws upon them, and 
of ſtriking a Terrour into others, all 
Puniſhments may be reduced to the three 
Kinds of Evils already remarked, which 
Men may be made to ſufter : and ac- 
cording to this View the firſt Kind of 
Puniſhments conſiſts of thoſe which are 
inflicted on the Perſon, as Condemna- 
tion to Death, to the Galleys, Whip- 

| ping, 
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ping, Baniſhment, the cutting off a 
Member, and others of the like na- 
ture: the ſecond Kind, is that of the 
Puniſhments which particularly affect 
the Honour; for altho every Puniſh- 
ment deſtroys or diminiſhes the Honour 
of the Perſon who is condemned, yet 
there are ſome Puniſhments which af- 
fe& particularly the Honour, ſuch as 
that ignominious publick Confeſſion of 
the Crime which in France is called 4- 
mande Honorable, and a publick Repri- 
mand given by the Judge to the Crimi- 
nal in open Court ; both which Puniſh- 
ments brand the Criminal with Infamy, 
altho they do not touch either his Per- 
ſon, or his Eſtate, as in the caſe of a 
Jadicial Reprimand: and the third 


Kind of Puniſhments conſiſts of thoſe 


which take away the Goods of the 
Criminal, or a part of them; as when 
he is condemned to make reſtitution, 
to repair the Damage he has done, to 
pay a Fine, or when all his Eſtate is 
declared to be forfeited. 

All theſe Puniſhments have this in 
common, that altho they do not all of 
them directly affect the Honour of the 
Perſon that is condemned, yet there is 
not any one of them but what carries 
Diſhonour along with it; and even thoſe 
Puniſhments which are the ſlighteſt, 
ſuch as the being condemned to give 
ſome Alms to the Poor, the receiving 
an Admonition, and which do not in- 
flict that Infamy which is called Legal 
Infamy, and which renders the Perſons 
who are noted therewith, incapable of 
certain Functions, do nevertheleſs ſtain, 
or blemiſh the Honour in the general 
Eſteem of Men: And ſometimes the 
three Kinds of Puniſhments are all ac- 
cumulated together, as in the caſe of 
thoſe who are condemned firſt to make 
a publick Confeſſion of their Crime in 
an ignominious manner, and afterwards 
fufter Death, and their Eſtates confiſ- 
cated, which always attends the Puniſh- 
ment of Death, | 

The Perſons who are accuſed may 
avoid the Puniſhments three ways, by 
juſtifying their Innocence, by a parti- 
cular Pardon from the Prince, and by 
an Abolition or general A& of Indem- 
nity. 
When the Perſon who is accuſed juſ- 
tifies his Innocence, he is not only 
freed from the Puniſhment, but acquit- 
red of the Crime; and there needs 
no Pardon from the Prince, nor Indul- 
gence from the Judge, to him againſt 

Vor. II. 


whom no Crime is proved, or who 


clears himſelf againſt the Proofs which 


have been offered againſt him ; and he 
is acquitted either tor the want of Proof 
to convict him, or by the effect of the 
Proofs which he alledges for his Inno- 
cence, and which he confirms. 

The Pardon of the Prince, which 
would be ſuperfluous to ſuch as are 
wrongfully accuſed of a Crime which 
they have not committed, is neceſſary 
to thoſe who have committed a Crime, 
which in its nature may deſerve Death, 
or who have been Accomplices in the 
Commiſſion of ſuch Crime, but who 
are under Circumſtances which may in- 
title them to the Prince's Pardon, and 
to have the Puniſhment remitted. 'Thus 
tor example, if he who has killed a Man, 
which is a Crime that deſerves Death, 
has killed without any fore-thought Ma- 
lice, by a mere Accident; or if he has 
killed him to ſave his own Life, defend- 
ing himſelf in that manner which in the 
Civil Policy is called a lawful Defence, 
becauſe in the external Order of the 
Civil Policy the ſame is excuſed, or tor- 
given; or if he was privy to the deſigu 
of the Perſon who killed one in his Com- 
pany ; it is neceſlary in theſe Caſes 
that the Criminal ſhould have recourſe 
to the Prince, to obtain from him a 
Pardon of the Crime, and a Remimon 
of the Puniſhment : Which ſhews ple in- 
ly the difference between the innocent 
Perſon who has not killed, and him who 
has killed, or has contributed to the 
killing of another, with whatever Cir- 
cumſtances the Homicide may be at- 
tended ; becauſe the one is abſolutely 
free from all manner of Crime and from 
all manner of Fault, and the other is 
ſo far involved in the Crime, or in the 
Fault, that he ſtands in need of a Par- 
don. | 
An Abolition, or Act of Indemnity, 
is neceſſary for thoſe who are convicted, 
and who cannot plead an excuſe from 
any of the Circumſtances; for in that 
caſe if the Prince is diſpoſed to Pardon, 
he muſt do it by another way than that 
of a ſpecial Pardon and Remiſſion, 
which are founded upon Circumſtances, 
and he muſt of his own free Will and 
Pleaſure, and by virtue of his abſolute 
Authority, aboliſh the Crime, and the 
Puniſhment, out of Motives which in- 
duce him to prefer Impunity to Puniſh- 
ment; ſuch as the Conſideration of 
the perſonal Merit of the Criminal, or 
the Regard which the Prince has for his 

2 OQo00 Family, 
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Family, or upon other Views, of which 
he is to render an account to God 
alone. 

Seeing Pardons, Remiſſions, and A- 
bolitions are in uſe only for Crimes 
which of their own nature deſerve to be 
puniſhed with Death, we have not ſet 
down among the ways by which Per- 
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ſons who are accuſed avoid the Puniſh- 
ments, that of Death, and Flight ; for 
there are ſome Crimes which Death it 
ſelf does not prevent an Enquiry to be 
made into them, and Puniſhments to be 
inflicted for them; and Flight is it ſelf 
a Puniſhment, and does not free one 
from all the other Puniſhments. 
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Of the Ways of terminating Law-Suits, and Dif. 
| ferences, . of the Order * Judicial Proceedings. 


ds not enough for the 
5 : —D 3 Knowledge and Exerciſe of 

5 the Science of 5 8 
a know throughly the Na- 
2 2 6 ture, the 3 and 
the Detail of all the ſeveral Matters 
which are the Subject of Conteſts, of 
Differences, of Crimes and Offences, 
and all the Diviſions which trouble and 
moleſt the Peace and. Union that ought 
to link the Members of a Society to- 

Vor. II. 


gether ; but it is likewiſe neceſſary to 
know the Ways that are made uſe of for 
judging and deciding theſe Differences, 
theſe Diviſions, and Affairs of all kinds. 
There are three different ways by 
which an end may be put to all ſorts of 
Affairs and Diſputes between particu- 
lar Perſons, comprehending under theſe 
Words of particular Perſons, all ſort of 
Perſons whatſoever, without excepting 
even Communities. 
OOO O2 OS ms 


The firſt is the voluntary Agreement 
which the Parties make among them- 
ſelves, either wholly by themſelves, or 

the Mediation of theit Friends, by 
heir Cotinſel, or by the Advice of ſome 
third Perſon, Without Waiting for any 
formal judgment or Award. _ 

The ſecond is the choice of ſome 
Perſons to whom they give power to 
regulate and to adjuſt their Diffe- 
rences. 

The third, which becomes neceſſary 
when thoſe who have any Diſpute to- 
gether, Where one of them will not 
hearken to any of the two firſt Ways, is 
to go before 111 whether it be 
that one Party is drawn thither, or that 
he inclines to draw his Adverfary into 
Judgment. | 

We do not place in this Rank of the 
Ways of terminating Differences, two 
other Ways, which {cem to produce the 
ſame Effect. One is Tyrannical, when 
one of the Parties impoſes Silence on 
the other by his Violence; and 25 o- 
ther full of good Nature, and of Chriſ- 
tian Patience, when one of the Par- 
ties being deſirous of Peace, and de- 
ſpiſing that which is the Ground of 
the Difference, abandons, not out of 
Negligence, but out of Prudence and 
a Principle of Virtue, either that which 
he has a right to demand, or that which 
is unjuſtly raviſhed from him. Theſe 
two Expedients cannot be reckoned a- 
mong the Ways of ending Differences 3 
for one of them is a Crime liable to 
Puniſhment, altho it be very frequent, 
and yet ſeldom puniſhed ; and the other 
is a Virtue ſo little known, that many 
give it another Name ; and few of thoſe 
who know it are willing to practiſe it: 
And beſides, the Violence of ſome, 4nd 
the Patience of others, not rendring to 
every, one what belongs to, him, are 
not Ways of terminating Differences, 
no more than an Inability to go to Law, 
and the other Ways by which People 
may abandon their Right. 
| We havereſtrained theſe three Ways 
of terminating Differences to ſuch as 
are between particular Perſons, of what 
Nature ſoever they may be; for in 
Crimes where the publick Concern for 
Puniſhment is mixed with the private 
Intereſt of particular Perſons, altho the 
particular Perſons may, as to what con- 
cerns their private Intereſts, make an end 
thereof by any of theſe three Ways 
which they pleaſe to make choice bf, 
yet they cannot meddle with any thing 
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that relates to the publick Intereſt; for 
the Officer who is charged with the 
care of it can uſe only the Way of a 
ndicial Profecittivii, extife he is not 
aſter of the publick Intereſt; ſo #8 to 
diſpoſe of it; as privare Perſons are at li- 
berty tõ do With their Tirtereſts what the 
pleaſe; for this Officer beifi obige 
y the Duty of his Office; to fas fot 
the Puniſhment of the Crime, he can- 
not faithfully diſcharge this Duty, but 
by proſecuting the Criminal without any 
Terms of Accommodation, and before 
the judge, who is the only Perſon to 
whom the publick Intereſt has been in- 
truſted. 

Theſe three Ways of putting an end 
to the Differences between particular 
Perſons, have tlieir Names, their Na- 
tures, and their Principles wholly dif- 
ferent. 

The firſt, which is the voluntary 
Accommodation to which the Parties 
agree, is called a Tranſaction, that is 
to ſay; a Treaty concerning a Diffe- 
rence that is either begun, or ready 
to begin, and which puts an end to it. 

The ſecond, which is the Choice of 
one or more Perſons who ire taken for 
Judges, is called Arbitration, becauſe 
they give the Name of Arbitrators to 
the Perſons who are taken for Judges, 
and to whom they give power to ter- 
minate the Difference by a Setitence, 
which is called for that reaſon an A- 
ward or Arbitrament, and the Treaty 
by which they give them this Power 
is called a Compromiſe, becauſe the 
Parties promiſe mutually to execute 
whatever the Arbitrators ſhall decree. 
And becauſe the Arbitrators being cho- 
ſen only by Perſons in a private Capa- 
city, have not the Authority of real 
Judges, who exerciſe the publick Func- 
tion of. ju dane it was neceſſary to 
give unto their Sentences another Force 
than that of the publick Authority, and 
ſuch as might be proportionable to the 
Power which the Arbitrators derive 
only from the Parties who have named 
them. And it is for this reaſon that 
whereas the Sentences of ſudges are 
executed by the natural force which 
they have from Authority, the Want of 
Authority which private Perſons can- 
not give to thoſe whom they chuſe for 
their Arbitrators, is ſupplied by ano- 
ther Way which is in the power of the 
private Perſons themſelves, and that is, 
the agreeing to àa Penalty to which they 
bind and engage themſelves oy. the 

om- 


Compromiſe, promiſing thereby that he 
ho ſhall refuſe to execute the Award, 
all be bound to pay the Penalty to the 

other; ſo that the whole Effect of 

Compromiſes is reduced to the Pay- 

ment of this Penalty a, which is call- 

ed the Penalty of the Bond; and he 
who is not ſatisfy'd with the Award, 
thay chuſe either to pay the Penalty, or 
to perform the Award. 

he third Way of terminating Dif- 
ferences and Law-Suits, and which is 

much more frequent than the two 0- 

thers, is the Recourſe which is had to 

the Judges, which is called the Way of 

Juſtice ; not that it is more juſt to have 

recourſe to this Method, than to make 

an end by an Arbitration, or by a 

Tranſaction: for on the contrary, it is 

infinitely more conformable to the Di- 

vine Law, and conſequently more juſt, 

and likewiſe more profitable, to ſhun 
this Way, and to ſeek for Peace, even 
with the Hazard of ſome Lofs, rather 
than to go to Law, and expoſe ones 
ſelf to the Conſequences which all 

Law-Snits are attended with, and 

Which are equally contrary to Chari- 

ty and to Self-Love. But this third 

Way of ending Law-Suits and Diffe- 

rences is called the Way of Tuſtice, 

becauſe ir is juſt that the lawful Autho- 
rity ſhould judge and determine the 

Law-Suits and Differences which the 

Parties themſelves would not make an 
end of another Way, and that it ought 
to be Juſtice which accompanies that 

Authority, and alſo becauſe it is Juſtice 

which the Parties ought to expect by 
this Way: And laſtly, altho it ſhould 
happen that the Judges who judge in 
the laſt Reſort, and who have the Au- 
thority of putting the laſt end to all 
Law-Suits, ſhould render a Judgment 
that were not juſt, yet it is juſt to a- 
bide by it ; and there would be no like- 
lier Way of introducing Rebellions and 
Seditions, and conſequently nothing 
more unjuſt, than to leave particular 
Perſons at liberty to reſiſt Authority, 
and to render to themſelves the Juſtice 
which they had not been able to find in 
the Place where they ought to have had 
it. And it is only Sovereign Princes, 
who owning no common Superior from 
whom they may demand Juſtice, when 
they cannot agree among themſelves, 
are naturally engaged in the way of 
War, which is a kind of Recourſe to 


4 Ex compromiſſo placet exceptionem non naſci, 
ſed pœnæ peiitionem. l. 2. ff. de recept. 


Of the Ways of terminating Latv- Suite, & t. 


the Judgment which God, who alone 
is their common Maſter, ſhall think 
fit to * 7 weep; between them, by the 
Succeſs which he ſhall give to the Arms 
of the contending Parties. 

Theſe are therefore the three Ways 
of terminating Law-Suits and Difte- 
rences, b Tranſi&ion, by Arbitration, 
and by the Way of Juſtice, which ſhall 
be the Subject of this laſt Treatiſe; 
and becauſe the particular Matters of 
Tranſactions and Arbitrations are of 
no large Extent, and that i is na- 
tural to come to the Way of Juſtice, 
when none of the other two Ways ſuc- 
ceed, this general Treatiſe of the Ways 
of terminating Law-Suits and Difte- 
rences, and of the Order of Judicial 
Proceedings, ſhall be preceded by two 
particular Treatiſes, one of Tranſac- 
tions, and the other of Compromiſes 
and Arbitrations, and that of the Or- 
der of Judicial Proceedings ſhall follow 
afterwards. 

We ſhall not point out here the parti- 
cular Matters which ought to come in- 
to the Treatiſe of Tranſactions and Ar- 
bitrations; for beſides that they are of 
no great Extent, it ſufficeth to give 
here theſe general Ideas, to ſhew the 
Nature and Order of the ſaid Matters; 
but as to what concerns the Order of 
Judicial Proceedings, the multitude and 
variety of the Matters which it con- 
tains, have obliged us to fet down here 
the Ideas that are neceſſary, for con- 
ceiving aright the Nature thereof, and 
digeſting them in their proper Order. 

As we have ſeen at the. beginning of 
the general Diviſion of all the Matters 
of the Law, that it is neceſſary to 
conſider Perſons, Things, and the Ways 
by which Perſons make uſe of the 
Things; ſo likewiſe it is neceſſary to 
conſider in the Matter of the Order © 
Judicial Proceedings, the Perſons who 
are concerned therein, the Things thar 
are there tranſacted, and the Ways in 
which they are tranſacted. | 

The Perſons who are to be conſider'd 
in the Order of Judicial Proceedings; 


are the Parties who are at variance 


with one another, the Judges who are 
to render them Juſtice, and all thoſe 
whoſe Miniftry is neceſſary, either ro 
act for the Parties, and to defend their 
Rights, or to demand that Juſtice may 
be done them. 

The Parties come into Judgment four 
Ways, which give ſo many different 
Names to thoſe who are at Law. He 
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who comes to demand Juſtice, and who 
calls another into Judgment, againſt 
whom he demands Juitice, is named the 
Plaintiff or Demandant ; he, againſt 
whom Juſtice is demanded is called the 
Defendant ; and when it happens that 
a third Perſon pretends ſome Right in 
a thing that is conteſted between the 
Plaint# and Defendant, and that with- 
out citing any one, or being cited him- 
ſelf, he comes in for his Intereſt, he is 
called the Party intervening ; and when 
he from whom any Fg is demanded, 
pretends that another is bound for him, 
and cauſes him to be ſummoned, that 
he may put him in his Place, in order to 
warrant him in his Title and Poſſeſ- 
ſion, or that the ſaid Perſon offers him- 
ſelf without being ſummoned, and be- 
comes a Party, and he is called the 
Guarantee or Vouchee, he being called 
or vouched to Warranty. Thus to ſhew 
in one Example theſe four Parts, Plain- 
tiff, Defendant, the Party intervening, 
and the Guarantee: If John has ſold 
to Peter an Eſtate which belongs to 
James, and Peter being in poſſeſſion, 
James ſummons Peter to give him back 
his Eſtate, and Peter ſummons John of 
whom he bought it, to warrant and de- 
fend him in his Poſſeſſion ; James will 
be the Plaintiff or Demandant, Peter 
the Defendant, and John the Guaran- 
tee; and if Andreu being a Creditor 
to James, and having a Mortgage on 
the ſaid Eſtate, oppoſes James his be- 
ing put into poſſeſſion, and demands of 
him that he be allowed to enjoy the 
Fruits of the Eſtate for the Debt that 
is due to him, he will be the Party in- 
tervening. 

Theſe four Ways of going to Law, 
either as Plaintift, as Defendant, as 
Guarantee, and as a Party intervening, 
are the Ways by which Law-Suits are 
begun before the Judges in the firſt In- 
ſtance, to whom the Parties ought firſt 
to addreſs themſelves ; but the Law- 
Suit being decided by the Sentence of 
the firſt Judges, if one of the Parties is 
not willing to abide by it, he ought to 
have recourſe to the ſuperior Judges, 
and the Way of coming to the ſuperior 
Judge for obtaining a Reformation of the 
Sentence, is called Appeal; and the Par- 
ty who uſes this Way is called the Appel- 
lant, whether he was Plaintiff or De- 
fendant, Guarantee or a Party inter- 
vening in the firſt Inſtance, and he 
who defends the Sentence is called the 
Party Appellate or Reſpondent. x 


ought to be obſerved in the Diſtribution 
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The Judges are of ſeveral ſorts, and dif- 

ferently diſtinguiſhed ; either by the Dif- 
ference of Authority.in the ſame kind of 
Juriſdiction between the inferior Judges 
from whom the Cauſe is appealed, and 
the ſuperior Judges: before whom the 
Appeal is brought : And there are many 
other Differences between the Judges. 
But as to what relates to the Order in 
Judicial Proceedings, it ſuſficeth to 
conſider in the Perſon of every Judge 
his Function to adminiſter Juſtice to the 
Parties in the full extent of his Miniſ- 
try, which comprehends every thing 
that he ought to regulate, both, during. 
the Inſtruction of the Cauſe, and at 
putting an end to it by a final Sentence, 
as alſo that which concerns the Execu- 
tion of his Judgment. | 

Beſides the Miniſtry of the Judges, 
we are to conſider in the Order of Ju- 
dicial Proceedings that of another kind 
of Officers, which is of ſingular . im- 
portance and neceſſity in all the Affairs 
where the Publick is any way concern- 
ed, whether they be Civil or Criminal, 
and who in theſe kinds of Affairs, and 
in all thoſe which are committed to 
their Charge, are in the place of Par- 
tles. | | 
Next to theſe firſt Officers whoſe 
Functions are accompanied with Autho- 
rity and Dignity, we conſider in the 
Order of Judicial Proceedings the o- 
ther Officers whoſe Miniſtry is neceſ- 
ſary either to the Judges or to the Par- 
ties. Thus Regiſters are meceſſary both 
to the judges and to the Parties, to 
write down every thing that the Judge 
orders and decrees; and Apparitors and 
Bailifts are neceſlary tor executing it, 
and for making Intimations to the 
Parties. 

Beſides the Perſons already mention- 
ed who are neceſſarily to be conlider'd 
in the Order of Judicial Proceedings, 
there are likewiſe rwo other ſorts of 
Perſons neceſſary for the Parties; for 
the greateſt part of Mankind being 
either unfit or unwilling to appear in 
Judgment, or occaſioning a great ma- 
ny Inconveniences when they do ap- 
pear in Perſon before the Judges, by 
the Tranſport of their Paſſions, their 
Eagerneſs in defending. their Intereſts, 
and being alſo for the moſt part igno- 
rant of their Rights, and of the proper 
Arguments to ſupport them, all theſe 
Conſiderations of the Intereſt of the 
Parties, and of the Decorum which 


of 
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of Juſtice, have made it neceſſary to- 


employ in moſt Tribunals Perſons who 
may give conſtant Attendance, and who 
are throughly verſed in the ſeyeral Steps 
that are to be taken, in order to have 
a final Deciſion of Differences and 
Law-Suits : for which reaſon Proctors 
have been eſtabliſhed to repreſent the 
Parties; and out of the number of thoſe 
who exerciſe this Miniſtry, each Party 
may and ought to chuſe one who may 

rtorm for him all the Fun&ions for 
which they are eſtabliſhed, unleſs it be 
in ſuch Tribunals, where the Parties 
are allowed to inſtruct and plead their 
own Cauſe, without the Aſſiſtance of 
Proctors. 

And becauſe there are many Diffe- 
rences and many Law-Suits relating to 
Matters, which require the Knowledge 
of the Principles of Law, which can- 
not be had without much Study and 
Experience, and which neither the Par- 
ties themſelves, nor their Proctors, have 
had an opportunity of acquiring ; it 
was neceſlary that there ſhould be Per- 
ſons who had a thorough Knowledge of 
all theſe Matters and Principles, and 
who might be able to explain and de- 
fend the Right of the Parties, either 
by word of mouth, or by writing, ac- 
cording as there is occaſion to inſtruct 
the Cauſes in one or other of theſe two 
Ways; and theſe are the Perſons who 
are called Advocates, who exerciſe, or 
may exerciſe, theſe three Fun&ions, of 
giving Counſcl and Advice to the Parties, 
of writing in defence of their Rights, 
and of pleading their Cauſes for them. 

Having taken this general view of 
the Perſons who are concerned in the 
Order of Judicial Proceedings, it is 
proper in the next place to conſider the 
things which are there tranſacted. 

It is uſual to give the general Names 
of Acts and Proceedings to every thing 
that paſſes in the Order of Judicial Pro- 
ceedings ; and becauſe the ſaid Acts and 
Proceedings are ſped by certain Forms 
regulated by Uſage, or preſcribed by the 
Ordinances, we call the manner of 
ſpeeding the ſaid Acts, Forms, and we 
give alſo the ſame Name to the Acts 
themſelves. Thus, for example, we 
ſay that a Proceeding is according to 
form, or that all the Forms and For- 
malities have been obſerved therein, 
when it has all the Acts that are neceſ- 
ſary for making it regular: And it is 
in this ſenſe that we ſay that the Li- 
bels, the Anſwers, and the other Acts, 


are the Formalities neceſſary to be ob- 
ſerved. And we ſay in another ſenſe; 
that an Act is according to Form, when 
it is done after the manner that the 
Laws preſcribe, and the Forms or For- 
malities ſignify in this ſenſe the right 
Ways of 5 the Acts. 

It is not only to explain the Mean- 
ing of theſe Words of Forms and For- 
malities that we make here this Re- 
mark ; it is neceſſary upon another ac- 
count, which is of much greater Im- 
portance, and that is, for diſcovering 
an Abuſe that is very common, which 
is occaſioned by theſe two Words, and 
for ſhowing the right uſe that ought to 
be made of them. Wo 

Seeing theſe Words of Forms and 
Formalities ſignify indifterently both 
the Ads or Proceedings themſelves, and 
the Ways of ſpeeding the ſaid Acts and 
Proceedings, and that often the ſaid 
Ways are indifferent, altho the Acts 
themſelves be moſt neceſſary ; it is dan- 
gerous to confound the Meaning of 
theſe Words, and to imagine that be- 
cauſe the Ways of ſpeeding ſome Acts 
are indifterent, we may ſay the Forms 
are alſo indifferent, becauſe there are 
Forms which are very eſſential, whe- 
ther we underſtand by this Word the 
Acts themſelves, or the Ways of ſpeed- 
ing them. 

In order therefore to conceive the 
right Idea which we ought to have of 
theſe'two Words, Forms and Formali- 
ties, it is neceſſary to diſtinguiſhand to 
conſider in each Act that which is na- 
tural and eflential in it, and which 
makes it neceſſary in the Proceeding, 
and that which is eſſential or indifferent 
in the way or manner of doing it, One 
ſingle Example will be ſufficient to il- 
luſtrate all that has been ſaid of Acts, 
and of the Ways of ſpeeding them. 

Every body knows that in order to 
decide a Difference between two Par- 
ties, it is neceſſary to know the Truth 
of the Facts which are eſſential to the 
Difference ; and that in order to know 
the ſaid Truth, it is neceſſary to hear 
both Parties, that each of them may 
be able to ſhew what the other has 
falſly advanced or concealed. It follows 
from theſe Principles, that he who in- 
tends to make any Demand before a 
Judge, ought to bring his Adverſary 

efore him, and that it is neceflary to 
have ſome Way of obliging him to come 
before the Judge, either to deny or to 
confeſs the Truth, and to own the 
Juſtice 
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Juſtice of the Demand brought againſt 
him, or to defend himſelf againſt it. 
And this Way that is neceſſary for ob- 
liging the gt ro appear before the 
Judge, is the firſt Act that begins all 
the Law - Suits, and which is fo natural 
and ſo neceſlary, for the important Rea- 
ſons which we have juſt now taken no- 
tice of, that there is no Government 
whatſoever where the Party who pre- 
tends to make any Demand is not ob- 
liged to give notice, or cauſe notice to 
be given to his Adverſary to appear be- 
fore the Judge ; but the Ways of gi- 
ving notice may be different, aud are 
ſo in effect. Thus in former times at 
Rome the Plaintiff himſelf conducted 
the Defendant before the Judge; and 
now it 1s a publick Officer who cites 
the Party to appear before the Judge, 
and makes an Act which is called a 
Certificate of the Service of the Pro- 
ceſs, and which contains à recital of 
the Time and Place where the Proceſs 
was ſerved ; and this Certificate may 
be made ſeveral Ways, which have been 
varied with vs according to the Incon- 
veniences which have made the ſaid 
Variation neceſſary. 

We ſee by this Example that the 
Certificate of the Service of a Proceſs, 
is an Act ſo natural and fo eſſential, that 
we cannot have Juſtice on a Demand 
unleſs it be made after this manner ; and 
we likewiſe ſee that the Ways of citing 
the adverſe Party are indifferent, but 
become neceſlary according as they are 
eſtabliſhed by Law and by Uſage : 
from whence it follows that it would 
be falſe and very unjuſt to imagine that 
Forms have nothing eſſential in them, 
taking this Word in the common ordi- 
nary Acceptation thereof, according 
to which it ſignifies both the Acts them- 
ſelves, and the Ways of ſpeeding them ; 
and the only true Meaning of. this Ex- 
preſſion which is ſo common, that we 
ought not to adhere too nicely to Forms, 
ought to bereſtrained to the Ways and 
Manners which are indifferent, and 
which are not eflential to the Acts. 
Thus, for example, in the Service of 
a Proceſs, it is neceſſary that it be 
done by a publick Officer, that it ſhonld 
have a Date, that it ſhould explain the 
Demand, that it ſhould be ſerved. on 
the Perſon himſelf who is cited, or that 
a Copy thereof be left at the Place of 
his Abode; and ſo for the reſt. But it 
1s indifferent, whether it be conceived 
in certain Terms, and according to a 
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certain Stylę; and one may vary, with- 
out caufing a Nullity, the Order and 
the Terms thereof as one pleaſes. And 
it is the ſame thing with reſpect to all 
other Judicial A&s; for in every one 
of them it is neceſſary to conſider what 
it has that is natural and eſſential to it, 
and what belongs only to the Way and 
Manner in which it ought to be ſped ; 
as to which it remains only that we ob- 
ferve concerning this external Form of 
Acts, that there is in every Place a 
certain Style, and ſtated and uniform 
Ways for every kind of Ads, and that 
the ſaid Stiles and Ways have nothing 
in them that is of abſolute neceſſity, 
except what ſerves to expreſs that which 


is natural and eflential in the Act; and 


it ought to ſubſiſt, provided it be done 
in this manner, altho the Form thereof 
in other reſpects be different from that 
of the Style. 

What is ſaid here is not to be under- 
ſtood of certain Acts, in which ſome 
Cuſtoms have preſcribed certain Terms 
to be uſed, and which cannot be alter'd 
without making the Act null and void, 
not even altho other Terms of the ſame 
Signification be ſubſtituted in their room, 
which the ſaid Cuſtoms obſerve in cer- 
tain Matters; as in the Cuſtom of Paris, 
with reſpe& to the Form of Teſta- 
ments, in the ſame manner as formerly 
at Rome, every Demand was to be made 
in certain folemn Terms, which were 
ſo neceſlary, that he who erred in one 
Syllable, loſt his Demand ; which ſcru- 
pulous and odious Formalities were firſt 
aboliſhed by the Emperor Conſtantine. 
But excepting theſe particular Caſes, 
People are at liberty to make uſe of 
what Expreſſions they pleaſe, provided 
they contain what is natural and eſ- 
ſential in the Acts. 

It remains that we ſhould make one 
Remark more in relation to what is 
tranſacted in the Order of judicial 
Proceedings; that all the Acts ought to 
be ſet down in Writing, to the end there 
may remain a Proof of what has been 
well or ill done, and that nothing be 
altered to the prejudice of Trutb. 

It was neceſſary to diſtinguiſn theſe 
ſeveral Ideas of Acts, of Forms and 
Formalities, becauſe the ſaid Acts and 
Forms make up the whole matter of 
the Order of Judicial Proceedings, and 
becauſe i of importance to know 
how to diſcern aright what 1s natural, 
eſſential and neceſſary in every Act, and 
what part of the Way and Manner 

thereof 
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thereof it is which ought to anſwer the 
Nature of the AR, and the Uſe for 
which it was intended; and it is for 
that reaſon that we have thought it 
proper to make here all theſe general 
emarks on this Subject, in order to 
give an Idea of the Nature and Foun- 
dations of this Matter; and we ſhall 
go through in the ſame manner, and in 
general the Nature and the eſſential 
Parts of the ſeveral ſorts of Acts which 
compoſe the Order of Judicial Pro- 
ceedings, and which are neceflary in 
all Courts of Judicature : But as to 
what relates to the Way and Manner of 
ſpeeding the ſaid Acts, we confine our 
elves to what has been ſaid thereof 
here in general; for it is not the de- 
ſign of this Book to lay down a Style 
Judicial Proceedings. And ſince 
our Style and Method in Judicial Pro- 
ceedings is different from that which 
was obferved in the Roman Law ; and 
ſecing we have confined our ſelves to 
what is common to the Roman Law 
and toour Uſage, it will be ſufficient if 
we conſider what is eſſential in the Or- 
der of Judicial Proceedings. 

Secing the Order of Judicial Pro- 
ceedings ought to tend only to the Diſ- 
covery of the Truth, and to give an 
opportunity to the Parties to make it 
known, and to eſtabliſh their Rights, 
the moſt ſimple and moſt natural Man- 
ner whereof this Order ought to con- 
ſiſt, would be for the Parties themſelves 
to come before the Judge, and to ex- 
plain their ſeveral Pretenſions ; and for 
the ſudge after having heard them to 
adminiſter to them on the ſpot the Juſ- 
tice that ſhould be due to them. But 
this Way is not 1n uſe with us, except 
for ſome flight Differences between 
poor People, where the Matter in de- 
bate is very trivial, and which the Par- 
ties themſelves are able to ſtate ſuffi- 
ciently to the Judge ; but all the other 
Affairs of what nature ſoever they may 
be, are not terminated in ſo ſhort a 
time, nor ſo eaſily, but they are uſually 
protracted and embaraſs'd by all the 
Difficulties which we ſee multiplied in 
ſo many different manners. And it is 
not ſtrange that God has ſcatter'd theſe 
Thorns in a Way wherein the greateſt 
2 of Mankind are led wholly by the 

mpulſe of Avarice, Ambition, Hatred, 
Revenge, and of other Paſſions, and in 
which they walk in a manner ſuitable 
to the Impulſe that firſt moved them, 
Vo I. II. 


and which engages them in Lying, in 
Calumny, in Cavilling and Tricking, 
and in all the kinds of Injuſtices which 
we ſee multiplied in all Law-Suits. 

The Paſſions of the Parties are not 
the only cauſe of ſo great, and fo ex- 
tenſi ve an Evil; for it they are the firſt 
Cauſe that draws down all theſe Evils, 
as ſo many Puniſhments which God in- 
flicts on them, yet there are other 
Cauſes mixed with them, which are as it 
were the Hands which ſcatter among 
thoſe who go to Law all theſe ſeveral! 
Evils, for the Puniſhment of ſuch as de- 
ſerve them, and for exerciſing the Pa- 
tience of thoſe who make a good uſe 
of them. 

It is eaſy to judge that theſe other 
Cauſes of the multitude of Querks and 
Cavils that are ſo frequent in Law- 
Suits, ariſing from ſomething elfe than the 
Parties, can proceed only from the other 
Perſons, who have a ſhare in the Admini- 
{tration of Juſtice; and that if thoſe who 
have this Honour, whatever Place they 
may occupy therein, have not in their 
Hearts a ſteddy and ſincere Love of 
Juſtice and Truth, and if they conſider 
their Miniſtry with any other Views, 
they will be ſo far from diſſuading the 
Parties from making uſe of unfair Prac- 
tices, that they will be ready to ſug- 
geſt and to countenance them according. 
to the Quality of their Miniſtry, they 
finding their account in multiplying un- 
fair Practices, and in prolonging the 
Steps that are neceſſary to be taken.. It 
is not ſtrange therefore that ſuch a Con- 
currence of Paſſion in the Parties, and 
of Intereſt in the Perſons who exerciſe 
the Functions of juſtice, and the Eaſi- 
neſs of the Opportunity, ſhould produce 
all theſe horrible Conſequences, which 
the beſt concerted Laws in the World 
are not able to put a ſtop to, and which 
on the contrary make the Laws an oc- 
caſion of new Inventions, for multiply - 
ing Law-Suits and the Proceedings 
therein. 

We could not forbear making this 
Reflection, and it ought not to be 
looked upon as a Digreſſion, either uſe- 
leſs or ſuperfluous ; for it is eſſential to 
the Deſign which we have laid down of 
conſidering the Nature of each Mat- 
ter. 

Thus we have been obliged to make 
this general Remark, which is abſo- 
lutely neceſſary for diſtinguiſhing the 
Proceedings which are natural and ne- 
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ceſſary from thoſe which are the effect, 
either of the Paſſion of the Parties, or 
of the Miſdemeanour of thoſe who are 
concerned in the Adminiſtration of 
Jaſtice ; and for ſhewing the Difference 
between thoſe who exerciſe their Mi- 
niſtry according to the Spirit of the 
Laws, which is the Spirit of Truth and 
of Juſtice, and who bound their Inte- 
reſts by the juſt Rules of their Miniſtry, 
and thoſe who abuſe their Miniſtry to 
advance their Intereſt. 

That we may be able therefore to 
judge of what is natural and eſſential 
in the Order of Judicial Proceedings, 
and by the knowledge of that to diſ- 
cern what is mixed therewith that is 
vicious or ſuperfluous, it is neceſſary to 
run over the natural Order which ought 
to be obſerved in informing the Judges 
of Juſtice and of Truth. 

We have ſeen that the firſt Step by 
which all Law-Suits are begun, is that 
of the Summons, or Citation, which 
he who commences the Suit procures 
to be ſerved on the Party againſt whom 
he has ſome Pretenſion; and the ſaid 
Step is followed, either by the Silence 
of him who is ſummoned, or by his 
Appearance ; if he continues in Si- 
lence till the delay which the Law al- 
lows him is expired, it is but juſt that 
he who cauſed him to be cired ſhould 
have juſtice done him without hearing 
his Adverſary, ſeeing he has neglected 
to make uſe of that Right : and in this 
caſe, if the Demand be ſufficiently eſta- 
bliſhed by what appears, the judge may 
condemn him whoſe Silence is a Pre— 
ſumption that he has no defence to 
make. 

But when he who 1s cited, and who 
is called the Defendant, appears to de- 
tend himſelf, that is to ſay, according 
to our Uſage, conſtitutes a Proctor; 
the firſt Step on his part, which is the 
ſecond in the Order of Judicial Pro- 
ceedings, is that he defend himſelf, or 
it he has any thing to demand that may 
be neceſſary for his Defence, that he 
explain it, and ſo proceed to his De- 
fence, and that his Defence be made 
known to his Adverſary, to the end he 
may either conteſt it, or confeſs it ; and 
if by the Demand, and the Defences 
that are made to it, the Fact and the 
Pretenſions on both ſides are fully ſta- 
ted and underſtood, the Judge may then 
proceed to give his Sentence. 


But if the Defence made by the De- 
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fendant obliges the Plaintiff to anſwer 
it on his part, this Anſwer is called a 
Reply; and thus the Parties eſtabliſh on 


both ſides each of them his Right by 


Writings. 

All the Conteſts of the Parties are of 
two ſorts; for they can conteſt but one 
of two things, either the Truth of the 
Fact, or the Conſequences which are 
drawn from it. We call thoſe Queſtions 
of Fa& where the Buſineſs is to know 
the Truth of Facts; and we call thoſe 
Queſtions of Law, where the Matter 
is about reaſoning on Facts that are a- 
greed on, in order to draw from them 
the Conſequences which may ſerve to 
eſtabliſh the Right of the Parties. 

The Queſtions of Facts are reſol- 
ved and decided by the Proofs which 
diſcover the Truth of the Facts in diſ- 
ure. | 
, The Proofs of Facts are of ſeveral 
ſorts; for as we give the Name of 
Proof to every thing that makes a 
Truth known, and as there are ſeveral 
Ways of making known the Truth of 
Facts, ſo there are alſo ſeveral kinds of 
Proofs. 

All the Ways of proving Facts in a 
Court of Juſtice are of four ſorts ; the 
Confeſſion of the Party, the Teſtimo- 
ny of Perſons who know the Fact, the 
Evidence which ariſes from Deeds and 
Writings, and the Knowledge of cer- 
tain Facts, which are linked in ſuch a 
manner with that whereof we ſearch the 
Truth, that one may gather the ſaid 
Truth from the Connection there is be- 
tween the Fact in queſt ion and thoſe of 
which the Truth is proved. Theſe 
four kinds of Proofs are common to 
Matters both Civil and Criminal. 

The Confeſſion of the Party againſt 
himſelf is always a certain Proof of 
the Fact which he owns, unleſs the con- 
trary Truth were eſtabliſhed in ſuch a 
manner as that there might be reaſon 
to think that the Confeſſion is an Effect 
of Folly or Stupidity in the Perſon who 
ſhould confeſs againſt himſelf that which 
is falſe : And this Rule has only one 
Exception in Accuſations of Capital 
Crimes, where it is not enough that 
the Party who is accuſed confeſſes a 
Crime which is not proved; but other 
Proofs are neceſſary for putting him 
to Death beſides his own Confeſſion, 
which might be an Effect of Melan- 
choly or Deſpair, orproceed from ſome 


other Cauſe than the Force of IND. 
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In order to come at this Proof, which 
is drawn from the Confeſſion of the 
Party, leave is given to thoſe who are 
deſtrous to proceed this way, to pro- 
poſe the Facts; wherein it is of impor- 
rance to them to have either the Con- 
feſſion of the Party, or Anſwers, which 
may diſcover his Inſincerity, when they 
ſhall oppoſe to his Anſwers the Proofs 
of __ Facts which he ſhall have denied, 
or that they ſhall draw from his Prevari- 
cations, and the other Defects or Cir- 
cumſtances of his Anſwers, the Conſe- 
quences that diſcover the Truth. And 
according to the Uſage eſtabliſhed in 
France by the Ordinances, each Party is 
at liberty to propoſe Facts, and to de- 
mand that the adverſe Party be obli- 
ged to anſwer them upon Oath, and 
to declare what he knows concern- 
ing each Fact; and they draw after- 
wards from the Interrogatories and 
Confeſſions, the Denials, and the o- 
ther Circumſtances, the Conſequences 
which may ſerve to prove the Facts, 
the Truth of which they intend to 
make appear. 

The Proof by Witnefles 1s that which 
reſults from the Declaration of two, 
three, or more Perſons, who have 
Knowledge either of the Facts in queſ- 
tion, or of others which may ſerve to- 
wards the Proof of the ſaid principal 
Facts; and this Proof hath its full Force 
when the Credit of the Witneſſes is not 
deſtroyed by any Blemiſh or Imputa- 
tion, which may render their Teſti- 
mony null or ſuſpicious : for altho it 
may happen that Witneſſes may give 
a falſe Teſtimony, and that nothing 
can be objected againſt them, yet it is 
of abſolute neceſſity in the Order of 
the Society of Mankind, that in the 
infinite multitude of Facts, of which 
the Proofs are neceſſary, and which 
depend on the relation made by Per- 
ſons who are Witneſſes thereof, to ſup- 
poſe that thoſe who relate the Facts 
declare the Truth, when nothing ob- 
liges them to make a declaration con- 
trary to it. And this Method of Proof 
is not only grounded upon this Neceſ- 
ſity, and upon the natural Order of 
Things, but it is alſo eſtabliſhed by 
the Divine Law, which hath made it 
a Rule. 

Written Evidences are of ſeveral 
forts, according to the ſeveral kinds 
of Acts which people are deſirous to 
preſerve the Memory of after this 
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manner, in order to make proof of 
the Truth of them ; and alſo accord- 
ing to the ſeveral Ways of preſerving 
the Acts, and of proving them by the 
means of Writing. the 

If the Acts whereof the Memory is 
to be preſerved, paſs in a Court of 
Juſtice, the only way of proving the 
Truth of them is to have them ta- 
ken down in Writing, and to have 
the Writing ſigned by a publick Of- 
ficer, who may by his Signature bear 
teſtimony of the Truth of- the A& 
which he ſigns. Thus in France, Ap- 
paritors and Bailifts ſign the Certi- 


ficates and Returns which they make 


of the Proceſſes that they have ſer- 
ved. Thus the Judges ſign their 
Sentences. Thus the Regiſters, who 
are the Depoſitaries of the Sentences, 
and who ought to give Exemplifica- 
tions of them to the Parties, ſign the 
ſaid Exemplifications; and every Of- 
ficer ſigns the Acts which are to re- 
ceive their Form and their Proof 
from his Miniſtry, according to the 
Rules which the Ordinances and U- 
ſages of Places have eſtabliſhed, both 
for the Quality of the Acts, and for 
the Functions of each Officer, If 
the Acts are not ſped in a Court of 
Juſtice, but are ſuch as that it is 
eaſy to foreſee that they may be ne- 
ceſſary, either for proving the Truth 
when it ſhall be required, or that 
there be other Cauſes which make it 
neceſſary to have a written Proof, as 
will appear by the Examples ; there 
are two Ways of writing the ſaid 
Acts according to two kinds thereof 
which may be made; for there are 
ſome Acts which in their Nature re- 
late only to particular Perſons who 
have Buſineſs together, or to their 
Heirs : as if one borrows of another 
that which he owes him; if they 
have any Account to adjuſt between 
them, if they ſell, exchange, tranſact, 
and treat together in any other man- 
ner: and there are ſome Acts which 
in their Nature regard other Per- 
ſons beſides thoſe who make them; 
ſuch as Teſtaments, Codicils, Pub- 
lick Regiſters, in which ought to be 
recorded the Proof of the Birth of Per- 


ſons, of their Marriage, of their Pro- 


motion to Holy Orders, of their 


Death, the Deliberations of Communi- 
ties, the Collations of Offices, of Be- 
nefices, and in general all the Acts 
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whereof the truth ought to be made 
manifeſt an Authentick Proof, and 
to which People may have recourſe on 
all occaſions, wherein this Proof be- 


comes neceſſary, whether it be in 


Judicial Proceedings or on other oc- 
caſions: and all the Acts of theſe two 
Kinds have their particular manners 
in which they are written. 

The Acts which in their Nature re- 
late only to particular Perſons, who 
treat together, or to their Heirs, ſuch 
as a Loan, a Sale, an Account, an Ac- 
quittance, and others of the like Na- 
ture, for proving of Covenants, and 
other Affairs, may be written in two 
manners, either by the Parties them- 
ſelves, if they can write their Names, 
or by a Publick Officer, Who is the 
Notary, for Perſons who cannot write. 
And it is free likewiſe, and often con- 
venient, and even neceſſary for Perſons 
who can write, to have the Acts 


ſpedin the preſence of a Notary, whoſe 


Miniſtry hath in Hance, among other 
Effects, this principal one; that the 
Acts ſped by a Notary, carry their 
Proof along with them by the publick 
Authority which the Character of the 
Officer gives them, whereas private 
Writings may be denied, and oblige 
thoſe who make uſe of them to prove 
them; and the other, that the Acts 
ſped by Publick Notaries give a Right 


of Mortgage on the Eſtate of the Per- 


ſon who obliges himſelf, and which a 
private Writing does not give ; becauſe 
if any private Deed or Writing ſhould 
be allowed to convey ſuch a Right, it 
would be an eaſy matter for private 
Perſons to defeat prior Mortgages, by 
antedating poſterior Mortgages for 
Debts contracted after the Settlement 
of the firſt Mortgage. 

All the other Acts which regard o- 
ther Perſons beſides thoſe who are Par- 
ties to them, ſuch as the Acts which 
have been juſt now taken notice of, as 
Teſtaments, publick Regiſters, Colla- 
tions of Benefices, Patents or Commiſ- 
ſions, and others of the like Nature, 
ought to be written by Perſons who are 
veſted with the publick Character and 
Miniſtry, which impowers them to 
draw or ſpeed all theſe different Kinds 
of Acts. Thus, in France, Notaries 
Publick and the Curates of the Pariſh 
draw up laſt Wills and Teſtaments, and 
Codicils; the Curates keep the Re- 
giſters of Chriſtenings, Marriages, and 
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Burials: thus Patrons of Benefices give 
the Preſentatious; and all the other dit- 
ferent Acts ought to be ſped by the 
proper Officer who has the Charge 
thereof, and Notaries Publick ſpeed all 
Contracts and other Acts between pri- 
vate Perſons. 

All theſe ſeveral Acts, of what Na- 
ture ſoever they be, have this in com- 
mon, that they are written Proofs, and 
that the Truth of the Acts being proved 
by the Character which either the pub- 
lick Form and the Signature of the pro- 
per Officer, or the Signature of the pri- 
vate Perſons who are Parties to them 
1 them, they ſerve as a Proof of the 

ruth of the Fact which they declare 
and ſet forth. 

There is likewiſe a fourth Kind of 
Proofs, which are called Preſumptions, 
that is to ſay, Conſequences which are 
drawn from certain Facts that are 
known and proved, whereby to gueſs 
at or infer the certainty of the Fact in 
diſpute, and of which the ſaid known 
Facts are Marks and Signs; and theſe 
ſorts of Proofs are called Preſumptions, 
becauſe they do not demonſtrate the 
Fact it ſelf which is to be proved, but 
prove the Truth of other Facts, the 
Knowledge whereof diſcovers, points 
out, and gives room to conjecture and 
preſume the Fa& in queſtion, becauſe 
of the natural and neceſſary Connection 
between the Facts that are known and 
thoſe which we want to know the Truth 
of. Preſumptions being Conſequences 
that are drawn from known Facts 
to the Fact which is to be proved, 
they are certain or doubtful according 
as the Connection between the known 
Facts and the unknown Fact is certain 
or doubtful : and as there are ſome 
Facts whereof the Connection with o- 
thers is indubitable, ſo there are like- 
wiſe Pre ſumptions which make certain 
and undoubted Proofs ; but thoſe which 
are founded only upon Facts whereof 
the Connection with others is uncer- 
tain, are not Proofs, Thus for a firſt 
Example of a certain Preſumption, if 
it is in proof that two Men having 
quarrelled, the one followed the other 
who fled, and that he who fled having 
taken ſhelter in a Houſe, the other went 
into it, and came out with his Sword 
bloody, the Man who was purſued in 
this manner, being found wounded with 
a Sword in that Houſe wherein there 


was no other Perſon; all theſe Facts 
put 


the Ways of terminating Latu- Suite, &c. 


put together carry with them a Proof, 
that it was this Aggreſſor who killed 
the ſaid Man; and altho no body ſaw 
kim kill him, yet it is enough that Peo- 
ple ſaw the Aggreſſor purſuing the de- 
ceaſed with his naked Sword, follow 
him into the Houſe, and come out again 
with his Sword all bloody, that they 
ſaw that the Perſon was dead of his 
Wounds, and that no body elſe was in 
the Houſe; for theſe Facts which are 
proved have a natural and neceſſary 
Connection with the only Fact which 
remains to be proved, that it was that 
Perfon who gave the thruſt which no 
body ſaw given: this Connection be- 
tween the ſaid Fact and the others, 
makes a very ſufficient Proof, from which 
we may certainly conclude that it was 
this Aggreſſor who gave the Wound of 
which the Party died: and this Proof 
of a Fact which is not known, either 
by Confeſſion, if the Aggreſſor denies 
it, or by Witneſſes who — the wound 
given, or by other ways, is reduced to 
Conjecture, and Pre ſumption, that is 
to ſay, to the natural Conſequence by 
which we gather from theſe Signs and 
Tokens, that it being impoſſible on 
one part, that it ſhould be any other 
Perſon who gave the Wound, and na- 
tural on the other part that it might 
be given by him who followed in this 
manner, it is neceſſary to conclude, and 
impoſſible not to judge him to have been 
the Author of the Murder. | 
But for a ſecond Example of a Pre- 
ſumption that 1s uncertain, if it is prov- 
ed that a Man was found all alone 
near to the dead Body of one who was 
killed on the, High-way, the Conſe- 
Hence is not certain that he is the Per- 
fe who killed him; for he may per- 
haps have come there after the Murder 
was committed, and his Preſence not 
having a neceſſary Connection with the 
Murder, the Preſumption remains un- 
certain, and does not make an undeni- 
able Proof. It appears by theſe two 
Examples, that Preſumptions may be 
either certain and unqueſtionable, or 
doubt ful and uncertain; they are cer- 
tain when they are ſuch, that they 
make a full and perfect Proof, and that 
altho no Perſon did ſee the Fact in 
queſtion, yet one may certainly con- 
clude that it has happened, when they 
ſee its Cauſes, its Signs, its Eflects, 
its Conſequences, and the other Facts 
which are inſeparable from it, and ſo 


: — 


connected with it, that it is not to be 
imagined that the Fact in Controverſy 
has not happened when we ſee the o- 
thers, as in the firſt Example : and on 
the contrary the Preſumptions are 
doubtful, when they are grounded upon 
uncertain or falſe Signs, and from which 
no certain Conſequence can be gathered. 
So that the whole Force of this kind of 
Proot by Preſumptions, conſiſts in the 
neceſſity of the Connection between the 
known Facts and the Fact that is not 
known ; and the Proofs of this nature 
are ſtrong or weak, certain or uncer- 
tain, in proportion as this Connection 
is natural and neceſſary, ſure and cer- 
tain, or as it is doubtful. 

It follows from theſe Remarks on this 
laſt Kind of Proofs by Preſumptions, 
that ſeeing they depend on the Judg- 
ment that is to be made of the neceſſity 
of the Connexion between the known 
Facts and the unknown Facts, the Truth 
of which we want to know, or of the 
uncertainty of the {aid Connection, they 
depend conſequently on making a right 
judgment of the Cauſes from which the 
{aid Connection may be gathered, or 
not gathered. And whereas there is no 
great clearneſs of Underſtanding requi- 
red for diſcovering the Truth of a 
Fact when it is proved, either by thoſe 
who ſaw it, or by ſome Writing, a 
great deal of Underſtanding and Pru- 
dence is neceſſary, and allo Experience; 
in the Caſes where it is neceſſary to 
judge by Preſumption, in order to diſ- 
cern among the Signs and Tokens which 
appear, thoſe which are doubtful, from 
thoſe which are certain; and there is 
ſtill a greater degree of Underſtanding 
and Prudence required, when the Signs 
and Tokens do not appear, in order to 
find them out and diſcover them. 

It is becauſe of this difficulty that the 
World has juſtly admired the Know- 
ledge and Wiſdom of Solomon in that re- 
nowned Judgment which he pronounced 
between the Mother of the Child which 
was alive, and her who had ſtrangled 


her own Child; for the matter was to 


diſcover the truth of a hidden Fact, and 
of which not the leaſt Circumſtance was 
known; ſo that no Sign or Token did 
appear, from which Preſumptions might 
be formed; and the Wiſdom of this 
Judgment conſiſted in finding out a Fa& 
which might be known, and which 
might diſcoyer who was the Mother : 


and it was with this View that Solomon 


expoſed 
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expoſed the two Women to the danger 
of ſeeing the Child, Which they both 
NN to be the Mother of, put to 

eath, being perfuaded that this dan- 
ger would ſurprize and trouble the Mo- 


ther, and that the other could not feel 


the like Impreſſion, nor ſhew the like 
Marks; it was the ſurprize and concern 
which appeared in the Mother, which 
diſcovered the love and tenderneſs which 
Nature had given her for her Child, 
and which: made Solomon to judge upon 
a ſure foundation that ſhe was the Mo- 
ther, becauſe there was a natural and 
neceſſary Connection between the qua- 
lity of a Mother and that tenderneſs, 
and between the ſaid tenderneſs and the 
trouble at the ſight of ſuch a Danger: 
and it was this Connection between 
theſe neceſſary Effects and their natural 
Cauſes, which diſcovered the Mother 
with greater certainty than could have 
been had from the Teſtimony of many 
Witneſles : for whereas Witneſſes may 
deceive, or be deceived; and that the 


whole force of the Proof by Witneſſes 


conliſts in the Preſumption of their hav- 
ing ſufficient Underſtanding and Capa- 
city to know the Facts to which 
they bear Teſtimony, and of their 
Fidelity in relating them, and that this 
Preſumption may be ill grounded, as 
was that of the Teſtimony of the 
two Elders againſt Suſanna; the Proofs 


which are drawn from the neceflary 


Conſequences of natural Effects to 
their Cauſes, and of Cauſes to their 
Effects, are much more certain and 
more infallible. Thus, for example, 
the ſudden motion of a Paſſion in him 
who had forgot his deſign to diſſem- 
ble, is a moſt certain proof of the 
Paſſion which produced that Motion ; 
and the other Effects point out their 
Cauſes; and the only buſineſs is to 
know how to diſcern the neceſſity of 
the Connect ion between the Effects 
and their Cauſes, and the neceſſity of 
the Conſequence between the Facts 
which do appear, and that which we 
endeavour to come at the knowledge 
of: ſo that the common ſaying, that 
we ought not to judge on Preſump- 
tions, 1s both falſe and true, accord- 
ing to the two ways of preſuming 
which we have juſt now taken notice 
of; for we conclude moſt certainly the 
truth of the Cauſe from the truth of 
the Effect, or the truth of the Effect 
from the truth of the Cauſe, when 


The PU BLICK LAW, S. Boo IV. 


the Connection is infallible between 
the one and the other: but we make 
a falſe Concluſion, when we attribute 
to one Cauſe the Effect of another, or 
we conclude without certainty under 
pretext of an apparent Connection be- 
tween that Cauſe and the Effect of 
the other, when we attribute the Ef- 
fect to its Cauſe, but in a ſlight man- 
ner; if the Signs or Tokens thereof 
are uncertain; or if in the caſe of a 
Man being killed on the High-way, 
where one ſingle Perſon is found near 
to the dead body, if we judge that 
the ſaid Perſon killed him, we ſhall 
be in danger, either of judging falſly, 
becauſe it may be that the ſaid Per- 
ſon came there after the flight of the 
Murderer; or of judging without cer- 
tainty, and condemning him wrong- 
fully, if there be no other Tokens 
or Signs which may certainly deter- 
mine us to judge that the ſaid Perſon 
is Sault“ of the Murder; becauſe the 
caſe being doubtful, it would be un- 
juſt to condemn him; and it is better 
to leave to the judgment of God the 
Perſon who is truly guilty, when his 
Crime is not ſufficiently proved, than 
to run the hazard of condemning un- 
juſtly one who perhaps may be inno- 
cent. 

Preſumptions are therefore only cer- 
tain and concluding, when the Con- 
nection between the known Fact and 
the unknown Fact is ſo neceſſary, that 
it makes us judge with certainty of 
the truth of the unknown Fact by the 
knowledge of the other; and this 
kind of Proof is ſo natural and con- 
cluding, that the Laws have eſtabliſh- 
ed certain Preſumptions for Truth. 
Thus, for example, in the Roman 
Law b, it a Man and a Woman being 
accuſed of Adultery, had defended 
themſelves againſt the Accuſation on 
the head of their being too nearly re- 
lated, and having been for that rea- 
ſon acquitted, had afterwards inter- 
married with one another, they were 
puniſhed for Adultery upon the bare 
Preſumption that their Marriage was 
only an effect of the ſame Paſſion 
which had brought them under the 
ſuſpicion. of Adultery. Thus in Hance, 
a Woman who conceals her big Belly 
and her being brought to Bed, is 
preſumed to have murdered her Child, 


b 1. 34. C. de adult. 
: if 


Of the Ways of terminating Law-Snits, &c. 


if it does not appear that it was 
buried or chriſtened publickly; upon 


this Preſumption, that ſhe who was 
unwilling to be known to be a Mo- 


ther, has made away with the Child, 
whoſe Birth brought a Diſhonour up- 


on her, 


Theſe are the ſorts of Preſumpti- 
ons which are called violent, accord- 
ing to the Expreſſion of Pope Alex- 
ander the Third c in another Example, 
upon which may be grounded a ſure 
and certain Judgment. 


c Alexand. 3. C. 12. de præſ 
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BOOK III. 
Of te U BLI CE LAW. 


TITLE I. 


Of Herefies, Blaſphemy, Sacriledge, 


and other Impieties. 


The CONTENTS, 


1. What is Hereſy. 
2. Canonical Puniſhments inflitted on He- 


2 wJI 


9. 


reticks. 
How far Hereticks may be reſtrained 


by the Civil Power. 


. They may take their Churches from 


them, and prohibit their Aſſemblies. 

They may ſend their Miniſters into 
remote Parts, and forbid the reading 
of their Books. 


. They may exclude them from all pub- 


lick Offices, and from exerciſing cer- 
tain Profeſhons. 


. If the Jews may hold Aſſemblies. 
. What conduct they ought to obſerve, 


when they are tolerated. 


What is Blaſphemy, and its different 


kinds. 


10. The Puniſhments to which Blaſphemers 


are liable. 


11. Of Sacriledge, and the Puniſhments of 
thoſe who are guilty of it. | 

12, Of thoſe who violate the Sepulchres of 
the Dead. 


I. 
ERES Lis a Crime of 
High Treaſon againſt the 
Divine Majeſty, whereof 
one 1s guilty, when he 
abandons the true Catho- 
| lick Faith, and obſtinate- 
"— ly maintains an Error 
which the univerſal Church hath con- 


demned *, 

2 Hzreticorum autem vocabulo continentur, & 
latis adverſus eos ſanctionibus ſuccumbere debent, qui 
vel levi argumento a judicio Catholicæ Religionis, 
& tramite detecti fuerint deviare. J. 2. Cod. de Hære- 
ticis & Manichæis, & Samaritis, 

Manifeſtum facimus veſtræ ſanctitati, quod pauci 
quidam infideles, & alieni ſanctæ Dei Catholicæ at- 
que Apoſtolicæ Eccleſiæ, contradicere Judaice atque 
Apoſtaticè auſi ſunt adverſus ea, quæ ab omnibus ſa- 
cerdotibus ſecundim veſtram doctrinam (Joannis 
Papæ) recte tenentur, & glorificantur, atque prædi- 
cantur. J. 8. F 1. Cod. de ſumma Trinitate. 


In England, before the Reformation from 
Popery, many Opinions having been un- 
juſtly extended by the Roniſh Clergy to be 


Hereſy, which really were not, an Af of 
3 Parlia- 


1. What it 
Herejy. 
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2 Supplement to the Publick LA W, Sc. Boox III. 


Parliament was made in the fin Tear 
of the Reign of Queen Elizabeth, declar- 
ing that from thence forward no Matter 
or Doctrine ſhould be adjudged to be He- 
reſy, but only ſuch as before that Time 
had been determined, ordered or adjudged 
to be Hereſy, by the Authority of the Ca- 
nonical Scriptures, or by the firſt four ge- 
neral Councils, or any of them, or by any 
other general Council wherein the ſame was 
declared Hereſy, by the expreſs and plain 
Words of the ſaid Canonical Scriptures, or 
ſuch as ſhould thereafter be ordered, judged 
or determined to be Hereſy, by the High 
Court of Parliament, with the Aſent of 
the Clergy in their Convocation, Stat. 
1. Eliz. chap. 1. $. 36. 


II. 


2. Can They who will not hearken to the 
nical Pu- Church, which is the pillar of Truth, and 
niſoments againſt which the Gates of Hell ſhall ne- 
ver prevail, ought to be treated as Hea- 
thens and Publicans. For which Reaſon 
it is, that the Church cuts them off from 
its Communion, in excluding them from 
the Participation of the Sacraments, from 
Joining in the publick Prayers, and from 
Chriſtian Burial, But the Church, like 
a tender Mother, is always ready to re- 
ceive them again into her Arms, when 


employ the temporal Authority for the 
* of 3 to prevent their 
ſpreading or being propagated in their 

minions. And this they are bound 
to do, not only in maintenance of the 
Decifion of the Catholick Church, of 
which they are the Protectors and De- 
fenders, but alſo that they may preſerve 
Unity among their Subjects, which is 
often diſturbed by the diverſity of Opi- 


nions in Matters of Religion . 


they retract their erroneous Tenets, and 
ſubmit to the Decifions of the Church“. 


b Hzc eſt igitur vera veſtra fides: hæc certa 
religio: hoc beatæ recordationis, ut diximus, pa- 
tres omnes, præſuleſque Romanæ Eccleſiæ, quos 
in omnibus ſequimur, hoc ſedes Apoſtolica prædi- 
cavit hactenus, & inconcuſsè cuſtodi vit; huic con- 
feſſioni, huic fidei quiſquis contradictor extiterit, 
alienum ſe ipſe a ſanctà Communione, alienum ab 
Eccleſia judicabit eſſe Catholica. Sed obduratum 
eſt cor eorum, ut ſcriptum eſt, ut non intelligerent ; 
& paſtoris voeem oves, quæ meæ non erant, au- 
dire minimè voluerunt, in quibus obſervantes ea, 
quæ ab ipſorum ſunt ſtatuta pontifice, eos mini- 
me in noſtra communione recipimus, & ab omni 
Eccleſia Catholica eſſe juſſimus alienos: nifi erro- 
re damnato, noſtram doctrinam quantocius ſequi, 
habiti regulari profeſſione ſignaverint. Æquum 
quippe eſt, ut qui noſtris minime obedientiam ac- 
commodant ſtatutis, ab Eccleſiis habeantur extor- 
res, Sed quia gremium nunquam redeuntibus 
claudit Eccleſia; obſecro Clementiam veſtram, ut 
ſi proprio depoſito errore, & pravi intentione de- 
pulſa ad unitatem Eccleſiæ reverti voluerint, in 
veſtram communionem receptis, indignationis 
veſtræ removeatis aculeos. J. 8. inter. F. 6. Liquet. 
Cod. de ſumma Trinitate. 


III. 


2. e The Power which Jeſus Chriſt hath 


far Here- committed to his Church being altoge- 
ticks may ther Spiritual, ſhe can inflict upon Here- 
oo 4, ticks none other but Spiritual Puniſhments, 
Civii the greateſt whereof is that of Excom- 


Peer. munication. But Sovereign Princes may 


V. 


Wir 
A +, 


Warts, all 
bid the 


uling of | 


{ 
| 
© CunQos populos, quos Clementiz noſtræ regit \ 
imperium, in tali volumus religione verſari, quam { 
divum Petrum Apoſtolum tradidiſſe Romanis, religio ( 
uſque adhuc ab ipſo inſinuata declarat, quamque Pon- 
tiſicem Damaſum ſequi claret, & Petrum Alexan- t 
driæ Epiſcopum, virum Apoſtolicæ Sanctitatis: hoc 
eſt, ut ſecundim Apoſtolicam diſciplinam, Evange- 
licamque doctrinam, Patris & Filii & Spiritus ſancti 0 
unam Deitatem, ſub pari Majeſtate, & ſub pia Tti- E 
nitate credamus. Hanc legem ſequentes Chriſtiano- J; 
rum Catholicorum nomen jubemus amplecti; reli- tl 
uos vero dementes, veſanoſque judicantes, hzretici le 
ogmatis infamiam ſuſtinere, divinã primùm vindicta, & 
| etiam motus animi veſtri, quem ex cæleſti ar- : 
itrio ſumſerimus ultione plectendos. J. 1. Cad. ae di 
ſumma Trinitate. fed 
Decere arbitramur noſtram imperium, ſubditos far 
noſtros de religione commonefacere: Ita enim & A 
leniorem acquiri Det ac Salvatoris omg pa Chriſti qu 
nignitatem poſlibile eſſe exiſtimamus, ſi quando & de 
nos pro viribus ipſi placere ſtuduerimus, & noſtros noi 
ſubditos ad eam rem inltituerimus. J. 3. Cod. de ſun- ( 
ma Trinitate. qui 
am 
exp 
IV. tori 
One of the moſt effectual Ways which 47 1 
eee Princes can take to hinder the , dur 
Progreſs of Hereſy, is to take from the (, null 
Hereticks the Places where they aſſem- fat FR 
ble for the Exerciſe of their pretended “ * 
8 0 . hit the. 4 
Religion, whether it be Churches that, Fr 
they have taken from the Orthodox 
Chriſtians, or Temples which they them- | 
ſelves have built, and to forbid their 7 * 
aſſembling together in private Houſes. be them ry 
If they tranſgreſs theſe Laws, the Ma- Im ol} 
gms ought to puniſh them the more 100 wel 
everely, in that the Civil Policy con- A . 0! 
demns all Aſſemblies which are not autho- er * 
rized by the Sovereign 4. kin Pr. me 
fm, Pro 
d Nullus hæreticis miniſteriorum locus, nulla 2d lege 
exercendam animi obſtinacioris dementiam pateat 
occaſio. Sciant omnes, etiam fi quid ſpeciali quolibet T | 
reſcripto per fraudem elicito ab hujuſmodi hominum feftu 
genere impetratum ſit, non valere. Arceantur cunc- libris 
torum hæreticorum ab illicitis congregationibus turbæ. & off 
J. 2. Cod. de ſumma Trinitate. Mani 
Cuncti hæretici procul dubio noverint omnia ſity 
loca adimenda efle, five ſub Ecclefiarum nomine te- T; 
neantur, five diaconica appellentur, vel etiam deca- as 
nica; Sive in privatis ædibus vel locis, hujuſmoC) T; 
eætibus copiam præbere videantur : His ædibus vel tle 
locis privatis Eccleſiæ Catholicz vindicandis. Ad hoc whic 
interdicantur his omnibus, ad litanias nocte vel die corps 
profanis coire conventibus, ſtatutà videlicet concen” The 
natione fi quid hujuſmodi fieri vel in publico, II 
vel in privatis ædibus concedatur. J. 3. Cod, de He ent 
retici & Manich #15. Ouni 


* Of Crimes and 


\ 


Rom Another Means, which is not leſs ef- 
heir fectual than the former, is to remove 
infer! into diſtant Parts the Miniſters who pro- 


2 * te the Error, and who ſeduce the 
Eli he Weak and Simple by their falſe Learning, 


ling f or who encourage in their erroneous 

ir Opinions thoſe who have embraced them ; 

WW. © prevent the Books of Hereticks from 
falling into the Hands of weak People 
who may be eaſily led aſtray by their 
ſubtil Notions ; and to take care that the 
Children of Hereticks be educated in 
the Schools of the Orthodox ©. 


e Sancimus ut qui affectant impiam Neſtorii opini- 
onem, vel nefariam ej us doctrinam ſeftantur; fi 
Epiſcopi aut Clerici ſint, ab Ecclefiis ejiciantur : fi 
laici, anathematizentur, licentiam habituris Or- 
thodoxis, quicunque voluerint, ſecundum noſtram 
legiſlationem, abſque metu, & damno ipſos propalare 
& accuſare. J 3.4. 2. Cod. de ſumma Trinitate. 

Ur autem omnes re ipſa diſcant, quantum noſtra 
divinitas averſetur eos, qui impiam Neſtorii fidem ad- 
ſectant: Precipimus Irenæum dudum ob hancce cau- 
{am noſtræ indignationi ſuppoſitum, & poſtea 
Tyriorum Civitatis Epiſcopum factum, ex Tyriorum 
quidem Eccleſia dejici, in ſu autem duntaxat patria 
degere quieſcentem omnimodo, & ſchemate atque 

nomine ſacerdotis exutum. id. & 4. 

Quoniam vero pervenit ad pias noſtras aures, quòd 
quidam doctrinas quaſdam conſcripſerunt, ediderunt 
ambiguas, & non per omnia ac preciſe congruentes 
expoſitæ orthodoxæ fidei a ſanctã Synodo eorum ſanc- 
torum Patrum, qui Nicææ & Epheſi convenerunt,— 
jubemus, facta hujuſmodi ſcripta, five antea, five 
nunc, (potiſſimum autem ea quz Neſtorii ſunt) com- 
buri, & perfectiſſimo interitui mancipari; ita ut in 
nullius cognitionem venire poſlint. 1d. 5 3. 

Qui dicuntur ex ipſis Montaniſtis, Epiſcopi, aut 
Clerici, expelluntur urbe Conftantinopolitani, J. 20. 
F. 2. de Hereticis & Manichzis. 


VI. 


i It is alſo very natural that a Catho- 
= lick Prince ſhould not ſuffer Hereticks 
7 Who are in his Territories to bear there 
and ployments, or to exerciſe ſome Profeſ- 
„ ions which are the moſt in Repute, 
>. ſuch as theſe of Advocates, Phyſicians, 
En, Profeſſors in the Univerſities and Col- 
leges *. 

Qui tribuit eis (Montaniſtis) irrationabilem præ- 
ſecturam, decem libris mulctatur, & decem quoque 
libris Præſides ex negligentia, & Comes privatorum, 


& officium eorum. J. 20. f. 3. Cod. de Hereticis & 
Manichæis. 


There are many Laws in the Code, in 
the Title de ſumma Trinitate, and the 
Title de Hereticis & Manichæis, by 
which the Emperors condemn Hereticks to 
corporal Puniſhments, and even to Death. 
The Ordinances of Francis the 1ſt, and of 
Henry the 2d, direct likewiſe Corporal 
Ouniſhments to be inflicted on Hereticks. 
To theſe ſevere Edifts ſucceeded the Edidts 
of Pacification, to which the great Num- 


f any publick Offices, any honourable Im- 


Offerices. Tit. 1. 3 


bers of thoſe profeſſing the Reformed Re- 
ligion in France gave Riſe: Lewis the 
XIV® took a middle Way . between thoſe 
two Extremes. He took from the Reform- 
ed every Thing that might contribute to 
encourage them to go on in their own 
Opinions, he deprived them of all Honours, 
thinking to engage them by that Means to 
reflect on their State and Condition, and 
to forſake the Doctrines of the Reformed 
Church, and to become Members of the 
Church of Rome. This Method was ſaid 
not to be a Command to them to imbrace 
the Romiſh Religion, but the Adding to 
the Inſtructions and Exhortations of the 
Miniſters of the Church of Rome, tem- 
poral Means which they pretended could 
not be look'd upon as Ads of Violence. 
It is certain however that they treated 
with greater ſeverity, thoſe among the Re- 
formed who any way trangreſſed againſt 
the Rules which the French King had pre- 
ſcribed, for preventing the Growth of the 
Reformed Religion, and alſo ſuch of the Re- 
formed as held Aſſemblies contrary to the 
Laws in being. And it was pretended, 
that thoſe puniſhments were not inflicted 
on them becauſe of their Opinions in Mat- 
ters of Religion, but becauſe they had 
tranſgreſſed the Laws of the Civil Policy 
of the Kingdom. 


VII. 
The Jews cannot hold Aſſemblies, 7. F the 


nor have the Exerciſe of their Religion, Jews may 
except in the Towns where the Sove- 3 on 
reign Princes have expreſsly given them 
leave to do it. And they ought not 

to build any new Synagogues in thoſe 
Towns, without leave from the Prince. 

They are excluded from all Dignites, 

and honourable Employments *. 


5 Hac valiturà in omne ævum lege ſancimus, ne- 
minem judæorum, quibus omnes adminiſtrationes & 
dignitates interdictæ ſunt, nec defenſoris civitatis 
fungi ſaltem officio, nec patriæ honorem arripere con- 
cedimus; ne adquiſiti ſibi officii autoritate muniti, ad- 
verſus Chriſtianos, & ipſos plerumque ſacræ Religio- 
nis antiſtites, veluti inſultantes fidei noſtrz, judicandi, 
vel pronunciandi quamlibet habent poteſtatem. 5. 1. 
Illud etiam pari conſideratione rationis arguentes, 
præcipimus, ne qua Judaica Synagoga in novam fa- 
bricam ſurgat : Fulciendi veteres permiſſa licentia, 
quæ ruinam minantur. F. 2. Quiſquis igitur, vel 
infulas accepit, quzſitis dignitatibus non potiatur : 
vel fi ad officia vetita irrepſerit, ab his penitus repel- 
latur : vel ſi Synagogam extruxerit, compendio Ca- 
tholicæ Eccleſiæ noverit ſe laboraſſe. Et qui ad ho- 
nores & dignitates irrepſerit, habeatur, ut anteà con- 
ditionis extremæ, etſi honorariam illicite promeruerit 
dignitatem. Et qui Sy nagogæ fabricam cceperit, non 
ſtudio reparandi, cum damno quinquaginta librarum 
auri, fraudetur auſibus ſuis. J. 19. Cod. de Fudeis. 


VIII. 


When the Jews are permitted to have 9. Hat 


the free Exerciſe of their Religion in any Co 


T Town, to obſerve, 
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Town, it is always upon condition, that 
hall do nothing in Contempt of 
the Holy Myſteries 0 the Chriſtian Re- 


ligion, and that they ſhall not any Way 


inſult the Chriſtians. On the other hand 
the Chriſtians are not to inſult the Jeu 
when they aſſemble in their Synagogues, in 
caſe. their Aſſemblies are tolerated by 
the Prince. The Jews are ſeverely puniſh- 
ed when . they en Chriſtians to be 
circumciſed, or 9 they inſult thoſe 


among them who have abandoned Juda- 


iſm, in order to imbrace the Chriſtian 
Religion = f 

> Judz0s quoſdam feſtivitatis ſuæ ſolemnia ad pœnæ 
quondam recordationem incendere, & ſanctæ crucis 
adſimulatam ſpeciem in contemptum Chriſtianæ fidei 


ſacrilega mente exurere, provinciarum Rectores pro- 
hibeant : neve locis ſuis fidei noſtræ ſignum immiſ- 


| ceant, ſed rirus ſuos citra contemptum Chriſtiane 


legis retineant : amiſſuri ſine dubio permiſſa hacte- 
nus, niſi ab illicitis temperaverint. J. 11. Cad. de 
Judæi n. 8 

Nullus tanquam Judzus, cum fit innocens, obte- 
ratur, nec expoſitam eum ad contumeliam religio- 


. qualiſcunque perficiat: non paſſim eorum Synagogæ, 


vel habitacula concrementur, vel perperam - fine ulla 


ratione cædantur. Cum alioquin, etiam fi fit aliquis 


ſceleribus implicitus, idcirco tamen judiciorum ri- 
gor, juriſque publici tutela videtur in medio conſti- 
tuta, ne quiſquam ſibi ipfi permittere valeat ultio- 
nem. Sed ut in hoc perſonis Judzorum volumus 
eſſe proviſum : ita id quoque monendum eſſe cenſe- 
mus, ne Judzi forſitan inſoleſcant, elatique ſui ſecu- 
ritate, quicquam præcipites in Chriſtianam reveren- 
tiam ultionis admittant. J. 14. Cod. de Fudeis. 
Judzi & bonorum proſcriptione, & perpetuo exi- 


lio damnabuntur, fi noſtræ fidei hominem circum- 


cidiſſe eos, vel circumcidendum mandaſſe conſtiterit. 


J. 16. Cod. de Fudæiis. 

Judæus, qui eum qui Judaicz Religionis non eſſet, 
contraria doctrinã ad ſuam Religionem traducere præ- 
ſumpſerit, bonorum proſcriptione damnetur, miſe- 
rumque in modum puniatur. /. 18. Cad. de Judæii. 


In England, it is provided by an Af 
of Parliament, 1. Anne, Cap. 30. that 
if any Jewiſh Parent, in order to the Com- 
pelling their Proteſtant Children to change 
their Religion, ſhall refuſe to allow ſuch 
Child a fitting Maintenance, ſuitable to the 
Degree and Ability of ſuch Parent, and 
to the Age and Education of ſuch Child, 
upon complaint thereof to the Lord High 
Chancellor, he may make ſuch order 


\ therein, for the Maintenance of ſuch Pro- 


9. What a 


teſtant Child, as he ſhall think fit. 
Blaſphemy is, when any Reproaches, 


B/aſphe- Injuries and Execrations are uttered againſt 


my, and 
its diffe- 
vent kinds. 


= 


God, and the Perſons of the Holy Tri- 
nity; whether it be that they deny the 
Almighty Power of God, or that they 
attribute to him ſome: Failings and Im- 
perfections, or that they ſay that he has 
not ſome of the Perfections which are 


eſſentially united to the Divine Nature, or 


whether it be chat they attack the prin- 
. 1 ' = 5 


cipal Myſteries of Religion. There are 
two ways of committing this horrible 
Crime, one by Words, and the other 
by Writing. Blaſphemy is commonly 
attended with execrable Oaths. It is pro- 
hibited both by the Law of God, and 
alſo by the Laws of Mann 


i Quoniam.quidem ad hzc quæ diximus, & blaf. 
hema verba, & ſacramenta de Deo jurant, Deum 
ad iracundiam provocantes : iſtis injungimus abſti- 
nere ab hujuſmodi, & 'aliis blaſphemis verbis, & non 
jurare per capillos, & caput, & his proxima vera. 
Si enim contra. homines factæ blaſphemiz impunitz 
non relinquuntur ; . multo magis qui ipſum Deum 
blaſphemant digni ſunt ſupplicia ſuſtinere. Propte- 
rea igitur omnibus hominibus hujuſmodi præcipimus 
a prædictiĩs delictis abſtinere, & Dei timorem in cor- 
de accipere, & ſequi eos qui bene vivunt. Propter 
talla enim delicta, & fames, & terræ motus, & peſ- 
tilentiæ fiunt: Et propterea admonemus abſtinere ab 
hujuſmodi prædictis illicitis, ut non ſuas perdant ani- 
mas. Sin autem & poſt hujuſmodi noſtram admoni- 
tionem ipveniantur aliqui in talibus permanentes 
delictis: Primùm quidem indignos ſemet ipſos fa- 
ciunt Dei miſericordia : Poſt hæc autem & legibus 
conſtitutis ſubjiciuntur tormentis. Nov. 77. cap. 1. F. 1. 


5. 8 


Blaſphemers are puniſhed the firſt Time 10. 7 


by Fine, or publick Penance, and in 
Caſe of frequent Relapſes their Lips are 


peirced with a hot Iron, their Tongue is B, 
cut out, and they are condemned to the | 
Pillory, to Baniſhment or to the Gallies, — 


Sometimes the Blaſphemies are ſo enormous, 
or have been uttered with ſome Circum- 
ſtances which do ſo greatly aggravate the 
Heinouſneſs of the Crime, that he who 
has been guilty thereof may be Condem- 
ned for the firſt Time to ſome Corporal 
Puniſhment, and even to Death it elf, 
The Writings which contain Blaſphemies, 
are ordered to be burnt by the Hands 
of the common Hangman *, 


* judices prohibeant, ut a blaſphemiis, & perju- 
ris, quz ipſorum inhibitionibus debent comprimi, 
omnes homines penitus conquieſcant, /. 3. in fine 
Cod. de aleatoribus. 

Præcipimus enim glorioſiſſimo Præfecto regiæ Ci- 
vitatis, permanentes in prædictis illicitis & impiis acti- 
bus poſt hanc admonitionem noſtram comprehen- 
dere, & ultimis ſubdere ſuppliciis, ut non ex con- 
temptu talium inveniatur & Civitas & Reſpublica per 
hos impios aus lædi. Si enim & poſt hanc noſtram 
ſuaſionem quidam tales invenientes, hoc ſubtercela- 
verint; fimiliter 3 Domino Deo condemnabuntur. 
Ipſe etenim glorioſiſſimus præfectus ſi invenerit quoſ- 
dam tale aliquid delinquentes, & vindictam in eos non 
intulerit ſecundum noſtras leges: Primùm quidem 
obligatus erit Dei judicio, poſt hæc autem & noſtram 
indignationem ſuſtinebit. Nov. 77. cap. 1.5. 2. 

See the Ordinances of the Kings of France, S.. 
Lewis, Philip VI. Charles VII. Lewis XII. Francis 
I. Henry II. Charles IX. Henry III. again Bla, 
phemers, collected in the ninth Book of the Compariſon 9 
the Ordinances of Guenois, and the Declaration of 
Lewis XIV. of the 30 of July 1666, again/? 1h:/e 
who imprecate and blaſpheme the baly Name «of Gad. 

[By an AR of Parliament in England, 9 & 19 
W. 3. 75 32. for ſuppreſſing Blaſphemy and Pro- 
phaneneſs, it is enacted, That ſuch Perſons as haY- 


ing been educated in, or having made Profeſſion - 
the 
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the Chriſtian Religion within the ſaid Realm, and 
ſhall by writing, printing, teaching, or adviſed ſpeak- 
ing, deny any one of the Perſons in the Holy Tri- 
nity to be God, or ſhall aſſert or maintain there are 
more Gods than one, or ſhall deny the Chriſtian 
Religion to be true, or the Holy Scriptures of the 
Old and New Teſtament to be of Divine Authority, 
and be thereof lawfully convicted, ſhall for the firſt 
Offence be incapable to have and enjoy any Offices 
or Employments Eccleſiaſtical, Civil or Military. 
And being a ſecond Time convicted of any of the 
aforeſaid Crimes, ſhall be diſabled to ſue, proſecute, 

lead or uſe any Action or Information in Law or 

quity, or be Guardian of any Child, or Executor 
or Adminiſtrator of any Perſon, or capable of any 
Legacy or Deed of Gift, or to bear any Office, Ci- 
vil or Military, or Benefice Eccleſiaſtical, for ever, 
within the ſaid Realm; and ſhall ſuffer three Years 
Impriſonment, from the Time of ſuch Conviction, 
without Bail or Mainprize. 


XI. 


11. Of Sa- Sacriledge is an Abuſe and Prophana- 


oiled Le. 
and the 
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mints of 
ttt who 
ot guilty 
of it, 


12. Of 


100 x why 


tion of Things that are holy, or a 
Crime committed againſt the Perſons and 
Things which are conſecrated and ſet 
apart for the Worſhip of God. Thoſe 
Perſons are puniſhed as guilty of Sacri- 
ledge, who ſteal the Communion Plate, 
and the Ornaments ſet apart for the Ser- 
vice of the Altar, thoſe who ſteal com- 
mon Moveables out of a Place that is 
holy, thoſe who are ſo wicked as to 
prophane the conſecrated Elements, thoſe 
who take upon them to adminiſter the 
Sacrament without having received the 
Order of Prieſthood ; thoſe who ſtrike, 
maim, or kill any one in Holy Orders, 
Thoſe who are guilty of Sacriledge, are 
condemned to Death, unleſs there be 
ſome particular circumſtances in their caſe 
which may engage the Judges to miti- 
gate the Puniſhment ', 


\ 1 Mandatis autem cavetur de facrilegis, ut Præſides 
ſacrilegos, latrones, plagiarios, conquirant, & ut 
prout quiſque deliquerit, in eum animadvertant. 
Et fic Conſtitutionibus cavetur, ut ſacrilegi extra or- 
dinem digna pcena puniantur. J. 4. . 2. J. ad Le- 
gem Fuliam peculatus, & de ſacrilegis. 
Sacrilegi capite puniuntur. Sunt autem ſacrilegi, 
qui publica ſacra compilaverunt. J. 9. princ. F. ibid. 


XII. 


It is a kind of Sacriledge to violate the 
Sepulchres of dead Perſons, whether it be 


"late the that the Bodies of the Dead are duk 10 nu 


Shulchres 
the 
Dead. 


way of Inſult, or to put them to ſome 
unlawful uſes; or whether it be that the 
Bodies are only dug up, or that they 
carry away the Ornaments of the Tombs. 
The Law declares thoſe who are guilty 
of this Crime to be infamous Perſons, 
and the Judges condemn them to Cor- 
poral Puniſhments, which are different 
according as . the Circumſtances of the 
Caſe are different v. It ought not to be 
ſuffered that a Creditor ſhall hinder the 

Vol. II. | 7 


Interment of the Corps of his Debtor ; 
and if any one ſhould be ſo raſh as to ſtop 
the burying of a Perſon deceaſed under 
this pretext, he would be fined very ſe- 
verely. And if he had taken notes from 
the preſumptive Heirs of the Deceaſed 
in their own Names, or had taken pled- 
ges before he would conſent that the 
Corps of the Deceafed ſhould be carried 
away, all the precautions taken by him 
would be null and void, and the Preſump- 
tive Heirs would be relieved againſt an Ob- 
ligation ſo contrary to good Manners ”. 


m Pergit audacia ad buſta defuntorum, & aggeres 
conſecratos : Cum & lapidem hinc movere, & ter- 
ram evertere, & ceſpitem evellere, proximum ſacri- 
legio majores noflri ſemper habuerint : Sed & orna- 
menta quædam tricliniis, aut porticibus auſerre de 
ſepulchris. Quibus primo conſulentes, ne in piacu- 
lum incidat contaminata religio deſunftorum, hoc 
fieri prohibemus, pcena ſacrilegii cohibentes. / 6. 
Cod. de ſepulthro wiolato. 

Huic autem pœnæ ſubjacebunt, & qui corpora ſe- 
pulta, aut reliquias contrectaverint. J. 4. in fine 
Cod. ibid. 

Adverſus eos qui cadavera ſpoliant, Præſides ſeve- 
rius intervenire ſolent; maxime ſi manu armata ad- 
grediantur: Ut ſi armati more latronum id egerint, 
etiam capite plectantur, ut divus Severus reſcripſit ; 
fi fine armis, uſque ad pœnam metalli procedunt. 
Qui de ſepulchri violati actione judicant, æſtima- 
bunt, quatenus interſit : Scilicet ex injuria quæ fac- 
ta eſt, item ex lucro ejus qui violavit, vel ex damno 
quod contigit, vel ex temeritate ejus qui fecit. /. 3. 
F. 7. 8. F. de ſepulthro violato. 

Rei ſepulchrorum violatorum, fi corpora ipſa ex- 
traxerint, vel oſſa eruerint, humiliores quidem for- 
tunæ ſummo ſupplicio afficiuntur, honeſtiores in 
inſulam deportantur : alias autem relegantur, aut in 
metallum damnantur. J. 11. F. de ſepulchro vislato. 

Sepulchri violati actio infamiam irrogat. J. 1. F. 
de ſepulehro piolato. 

n Cum fit injuſtum, & noſttis alienum temporihus, 
injuriam fieri reliquiis deſunctorum, ab his qui de- 
bitorem ſibi eſſe mortuum dicendo, debitumque exi- 
gendo, ſepulturam ejus impediunt: Ne in poſterum 
eadem injuria procederet, cogendis his, ad quos fu- 
nus mortui pertinent, ſua jura perdere: Ea qui- 
dem, quæ mortuo poſito ante ſepulturam ejus facta 
fuerint, vel exigendo quod debitum eſſe dicitur, vel 
confeſſiones aliquas, aut fidejuſſorem, aut pignora 
capiendo, penitus amputari præcipimus. Redditis 
vero pignoribus, vel pecuniis, quæ ſolutæ ſunt, vel 
abſolutis fidejuſſoribus, & generaliter omnibus ſine 
ulla innovatione in priſtinum ſtatum reducendis, 
principale negotium ex integro diſceptari. Eum 
vero, qui in hujuſmodi fuerit deprehenſus flagi- 
tio, quinquaginta libras auri dependere, vel ſi mi- 
nus 1doneus ad eas perſolvendas fit, ſuo corpore 
ſub competenti judice pœnas luere, J. 6. Cad. de 
ſepulcbro piolato. 
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TITLE II. 
Of the Crime of High Treaſon. 
The CONTENTS. 


1. What is High Treaſon: 

2. Attempts againſt the Queens, and a- 
gainſt the Princes of the Royal Family. 

3. Different ways of falling under the 
Crime of High Treaſon. 

4. The ſame. 


tes 
BG: 
P 


5. Of the Accomplices in this Crime, and gu 


of thoſe who being privy to the De- 
ien of the Criminal, have nat re- 
vealed it. 

6. The Puniſhments of thoſe who have at- 
tempted to take away the Life of 
the Sovereign. 

7. Other Puniſhments inflifted on thoſe 
who are guilty of High Treaſon. 

8. This Crime is not extinguiſhed by the 
Death of the C Dec. 


"I 
1. What is e 16 H Treaſon is, when any 
High 1 58 Attempt is made againſt the ſa- 


Treaſon. s cred Perſon of the King, and 

dees againſt the State. This Crime 
is the . heinous of all thoſe that 
can be committed againſt the Order of 
Civil Society. It is a kind of Sacrilege, 
becauſe Sovereign Princes are \ the 


Earth the Images of God himſelf - 


2 Proximum facrilegio eſt, quod Majeſtatis dici- 
tur. Majeſtatis autem crimen eſt, quod adverſys 
populum Romanum, vel ad verſus ſecuritatem ejus 
committitur. J. 1. V ad Legem Fuliam Majeſtatis. 

Publica autem Judicia hec ſunt: Lex Julia Ma- 
jeſtatis, quæ in eos qui contra Imperatorem vel 
Rempublicam aliquid moliti ſunt ſuum vigorem ex- 
tendit. Cujus pœna anime amiſſionem ſuſtinet, & 
memoria rei etiam poſt mortem damnatar. fit. 
ae publ. judiciis. F. publica. 


II. 


2Attempts We ought to place among the Num- 
againft the ber of Crimes of High Treaſon, Attempts 


Deen, againſt the Queens, againſt the King's Chil- 
and C Aren, OY inſt the Princes pA the 


thePrinces 


the Real Royal Family, Attempts may be made 
Family. againſt them as well as againſt the Kings 
two different manner of Ways, by Acti- 
ons, or by n and even by De- 

ſigns formed againſt their Life b. 
> De nece etiam virorum illuſtrium qui conciliis & 
conſiſtorio noſtro interſunt, Senatorum etiam (nam 
& ipſi pars corporis noftri ſunt) vel cujuſlibet poſtremo 
qui nobis militat cogitaverit, (eadem enim ſeveritate 
voluntatem ſoeleris qua effectum, puniri jura volue- 


on them is more or leſs 


runt) ipſe quidem utpote majeſtatis reus, gladio ſeri- 
atur, bonis ejus omnibus fiſco noſtro addiftis, /. b. 
Cad. ad L. Fuliam Majeftatis, 

Me may apply-to the Princes of the Bluod Royal, mare 
properly than to Senators, theſe Words of the Emperor: 


Arcadius and Honorius, Nam & ipſi pars corporis no- 


ftri ſunt. ele 20bo make any Attempt again Magi. 


Arates are puniſbed more ſewerely, than if they bad at- 
tacked private Perſans; and the Puniſhment infliged 
ere, according to the quality 
of the Magiftrates have been offended. But the 
faid Offenders are nat treated as if they were guilty of 
High Treaſon. 


III. 
All Perſons, of whatſoever State and 
Condition they be, may 


ſon; and they are prohibited to hold 
Correſpondence, and to enter into Lea- 


rectly, by Word of Mouth or by Writ. 
ing, within or without the Kingdom, 
with Foreign Princes, to levy Troops 
without the King's expreſs Leave, to ex- 
cite the Subjects to take up Arms againſt 
their Sovereign, to hinder the Execu- 
tion of his Orders, to aſſume to themſelves 
a Sovereign Authority in any Province ©, 


© Quo tenetur (crimine Majeſtatis) is cujus oper? 
dolo malo concilium initum erit, quo obſides injuſſu 
principis interciderent, quo armati homines cum telis, 
lapidibuſve in urbe fint, conveniant adyerſus rem- 
publicam, locave occupentur vel templa. Quove 
ccetus, conventuſve fiat, homineſque ad ſeditionem 
convocentur quove quis contra rempublicam 
arma ferat. Quive hoſtibus papuli Romani nuntium, 
literalve miſerit, ſignumve dederit, feceritve dolo 
malo, quo hoſtes populi Romani conſilio juventur ad- 
verſus rempublicam. Quive milites ſollicitaverit, 
concitaveritve : quo ſeditio, tumultuſve adverſus rem- 
publicam fiat. J. 1. F. ad legem Juliam Maje/tatis. 

Eidem lege tenetur, & qui injuſſu principis bellum 
geſſerit, delectumve habuerit, exercitum comparave- 
rit, quive cum ei in provincia ſucceſſum effet, exer- 
citum ſuceſſori non tradidit. J. 3. F. ad L. Julian 


Majeftatis. 
IV. 


It is High Treaſon to deſert from 4. 7 | 
the Army to the Enemies of the State, e. 


to deliver up to them by treachery Pla- 
ces or Poſts which might be defended, 
to give them admiſſion into the Towns 
of the Kingdom, or within the Camp *. 


d (Majeſtatis crimine tenetur) qui exercitum de- 
ſervit, vel privatus ad hoſtes perfugit. J. 2. F. ad L. 
Juliam Majeftatis, ; 

Lex autem Julia Majeſtatis præcipit, eum qu! 
Majeſtatem publicam læſerit, teneri : qualis eſt ille 
qui in bellis ceſſerit, hoſtemve arcere renuerit, aut 
arcem non tenuerit, aut caſtra conceſſerit; J 3. F. 
ad L. Fuliam Majeſtatis. 

Ma jeſta tis crimine accuſari poteſt, cujus ope, con 
filio, dolo malo provincia vel civitas hoſtibus pro- 
dita eſt. J. 10. F. ad L. Juliam Majeſtatis. 


N 


In Crimes of High Treaſon, they puniſh 3, 
the Perſons who have com- ;, 


mitted the Fact, but likewiſe thoſe who C 
have “ 


not only 


3. Dif 
render them- rent way 
ſelves guilty of the Crime of High Trea- “ ſally 

Mader itt 
Crime if | 
: , High Tru. 
es and Confederacies directly or indi- 
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b. The 
Peri t 
nents of 
toe w bo 
tare at- ] 
un fed to 


gl ine have formed the Defign of committing 
rie eine jt, when there are ſufficient Proofs a- 
ii gainſt them. They likewiſe condemn as 
, bes guilty of High Treaſon, thoſe who hav- 
tal ing had ſome Knowledge of the wicked 
it. Peſigns formed againſt the King, and 
the State, did not reveal them, although 
they had no hand in the ſaid criminal 
Aſſociations. One becomes an Accomplice 
of the Crime, by not taking all the ne- 
ceſſary Meaſures to prevent it. One 
ought not to give the leaſt Ground for 
any Suſpicion againſt him, in a Matter 
of ſo great Importance. It is for this 
Reaſon that Officers who receive Meſ- 
ſages, or Letters from the Enemies of 
the State, are obliged to acquaint their 
Superiors therewith, upon pain of being 
treated as Traitors e. 


Difgn of 


* Majeſtatis rei etiam poſt mortem tenentur, & 
confiſcatur eorum ſubſtantia: & poſt mortem hoc 
crimen moveri incipit, & memoria defuncti dam- 
natur: & res ejus hæredibus auferuntur. Nam ex 
eo tempore, quo hanc co gitationem ſubiit, propter 
cogitationem dignus eſt pœna. J. 6. Cod. ad L. Ju- 
liam Ma j eſtatis. | 

Id quod de prædictis (reis Majeſtatis) etiam de 
ſatellitibus, conſciis, ac miniſtris eorum fimili ſeve- 
ritate cenſemus. Sane fi quis ex his in exordio initz 
factionis, ſtudio vero laudis accenſus, initam prodi- 
derit factionem, & premio & honore a nobis do- 
nabitur. Is vero qui uſus fuerit factione, fi vel ſerò 
incognita tamen adhuc) conſiliorum arcana patefe- 
cerit: abſolutione tantum, ac venia dignus habebi- 


tur. J. 5.4. 6. 7. Cod. ad L. Juliam Majeſtatis. 
VI. 


%% Thoſe who have attempted to take away 
bb. the Life of the King are condemned to the 
"sf ſevereſt Puniſhments. And in France the 
4% Puniſhment is after this Manner. The 
betet Criminals having firſt made a publick 
we rey Acknowledgment of this Offence at the 
E 5x Church Door, being bareheaded, in a 
„ white Sheet, and having a lighted Torch 
in their Hands, their Hands are cut off, 
they then tear of with red-hot Pincers 
the Fleſh on their Breafts, on their Arms, 
and on their Thighs, and- they after- 
wards throw hot burning Lead, Oy], 
Roſin, Wax and Brimſtone, all melted 
together, upon the Places where the 
Fleſh has been tore off with Pincers. 
Afterwards their Bodies are drawn and 
diſmembred by four Horſes ; their Mem- 
bers are burnt to Aſhes, and thrown into 
the Air. All their Goods are confiſca- 
ted; even thoſe which are ſituated in the 
Provinces where Confiſcation does not 
take Place. The Houſes in which they 
were born are demoliſhed, and it 1s not ſo 
much as lawful to ere any new E- 
difice on the fame Spot of Ground for 
the future, Their Father, and Mother 
and Children are baniſhed out of the 
Kingdom for ever. Thoſe who bear the 


I 


Por 
mon, 


/ Crimes and Offences. Tit. 2. 


ſame Name are obliged to quit it. It is 
-— ing to join too great a Number of 

ent Puniſhments for puniſhing a 
Crime that comprehends a great Num- 
ber of other Crimes, and that is atten- 
ed with ſo fatal Conſequences. One can- 
not without horror think of the Crime. 


or its Puniſhment *. 


f Filii verd ejus (rei Majeſtatis) quibus vitam Im- 
peratoria ſpecialiter lenitate concedimus, (paterno e- 
nim deberent perire ſupplicio, in quibus paterni, hoc 
eſt, hereditarii criminis exempla metuuntur) à pa- 
terna vel avitd omnium etiam proximorum hæredi- 
tate ac ſucceſſione habeantur alieni, teſtamentis ex- 
traneorum nihil capiant, fint perpetuò egentes & 
pauperes, infamia eos paterna ſemper comitetur, ad 
nullos prorſus honeres, ad nulla ſacramenta perve- 
niant: ſint poſtremò tales, ut iis perpetui egeſtate 
ſordentibus, fit & mors ſolatium, & vita ſupplicium. 


I. 5. Cod. ad legem Fuliam Majeſtatis. 


In England the flated Fudement for 
High 7. 3 2 in all caſes except counter- 
feiting the Coin, is for the Offender to 
be drawn to the Place of Execution, 
to be there hanged by the Neck, to be 
cut down alive, his Entrails to be taken 
out and burnt, his Head cut off, his Body 
quartered, his Head and Quarters to be 
put up where the King ſhall direct. The 
Fudgment of a Woman in thoſe caſes, is 
to be drawn and burnt. 

In this Judgment is implied the For- 
feiture of all the Offender's Manors, Lands, 
Tenements, and Hereditaments. His Wife 
loſes her Dower. His Children become baſe 
and ignoble. He loſes his Poſterity ; far his 
Blood is ſtained and corrupted, and they 
cannot inherit to him, or any other An- 
ceſtor. All his Goods and Chattels are 
likewiſe forfeited, And the Reaſon why 
all theſe ſeveral Puniſbments are inflicted 
for this Crime of High Treaſon is, that 
his Body, Lands, Goods, Poſterity, &c. 
ſhould be torn, pulled aſunder, and deſtroy- 
ed, that intended to tear and deſtroy the 
Majeſty of Government. Coke 3. Inſt. 
Pag. 210. 211. Hales's Pleas of the Crown 
Pag. 208. ] 


VIE. 


As to the other kinds of * Trea- 7. Other 


Puniſh- 


ſon, the Puniſhment is always Forfeiture 


of Goods, and Death; but the kind of 22 3 


Puniſhment is different according to the tho 
nature of the Crime. 
moſt common is to quarter the Bodies 7. 
of the Criminals, 2 to ſet up their 
Members in ſome Place where they may 
be expoſed to publick View. Sometimes 
they are only beheaded, if they are Per- 
ſons who are e ee by their Qua- 
lity, or by their Imployments. When 
their Children are not baniſhed out of 
the Kingdom, ny and their Poſterity 
2 are 


That which is /e gt 


High 


£4 


who 
/t 


ohh. 
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are degraded from their Nobility, and 
they are declared incapable of enjoying 


any dignity, and of he Ning honourable 


Imployment within the Kingdom. 


VIII. 


s. % The Crime of High Treaſon is not 
Crine extinguiſned by the Death of the Crimi- 


duibed by nal; a Proſecution is carried on againſt 


the Death his Corpſe, or againſt his Memory ; his 

of the Cri- Goods are confiſcated for the King's uſe; 

minal. and his Deſcendants are condemned to 
the ſame Penalties, as if he had been 
convicted in his own lifetime of the 
Crime of High Treaſon . 


E Poſt divi Marci conſtitutionem hoc jure uti 
cepimus, ut etiam poſt mortem nocentium hoc 
crimen inchoari poſſit: ut convicto mortuo, me- 
moria ejus damnetur, & ejus bona ſucceſſori ejus 
eripiantur. J. 8. Cod. ad Legem Fuliam Maj eſtatis. 

Is qui in reatu decedit, integri ſtatis decedit ; 
extinguitur enim crimen mortalitate. Niſi forte 


quis majeſtatis reus fuit. Nam hoc crimine, niſi 


a ſucceſſoribus purgetur, hæreditas fiſco vindicatur. 
4. 11. J ad Legen Juliam Majeſtatis. 


[The Law of England does not extend 
the Puniſhment of High Treaſon after the 
Death of the Offender unleſs he has been 
lawfully attaint thereof in his lifetime. 
And therefore if a Perſon be flain in open 
Rebellion, he forfeits nothing, neither can 
he be attaint in ſuch caſe, but by Parlia- 


ment. Hales's Pleas of the Crown. Pag. 


17. Coke 3. Inſt, Pag. 12.] 
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Of Rebellions againſt Courts of 
Tuſtice. 


The CONTENTS. 


. Of thoſe who inſult Fudges in the diſ- 
charge of the Functions of their Office. 

2, Of thoſe who commit any violence againſt 
Judges. | 

. Of breach of Priſon. 

. Of thoſe who are aiding and aſſiſting in 
breaking the Priſon. 

. Of Faylers, wha let their Priſoners 


eſcape. 


_— 
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i. Of cbſe E HOSE who inſult Judges in 
who inſult & T the diſcharge of the Functions 
Ze, SHY of their Office are to be pu- 
charge x niſhed very ſeverely. Their pu- 
the m niſhment ought to be either Pecuniary or 
Hons 9 I | 


Corporal, according to the Nature of the 


Inſult, the quality of the Judge that is in- i 


ſulted, or of the Perſon who has com- 
mitted the Crime. The Judge himſelf 
who is inſulted in the Seat of Juſtice 
ought to take the Matter into his own 
Cognizance, and to pronounce Sentence 
againſt the Offender *, 


Omnibus Mag iſtratibus ſecundum jus 

teſtatis ſuæ conceſſum eſt juriſdictionem ſuam 
efendere pænali judicio. 7. un. F ff quis jus dicenti 
non obtemperaverit. 


II. 


. All Perſons are forbid upon pain of 2. 0/4; 
Death to uſe any Violence againſt Ma- who con. 


8 and againſt the Officers of Ju- 


ice, Serjeants, Bailiffs, and others who gainj7,.. 
execute the Decrees of Courts of Juſtice. ge. 


See in the qm Book of the Collection of the Ordi- 
nances of France, theſe of Charles IX. and Henry 
III. relating to this Matter. 


III. 


If one that is accuſed of a Crime 3. 0/ 
makes his eſcape out of Priſon, he may #1 | 


be proceeded againſt as contumacious, not 
only for the Crime laid to his charge, but 
alſo for the Breach of Priſon. In caſe 
the Proof be clear of the Crime for 
which he was committed, they inflict 
the ſeverer Puniſhment upon him becauſe 
of his breaking the Priſon, which im- 
plies a very m__ preſumption of his 
_ In caſe the Priſoner that has made 
is eſcape be not found guilty of the 
Crime, then they only inflict upon him 
the Puniſhment that is due for the Breach 
of Priſon. This Puniſhment depends 
on the different Circumſtances of the Of- 
fence, by which the Judge is to govern 
himſelf. A Proſecution is likewiſe inſti- 
tuted againſt Priſoners who have at- 
tempted by Force to make their eſcape 
out of Priſon, although their Attempt 
was unſucceſsful b. 


d In eos qui cum recepti eſſent in carcerem, 
conſpiraverint, ut ruptis vinculis & effracto car- 
cere evadant, amplius quam cauſa ex qua re- 
cepti ſunt repoſcit, conſtituendum eſt: quam- 
vis. innocentes inveniantur ex ec crimine propter 
quod impacti ſunt in carcere, tamen puniendl 
ſunt. J. 13. F. de cuſtod. & exhibit. reorum. 


See the Ordinance ꝙ 1670. Tit. 17. Art. 24, 25 


[It appears by the ancient Authors of the Com- 
mon Law of England, that if a Priſoner, whatſo- 
ever the Cauſe was for which he was committed, 
had broken the King's Priſon, and made his e- 
ſcape out of it, it was Felony. But by the Sta- 
tute 4e frangentibus Priſanam, made the firſt Year 
of Ed. 2. it is enacted, that none that breaketn 
Priſon ſhall have judgment of Life and Member 
for breaking of Priſon, except the Cauſes, for 


which he was taken and impriſoned, did require 


ſuch Judgment, if he had been convicted. "—_ 
$7" 
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lib. 4. Fol. 124. 4. Stamford's Pleas of the Crown, Fol. 
30. Coke 2. Inſtit. Pag. 589.] 


IV. 


The Perſons who furniſh the Priſoners 
with iron Tools, or other Inſtruments, 
by the help of which they make any 
Breach in Order to their eſcape, are to 


they themſelves had broken the Priſon, or 
reſcued the Criminals out of the Hands 
of the Officers of Juſtice. 


See the Ordinance of Francis I. at Ys upon Thille 

in 1525. 
4 

When the Jayler is in confederacy with 
the Priſoners to help them to make their 
eſcape out of the Priſon, or when the Jay- 
ler contributes to their Eſcape, by neglect- 
ing to uſe the neceſſary Means to watch 
them, he ought to he condemned to ſuf- 
fer the ſame Puniſhment, which the Cri- 
minals who have made their eſcape would 
have been liable to, if they had been con- 
victed of the Crimes for which they were 
impriſon'd. © But if the Priſoner makes 
his eſcape without any connivance or neg- 
ligence on the part of the Jayler, they 
cannot trouble him on account of the E- 
ſcape of the Criminals. It 1s the fame 
Thing with reſpect to the Sheriffs Officers 
who conduct to the Gallies the Criminals 
who were condemned to undergo that 
Puniſhment. But thoſe who by force of 
Arms attack the Guards on the Highway, 
in order to ſet the Galley Slaves at Liber- 
ty, are puniſhed with Death “. 


© Carceri præpoſitus fi pretio corruptus, ſine vin- 
culis agere cuſtodiam, vel ferrum, venenumque in 
carcecem inferri paſſus eſt, officio Judicis puniendus 
eſt: fi neſcit, ob negligentiam removendus eſt ab of- 
ficio. /. 8. F de ciſtad. & exhibitione reorum. 

« Militcs ſi amiſerint cuſtodias, ipſi in periculum 
deducuntur: nam divus Hadrianus Statilio ſecundo 
legato reſcripſit, quoties cuſtodia militibus evaſerit, 
exquiri oportere utrum nimia negligentia militum e- 
valerit, an caſu: & utrum unus ex pluribus, an una 
plures. Et ita demum adficiendos ſupplicio milites, 
quibus cuſtodiæ evaſerint, ſi culpa eorum nimia de- 
prehendatur, alioquin pro modo culpæ in eos ſtatu- 
endum. J. 12. F, de cuſtad. & exhibit. regrum. 


In England, the Puniſhment of the 
Jayler for a negligent Eſcape of his Pri- 
Joner, is a Fine: But for a voluntary E- 
ſcape; the Fayler is eſteemed to be guilty 
of the ſame Crime that the Perſon per- 
mitted to eſcape ſtood committed for, whe- 


_ ther for Treaſon, or Felony. Hales's Pleas 


of the Crown, pag. 113. 114. ] 
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Of unlawful Aſſemblies, taking 
up of Arms, and of Force. 


The CONTENTS. 


. Of unlawful Aſſemblies. 

. Of jJuch Aſſemblies, when they are attend- 
ed with Acts of Violence. 

. All Aﬀs of Violence prohibited. 

. Private Priſons forbidden. 


L 


LL thoſe Aſſemblies are called 1 Of an. 

unlawful, which are held con- /arfu! Af 

trary 8 the Regulations of the V. 
Civil Government, or with a 

— formed Deſign to inſult and af- 

front others. Thoſe who join in ſuch A(- 

ſemblies are puniſhed, as diſturbers of the 

publick Peace. The Crime is the more 

heinous, when thoſe who are aſſembled 

with an evil Deſign, are armed, or when 

they intend to raiſe ſome popular Commo- 

tion b. 


MN — 
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In eadem cauſa ſunt, [Legis Juliz de vi) qui tutbæ 
ſeditioniſve faciendz confilium inierint, ſerroſve aut 
Liberos homines in armis habuerint. In eadem 
cauſa ſunt, qui peſſimo exemplo, convocati ſeditione 
villas expugnaverint, & cum telis & armis bona ra- 
puerint. =— Eadem Lege tenentur, qui homini- 
bus armatis, poſſeſſionem domo, agrove ſuo, aut navi 
ſua dejecerit, expugnaverit concurlu. J. 3. F. ad Le- 
gem Juli am de vi publica. 

b Qui cœtu, concurſu, turba, ſeditione, incendiun 
ſecerit: quique hominem dolo malo incluſerit, obſe- 
derit : quive fecerit, quo minus ſepeliatur, quo magis 
funus diripiatur, diſtrahatur: quive per vim ſibi ali- 
quem obligaverit : nam eam obligationem Lex reſcin- 
dit. J. 5. F ad Legem Fuliam de vi publica. 

Hac Lege tenetur, & qui con vocatis hominibus vim 
fecerit, quo quis verberetur & pulſetur, neque homo 


occiſus fit. J. 10. H 1. ibid. 


Armatos non utique eos intelligere debemus, qui 
tela habuerint: ſed etiam quid aliud, quod nocere 
poteſt. /. 9. ibid. . 


[The Diſtinction which the Law of Eng- 
land makes between 4 Riot, and an un- 
lawful Aſſembly, 7s this. A Riot is, when 
three or more meet to do ſome unlawful 
Ad, and do att it ; as to beat any Man, 
or to hunt in his Park, Chaſe, or War- 
ren, or to enter or take Poſſeſſion of another 
Man's Land, or to cut or deſtroy his Corn, 
Graſs, or other thing belonging to him. An 
unlawful Aſſembly is, when three or more 
aſſemble themſelves together to do ſome un- 
lawful Ai, and do it not. And the Fuſtices 
are to take care to ſuppreſs them, to pre- 1 
vent 'the Miſchief which they intended. 1 

. D Coke's 1 


*, ? 
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Coke's 3d. Inft. chap. 79. Hales's Pleas 
of the Crown, pag. 137.] 2 


II. 


2. Of ſuth When the uns Aſſemblies are at- 


Aſſemblies tended with. 


pular Commotions, or with 


—_ 1 Acts of Violence, as if any Perfons have 


are atiena- 


+ with been wounded,, Houſes pillaged, the Cri- 


which a proper Enquiry is made, to 
ſee whether the Ground or Houſe be- 
longs to him. — 


Si de vi, & poſſeſſione, vel dominio quæratur: 
ante cognoſcendum de vi, quàm de 1 rei, 
Divus Pius 7 xo e Os gaaey, id ot, Uni. 
verfftati Thefſalorum, Grace * Sed & decre- 
vit vt de vi prius quzratvr, quàm de jure dominii five 
poſſeſſionis. J. 5. F. ad Legem Juliam de vi publica. 


Aa; of minals are condemned to Death. In all 81 quis aliquem dejecit ex agro ſuo hominibus con- 
Violence. other Caſes, thoſe who have aſſembled gregatis fine armis, vis privatz poſtulari poflit. J. 5. 


themſelves together in an unlawful Man- 
ner, even although they be armed, are con- 
demned to milder Puniſhments, ſuch as 
the Gallies, or perpetual Baniſhment ©. 


© Hi qui ædes alienas aut villas expilaverint, effre- 
gerint, expugnaverint: fi quidem in turba cum telo 
fecerint, capite puniuntur. J. 10. F. ad Legen Julian 
de vi publica. f | 

4 Damnato de vi publici, aqua & igni interdicitur. 
J. 10. F 2. ibid. 


FF ad Legen Juliam de vi privata. 


Sed etſi nulli convocati, nullique pulfati fint ; per 
injuriam tamen ex bonis alienis quid ablatum fit : hac 
Lege teneri eum, qui id fecerit. J. 3. 2. F. ad 
Legem Fuliam de vi privata. 

Si creditor fine auQtoritate Judicis res debitoris occu- 
pet, hac lege tenetur, & tertiã parte bonorum mulcta- 
tur, & infamis fit. J. lt. F. ibid. 

At preſent this Law would not take place in its full 
rigour, unleſi the Force was accompanied with Circum- 
Hances which aggravated the Offence. 


IV. 
[Offences of this Nature are puniſhable by ; | 
the Common Law of Englund, as Trip: de de, may by tis ben proger A fl 
ſes, by Fine and Tmprojonment only ; yet ſome- thority Arreſt his Debtor, or him by ride | 


times, where they have been very enor- 
mous, they have been puniſhed with Pil- 
lory. Hawkins's Pleas of the Crown, 
| Book 1. Chap. 65. Pag. 159. 

# But the Punſhment of ſuch Offences is 
now made Capital in ſome Caſes, by an At 
of Parliament 19 Geo. Cap. 5. intituled, 
An Act for preventing Tumults and rio- 
tous Aſſemblies, and for the more ſpeedy 
and effectual puniſhing the Rioters. By 
which Act it is Felony without benefit of 
Clergy, if any Perſons, to the Number of 


whom he pretends to have been inſult- 
ed; and much leſs may he confine him 5 
in a private Houſe as in a Priſon . Thoſe | 
who are ſo audacious as to tranſgreſs 
this Law ought to be puniſhed with the 
utmoſt ſeverity, for it is to uſurp a Branch 
of the Sovereign Authority, to attempt 
to do juſtice to one's ſelf, and to pre- 


tend to a Right of having a Priſon, 


f Jubemus, nemini penitus licere, in quibus- 
libet imperii noftri provinciis, vel in agris ſuis, aut 
ubicunque domi, privati carceris exercere cuſtodiam, 


twelve or more, being unlawfully, riotoufly — vitis clariflimis omnium provinciarum rectori- * 
and tumultuouſly aſſembled together, to the bus daturis operam Aut ſæpedicta nefandiſſimorum N 
Diſturbance of the publict Peace, and do hominum arrogantia OE COT + haters 0 
* b am poſt hanc ſaluberrimam conſtitutionem, & vir it 
not diſperſe themſelves after Proclamation ſpectabilis pro tempore Præfectus Auguſtalis, & qui- the 
made in the King's Name, by a proper Of canque Provinciæ Moderator, Majeſtatis crimen pro- 
cer of the Peace. And it is farther en- culdubio incurſurus eſt, qui cognito hujuſmodi ſce- : 
atted by the ſaid AF, that if any Perſons lere, læſam non vindicaverit Majeſtatem. J. 1. Cod. TR 
aſſembled together in this riotous and tu- de privatis carceribus cohibendis. pia 
multuous Manner, ſhall with Force demo- [In England, no Subject can have 4 - 
liſh or pull down, or begin to demoliſh or Priſon of their own; for all Priſons or 2 
pull down any Church or Chapel, or any Fails are the King's Priſons or Fails, but b 
Building for religious Worſhip allowed by a Subject may have the cuſtody or keeping tzm 
Law, or any Dwelling Houſe, Barn, Sta- of them. Coke 2. Inft. pag. 100. 589. 4 


ble, or other Out-houſe, the Offenders there- 
in ſhall be adjudged Felons, and ſhall ſif- 
fer Death as in Caſe of Felony, without 


benefit of Clergy. ] EE ERS 
EEE 


III. 


AA, All Acts of Violence are prohibited; it 2 
of Violent is not ailowed that any ald make . 
probi6it- uſe of them to do himſelf juſtice * And 
—_ therefore if any one who pretends Right 
to a Piece of Ground, or to a Houſe, 
has taken poſſeſſion of it by Force he is 
puniſhed in the firſt Place with a Pu- 
niſhment ſuitable to the Nature of the 
Violence which he has uſed, After 
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Of the Imbezlement of the Pub- 
lick Money. 


1 CUNTENTS. 


. What comes under the Notion of this 
fort of Imbezlement. 

. Of the Officers of the Mint, who al- 
ter the Standard of the Coin. 

. Of the Officers of the Revenue, who 
waſte or detain in their Hands the 
Publick Montes. 

. The Puniſhments inflifted on thoſe who 
are guilty of this Crime, and their 
Accomplices. 


— 


td 


GI 


t 


+ 


46. 


A 


Death of the Offender. 
6. A Particular kind of this ſort of Im- 
bezlement, 


I. 


HE Imbezlement of the Pub- 
lick Money, which the Romans 
called Peculatus, is when the 
Perſons who have the Directi- 
nan, on thereof, or the Cuſtody of it, do ei- 

ther con vert any Part of the ſaid Money 

to their own private Ules *, or apply 


it to other Purpoſes than thoſe for which 
the Sovereign intended it. 


Lege Julia peculatus cavetur, ne quis ex pecu- 
nia ſacta, religioſa, publicave auſerat, neve interci- 
piat, neve in rem ſuam vertat, neve faciat, quo quis 
auferat, intercipiat, vel in rem ſuam vertat; niſi cui 
utique Lege licebit. J. 1. F. ad Legem Fuliam pecu- 
atus, | 

Qui publicam pecuniam in uſus aliquos accep- 
tam retinuerit, nec erogaverit, hac Lege tenetur. 
. 4. 4. ff. ad L. Juliam peculatus. 

Is, qui prædam ab hoſtibus captam ſubripuit, Lege 
peculatus tenetur, & in quadruplum damnatur. J. 13. 


F. ibid. 


II. 


% Thoſe Perſons fall likewiſe under the 

% Guile of this Crime, who having the di- 

ba tection of the Mint do alter the Standard 

n of the Coin, or cauſe it to be alter'd by 

4 0 * Workmen who are imploy'd under 
eme. 


Vf the 


Lege Julia peculatus cavetur, nequis in 
«rum, argentum, æs publicum quid indet, neve im- 
miſceat: neve quod quid indatur, immiſceatur, faciat 
ſeiens dolo malo, quo id pejus fiat. J. 1. J. ad Le- 
gem Jaliam peculatus. | 


1 


FF 
e 


. If this Puniſhment is extint? by the pe 


Offences. Tit. 5. 
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III. 
The Officers of the Revenue who loſe 3. 1b. 


cers of 


the King's Money at Play, or who re- jZ' 
tire into Foreign Countries, not having ,,,,,, wh» 
made up their Accounts, are proſecuted wa/e, or 
as being guilty of imbezling the Publick %% in 
Money, in caſe they be in arrear either __ * 
to the King, or to the Publick. 8 


publick 
See the Collation of the Ordinances relating to Im- _— 

bezlements of the publick Money, and the Declarations 

of 1690, 1699, and 1701, again theſe who run a- 

way with the King's Money. 


IV. 


As there are different Ways of com- 4. The 
mitting this Crime of Imbezlement of the 7%. 


. . ts in- 
Publick Money, ſome of which are more 2 5 


heinous than others, thoſe who are guilty 75%, wh» 
thereof are condemned to different Pu- are guilty 
niſhments according to the different Cir- of” this 


, X Crime,and 
cumſtances of their Crimes «. In ſome 3 


Caſes the Offenders are condemned to complices. 

Death, in others to the Gallies and to 
rpetual Baniſhment, with Confiſcation of 

their Goods ; and in other Caſes to Pu- 

niſhments leſs ſevere, ſuch as making con- 

fiderable Reſtitutions in Money, and Fines 

to the King, and to the Publick. The 

Accomplices in this Crime are to be 

puniſhed, as well as thoſz who are the prin- 

cipal Actors in it. 


4 Judices qui tempore adminiſtrationis publicas 
pecunias ſubtraxerunt, lege Julia peculatus obnoxii 
ſunt, & capitali animadverſioni eos ſubdi jubemus. 
His quoque nihilominus, qui miniſterium eis ad 
hoc adhibuerunt, vel qui ſubtractas ab his ſcienter 
ſuſceperunt, eadem pcena percellendis. J. 1. Cod, de 
crimine peculatus. | 

Peculatiis pœna aquz & ignis interdictionem, in 
quam hodie ſucceſſit deportatio, continet. Porro 
qui in eum ſtatum deducitur, ſicut omnia priſtina jura, 
ita & bona amittit. J. 3. F. ad Legem Juliam pecu- 
latus. | 

The Law Peculatus 7. ff. ad Legem Juliam pecula- 
tus, forbad Proſecntions againſt thoſe who were guilty 
of imbezling the Publick Money, unleſs they were com- 
menced within five Years after the Commiſſion of the 
Crime. But there is no reaſon why one ſhould preſcribe 
againſt the Puniſhment of this Crime, in leſs Time than 
in other Crimes of leſs importance. Hence it is that 
at preſent the Preſcription againſt the Puniſhment of 
this Crime does not take place till after the Expira- 
tion of twenty Years. As to the Reſtitution due to the 
King, or to the Publick, from him who is guilty of 
this fort of Imbezlement ; the ſame may be recovered 
by a perſonal Action, which laſts thirty Nears, and even 
forty Years, when the perſonal Action is joined with the 
Action Hypothecary. 


Ws 


The Crime of Imbezlement of the pub- ;: If shi. 
lick Money is extinguiſhed by the Death P»r:b- 
of the Offender, with regard to the Cor- 3 4 - 
poral Puniſhments, and to Fines. But n 7 
there lies a Civil Action againſt his Heirs, % Offen- 
Executors or Adminiſtrators, for obtain- der. 
ing Reſtitution of the Monies which have 

been 
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6. A par- 
ticular 
Kind of 
this Sort 
of Imbe- 
zZ/ement. 


4 


Supplement 10 the Publick 


been ſecreted, diſſipated, or 1 con- 
trary to the Intention of the 

this Action lies even againſt the Children 
of Farmers of the Revenue whom their 
Fathers who have been guilty of this Im- 
bezlement have advanced either by Offices 
or Portions, although they be not their 
Heirs. They are obliged to make Reſti- 
tution to the Value of the Offices, or of 
the Portion which they have received from 
their Father, ſince the Time that they 
have been intruſted with the Direction of 


the Publick Money. 


f Publica judicia peculatus, & de reſiduis, & re- 
petundarum, ſimiliter adverſus hæredem exercentur, 
nec immerito: cum in his quæſtio principalis ablatæ 
pecuniæ moveatur. J. alt. F. ad Legem Fuliam pecu- 


latus. | 


VI. 


The Perſons who are charged with 
collecting and receiving the Publick Mo- 
ney, and who ſet down in their Books 
leſs than they have received, are guilty 
of this Crime of Imbezlement *. It is 
the ſame Thing with reſpect to thoſe 
who being intruſted with the Care of let- 
ting out the Demeſne Lands of the Crown, 
or of a Community, make private Bar- 
gains with the Leſſees, whereby they ſe- 
cure to themſelves ſome particular Pro- 
fits and Advantages. 


s Hac lege tenetur, qui in tabulis publicis mino- 
rem pecuniam, quam quid venierit, aut locaverit, 
ſcripſerit. Aliudve quid ſimile commiſerit. J. 10. 


F. ad Legem Tuliam peculatus. 


ee MICA CINE 
e 
n 


Of EXTORTION, and other 
Miſdemeanors of Officers. 


The CONTENTS. 


i. What is meant by Extortion. 

2. Different Kinds of Extortion. 

3. The ſame. | 

4. The Puniſhments of Extortion. 

5. Nullity of that which is done by Ex- 
tortion, a 

6. For what Extortions the Fudge is an- 
ſwerable, 

7. Of him that is the Occaſion of the Ex- 


tortion. 


8. The Executors or Adminiſtrators of the 


Perſon that is guilty of Extortion, 
may be ſued in a Civil Action. 
I 


ing. And 


LAW, Sc. Boox III. 
I. 


j oz ws cc. a A. TI. 


a Lex Julia repetundarum pertinet ad eas pecu- 
nias, quas quis in Magiſtratu, Poteſtate, Cura- 
tione, Legatione, vel quo alio Officio, munere, 
miniſteriove publico cepit, vel cum ex cohorte cujus 
eorum eſt. Excipit Lex, a quibus licet accipere, a 
Sobrinis, propioreve gradu cognatis ſuis, uxore. J. 1. 


F de Lege Julia repetundarum. 
II. 
Judges are 


be corrupted by Money, or Preſents, to 
condemn or acquit contrary to the Rules 
of Juſtice, whether it be in Civil or Cri- 
minal Actions; to exempt from Publick 
Offices thoſe who are bound to ſerve them, 
or to compel thoſe to ſerve who are ex- 
empted from theme; to defer the rendring 
of Juſtice to thoſe to whom the ſame is 
due; or when they concert Meaſures fo 
as that the Sales, Leaſes and other Ads 
which paſs under their Authority turn to 
their own private Advantage, or that of 
their near Relations. 


Lege Julia repetundarum tenentur, qui cum ali- 

12 poteſtatem haberet, pecuniam ob judicandum, 

ecernendumve acceperit. J. 3. F. de Lege Julia re- 
petundarum. 

Lege Julia repetundarum cavetur, ne quis ob mi- 
litem legendum mittendumve æs accipiat: neve quis 
ob ſententiam in ſenatu conſiliove publico dicendam, 
pecuniam accipiat : vel ob accuſandum, vel non ac- 
cuſandum utque Urbani Magiſtratus ab omni ſorde ſe 
abſtineant. J 6.4 2. F. ibid. 

© Lex Julia de repetundis præcipit, ne quis ob ju- 
dicem, arbitrumve dandum, mutandum, jubendum- 
ve, ut judicet; neve ob non dandum, non mutan- 
dum, non jubendum, ut judicet neve ob hominem 
in vincula publica conjiciendum, vinciendum, vinci- 
rive jubendum, exve vinculis dimittendum : neve 
quis ob hominem condemnandum, abſolvendumve; 
neve ob litem æſtimandam, judiciumve capitis, pe- 
cuniave faciendum vel non faciendum, aliquid acce- 


perit. J. 7. J. de Lege Julia repetundarum. 
III. 


for diſcharging Soldiers from the Ser- 
vice, are to be puniſhed as guilty of 
Extortion, whether the Soldiers be ca- 
pable, or incapable of ſerving any longer *. 

d Lege Julia cavetur, ne quis ob militem legen 
dum, mittendumve, æs accipiat. J. 6. H 2. de Lage 
Julia repetundarum. 


IV. 


1 | „ , Td 
The Puniſhment of Extortion is diffe- 5770 


rent according to the Circumſtances - 7 
| the Ex 


Officers of the Army who take Money 1 | 


ilty of Extortion, or 2. Dis. 
Bribery, when they ſuffer themſelves to . 


of Extire 


b. 


(. Nullity 
of that 
which is 
ine by 
Extortion, + 


—_ ho ad 


Fir 
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tian 2 the 


hat 
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Ni. 


Of Crimes. aud Offences. Tit. 7. 


the Enormity of the Offence *” The 
ſmalleſt Puniſhment to which Perſons, 
who are guilty of this Crime, can be con- 
demned, is to make Reſtitution of what 
they have unjuſtly received, to pay the 
Damages of the Perſon who has ſuffer'd 
by their Means, and a Fine to the King, 
to be deprived of the Office in which they 
have acted contrary to their Duty, and 
to be declared incapable of ferving in any 
other Office. To theſe Puniſhmeats may 
be added, according to the Circumſtances 
of the Caſe; a publick Acknowledgment 
of his Offence in the moſt ignominious 
Manner, Baniſhment, the Gallies. There 
are ſome Caſes where the Puniſhment of 
Extortion, or Bribery, would extend even 
to Death. Such would be, for Inſtance, 
the Caſe of a Judge who ſhould take 
Money to condemn an innocent Perſon 


to ſome corporal Puniſhment. 


© Hodie ex Lege repetundarum extra ordinem 
puniuntur, & plerumque vel exilio puniuntur, vel 
etiam durius, prout admiſerint. Quid enim ſi ad 
hominem necandum pecuniam acceperint : vel licet 
non acceperint, calore tamen inducti interfecerint vel 
innocentem, vel quem punire non deberent, capite 
plefti debent, vel oerte in inſulam deportari, ut ple- 
rique puniti ſunt. J. 7.4 z. de lege Julia repetunda- 
rim. 
V. 
ie Preſcription cannot give a legal Title to 
1 o the Poſſeſſion of any thing which a Judge 
- hy has acquired by Extortion f. And all the 
Burli. Acts of Juſtice which have been done in 
Conſequence of this Crime are abſolutely 
null. Thus the Party whoſe Goods have 
been ſold at a publick Sale by Order of 
Court, or his Creditors, may procure the 
faid Sale to be declared null, upon their 
making Proof that the Judge was bribed 
to procure the Goods to be ſold at a low 
Price, either by diſcouraging Bidders, or 
by ſome other Means. 5 


Quod contra legem repetundarum, Proconſuli, | 


vel Conſuli donatum eſt ; non poterit uſucapi. Ea- 
dem Lex venditiones, locationes ejus rei causã, plu- 
ris minoriſve factas, irritas facit: impeditque uſuca- 
pionem, priuſquam in poteſtatem ejus, a quo pro- 
feta res fit, hærediſve ej us veniat. J. 8. F. de Lege 
Julia repetundarum. | 


r 


VI. 


oy „ A Judge is anſwerable not only for 
in the Extortion which he himſelf is guilty 
Juze i; of, but alſo for thoſe which he procures 
"'*ra- to be done by Perſons under his Autho- 
4 rity *, and of thoſe which they do with- 


out his Order, when he having had notice 


of the Crime, has not taken the neceſſary 


Meaſures to prevent it. If the Judge 
himſelf knew nothing of the Extortion, 
in that Caſe they puniſh only the Officers 
who have committed the Crime. 
Vor, II. 


s Ut unius pcena, metus poſſit eſſe multorum, 


13 


Ducem qui male egit ad provinciam, quam nuda- 


verit, cum cuſtodia competenti ire præcipimus: ut 
non ſolum, quod ejus non dicam domeſticus, ſed 
manipularius & miniſter acceperit: verum etiam quod 
ipſe a provincialibus noſtris rapuerit, aut ſuſtulerit, 
i 1 exol vat invitus. 4. 1. Cod ad Legen 


Tu 


ian repetundarums. 


VII. 


He who gives Money, or who makes 
other Preſents to a Judge, in order to en- 
gage him to prevaricate in the Functions 
of his Office, is guilty of the Crime of 
Extortion, or Bribery, as well as the 
Judge who receives the Preſents ». Both 
the one and the other ought to be pu- 
niſhed very ſeverely, as well as all thoſe 
who are Accomplices in the Crime“. 

h Omnes Cognitores, & Judices a pecuniis, atque 
patrimoniis manus abſtineant, neque alienum jurgium 
putent fuam prædam. Etenim privatarum quoque 
litium cognitor, idemque mercator ſtatutam legibus 
cogetur ſubire jafturam. J. 3. Cod. ad Legen Fuliam 
repetundarum. 

i Non modo adyerſus accipientem, ſed etiam ad- 
yerſus dantem, accuſandi cunctis tanquam crimen 
publicum concedimus facultatem : quadrupli peena 
eo qui convictus fuerit, modis omnibus feriendo. 
J. alt. ibia, 


VIII. 


A Criminal Proſecution is not carried on 
for the Crime of Extortion after the Death 


7. Of bin 
that is the 
Occaſion of 
the Extor- 
tion. 


8. The Ex- 
ecutors or 
dmini- 


of the Offender ; but a Civil Action les „ 


againſt his Executors or Adminiſtrators, 
who are condemned to make reſtitution of 


the Perſon 
that is 


the Sums which the Extortioners had 8*i/ty of 


received contrary to Law, and to indem- 
nify the Parties for the Damages they 
have ſuſtained ©. 

* Sciant judices ſuper amiſſis propriis, aut a ſe, 


aut ab hæredibus ſuis pœnam eſſe repetendam. J. 2. 
Cod. ad Legem Juliam repetundarum. 


. 


Of Aſſaſſmations, Homicides, 


Poiſoning, and other Attempts 
againſt the Life of other Per- 


Extortion, 
may be ſued 
in a Civil 


Aion. 


ſons, or ones own Life; of 


dropping Children in the 


Streets; of Duels. 
The CONTENTS. 
1. Different Kinds of Homicide, 


2. Caſual Homicide. 
3. Other Kinds of caſual Homicide 


PF Hamit 
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| 
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1. Diffe- 
rent kind; 
of Homi- 
cide. 


2. Caſual 
Homicige. 


4. Homicide which happens through neg- 
ligence. 

g. Voluntary Homicide without any pre- 
meditated Defign. 

6. The Caſe of lawful Self-defence. 

7. Homicide of a Wife taken in Adultery, 

8. Homicide in a Fray. 

9. Homicide committed with premeditated 
Deſegn. 

10. Of lying in wait with Deſign to kill. 

11. Of Aſſaſſmation. | 

12, Of Poiſoning. 

13. Of Medicines which deſtroy Children 
in the Mother's Womb. 

14. Of Parricide. 

15. Of Women who conceal their being with 

Child. | 

16. Of thoſe who drop their Children in 
the Streets. 

17. Of Accomplices in the Crime of Par- 
ricide. 

18. Whether one guilty of Parricide is pro- 
ſecuted after his Death. | 

19. As they are who kill themſelves. 

20. The Puniſhments inflicted on thoſe who 
fight Duels. 

21. The ſame. 


I. 
Y4%% OMICIDE is ſo different ac- 


e 


74 xq cording to the Circumſtances of 


78 3 Time, Place, and Perſons, that 


28 


7. 
Nee; ; 
ble it comprehends ſeveral kinds of 


Crimes and Offences. 
II. 
Caſual Homicide is that which happens 


without any Intention to kill, without any 
fault, or negligence on the Part of him who 
has been the Occaſion of the Death of 
another. As in this Caſe there is neither 
Crime nor Offence, one cannot inflict any 
Puniſhment on the Perſon who 1s accuſed 
of this ſort of Homicide. If it happens, 
for Inſtance, that one is cutting down the 


Branches of a Tree growing on the 1 


way, and that one of the Branches falls 


upon a Man that is paſſing by, and kills 


him, he who was cutting down the 
Branches is not guilty, provided he gave 


warning to the Perſon that was paſſing by. 


» If the Tree was not on the High- way, 


the Homicide would ſtill be looked upon 


as caſual, even although he who was lop- 


ping the Boughs did not give warning, be- 


cauſe he could not foreſee that any Per- 


fon would leave the High- road, to croſs 
through the midſt of a Field. He would 
not be thought guilty of any crime, unleſs 
he threw down the Bough on ſet purpoſe on 
the Perſon that was paſling by. | 


Frater veſter rectius ſecerit, fi ſe præſidi pro- 
vinciæ obtulerit. Qui fi probaverit non occidendi 


- animo hominem 3 ſe percuſſum eſſe, remiſsà homicidii 


pœnã, Tecundum diſciplinam militarem ſententiam 
proferet : crimen enim contrahitur, fi & voluntas 
nocendi intercedat. Cæterùm ea quæ ex improviſe 
caſu, potius quam fraude accidunt, fato pierumque, 
non noxæ imputantur. J. 1. Cod. ad Legem Corneli- 
am de ſicariis. 

b Si putator, ex arbore ramum cum dejiceret, vel 
machinarius hominem prætereuntem occidit : ita te- 
netur, fi is in publicum decidat; nec ille proclamavit, 
ut caſus evitari poſſit. Sed Mutius etiam dixit, fi in 
privato idem accidifſet, poſſe de culpa agi: Culpam 
autem eſſe. quod cum a diligente provideri poterit, 
non eſſe, proviſum; aut tum denunciatum eſſet, cum 
periculum evitari non poſſit. Secundum quam ratio- 
nem non multum refert, per publicum, an per pri- 
vatum iter fieret: Cum plerumque per privata loca 
vulgo iter fiat. Quod fi nullum iter erit; dolum 
duntaxat præſtare debet, ne immittat in eum, quem 
viderit tranſeuntem. Nam culpa ab eo exigenda non 
eſt: cum divinare non potuerit, an per eum lo- 
2 aliquis tranſiturus fit. /. 31. F ad Legem 4qui- 
iam. | 


III. 


We place among the Number of caſualz. O 


Homicides, thoſe which are committed by 
Mad-men and Fools, when there are un- 
doubted Proofs that the Madneſs or Folly 
preceded the Action, and that the ſaid 
Infirmities deprived thoſe who were at- 
tacked with them of their freedom in avt- 
ing. It is the ſame Thing with reſpect 
to Homicide committed by Children, when 
it appears by the Circumſtances that they 
could not have formed the Deſign of kil- 
ling; but if it appears from the Proofs 
that the Child was ſenſible of the Heinouſ- 
neſs of his Action, that he acted with 
premeditated Deſign, he may be puniſhed 
corporally, even although he had not at- 
tain'd the Age of Puberty, « The Pu- 
niſhment nevertheleſs is mitigated by rea- 
ſon of the Tenderneſs of the Age of the 
Offender. 


© Infans vel furioſus, fi hominem occiderint, Lege 
Cornelia non tenentur : Cum alterum innocentia 
conſilii tuetur, alterum fati infelicitas excuſat. J. 12. 
Fad Legem Cornelium de ficariit. 

d Quzrimus, fi furioſus damnum dederit, an Le- 
gis Aquiliz actio fit ? Et Pegaſus negavit. Quæ enim 
in eo culpa fit, cum ſuæ mentis non fit? Et hoc eſt 


veriſſimum. — Sed & fi infans damnum dederit, i- 
dem erit dicendum. Quod ſi impubes id fecerit, La- 


beo ait, quia furti tenetur, teneri & Aquilia eum: 
hoc puto verum, fi fit jam injuriæ capax. J. 5. $ 2 
Jad Legem Aguiliam. 


IV.. 


If there is any Negligence and Fault ont re 
the Part of him who has given Occaſi- | 
on to the Homicide, that is, if he has not /“ 
taken all the Meaſures which a prudent ag 


Perſon ought to have taken to prevent 
the Accidents, he ought to be condemn- 
ed to make good the Damages, to the 
Heirs of the Deceaſed, and even to ſuffer 
bodily Puniſhment, unleſs he does get 2 
Pardon from the Sovereign. It is upon the 
Foundation of this Principle, that Nur- 
ſes are corporally puniſhed, when Children 


are 


caſual H. | 
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Of Crimes and 


are found overlaid that lay in the Bed 


with them . 


* Mulionem quoque, fi per imperitiam impetum 
mularum retinere non potuerit, fi ex alienum homi- 
nem obtriverint, vulgo dicitur culpz nomine teneri. 
Idem dicitur & fi propter infirmitatem ſuſtinere mu- 
larum impetum non potuerit. Nec videtur iniquum 
fi infirmitas culpæ adnumeretur : cum affectari quiſ- 

ue non debeat, in quo vel intelligit, vel intelligere 
* infirmitatem ſuam alii periculoſam futuram. 
Idem juris eſt in perſona ejus, qui impetum equi, 
quo vehebatur, propter imperitiam, vel infirmitatem 
retinere non poterit. J. 8. F. 1. F ad Legen Aqui- 


liam, 


V. 


Voluntary Homicide, but which is not 
out of premeditated Deſign, may be 
committed different ways, which it 1s ne- 
ceſſary to examine carefully, becauſe the 
Circumſtances of the Fact either heighten 
or leſſen the Offence. 


ks © 
He who is attacked by Robbers, or by 


Manner as to put him in danger of his 
Life, in caſe he does not defend himſelf, 
may kill the Robber, or the Aggreſſor *, 
without any fear of being puniſhed as a 


Murderer “. 


f Furem nocturnum quis occiderit, ita demum 
impune feret, ſi parcere ei fine periculo ſuo non po- 
tuit. J. 9. F. ad Legem Corneliam de ficariis. 

Is qui aggreſſorem vel quemcunque alium in dubio 
vite diſcrimine conſtitutus occiderit, nullum ob id 
factum calumniam metuere debet. J. 2. Cad. ad Le- 
gem Corneliam de jicariis. 

Si quis percuſſorem ad ſe venientem gladio repu- 
lerit, non ut homicida tenetur : quia defenſor pro- 
priæ ſalutis in nullo peccaſſe videtur. /. 3. Cad. ibid. 

Si (ut allegas) latrocinantem peremiſti dubium non 
eſt, eum qui inferendæ cædis voluntate præceſſerat, 


jure cæſum videri. J. 4. Cod. ibid. 

s Liceat cuilibet aggreſſorem nocturnum in agris, 
vel obſidentem vias, atque inſidiantem prætereun- 
tibus, impune occidere, etiam ſi miles ſit: Melius 
namque eſt his occurrere, & mederi, quam inju- 
ria accepta vindictam perquirere. J. 5. Cod. ibid. 


VII. 


A Huſband who kills upon the Spot 
his Wife whom he ſurprizes in Adultery, 
and her Accomplice, does but follow the 
Motions of a juſtifiable Grief ; for which 
reaſon he eaſily obtains his Pardon“. Ne- 
vertheleſs he cannot reap the Benefit of 
the Advantages which the Wife has grant- 
ed him by her Marriage Contract. 


Si tamen maritus in adulterio deprehenſam (uxo- 


Offences. Tit. 7. 


if he who has killed the other was aſ- 
faulted by him, if he did not make uſe 
of offenſive Weapons, if he did not ſtrike, 


or had no Intention to ſtrike in any Part of 


the Body where the Strokes are mortal; 
becauſe the Homicide attended with theſe 
Circumſtances is much the fame as caſual 
Homicide . When the Circumſtances of 
the Fact are otherwiſe, the Offender ought 
to be puniſhed more ſeverely. 

i Eum, qui adſeverat homicidium ſe non voluntate, 
ſed caſu fortuito feciſſe, cum calcis ictu mortis occaſio 
præbita videatur : fi hoc ita eſt, neque ſuper hoc 
ambigi poterit, omni metu, ac ſuſpicione ; quam ex 
admiſſæ rei diſcrimine ſuſtinet, ſecundum id, quod 
adnotatione noſtri comprehenſum eſt, volumus libe- 
rari. J. 5. Cod. ad Legem Corneliam de ficariis. 


According to the Law in France, the 
Perſon who is guilty of Homicide, even when 
it is attended with the Circumſtances that 
have been obſerved in this Article, is con- 
demned to death, unleſs he procures his Pan- 
don, which is eaſily obtained under theſe 
Circumſtances. And if the Criminal himſelf 
had not aſked for a Pardon, the Judges 
who judge of theſe Crimes in the laſt reſort, 


- would rather take the trouble upon them- 


ſelves to ſollicit for a Pardon to the Cri- 
minal than condemn him to death, when 
the Homicide is caſual, or that it has been 
committed in the Caſe of a lawful Self- 
defence. 


IX. 


15 


When Homicide is committed with 9., Homi- 


premeditated Deſign, it is always puniſh- 


cide com- 
mitted 


ed with Death, although there has been with pre- 
no lying in wait, nor Aſſaſſination, nor metitated 


Poiſoning '. Thus a Man who having had deſign. 


a Diſpute with another, meets him ſome- 
time afterwards, aſſaults and kills him, 
ought to be condemned to Death =. Not 
only is the Perſon who actually kills pu- 
niſhed in this Caſe, but even he who has 
formed a Deſign to kill, if he has begun 
to execute it, either by firing a Gun, or 


by wounding with a Sword the Perſon 


whom he had reſolved to kill. 


Is, qui cum telo ambulaverit hominis necandi 
cauſa, ficut is, qui hominem occiderit, vel cujus 
dolo malo factum erit commiſſum, Legis Corneliæ 
de ſicariis pœnã coercetur. J. 7. Cod. ad Legem Cor- 
neliam de ficariis. 

m Divus Hadrianus in hæc verba reſcripſit: In 
maleficiis voluntas ſpectatur, non exitus. J. 14. ff. 
ad Legem Corneliam ws" 25 hip 

Si quis necandi infantis piaculum aggreſſus, ag- 
greſſave ſit, ſciat ſe capitali ſupplicio eſſe puniendum. 
J. 8. Cod. ad Legem Corneliam de ficariis. 


rem) occidat: Quia ignoſcitur ei, dicendum elt, non 
tantum mariti ſed etiam uxoris ſervos liberandos, fi 
juſtum dolorem exequenti domino non reſtiterunt. 4. 


3. 93. H. de Senatus conſulto Silaniano. 


VIII. 


Hmj. If it happens that in a Fray one Man 
in kills another, the Puniſhment is mitigated, + 


X. 


The Law puniſhes ſtill more ſeverely 10. Of yr 
ing in wat 


the lying in wait with Deſign to kill ; "0, = 
which is when a Man's Life is taken a- n fu fill. | 
way with Malice forethought, by a Per- 


ſon who has formed a Deſign to kill ano- | 7 | 
2 . ther, | 


11. Of 
Aſaſſina- 


tion. 


16 Supplement to the Publick 


ther, and has concerted Meaſures for exe- 
cating his Deſign, either by lying in wait 
for him in ſome Highway, or wa 
about his Houſe in order to find a pro- 
per Opportunity to kill him when he 
ſhould go abroad. In this Crime the bare 
Intention of committing it is puniſhed, 
when there are external Proofs of it, from 
the Actions of the Criminal. 


See the firfl Article of the 29th Chapter of the Cu/- 
tom of Auvergne. 

By the Ordinances of France, thoſe tho kill a Man 
with premeditated Defign are to be broke upon the Wheel. 


[In England, all Homicides are divided 
into Yoluntary and Involuntary. Involun- 
tary Homicide is either by Miſadventure, 
where a Man is doing a lawful Act with- 
out Intent of Hurt to . another, and the 
Death of ſome Perſon doth by chance en- 
ſue. Or it is done out of Neceſſity, as 
where it is in the ne Defence of one's 
Perſon, Houſe or Goods; in which caſe 
the Homicide is excuſable; or where it is 
occaſioned by the due Execution of Pub- 
lick Juſtice, in which Caſe it is juſtiſt able. 

Voluntary Homicide is either with Ma- 
lice, or without Malice. If it is attend- 
ed with Malice, it is called Murder, and 
the Puniſhment of it is Death. And the 
Malice may be either implied or expreſſed. 
Homicide without Malice, 1s where one 
kills another upon a ſudden falling out, 
or Provocation, or in doing an unlaw- 
ful At. And this is called Manſlaughter, 
the Puniſhment whereof is Burnmg in the 
Hand, and Forfeiture of Goods and Chat- 


tels. Coke 3. Inſt. pap. 55. 56. 57. 220. 
Hales*'s Pleas of the Crown, pag. 43. 56. 
n | 


XI. 

Aſſaſſins are thoſe who hire themſelves 
for Money, or other Reward, to beat, 
abuſe, or kill ſome Perſon. Aſſaſſins are 
puniſhed with Death for the bare Attempt, 
altho* the Crime was not conſummated n. 
Thoſe who gave Money to the Aſſaſſins 


to kill, are puniſhed in the fame Manner 
as if they themſelves had killed. 


» Nihil intereſt, occidat quis, an cauſam mortis 
prebeat. O , Cr vu pore oc, ws pere 
xeav*Jav. Mandator cædis pro homicida habetur. 
J. 15. ff. ad Legem Corneliam de ficariis. | 


The Word Aſaſſination is ſometimes taken 
in a larger Signification for all Homicides 
done with premeditated Deſign; but we 
thought proper to confine our ſelves here 
to the peculiar Meaning of the Word. It 
comes from certain Mahometans, Subjects 
of Vieil de la Montagne, who went, by Or- 
der of their King, into Foreign Courts, 

there to kill General Officers, and even the 
Sovereign Princes. 5 


tching | 
blacker Die, and more odious, than that £/- 


even to the Degree of Couſin German, 


LAW, Sc. Book III. 


XII. 
There is no ſort of Homicide of a1: 


which is done by Poiſon *. Thoſe who 
are guilty of this Crime are condemned 
to Death, and their Bodies are burnt af- 
ter their Death, although the Poiſon had 
not worked its Effect, by reaſon the fame 
had been prevented by taking Counter- 
Poiſon. They who ſold the Poiſon, know- 
ing what uſe was to be made of it, thoſe 
who made the Perſon take it, knowing the 
Deſign, and thoſe who ordered it to be 
given, are all of them puniſhed as Poiſoners. 


Plus eſt hominem extinguere veneno, quim 
occidere gladio. J. 1. Cod. de Maleficis & Mathe- 
Matei. 

There are ſome Drugs which may ſerve 
to poiſon Men, and which may likewiſe be 
imployed to other Uſes that are lawful. A. 
pothecaries ought not to fell theſe ſorts of 
Drugs but to Perſons that are known, and 
they ought to ſet down in their Books the 
Names of the Perſons to whom they ſell 
them, and make them fign the ſaid Article, 
As to ſuch Drugs as can ſerve to no other 
Uſe but to poiſon Men, an Apothecary who 
had deliver'd them, would be puniſhed as 
an Accomplice of the Poiſoner. 


XIII. 


Thoſe Perſons are puniſhed as Poiſoners 30 
who give Medicines to Women with Child ©”; | 


to make them miſcarry, or to make them ji 


come before their Time, ſo as that the #1! 
Child may periſh in the Birth . The A/ 
Puniſhment of Death is alſo inflited on- 
married Women, or unmarried Women, 
who being with Child take theſe ſorts of 
Drugs. | 
Cicero in Oratione pro Cluentio Avito ſeripſit, 
Mileſtam quandam mulierem, cam eſſet in Aſia quod 
ab hæredibus ſecundis accepti pecunia, partum ſibi 


medicamentis ipſa abegiſſet, rei capitalis eſſe damna- 
tam. J. 39. F. de penis. 


XIV. 


The Tie of Blood between the Murder- '4 
er and the Perſon whom he has killed, ren- * 
ders the Crime much more heinous, tan 
if it had been committed upon a Stranger 
It is likewiſe certain that this heinouſneſs 
augments or diminſhes in proportion to the 
Degree of Kindred or Affinity. Thus he 
who kills his Father, his Mother, or his 
Grand - father, is condemned to a much 
more hideous Puniſhment than he who has 
killed his Brother, or ſome other more 
diſtant Relation. However, under the 


general Name of Parricide are compre- 
hended all thoſe who kill their Relations 
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or their Children. As alſo Huſbands who 
kill their Wives, and Wives who kill 
their Huſbands. 


Lege Pompeia de parricidiis cavetur, ut fi quis 
atrem, matrem, avum, aviam, fratrem, ſororem, 
patruelem, patruum, avunculum, amitam, confo- 
brinam, uxorem, virum, generum, ſocrum, vitri- 
cum, privignum, privignam, ——oncciderit; cujuſve 
dolo malo id factum erit: Ut pœnã ei teneatur, quæ 
elt Legis Corneliz de ſicariis. Sed & mater quæ fi- 
lium filiamve occiderit, ejus Legis poena afhcitur : 
& avus qui nepotem occiderit. Et præterea qui emit 
venenum, ut patri daret, quamvis non potuerit dare. 
J. 1. ff. de Lege Pompcia de parricidiis. ; 
r Novercz & ſponſæ perſonæ om ſſæ ſunt ; ſenten- 
tiæ tamen legis continentur. J. 3. ibid. 
Cum pater & mater ſponſi, ſponſz, ſocerorum, ut 
liberorum ſponſi, generocam appellatione continen- 
tur. J. 4. 261d. 


The Puniſhment to which thoſe are con- 
demned in France who kill their Father or 
their Mother, is that of heing broke on the 
Wheel. Before they are laid upon the Wheel 
they are obliged to make a public Acknows 
ledzsment of their Offence in an ignominious 
Manner. Among the Romans, purſuant to 
the ſingle Law of the Code de his qui paren- 
tes vel liberos occiderunt, all Parricides, 
that is to ſay, all thoſe who had killed any 
one of tkeir Aſcendants, Deſcendants, or ncar- 
eſt Collateral Relations, were to be ſowed up 
in a Leaihern Bag, together with a Dog, a 
Cock, a Viper, an Ape, and ſeveral Serpents, 
and thrown into the Sea, or into the River 
next adjoining to the Place where the Crime 
was commited, 

„„ 
ien Women who have concealed their being 
e with Child, and whoſe Children are dead 
4 aith Without receiving Baptiſm, are reputed to 
have murdered their Children, and are 


Cc. 
condemned to ſuffer death. 

See the Edit of King Henry IT. of the Near 15 56, 
and the Declaration of Lewis XIV. which revives the 
faid Edict. | 

XVI. 
% According to the Rigour of the Law, 


155 1000 


n thoſe Perſons ought to be puniſhed as 
delten, Parricides who drop their Children in the 
e Streets, whether the ſaid Children be Baſ- 
n tards, or lawfully begotten, as alſo the 
Accomplices in the ſaid Crime. But the 
Puniſhment is mitigated when the Child 
has been found alive, leſt a more rigorous 
3 ſhould occafion worſe Acci- 
ents, 


5 Crimen i ſenſu humano alienum, & quod nec 
ab ullis quidem barbaris admitti credible eſt, Dei a- 
mantiſſimus Theſſalonicenſis Eccleſia Apocrifiarins 
Andreas ad nos retulit, quod quidam vix ex utero 
Frogreſſos infantes abjiciant, — Xquum ſanè erat, 
ut qui talia perpetrarent, vindiftam quæ proficiſcitur 
ex legibus non effugerent, {ed quo magis ali exemplo 
horum temperatiores fierent, extremis pœnis ſubjice- 
reniur; ut qui per actionis impudentiam ſua detule- 
rint fligitia, Id quod in poſterum cuſtodiri jubemus. 
Nur,. „ h 


XVII. 


The Accomplices in the Crime of Par- 
ricide are to be puniſhed as Parricides, al- 
though they be no ways related to the 
Perſons, whoſe Death they have been ac- 
ceſſory to. It is the ſame Thing with 
reſpe& to him who has received Money 
from one, to aſſaſſinate his Father, Mo- 
ther, or Child ». Both the Aſſaſſin and 
he who has given him the Money are 
puniſhed as Parricides. 


t Utrum qui occiderunt parentes, an etiam con- 
ſeii, pœenã parricidii adficiantur, quæri poteſt? Et 
ait Mæcianus, etiam conſcios eãdem pcena adficien- 
dos, non ſolum parricidas. Proinde conſcii etiam ex- 
tranei eadem pœnà adficiendi ſunt. J. 6. F. de Lege 
Pomponia de parricidiis. 

Si ſciente creditore, ad ſcelus committendum 
pevunia fit ſubminiſtrata, (utputa fi ad veneni mali 
comparationem, vel etiam ut latronibus agreſſoribuſ- 
que daretur, qui patrem interficerent) parricidii pœnã 
tenebitur, qui quæſierit pecuniam, quique eorum ita 
crediderint, aut à quo ita caverunt. J. 7. iid. 


XVIII. 


Parricide is a Crime of ſo heinous a 
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17. Of the 
Accompli- 


ces in the 


Crime of 
Parricide. 


18. Whe- 


Nature, that the Puniſhment of Death is er on- 


inflicted on thoſe who have formed a De- 
ſign to commit it, and who have taken 
any ſtep towards the Commiſſion of it, 
although they had not accompliſhed the 
Deſign *. However, there are no Proceed- 
ings had againſt the Memory or Aſhes of 
thoſe who die after they have been judici- 
ally accuſed of this Crime, or even after 
they have been condemned as Parricides, 
by a former Judgment from which they 


had appealed. 


x Parricidii poſtulatus fi interim deceſſerit, fi qui- 
dem ſibi mortem conſcivit, ſucceſſorem Fiſcum ha- 
bere debebit. Si minus, eum quem voluit, fi modo 
teſtam:entum fecit. Si inteſtatus deceſſit eos hæredes 
habebit qui lege vocantur. J. 8. F de Lege Pompeia 
de parricidiis. 

Preſcription takes place in the Crime of Parricide, as 
tell as in other Crimes, with reſpect to the Criminal 
Projecution. But the Offender who has acquired this 
Preſcription cannot inherit, nor even his Children, to 
the Perſon whom he has killed. 


XIX. 


A Proſecution 1s carried on againſt the 
dead Corpſe of thoſe who have laid vio- 
lent Hands on themſelves. The Corpſe 
is drawn on a Hurdle, and afterwards 
hanged, and the Goods of him who has 
committed this Violence on himſelf are 
confiſcated. There is nothing but Folly or 
Madneſs that can be pleaded in excuſe for 


ſo barbarous an Act. 


There is a Title in the Digeſts, and ano 
ther in the Code in relation to the Goods 
of thoſe who have made away with them - 
ſelves. All the Laws which are collected 
under theſe two Titles diſtinguiſh between 
Perſons who have laid violent ng on 

| Heim- 


guilty of 


Parricide 
ty proſecut- 
ed after 

his death. 


19. As 
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who kill 
themſelves, 
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20. The 
Puniſh. 
ments in- 
Aidted on 
thoſe who 


fgbt 
Duell. 


21. The 
Jame. 


themſelves, wwhilft they are under an Accuſa- 
tion of a Capital Crime, or having been 
taken in the Ful, and thoſe who have made 
atvay with themſelves, being weary of Life 
of for ſome other Reaſon. In the firſt Caſe 
the Goods of the Criminal were confiſcated, 
berauſe be was ſupptſed by that Action to 
have acknowledged himſelf guilty of the Crime 
with whith he was charged. In the ſecond 
Caſe the Criminal was not puniſhed, becnuſe 
that Action was anthorized a the Ro- 
mans by the example of illuſtrious Perſons, 
and by the Philoſophers. But both Reaſon 
and Religion having taught us that our Life 
is not our own, but belongs to God who 
Fade it us, and to the State, it has been 
Judged reaſonable to inflitt a Puniſhment on 
thoſe who lay violent Hands on themſelves. 
It is hot Iefs barbarous to kill one's ſelf, than 
to kill another Perſon. That which the Ro- 
mans looted upon as a Greatneſs of Soul, is 
one of the meaneſt Weakneſſes that a Man of 
Courage can be guilty of. 


XX. 


Duelling is one of the Crimes that are 
moſt fatal to Society and to the State, for 
which the Law condemns to Death thoſe 
who t Duels, either as Principals or 
Seconds, not only when they have killed 
or wounded their Adverſaries, but even 


when the Parties have retired from the 


fight, without any Blood ſhed. He who 
challenges another to fight a Duel, is to 
be impriſoned for the ſpace of two Years, 
to pay a Fine to the Hoſpital, to be ſuſ- 
pended from the Exerciſe of his Offices, 
and to be deprived of the Emoluments 
thereof for three Years, although the Chal- 
lenge has not heen accepted, and the Par- 
ties did not fight. Corporal Puniſhments 
are likewiſe inflicted on thoſe who carry 
Challenges, or who accompany the Par- 
ties to the Place of Combat. 


XXI. 


A Criminal Proſecution is carried on 
againſt the Memory of thoſe who have 
been killed in a Duel, or who have died 
ſince the Commiſſion of that Crime; and 
in caſe they do furvive they cannot pre- 
ſcribe againſt the Puniſhment due for that 
Crime, , any lapſe of time whatſoever, 
after that the Proſecution has been once 
commenced againſt them as Duelliſts ; and 
they can have no hopes of obtaining a 
Remiſſion, Pardon, or Abolition of that 


Crime. 
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Of Robbery ; Theft and frau- 
dulent Bankruptcies. 
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or to make uſe o 


the Owner *. 


* Furtum eſt contreAatio rei frauduloſa Jucti faci- 
endl gratia, vel ipſtus rei, vel etiam uſus ejus, poſ- 
ſeflioniſve : quod lege naturali prohibitum eſt admit- 
tere. J. 1. F. de furtis. LD 

Furtum autem fit non ſolum cum quis intercipiendi 
cauſa rem alienam amovet, fed generaliter cum quis 
alienam rem invito domino contrectat. Itaque five 
creditor pignore, ſive is apud quem res depoſita eſt, 
ea re utitur ; five is qui rem utendam accepit, in 
alium uſum eam transferat, quam cvjus grati ei data 
eſt, furtum committit, veluti fi quis argentum uten- 
dum acceperit, quaſi amicos ad cœnam invitaturus, 
& id peregrè ſecum tulerit: Aut fi quis equum geſtan- 
di cauſa commodatum fibi, longius aliquo duxerit. 
Quod veteres ſcripſerunt de eo, qui in aciem equum 
perduxiſſet. nit. lib. 4. tits 1. 6. 


II. . 


2. 1 


The Circumſtances of the Time and 1 
Place where the Theft was committed, 4% 
of the Things which have been ſtolen, 
the Quality of the, Perſons from 3 

one Crim 
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Of Crimes aud Offences. Tit. 8. 


one has fraudulently taken away an 
Thing, and that of the Thieves, * 
or diminiſh the Puniſhment of this Crime. 


III. 


Thoſe who wait for Paſſengers in the 
hways to rob them, are condemned 

to be broke on the Wheel. Thoſe who 
commit theft in the Royal Palaces are 


likewiſe iſned with Death, as alſo Ser- 
vants rob their Maſters. It is a 


reater Crime to ſteal that which is in ſome 

anner under the Publick Guard, and un- 
der the Protection of Juſtice, ſuch as the 
Inftruments of Agriculture which are left 
in the open Fields, than to ſteal Effects 
that are uſually locked up in Houſes. 
The Theft of any Thing that is conſe- 
crated to the Worſhip of God is Sacrilege. 
The Quality of the Thing ſtolen is allo 
to be reckoned among the Circumſtances 
which the Judge ought to examine, be- 
fore he gives his Judgment. 


IV. 


When the Theft has been committed 
without breaking any thing open, and 
without other aggravating Circumſtances, 
the Thief is ſentenced to be whipt, and 
to be marked with a Flower de Luce, 
to Baniſhment and to the Gallies for a 
certain Time ; but if he is again guilty of 
the ſame Crime after his firſt Sentence, 
the Puniſhment 1s increaſed, which for the 
third Offence cannot be leſs than Death. 


V. 


i oſt An Infant which is near to the Age of 


unnitted 


b an In- 


fat, 


\ Pits Althou 


nt if 
Bert al. 


Rage, 


ral 


Puberty may be puniſhed with Corpo 


Puniſhment, if he is found guilty of Theft, 


when he knows that he has committed a 
Crime in ſtealing *. For it is no Theft, 
if there is not a Deſign to do wrong 
to nim from whom he takes any thing 
away. 

o In ſumma ſciendum eſt, quæſitum eſſe, an im- 
pubes rem alienam amovendo, furtum faciat? Et 
placuit, quia furtum ex affectu furandi conſiſtit, ita 
demum obligari eo crimine impuberem, fi proxi- 
mus pubertati fit, & ob id intelligat ſe delinquere. 
dnflit. lib. 4. tit. 1.4. 18. 


VI. 


the Thief have reſtored the 


Thing which he had fraudulently taken 


neh Re. away, he may nevertheleſs be proſecuted 
an be and puniſhed extraordinarily, that he may 


make Reparation for the Crime he has 
committed . 


© Qui ea mente alienum quid contrectavit, ut 
lucri faceret; tametſi mutato conſilio, id poſtea do- 
mino reddidit, fur eſt: nemo enim tali peccato pœ- 
atentia ſaà nocens eſſe deſiit. J. bg. F. de furtis. 
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VII. 


The Heirs or Executors of the Thief 7, The 
cannot be proſecuted eriminally on ac- 7" 
count of the Theft committed by the Per- g 
ſon to whom they ſucceed ; but they are Thief pro- 
condemned to make Reſtitution of the /ecuted in 
Thing ſtolen, or of the Value of it, and Ce 
to make good all Damages *. 


Action. 
4 Furti actione minimè teneri ſucceſſores, igno- 
rare non debueras; de inſtrumentis autem ablatis in 
rem actione tenentes convenire potes. J. 15. Cog. 
de furtis, 


VIII. 


The Accomplices in a Theft, are pu- 8_Puni/- 


niſhed in the ſame Manner as the Thieves _ A 
e WH9 


themſfelves*. We are to look upon all thoſe * _ 


to be Accomplices wha have been aiding — 3 
and aſſiſting to the Thief, and who have in a Theft. 
with a premeditated Defign favoured him 

in the Execution of his Crime; whether 

it be that they broke the Windows, by 
which the Thief entred the Houſe, or that 

they held the Ladder by which he mount- 

ed, or that knowing of the Crime which 

he intended to commit, they furniſhed him 

with falſe Keys, or other Inſtruments 

which he made uſe of to apen Doors and 
Trunks, or whether it be that he let out 

the Beaſts out of the Stable or Park, to 

give the Thief an Opportunity of carrying 

them off. The Accomplice of the Thief 

is puniſhed corporally, although he receiv- 

4, Share & — Thin ſtolen and 

he is condemned with the Thief, to make 

full Reſtitution of the Thing ſtolen. 


© Interdum quoque Ffurti tenetur, qui ipſe fur- 
tum non fecit: qualis eſt is cujus ope & conſilio 
furtum factum eſt. In quo numero eſt qui tibi num- 
mos excuſſit, ut alius eos raperet; aut tibi obſtiterit, 
ut alius rem tuam exciperet. Et hoc veteres ſcrip- 
ſerunt de eo, qui panno rubro fugavit armentum. 
Sed fi quid eorum per laſciviam, & non data opera, 
ut furtum admitteretur, factum eſt: in ſactum actio 
dari debet. At ubi ope Mzvii Titius furtum fece- 
rit : ambo furti tenentur. Ope & conſilio ejus quo- 

ue furtum admitti videtur, qui ſcalas forte ſeneſtris 
SES aut ipſas feneſtras vel oſtium effringit ut 
alius furtum facerit ; quive ferramenta ad effringen- 
dum, aut ſcalas, ut feneſtris ſupponerent ur commo- 
daverit, ſciens cujus rei gratia commodaverit. Iaſtit. 
lib. 4. tit. 1. F. 11. 

f Qui ferramenta ſciens commodaverit ad effrin- 
gendum oftium vel armarium, vel ſcalam ſciens 
commodaverit ad aſcendendum, licet nullum ejus con- 
filium principaliter ad furtum faciendum inter venerit: 


tamen ᷑urti actione tenetur. J. 5 5. f. 4. F. de furlis. 


. 


The Perſons who ſhelter Thieves in 9. Again/ 
their Houſes, who conceal the Effects nth oh 
which have been ſtolen, or who buy them þ ;9, e- 
knowing them to be ſtolen ®, are puniſh- In, and the 
ed corporally, according to the Heinouſ- Thieves. 
neſs of the Crimes which they have coun- 


tenanced *, | | 
1 Peſſimum 
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t Peſſimum genus eſt receptorum, fine quibus 
nemo latere diu poteſt. Er precipitur ut perinde 
puniantur, atque latrone*. In pari causa habendi 
ſunt, qui cum apprehendere latrones poſſent, pecu- 
nii accepta, vel ſubreptorum parte, demiſerunt. J. 
I. ff. de receptatoribus. 

Eos qui a ſervo furtim ablata ſcientes ſuſce- 
perint, non tantum de ſuſceptis convenire, fed e- 
tiam pænali furti actione potes. J. 14 Cod. de furtis. 


X. 


10. The The Owner of the Thing that has been 
bong 50% ſtolen, may challenge it wherever he finds 


Jenged in it, even in the Hands of one who has 
the Hands purchaſed it fairly and honeſtly '. But 
of a Pur- when the Queſtion is, whether the Owner 
ebaſer- who claims the Thing that has been ſtolen 
from him, is obliged to make Reſtitution 
to the Purchaſer of what he paid for it, 
it is neceſſary to diſtinguiſh two Caſes ; 
the firſt is of him who has bought it of 
an unknown Perſon, who brought the 
Thing into his Houſe, of one of a ſuſ- 
icious Character, of a r Man who 
as fold a gocd deal of filver Plate; 
the Second is of him who has bought it 
of a Perſon that is known, and who could 
not be readily ſuſpected to have ſtole it, 
or who bought the Thing that is chal- 
lenged in a Market, and in a Shop, where 
they do not examine into the INT of 
the Buyer x. In the firſt Caſe the Pur- 
chaſer ought to reſtore the Thing that 
is claimed without making any Reſtitution 
of the Price, becauſe the Purchaſer 1s 
guilty of a Negle& which favours very 
much of Deceit. But in the ſecond Caſe, 
where no Blame can be imputed to the 
Purchaſer, it is not reaſonable that he 
ſhould be at the ſame Time ſtripped both 
of the Thing which he has purchaſed, 
and alſo of the Price which he has paid 
for 1t. 


i Incivilem rem defideratis, ut agnitas res furti- 
vas non prius reddatis, quam pretium ſuerit ſolutum 
a dominis. Curate igitur cautiùs negotiari, ne non 
tantum in damna hujuſmodi, ſed etiam in criminis 
ſuſpicionem incidatis. J. 2. Cad. de furtis. 

* Civile eſt quod I te adverſarius tuus exigit, ut 
rei quam apud te fuiſſe fateris, exhibeas vendito- 
rem: nam a tranſeunte & ignoto te emiſſe, dicere 
non convenit, volenti evitare alienam bono viro ſuſ- 
picionem. J. 5. ibid. 

XI. 
11. 0/6. A Wife who carries away out of the 
— „ Houſe of her Huſband Effects belonging 
ing Epeas to him, cannot be proſecuted as being 
hich do guilty of Theft, but the ſaid Action is 
m 2 called a Secreting and Miſimploying her 
n, = gf 
2 d of 4. Huſband's Effects. It is the fame 


complices Thing when a Widow conceals and de- 
in that tains any Effects belonging to the Eſtate 


Crim:. of her Huſband, or to the Community 
| between them, and this is becauſe of the 
Reſpect that is due to the Marriage which 


- = 


is newly diffolved. The Puniſhment 
which is inflicted on the Widow who is 
convicted of ſuch Concealment, is that 
ſhe is deprived of the Share which ſhe 
might claim in the Thing which ſhe 
has concealed, whether it be that ſhe is 
intitled to it by virtue of any Grant, or 
as being Part of the Goods of the Com- 
munity. The Accomplices in ſuch Con- 
cealments and Mifapplications committed 
by a married Woman, or a Widow, may 
be proſecuted and puniſhed as Thieves“. 

i Divortii cauſi rebus uxoris a marito amotis, 
vel ab uxore mariti; rerum amotarum Ediddo perpe- 
tuo permittur actio. Conſtante etenim matrimonio, 
neutri eorum neque pcenalis, neque famola attio 
competit, ſed de damno in factum datur actio. J. 2. 
Cod. rerum amotarum. 

Uxor expilatz hereditatis crimine idcirco non ac- 
cuſatur, quia nec furti cum ea agitur. J 5. F expi- 
late hereditatis. 

m Si quis uxori res mariti ſubtrahenti opem, con- 
ſiliumve accommodaverit furti tenebitur. Sed & fi 
furtum cum ea fecit, tenebitur furti, cum ipſa non 
teneatur. Ipſa quoque ft opem furi tulit, furti non 
tenebitur, ſed rerum amotarum. J. 52. F. de fartis. 


The Roman Law made a particular kind 
of Crime of the pillaging an Inheritance, 
which name it gave to the Aion that was 
commenced againſt i haſe who had taken away 
the Effects belonging tothe Inheritance, before 
the preſumptive Heir or Executor had taken 
that Quality upon him, or that he had taken 
Poſſeſſion of the Effects belonging to the Inheri- 
tance. Till then, it was ſaid, there was no 
Owner of the Effects which were the Decea- 
ſed's, and conſequently no Action of Theft could 
be brought againſt him who had taken them 
away. But in France that Diſtinctic 
ought not to take place, becauſe the dead 
Perſon gives Seiſin to the Living, both in 
the Provinces which are governed by their 
own Cuſtoms, and in thoſe which are go- 
verned by the Civil Law. Beſides, that 
was only a bare Formality, which bad 
no great influence on the Matter it ſelf, be- 
cauſe he who had pillaged the Goods of 4 
Succeſſion, was proſecuted and puniſhed in 
the ſame manner as Thieves, 


XII. 
The vagrant Beggars who carry away 127 


Children, and who maim them in order th 
to make them Objects of Compaſſion, are 0 
to be puniſhed with Death ". It would be 
the ſame Thing, if there were any Perſon 
ſo barbarous, as to take away Children 
and ſell them to Infidels, who would make 


Slaves of them.; 
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n Plagiarii qui viventium filiorum miſerandas in- 
fligunt parentibus orbitates, metalli pena, cum cog” 
nitis ante ſuppliciis, teneantur. Si quis tamen hu— 
juſmodi reus tuerit 0 latus, poſteaquam ſuper crimine 
claruerit, ſervus quidem vel livertate donatus beſtiis 
ſubjiciatur, ingenuus autem gl:dio conſumatur. / 


16. ad Legem Faltidiam de flogiariis, 
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Of Crimes and 


XIII. 
A fraudulent Bankruptcy is a kind of 


LM , Thett, whether it be that the Bankrupt 
pb tf hath carried off his Effects, or that he has 
nl i ſet up pretended Creditors, or that he has 


declared himſelf to be indebted more than 
really he was to true Creditors. Fraudu- 
lent Bankrupts are to be proſecuted and 
puniſhed in an extraordinary Manner ; 
and it is the fame Thing with regard to 
thoſe who have concealed the Effects be- 
longing to Bankrupts. Thoſe who have 
countenanced the Bankruptcy, by accepting 
feigned Sales and Aſſignments, or by de- 
claring themſelves to be Creditors, when 
really and truly they were not, are con- 
demned to pay Fines, and to pay the 
double of what they demanded which was 
not due to them. 


See the Ordinance relating to Commerce, Tit. 11. 


[In England, the Legiſlature has taken 
particular care to prevent the miſchiefs that 
happen to Trade and Credit by fraudulent 
Bankruptcies, and for that End ſeveral Afts 
of Parliament have been made to puniſh 
and reſtrain them. The Statue of the 4" 
and 5* of Queen Anne, Chap. 17. directs, 
That all Bankrupts ſhall make a true Diſ- 
covery of all their Goods or Eſtate to Com- 
miſſioners appointed to examine them, and de- 
liver up to the ſaid Commiſſioners all their 
Eſtates and all Books, Papers and Writ- 


ing relating thereunto, and in Caſe of any 


wilful Omiſſion, being thereof convicted by 
Indiftment or Information, they are to ſuf- 
fer as Felons, without Benefit of Clergy. 
And by the Statute, 5" of Queen Anne, 
Chap. 22. it is provided, That if any Per- 
fon who ſhall become Bankrupt, or any others, 
with their conſent or privity, ſhall remove, 
conceal or imbezil any Monies or Effects, 
whereof they, or any Perſons in truſt for 
them, are poſſeſſed of, or entitled to, to the 
Value of twenty Pounds, or any Books of Ac- 
counts, Bonds, Bills or any Writings relating 
thereunto, with intent to defraud their Cre- 
ditors, every ſuch Perſon ſo becoming Bank- 
rupt fhall ſuffer as a Felon, without Benefit 
of Clergy, and his Eftate ſhall be divided 
amongſt his Creditors.] 


r # 


Offences. Tit. 9. 


PLES SSSS ESSE EE en Þ 
SO908000800005035 06552 


2 eee eee e. ec e. e 
RN EEE TIS + + © + 7 0 


1 30 8 A. 


Of Forgery, and of Counter 
feiting the King's Coin. 


The CONTENTS. 
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2. Whence are drawn the Proofs of the 
Forgery of an At, 
3. Of verifying a Writing by Compariſon 
of Hands. 
4. A forged Deed produced by one who did 
not commit the Forgery. 
5. Puniſhments inflifted on publick Officers 
who are convicted of this Crime. 
6. Puniſhments of thoſe who are Accom- 
plices in this Crime. 
7. Puniſbment of the Heir, or Executor, of 
the Forger. 
8. Preſcription againſt the Puniſhment due 
for the Crime of Forgery. 
9. A Tranſattion grounded on forged Deeds. 
10. The aſſuming a falſe Name, or Perſon. 
11. The ſuborning of a Child. | 
12. The Counterfeiting of the King's Coin. 
13. Of the Officers of the Mint, who al- 
ter the Standard of the Coin, 
14. Falſe Weights, falſe Meaſures, 
15. Of the Crime of Stellionate. 
16, Of falſe Witneſſes. | 
17. Forgery, in ſuppreſſing the Truth, 


1. 


Ti 


HE Crime of Forgery may be 1 Digi- 


T committed in Acts or Deeds, rent kinds 
by putting to them a falſe Sub- of Forgery. 


ſcription, or by altering a Deed 
that has been ſigned by the Parties, whe- 
ther it be by eraſing ſome Lines or ſome 
Words, nay even ſome Letters, to ſubſti- 


tute others in their Place, or whether it 


be by altering the Date, or adding ſome- 
thing to what was written when the Par- 
ties ſigned it“. 


Lex Cornelia de falſis, quæ etiam teſtamentaria 
vocatur, pznam irrogat ei, qui teſtamentum, vel a- 
liud inſtrumentum falſum ſcripſerit, ſignaverit, reci- 
taverit, ſubjecerit, vel ſignum adulterinum fecerit, 
ſculpſerit, expreſſerit ſciens dolo malo. 1n//it. lib. 4. 
it. 18. 4. 7. 


Qui teſtamentum amoverit, celaverit, eripuerit, de- 


leverit, interleverit, ſubjecerit, reſignaverit, quive 
teſtamentum falſum ſcriplerit, ſignaverit, recitaverit 
dolo malo; cujuſve dolo malo id factum erit : Legis 
Corneliz pozni damnatur. /. 2. J a4 Legem Corne- 
liam de faiſis. | 

| II. 
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II. 
2. Whence The Proofs of the Forgery are drawn 


are draw from the Inſtrument it ſelf, if it is ſup- 
2 poſed, for Example, to have been figned 
forgery of by a Perſon who was dead before the 
an At, Date which the forged Inſtrument bears, 
from Depoſitions of Witneſſes who were 
privy to the Forgery, from the Report 
made by Perſons who are ſkilled in the 
Compariſon of Hands». Sometimes the 
bare View of the _ Writing is ſuffi- 


cient to diſcover the Forgery. 


d Ubi ſalſi examen inciderit, tune acerrima fiat 
indago argumentis, teſtibus, ſcripturarum collatione, 
aliiſque veſtigiis veritatis : Nec accuſatori tantum quæ- 
ſtio incumbat, nec probationis ei tota neceſſitas indi- 
catur. Sed inter utramque perſonam fit Judex me- 
dius : nec ulli interlocutione divulget quæ ſentiat: 

ſed tanquam ad jmitationem relationis, quæ ſolum 
| audiendi mandat officium, præbeat notionem : po- 
| ſtremi ſententia, quid ſibi liqueat, proditurus. J. 22. 
Cad. ad Legem Corneliam de fa!ſts. 


III. 


3. Of ve- Tf the Judge orders that the Writing 

Hing a which is ſaid to be forged ſhall be veri- 

Writing 2) fied by comparing it with other Writings ; 

compariſon = . 

of bands. the Writings which are to found the 
Compariſon ought to be confeſſed by the 
Party that is charged with the Forgery, 
or Authentick, that is to ſay, atteſted by 
a publick Seal, or taken out of the pub- 
lick Archives of a Court of Juſtice ©, 
The Perſons who are to make the Com- 
pariſon, after they have been ſworn, are 
to compare at their leiſure the Writings 
upon which the Compariſon is founded 
with thoſe which are to be verified. They 
are afterwards to give in their Report, and 
to acknowledge it as ſuch before the 
Judge. Great Precautions are to be taken 
before the Judge gives ſentence upon their 
Report; for what they ſay concerning the 
Similitude or Diſſimilitude of the Hand- 
writing 1s commonly founded only upon 
Conjectures, or upon Preſumptions, the 

Force of which the Judge is to examine «. 

The diverfity of Ink and Pens, and the 
different Situation one's body 1s in when 
he is writing changes and alters the Cha- 
racter of the Hand-writing. A Man in 
Years, a fick Man, does not write in the 
fame Manner in which he wrote when he 
was Young, and whilſt he was in full 
Vigour of Health. There needs only a 
violent Exerciſe of the Hand, to make 
ſome alteration in the Hand-writing. In 
fine, there are Cheats ſo expert in counter- 
feiting of Hands, that it is almoſt im- 
poſſible to convict them of Forgery b 
the Reaſonings of Men that are well rk. 
ed in the Compariſon of Hands. 


0 Comparationem litterarum ex chirographis fieri, 
| & aliis inſtrumentis quæ non ſunt publics confecta, 


tur, & proſert, rectè petis examinationem fieri. Item 


illud ſtudium falſatoribus eſſe credentes, ut ad imita- 


a forged Deed, in the F orgery whereof Dee 


ſatis abundeque occaſionem criminis falſitatis dare, 
& in judiciis & in contractibus maniſeſtum eſt, 
Ideoque ſancimus non licere comparationes litera- 
rum ex chirographis fieri, niſi trium teſtium ha- 
buerint ſubſcriptiones, ut prius literis eorum fides 
imponatur, = & tunc ex hujuſmodi cartuli jam 
probati comparatio fiat, aliter etenim fieri compara- 
tionem nullo concedimus modo ſed tantum 
modo ex forenſibus vel publicis inſtrumentis, vel 
hujuſmodi chirographis quæ enumeravimus compa- 
rationem triturandum. Omnes autem comparationes 
non aliter fieri concedimus, niſi juramento anten 
præſtito ab iis qui comparationem faciunt, fuerit 
affirmatum, quod neque lucri causa, neque inimi- 
citiis, neque gratia tenti, hujuſmodi faciunt compa- 
rationem. J. 20. Cod. de fide inſirumentorum. 

Ad hc ex literis quibus, adverſarius tuus uti- 


& charta quz proſertur ex archivo publico, teſtimo- 
nium publicum habet. Authent. ad het ibid. 

4 Novimus noſtras leges que volunt ex collatione 
literarum fidem dari documentis, & quia quidam 
Imperatorum ſuper excreſcente jam malitia eorum 
qui adulterantur documenta, hec talia prohibuerunt, 


tionem literarum ſemetipſos maxime exercerent, eo 
quod nihil eſt aliud falfitas, niſi veritatis imitatio, — 
videmus tamen naturam ejus crebro egentem rei 
examinatione, quando literarum diſſimilitudinem 
ſæpè quidem tempus facit. Non enim ita quis icri- 
bit juvenis & robuſtus, ac ſenex &, forte tremens, 
ſæpe autem & langor hoc facit. Et quidem hoc di- 
cimus, quando calami & atramenti immutatio, ſimi- 
litudinis per omnia aufert puritatem. Morel. 73. in 


prefat. 
IV. 
When a Party has produced in Court 4 41 


he had no Hand, he cannot be puniſhed , , 
for a Crime which he did not commit, i 
but he is condemned to pay the Char- . 
ges of my the Forgery; and the Au- '* 
thor of the Forgery may be proſecuted at- 
the Inſtance of the Publick e. The King's 
Attornies General in his ſeveral Courts, 
and thoſe of Lords of Manors, may like- 
wiſe proſecute out of the ordinary Courſe 
thoſe who are accuſed of having forged a 
counterfeit Deed, although he who pro- 
duced it had declared that he would not 
make uſe of it, and that the ſaid Deed 
had been thrown out of the Proceedings 

in the Cauſe . And this more eſpecially 
takes place when he who has produced the 
forged Writing is charged with being the 
Author of the Forgery. 


© Divus Pius Claudio reſcripſit, pro menſura cu- 
juſque delicti conſtituendum in eos, qui apud Judices 
inſtrumenta protulerunt, quz probari non poſſint 
ſed Divus Marcus cum fratre ſuo pro huma- 
nitate hanc rem temperavit, ut fi (quod plerumque 
evenit) per errorem hujuſmodi inſtrumenta profe- 
rantur, ignoſcatur eis qui tale quicquam protulerint. 
J. 31. F. ad Legem Cornetiam de falſis. 

f Majorem ſeveritatem exigit, ut merita eorum, 
qui falſis reſcriptionibus utuntur, digna coerceantur 
pcena : ſed qui deceptus eſt per alium, fi ſuam inno- 


centiam probat, & eum à quo accepit, exhibet, , 


liberat. J. 4. Cod. ad Legem Corneliam ae falſis. 

Si falſos codicillos ab iis contra quos ſupplicas, 
factos eſſe contendis : non ideo accuſationem evader* 
poſſunt, quod ſe illis negent uti: nam illis prodeſt 


inſtrumenti uſu abſtinere, qui non ipſi falſi machina- 
tores 
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Of Crimes and Offences. Tit. 10. 23 


tores eſſe dicuntur, & quos periculo ſolus uſus ad- 
ſtrinxerit. Qui autem compoſitis per ſcelus codicil- 
lis, in ſeveritatem legis Corneliæ inciderunt, non 

fant defenſiones ejus recuſando, crimen evitare. 
J. 8. Cod. ad Legem Corneliam de falſic. 


W 


Puniſi- Publick Officers, and their Clerks, who 
vu i. are guilty of Forgery in the Diſcharge of 
_ the Functions of their Office, or Commiſ- 
Gr. ſion, and thoſe who counterfeit the King's 
wars Sign Manual, or Seals, are to be puniſhed 
onvifed with Death, even although they are not 
A - Officers of the Chancery *. With reſpect 
do the Authors of other Forgeries, the 
Judges ought to proportion the Puniſh- 
ments to the Enormity of the Crimes, 

and even condemn the Guilty to ſuffer 


Death, according to the different Cir- 
cumſtances. 


s Ejuſque legis (Corneliz de falfis) poena in ſer- 
vos, ultimum ſupplicium eſt; (quod etiam in lege 
de facariis & veneficiis ſervatur) in liberos vero de- 


portatio. Inſtit. lib. 4. tit. 18. F. 7. 

See the Edit of Francis I. of 1531, and the Edict 
of the Month of March, 1680. | 

See under the 4th Article the Law majorum there 


quoted. 


In England, it is High Treaſon to coun- 
terfeit the King*s Great or Privy Seal. Stat. 
25. Ed. 3. Cap. 2. And by Stat. 1. Mar. 
Cap. 6. the foregoing and counterfeiting 
the King*s Privy Signet, or the Sign Ma- 
nuel, is made High Treaſon alſo. | 


VI. 


puniß. The Puniſhment of F orgery extends 
wry not only to thoſe who have forged the 
ye who counterfeit Deed or Writing, but likewiſe 


ert Accom- 


lice i to their Accomplices, whether it be that 
U Crine, they were aiding or aſſiſting in forging 
the Writing, or that they ordered it to 
be done, or that they gave Money for the 
doing of it. | 
b Poena Legis Corneliz irrogatur ei, qui quid 
aliud, quam in teſtamento, ſciens dolo malo falſum 
ſignaverit, ſignarive curaverit. J. 9. F. ad Legem Cor- 
neliam de faiſis. 


| 


VII. 


Pai. The Heir or Executor cannot be proſe- 
"if cuted criminally for the Crime of For- 
the Heir, > 

gery committed by the Perſon to whom 


er Exuy- 


u, of thy he ſucceeds: But he cannot reap any 
"ger. benefit from the Forgery committed by 


the Perſon to whoſe Rights he ſucceeds *. 
Thus when any one has forged a Teſta- 
ment in their own Favour, the Legacy 
which he has given to himſelf in it ought 
not to be paid to his Executors, and they 
ought to reſtore it, if their Author had 
received it. They are likewiſe condemn- 
ed in Coſts, if they defend the Validity 
of the Teſtament, which is afterwards 
proved to be forged, 
2 


i Si quis, cum falſò ſibi legatum adſcribi curaſſet, 
deceſſerit, id hzredi quoque extorquendum eſt. /. 4. 
F. ad Legen Corneliam de falſis. 

Cum falſi reus ante crimen illatum, aut ſententiam 
dictam, vita decedit, ceſſante Cornelia, quod ſcelere 
quzſitum eſt heredi non relinquitur. J. 12. ibid. 


VIII. 


The Criminal acquires an Exemption g. Pre. 
from the Puniſhment due for Forgery, by /ription 
the lapſe of twenty Years from the time 2 
of the Commiſſion of the Crime, if no „ 
Proceedings have. been had againſt him for hr be 
the ſame within that time *. But the Pre- Crime f 
ſcription does not commence to run, with FI. 
reſpect to the Civil Effects of it, but from 
the Day that the Forgery has been diſ- 
covered. And this takes Place likewiſe in 
regard to Petitions for reverſing Decrees 
that have been pronounced on the Au- 
thority of forged Writings. 

* Querela falſi temporalibus præſeriptionibus non 


excluditur, niſi viginti annorum exceptione. Sicut 
cætera ſere crimina. J. 12. Cad. ad Legem Corneliam 


de fal ſis. 
IX. 


If one has concluded an Agreement on 9.4 Tan- 


a Writing which he himſelf had objected ion 
againſt as being forged, he will not be 8%" 
allowed afterwards to call the ſaid Agree- B.. 
ment into queſtion, and to prove the For- 

gery of the Writing. But if on the 
contrary he had made an Agreement on 
forged Deeds, which he did not then 

know to he counterfeit, he might pro- 

cure himſelf” to be relieved againſt the 

ſaid Agreement within ten Years after 


the Forgery had been diſcovered. 


| Tpſe fignificas, cum primum adverſarii inſtru- 
menta protulerunt, fidem eorum te habuiſſe ſuſpec- 
tam. Factã igitur tranſactione, difficile eſt ut is qui 
provinciam regit, velut falſum cui ſemel acquieviſti, 
tibi accuſare permittat. J. 7. Cad. ad Legem Corneli- 


am de falſis. 


X. 


The aſſuming a falſe Name and Perſon 10. 7s 

is a Forgery . If it happens, for In- ming 
ſtance, that James having been killed in 4/4 
a Fight, or having been abſent for a Perſon. al 
long Time in a very remote Country, 
Peter takes the Name of James, and en- 
deavours to get himſelf owned as ſuch 
in the Family, he is to be puniſhed with 
Death. It is the ſame Thing if one per- 
ſonating another ſigns a Promiſſary Note, 
or an Acquittance, under that borrowed 
Name. But he who changes his Name 
without any bad Deſign is not proſe- 
cuted as being guilty of Forgery ®*. 

m Falſi nominis vel cognominis adſeveratio pen? 
falſi coercetur. J. 13. F. ad Legem Corneliam de 


Falſis. 


2 Sicut in initio nominis, cognominis, prænomi- 


nis recognoſcendi ſingulos impoſitio libera eſt priva- 
| tis: 


againſt the 
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tis: ita eorum mutatio innocentibus periculoſa non 
eſt. Mutare itaque nomen vel prænomen fine ali- 

ua fraude licito jure, fi liber es, ſecundum ea quæ 
ſepd flatuta ſunt, minimè prohiberis : nullo ex hoc 
præjudicio futuro. J. anicd Cod. de matation? no- 
minis, 


XI. 
The ſuborning a Child, is a Forgery 


Sabor ni committed by a Woman who takes the 
of « Child. Child of a ger and will have it to 


paſs for her own. The Women who 
are convicted of this Crime deſerve to 
be ſeverely puniſhed, becauſe they con- 
found the er of Families. One is 
admitted to prove the Subornation of the 
Child, and to deprive the ſuppoſititious 
Child both of the Father's and Mother's 
Inheritance, although the Perſon who has 
committed the Crime be dead. And 
this takes place even in the Caſe where 
the Huſband and Wife have agreed to- 
gether in the Subornation of a Child which 
was none of theirs. A Nurſe would be 
condemned to Death, if after the Death 
of the Child which had been committed 
to her Care, ſhe had ſuborned another in 
its room, or if ſne had given back her 
own Child inſtead of that which ſhe had 
been intruſted with. 


o Publice intereſt partus non ſubjici, ut ordinum 
dignitas, familiarumque ſalva fit. J. 1. F. de inſpi- 
ciendo ventre. 

Cum ſuppoſiti partus crimen patris tui uxori mo- 
veas, apud rectorem Provinciæ inſtitutà accuſatione 
id proba. J. 10. Cad. ad Legem Corneliam de falhs. 

Accuſatio ſuppoſiti partus nulla temporis præ - 
ſcriptione depellitur, nec intereſt, deceſſerit necne ea 
quz partum ſubdidiſſe contenditur, J. 19. J. 4 Le- 
gem Corneliam de falfis. 


XII. 


The Counterfeiting the King's Coin is 
one of the kinds of High Treaſon, and 
is puniſhed with Death . The Law 
condemns as Counterfeiters of the Coin, 
not only thoſe who put off counter- 
feit Silver or Gold marked with the 
King's Stamp for true, or Pieces of Mo- 
wy that are altered, whether it be with 
reſpe& to the Weight, or with reſpect to 
the Allay ; but alſo thoſe who have b 
their own private Authority marked wit 
the King's Stamp, Pieces of Gold and 
Silver of the ſame Fineneſs and Weight 
as is obſerved in the publick Coin, 2 
cauſe the Power of coining Money is a 
Right reſerved to the Sovereign. The 
Accomplices in this Crime, and even thoſe 
who utter and put off this counterfeited 
Coin, in concert with the Perſons princi- 
pally concerned in the coining, are alſo 


puniſhed with Death. 


2 Quicunque nummos aureos partim raſerit, par- 
tim tinxerit, vel finxerit : fi quidem liberi ſunt, ad 
beſtias dari: fi ſervi, ſummo ſupplicio adfici debent. 
J. 8. Cod. ad Legem Corneliam de falſis. 


t 
Lege Cornelia cavetur, ut qui in aurum vitii quid 0 
addiderit, qui argenteos nummos adulterinos fla verit, þ 
falſi crimine teneri. Eidem pceni adficitur etiam 
is qui, cum prohibere tale quid poſſet, non prohi- 0 
buit. Eadem lege exprimitur, ne quis nummos ſtag- 


neos, plumbeos, emere, vendere dolo malo vellet. ſp 
4. 9. F. ad Legem Corneliam de falfis. de 
r Si quis nummos falsi fuſione formaverit, univer- in 
ſas ejus facultates fiſco noſtro præcipimus addici. In di 
monetis etenim tantum modo noſtris cudendæ pe- ri 
cuniz ſtudium frequentari volumus : cujus obnoxii, pc 
majeſtatis crimen committunt. Quicunque ſolidorum les 
adulter poterit reperiri, vel 3 quocunque fuerit publi- dit 
catus, illicò omni dilatione ſummotã flammarum ex- pa 
uſtionibus mancipetur. J. 2. Cod. de falid monets. qu 
dir 
XIII. | 
| trad 
If it ſhould happen that thoſe who 13. 07 | 8 
are imployed in the Mint by the King's Of», / 2 
Orders, ſhould alter the Coin, whether 3 * 7 
it be with regard to the Weights, or with , , J 
— res 
regard to the Allay, they would be puniſh- 1-2 71, | obli 
ed as Counterfeiters of the Coin *. Coin. | Ver 
* Quoniam nonnulli monetarii adulterinam mone- bito 
tam clandeſtinis ſceleribus exercent, cuncti cognoſ- Col 
cent neceſſitatem ſibi incumbere hujuſmodi homines 
inquirendi : ut inveſtigati tradantur judici, facti con- 
ſcios per tormenta illicò prodituri, ac fic dignis ſup- | 
pliciis addicendi. J. 1. Cod. de falld monetd. - ; * \ 
QUO n 
f Ing 
XIV. 22 are 
Nothing is more neceſſary in Trade ,, % ſons 
than juſtneſs in Meaſures and Weights ; F, Wit 
for which reaſon thoſe who wittingly and / . ſitio! 
willingly fell with falſe Weights and falſe/#% | teria 
Meaſures ought to be puniſhed corpo- repe⸗ 
rally, or at leaſt baniſhed *© The Pu- kno\ 
niſhment would ftill be more ſevere, if Judg 
any one ſhould have the boldneſs to fal- 3 
ſify the publick Weights and Meaſures. wig | 
. ; l 
t Si venditor menſuras publicè probatas, vini, fru- f ſ{ubor 
menti, vel cujuſlibet rei, aut emptor corruperit, do- : a Ju 
love malo fraudem fecerit : quanti ea res eſt, ejus du- ; 50 
pli condemnatur. Decretoque divi Hadriani prz- ö Pte 
ceptum eſt, in inſulam eos relegari, qui pondera N . 
aut menſuras falſaſſent. J. 32. F. ad Legem Corneliam | EP 
de fal ſis. | | tiones | 
: colerit. 
XV. ; 22 
5 ws | 
Stellionate is a general Name that is 5. 0 | e 5, 
given to all manner of Cheating and De- 4 oo 1 falks, 
ceit, and which is 1 applied to 4 begs: | 
the Crimes of thoſe who having -mort- 
gaged a Thing to one Perſon fell it to ai. On 
another, and fraudulently conceal from 24 not or 
him the Mortgage to which it is ſubject . W 7. againſt 
or who grant an Annuity, and charge an 9 thing 
Eſtate with it as being free from all manner known 
of Debt or Incumbrance, although it be | that he 
already mortgaged * ; or who ſel] a Thing | Truth 
which does not belong to them. The puniſh 
ordinary Puniſhment of Stellionate is, that the far 
he who is found guilty of it ſhall remain Who fi 
in Priſon, until he has repaired the Wrong Whom 
he has done, and paid the Damages. | of Bloc 
Sometimes this Crime is attended with | z Pay) 
. , he | : aul 
ſuch aggravating Circumſtances, that t  keneri, q 


Judge condemns the Perſon that is guil- 
| . K 


1b. Of 
fille Vi: 


| wſes. 


Of Crimes and 


to ſeverer Puniſhments, ſuch as thoſe 
of making a publick Acknowledgment of 
his Offence in an ignominus manner, and 


of Baniſhment. 


u Stellionatus accuſatio ad Præſidis cognitionem 
ſpectat. Stellionatum autem objici poſſe his, qui 
dolo quid fecerunt ſciendum eſt —— maxim? autem 
in his locum habet: ſi quis forte rem alii obligatam, 
diſimulati obligatione, per calliditatem alii diſtraxe- 
rit, vel permutaverit, vel in ſolutum dederit, 
pena autem ſtellionatus nulla legitima eſt, cum nec 
legitimum crimen fit ; ſolent autem ex hoc extra or- 
dinem plecti, dummodo non debeat opus metalli hzc 
pena in plebeis egredi, in his autem qui ſunt in ali- 
quo honore poſiti, ad tempus relegatio, vel ab or- 
dine motio remittenda eſt. J. 3 V ellianatus. 

x Qui duobus in ſolidum eandem rem diverſis con- 
tractibus vendidit, pœnã falſi coercetur, & hoc 
divus Hadrianus conſtituit. His adjungitur & is qui 
judicem corrumpit, ſed remiſſius puniri ſolent ut ad 
tempus relegentur, nec bona illis auferantur. J. 21. 
F ad Legem Corneliam de falſis. 

Improbum quidem & criminoſum fateris, eaſdem 
res pluribus pignoraſſe, diſſimulando in poſteriore 
obligatione, quod eædem aliis pignori tenerentur. 
Verim ſecuritati tuæ conſules, fi ablato omnibus de- 
bito, criminis inſtituendi cauſam peremeris. J. 1. 
Cad. de crimine flellionatus. 


XVI. 


Witneſſes who are convicted of hav- 
ing taken a falſe Oath in a Court of Juſtice 
are puniſhed with Death. Thoſe Per- 
ſons are proſecuted and puniſhed as falſe 
Witneſſes, who either retract their Depo- 
fitions, or who change them in any ma- 
terial Circumſtances, after they have been 
repeated upon their Examination and ac- 
knowledged their Depoſition before the 
Judge. The Witneſs who has been ſub- 
orned by the Party in a civil Cauſe, is 
alſo condemned for ſuffering himſelf to 
be ſuborned, and likewiſe the Party for 
ſuborning him. It is the ſame Thing if 
a Judge has ſuffered himſelf to be cor- 
rupted. 


Y Pcena legis Corneliz irrogatur ei qui falſas teſta- 
tiones faciendas, teſtimoniave falſa dicenda dolo malo 
coĩerit. Sed & ſi quis ad renuntiandum, re- 
mittendumve teſtimonium, dicendum vel non dicen- 
dum, pecuniam acceperit: pœnã legis Corneliz affi- 
citur, & qui judicem corruperit, corrumpendumve 
curaverit. J. 1. F. 1. 2. J. ad Legem Corneliam de 


Falſis. 


7. Frge- 
, in ſup- 
Ang tbe 


— 


Uuth, 


XVII. | 

One is guilty of the Crime of Forgery 
not only by ſaying or doing ſomething 
againſt Truth, but likewiſe by doing ſome- 
thing to hinder the Truth from being 
known *, Thus he who bribes a Witneſs, 
that he may not give Teſtimony to the 
Truth in a Court of Juſtice, ought to be 
puniſhed as one guilty of Forgery *, It is 
the ſame Thing with reſpe& to the Heir 
who ſuppreſſes the Teſtament of him to 
whom he has a right to ſucceed in right 
of Blood. Sd 


Paulus reſpondit, Legis Corneliz pœnã omnes 
eneri, qui etiam extra teſtamenta, cetera falſa ſig- 
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naſſent. Sed & cæteros qui in rationibus, tabu- 
lis, literis publicis, aliave qua re ſine conſignatione 
falſum fecerunt ; vel, ut verum non appareat, quid 
celaverunt, ſubripuerunt, ſubjecerunt, reſignaverunt, 
eadem pcenã adfici ſolere dubium non eſt. J. 16. 5. 
1. 2. F. ad Legen Corneliam de falfis. 


Eum qui celavit vel amovit, teſta mentum, com- 
mittere crimen falſi publicè notum eſt, J. 14. Cod, 
ad Legem Corneliam de falfis. 
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E E comprehend under the gene- 0 Of thi 


SW ral Name of Luxury, or Of. Crime of 


SY wv fences againſt Chaſtity, ſimple 
1 Fornication, Adultery, Rape, 
Violence, Inceſt, Crimes againſt Nature, 


and Polygamy. 
H 0 


Luxury. 
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2. Of For- 
nication. 


II. 


Fornication is a criminal Converſation 
which two ſingle Perſons, who are free 
from all Engagements, have with one 
another; that is to ſay, Perſons who are 
not engaged, either by the Ties of Mar- 
riage, or by a ſolemn Vow of Religion. 
If a Child is born of this unlawful Com- 
merce, and the Woman is not a com- 
mon Proſtitute, the Father of the Child is 
condemned to maintain it, and to pay to 
the Mother moderate Damages, according 
to the Condition of the Parties, and the 
Circumſtances of the Offence. Both Par- 
ties are likewiſe condemned to pay 
a Fine, or to give ſomething to the 
Poor. 


The Emperor Juſtinian thought it proper 
to infli a ſeverer Puniſhment on thoſe wwho 
committed fimple Fornication with a Maiden, 
or a Widow, who was not a common Pro- 
ſtitute. For be ordains in the Title of the 
Inſtitutes de publicis judiciis, that thoſe 
who are found guilty of this Crime ſhall 


forfeit the half of their Goods, if they 


3. Cir- 
cumſtances 
which ag- 
gravate 
Fornicati- 
on. 


are Perſons of an illuſtrious Rank, and 
that they ſhall be puniſhed with corporal 
Puniſhment, and Baniſhment, if they are 
Perſons of a low Condition. 


[As to the Maintenance of Baſtard 
Children, in England the reputed Father, 
if he is of ability, is obliged to maintain 
them, whether the Mother be a common 
Proſtitute, or a Perſon of leſs abandoned 
Character. And ſeveral Acts of Parliament 
have been made to prevent Baſtard Chil- 
dren being left as a Burden on the Pariſh 
where they happen to be born. By the 
Stat. 13. and 14. Car. 2. Chap. 12. Church- 
Wardens and Overſeers of the Poor, where 
any Baſtards are born, may ſeize ſo much 
of the Goods, and Profits of the. Lands, 
of the putative Father and lewd Mother, 
as two Juſtices of the Peace ſhall order 


towards the Diſcharge of the Pariſh. ] 
III. 


Sometimes the Circumſtances of ſimple 
Fornication may ſo heighten the Enor- 
mity of the Crime, as that one of the Par- 
ties may be condemned to corporal Pu- 
niſhment, even to that of Death. Thus 
a Guardian who debauches his Ward may 
be puniſhed with Death. It is the ſame 
Thing in the Caſe of a Servant who has 
an unlawful Commerce with his Maſter's 
Daughter, or a Jayler who debauches an 
honeſt Woman who is confined in the 
Priſon of which he is the Keeper. 


dren; and if ſhe has Children the Mo- 


ther's 


a $i tutor pupillam quondam ſuam violati caſti- th 
tate ſtupraverit, deportationi- ſubjugetur, atque uni- 0 
verſæ ejus facultates fiſci juribus vindicentur, quam- wl 
vis eam pœnam debuerit ſuſtinere; quam raptori or 
leges imponunt. J. unice. Cod. fi quis eam cujus tutor the 
fuerit corruperit. | 
Ni 
Iv. 
When common Whores are informed 4. Of wo 
wor before the Civil Magiſtrate by the ona 5 1 
' hies 
eighbours, or by the Officers who are pe mar 
appointed to take care of the Civil Policy, ml _— 
they are ſhut up for a certain Time in a n , at 
Houſe of Correction, or they are ſent in- T, 
to Colonies*, As to Perſons of both TY 0 
Sexes, who drive a ſcandalous Trade in die, 
b young Women, they are de- ſpal 
clared to be infamous, and they are con- ons 
demned to be whipt and baniſhed, If be t 
thoſe who are guilty of this infamous Lake 
Commerce are convicted of having ſe- Pea! 
duced young Women of good Families, Jo | 
and of having drawn them away by Arti- Adu 
fice from their Parents, they would be to F 
puniſhed with Death. It is even unlaw- ie 
ful for any Perſons to let their Houſes to to U 
Women of a ſcandalous Life, and much caſe 
more to thoſe who harbour them in their has 
Houſes, in order to proſtitute them. man 
of 
b Lenones jubemus extra hanc fieri feliciſſi- mary 
mam clvitatem, (fcilicet Conftantinopolim) tan- 
quam peſtiferas, & communes caſtitatis vaſtatores 
factos, & liberas ancillaſque requirentes & deducentes 
ad hujuſmodi neceſſitatem, & decipientes, & haben- 6 Puri. T. 
tes educatas ad univerſam confuſionem. Præconi- nn of the t 
zamus itaque quia f quis de cætero præſumpferit 5 oy 
invitam puellam aſſumere, & habere ad neceſſita- ae proſe 
tem nutritam, & fornicationis ſibi deſerentem the Alul the ! 
quzſtum : hunc neceſſe eſt à ſpectabilibus præ- 3 he he 
toribus populi hujus feliciſſimæ civitatis comprehen- Je Pani 
ſum omnia noviſſima ſuſtinere ſupplicia, Si enim Fum 
pecuniarum eos furtorum & latrociniorum emen- in ſo 
datores elegimus; quomodo non multo magis caſti- to th 
tatis furtum & latrocinium eos coercere permittimus ? Some 
Si quis autem patiatur in ſua domo quemquam leno- 
nem & hujuſmodi præpoſitum operationis habere, & aggra 
hæc denuntiata cognoſcens, non etiam domo ſui the l 
expulerit : ſciat ſe & decem librarum auri ſuſtinere Thus 
pœnam, & circa ipſam periclitaturum habitationem. Wife 
Nov. 1 4. cap. unico. A S 
V Conv! 
. be pui 
When a married Woman is convicted 5h I PAK 
of Adultery, ſhe is condemned to be ſhut |, ,,u 4 6. 
up in a Nunnery, where ſhe continues jj, | 
for two Years in a Lay- habit. If the 
Huſband does not take her out of the 
Nunnery in the Space of two Years, or F wy If 
if he happens to die, ſhe is ſhaved, and „ 
puts on the Habit of a Nun, in order to Vs, ſtitute 
paſs the Remainder of her Days in that Actio 
State. She is deprived of all the Advan- mitted 
tages ſhe was intitled to under her Marriage demne 
Settlement, and her Marriage Portion falls | 
to her Huſband in caſe ſhe has no Chil- © Sie 
lem forr 
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ther's Portion is decreed to them. There 
is to be taken out of the ſaid Portion, 
whether it be decreed to the Huſband, 
or to the Children, fo much as will pay 
the Penſion of the Adultereſs in the 


Nunnery. 


« Adultera — in monaſterium mittatur : quam 
intra biennium viro recipere licet. Biennio tranſacto. 
vel viro priuſquam reduceret ream mortuo: adultera 
tonſa monaſtico habity ſuſcepto, ibi dum vivit, per- 
maneat. pactis dotalibus inſtrumentorum in 
omni caſu viro ſervandis. Autbent. ſed hodie. Cod. 
ad Legen Fuliam de adulteriis. 


What is ſaid in the Authentick ſed ho- 
die, that after two Years the Adultereſs 
ſhall be ſhaved, in order to ſpend the Re- 
mainder of her Days in a Monaſtery, is to 
be underſtood in Caſe the Huſband does not 
take her out from thence even after two 
Years. For a Huſband is always at liberty 
to be reconciled to his Wife. And even 
Adultereſſes have been ſometimes permitted 
to quit their Retreat in order to be mar- 
ried again, after the Death of the Huſband 
to whom they have been unfaithful. In this 
caſe it is neceſſary that the Widow who 
has been thus ſhut up in a Cloyſter, be de- 
manded in marriage of the ſupreme Court 
of Fudicature by the Perſon who deſigns to 
marry her. 


VI. 


Pn. The Man who has committed Adul- 
ren! if the tery with another Man's Wife may be 
_ = proſecuted out of the ordinary Courſe by 
% the Huſband of the Woman with whom 
iy, he has had anunlawful Commerce; but the 
Puniſhment of this Crime commonly ends 
in ſome Alms to the Poor, and Damages 
to the Huſband that has been injured. 
Sometimes the Adultery is attended with 
aggravating Circumſtances which oblige 
the Judges to heighten the Puniſhment. 
Thus a Vaſſal that ſhould he with the 
Wife of his Lord, would forfeit his Fee. 
A Servant who ſhould have a criminal 
Converſation with his Maſter's Wite, woul 
be puniſhed with Death. | 


By the Roman Law every Adulterer was puniſp- 
ed with corporal Puniſhments. 


VII. 


a wy If the Woman with whom the Adul- 
wm tery was committed, was a common Pro- 
Vine, ſtitute, the Huſband could not have this 
Action againſt the Man who had com- 
mitted this Crime with her, nor have con- 


demned to pay any Damages 


Si ea, quæ ſtupro tibi cognita eſt paſſim vena- 
lem formam exhibuit, ac proſtitutam meretricio more 
2 


vulgo ſe præbuit: adulterii crimen in ea ceſſat. /. 
22. Cod. ad Legem Tuliam de adulteriis. | 


VIII. 


It 1s only the Huſband that can accuſe 8. Who 


his Wife of Adultery ; for it is not rea- has rhe 


ſonable that others ſhould be permitted right t 


to raiſe diſcord and diviſion between Huſ. Veet. 
one for the 


band and Wife who appear to be very (,;. , 
well ſatisfied with each other's conduct . SLE 


We muſt except from this Rule the cafe 
of a Huſband who encourages the diſ- 
orderly Life of his Wife, and who pro- 
ſtitutes her himſelf, or who ſuffers her to 
live as a publick Whore f. For in that 
Caſe the Officers who are charged with 
the Care of the Civil Policy, ought to 
proſecute both the Huſband and the Wife 
with the utmoſt Rigour; in order to 
bring them to condign Puniſhment. 


© Conſtante matrimonio, ab eo qui extra maritum 
ad accuſationem admittitur, accuſari mulier adulterii 
non poteſt. Probatam enim marito uxorem, & qui- 
eſcens matrimonium non debet alius turbare, atque 
Inquietare, niſi prius lenocinii maritum accuſaveit. 
J. 26. ff. ad Legen Juliam de adulteriis. 

f Qui quæſtum ex adulterio uxoris ſuæ fecerit 
plectitur, nec enim mediocriter delinquit, qui leno- 
cinium in uxore exercuit. Quæſtum autem ex adul- 
terio uxoris facere videtur, qui quid accepit ; ut 
adulteretur uxor. Sive eniam ſzpius, five ſemel, ac- 
cepit: non eſt eximendus. Quæſtum, enim de 
dulterio uxoris facere propriè ille exiſtimandus eſt, 
qui aliquid accepit, ut uxorem pateretur adulterari 
meretricio quodam genere. Quod fi patiatur uxorem 
delinquere non ob quzſtum, ſed negligentiam vel 
culpam, vel quandam patientiam, vel nimiam cre- 
dulitatem : extra legem poſitus videtur, 


IX. 


The Heirs of the Huſband cannot bring 9. J the 
an Accuſation againſt the Widow for the Hir, 9 the 


Hus band 


Crime of Adultery which ſhe had com- „ ay proſe- 


mitted during the Marriage; becauſe the ;,;- the 


Huſband is preſumed in his own lifetime if for 
to have forgiven the Widow for the faid % Crime 


Adut- 


Crime :. But if he dies in the time whilſt 2, 
he is preparing an Accuſation againſt his 15 
Wife, his Heirs may go on in the Pro- 
ſecution of that Accuſation, in order to 
have her condemned to the Puniſhment 
that the Law inflicts for Adultery, and 
to have her Marriage Portion declared 
to be forfeited for their Advantage. It 
is hkewiſe permitted to the Heirs to ob- 


jet to the Widow ker immodeſt Life 


and Converſation, when ſhe has lived a 
diſorderly Life in the Year of her Wi- 
dow-hood, in order to ſtrip her of all 
the Advantages which ſhe could ho 

for from her firſt Marriage, whether it 

in reſpect to her Dower, or the Addi- 
tion to her Marriage Portion, or in re- 


ſpect to any Gifts made to her by her 


Huſband. 


£ Hpzre- 
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10. If there 
15 4 com- 
enſation 

77 the A- 


Hæredi mariti licet in ſolidum condemnetur, com- 
penſationis tamen, quæ ad pecuniatiam cauſam 
reſpiciunt, proderunt ut minus ſit obligatus: ve- 
luti ob res donatas, & amotas & impenſas, morum 
vero coercitionem non habet. J. 15. F ſoluto matri- 
mon io. 


X. 


Court of Juſtice on the Head of Adul- 
tery, is himſelf guilty of that Crime, the 


dultery on Court ought not to decree to him his 
the Part of Wife's Marriage Portion, becauſe it would 


the Hu 


band, with be unjuſt that he ſhould reap the Ad- 


that com- vantage of Puniſhment of a Fault, of 


mitted by which he himſelf is guilty . But there 
be Wife. is no Compenſation of the Crime. So 


11. Recon- 


that the Judges may puniſh both the 


Huſband and the Wife that are guilty of 


Adultery. 


h Judex adulterii ante oculos habere debet & in- 
quirere maritus pudice vivens, mulieri quoque bonos 
mores colendi autor fuerit. Periniquum enim vide- 
tur eſſe, ut pudicitiam vir ab uxore exigat, quam 
ipſe non exhibeat. Quz res poteſt & virum damnare, 
non rem ob compenſationem mutui criminis inter 
utroſque communicare. J. 13. F ad Legem Julian de 
adulteriis. 


> 49 
When the Huſband is reconciled to his 


ciliation of Wife, after he had knowledge of the A- 


the Huſ- 
band wit 


„ dultery ſhe had committed, he is not al- 


his adul- lowed afterwards to accuſe heri ; whe- 


gerous 


Wife. 


ther it be that the Action was not com- 
menced, or that the Proceedings which 
had been begun were ſuſpended by the 
Reconciliation of the Parties *, Becauſe 
the Huſband is preſumed in this Caſe to 
have looked upon his Wife to be innocent, 
or to have forgiven her the Fault which 
ſhe had committed. 


i Si qua repudiata, mox reducta fit, non quaſi eo- 
dem matrimonio durante, fed quaſi alio interpoſito : 
videndum eſt an ex delicto, quod in priore matrimo- 
nio admiſit, accuſari poſſit? & puto, non poſſe abole- 
vit enim prioris matrimonii delicta, reducendo eam. 
J. 13.4 9. ff ad Legem Juliam de adulteriis. 


Item quzritur, an idem maritus deſtitiſſe videatur, 
vel lenocinium commiſiſſe, qui eandem reduxit uxo- 
rem ? Paulus reſpondit, eum, qui poſt crimen adul- 
terii intentatum eandem uxorem reduxit, deſtitiſſe vi- 
deri: & ideo ex eãdem Lege poſtea accuſandi ei jus 
non ſupereſſe. J. 40. H 1. ad Legem Juliam de a- 
dulteriis. | 


* Abolitionem adulterii criminis poſtulans ; Præſi- 
dem in cujus officio accuſatio fuerit inftituta, adire 
debes. Quin hoc amplius ſcias, nullam fuiſſe 
tibi amplius poteſtatem inſtituendi hujuſmodi accuſa- 
tiones: quia & decreto Patrum & Lege Patroniz, ei 
qui jure viri delatum adulterium non peregit, nun- 
quam poſteà hoc crimen deferre permittitur. J. 16. 
Cod. ad Legen Juliam de adulteriis. 


It is to be obſerved with reſpef to the 
two laſt Proofs of this Article, that ſuch a 


Divorce as totally diſſolves the Marriage 


not being allowed in Popiſh Countries, not 


15 
{ 


If a Huſband who ſues his Wife in a 


even for the Crime of Adultery ; in ſich 
Countries they are to apply to a Recon- 
ciliation, that is proved by the Partics co. 
babiting together again as Man and IWife, 
or by ſome other Means, that which is ſaid 
of a ſecond Marriage in the gth F. of the 
13th Law quoted, as alſo in the 40th Law, 
As to the Law Abolitionem, it is to be 
obſerved, that by the. Roman Law a Hy. 
band was not allowed to live with his Wife 
whom he knew to be an Adultereſs, and he 
could not defiſt from carrying on the Pro- 
ſecution againſt her for the Crime of Atul. 
tery which he had commenced, without de- 
claring to the Fudge, that his Proſecutiin 
againſt her was begun upon frivolous ſuggeſ. 
tions. The Judgment which was given upon 
the ſaid Declaration made by the Huſtand, 
was called Abolition. 


XII. 


The Huſband of a Widow who had 12. 4 


commi 1 N tery t 
mitted Adultery during the Time of er, 


her firſt Marriage, cannot proſecute her as, * 


an Adultereſs, becauſe he has no controul 5j. le. 


over his Wife's Conduct, but from the Lg 
Day when he married her. 


Si quis uxorem ſuam velit aceuſare, dictaque 
eam adulterium commiſiſſe, antequam fibi nuberet : 
jure viri accuſationem inſtituere non poterit : quia 
non, cum ei nupta eſt, adulterium commilit. J. 13. 
h. ad Legem Tuliam de adulteriis. 


XIII. 


If the Wife has been raviſhed, her 14. 0 „ 
Huſband cannot proſecute her as an A. - 1 
dultereſs, becauſe Chaſtity is a Virtue of, 


beenr+ | 


the Mind which cannot be ſullied by any 24 
external Force ®, 


m Si quis plane uxorem ſuam, cum apud hoſtes eſ- 
ſet, adulterium commiſiſſe arguat. benignius dicetur, 
poſſe eum accuſare jure viri. Sed ita demum adul- 
terium maritus vindicabit, fi vim hoſtium paſſa non 
eſſet. Cæterùm quæ vim patitur non eſt in ei causi, 
ut adulterii ve] ſtupri damnetur. J. 13. $. 7. ad Le- 
gem Fuliam de adulteriis. 


XIV. 


There are two Kinds of Rape, the 14 Dif 


* £194 
one by Force, when one carries off ſingle 


Women or married Women againſt their % p,u 
Will from their own Houſes, in order to ww # | 
debauch them; the other is by Way of, 


. 0 * ' Re 
Seduction, when one intices a married Wo- toe 


man to leave the Houſe of her Huſband, 
in order to lead a diſorderly Life, or a 

oung Woman to 2 the Houſe of her 
Ea or of her Guardian, whether it 


be with a View to gratify an unruly Paſ- 
ſion, or to marry againſt the Will of thoſe 
to whoſe care ſhe is committed. We 
ought likewiſe to look upon it as a * 

a / 


vice. 


by Seduction, when an Infant of a good 
Family is drawn away to marry againſt 
the Will of the neareſt Relations. The 
Raviſhers and their Accomplices ought 
always to be puniſhed with Death, when 
the Rape 1s by Force, even although the 
Perſon raviſhed ſhould conſent to marry 
the Raviſher", According to the Rigour 
of the Law it ought to be the ſame Thing 
with reſpect to a Rape by Seduction; 
but the Puniſhment is often mitigated ac- 
cording to the Circumſtances, which are 
more particularly gathered from the Age 
and Quality of the Parties, 


n Raptores virginum honeſtarum vel ingenuarum, 
five jam deſponſatæ fuerint, five non, vel quarum 
libet viduarum fœminarum, licet libertinæ, vel ſerve 
alienz fint, peſſima criminum peccantes, capitis ſup- 
plicio plectendos decernimus Pœnas autem, 
quas prædiximus, id eſt, mortis, & bonorum amil- 
honis, non tantum adverſus raptores, ſed etiam con- 
tra eos, qui hos comitati in ipsa invaſione, & rapina 
fuerint, conſtituimus. Cæteros autem omnes, qui 
conſcii, & miniſtri hujuſmodi criminis reperti, & con- 
victi fuerint, vel qui eos ſuſceperint, vel quicun- 
que opem eis tulerint, ſive maſculi, ſive ſæmine ſint 
cujuſcunque conditionis, vel gradus, vel dignitatis, 
pœnæ tantummodo capitali ſubjicimus, ut huic pœnæ 
omnes ſubjaceant, ſive volentibus, five nolentibus 
virginibus, five aliis mulieribus, tale facinus fuerit 
perpetratum. Si enim ipſi raptores metu, vel atro- 
citate pœnæ ab hujuſmodi facinore ſe temperave- 
rint, nulli mulieri five volenti, five nolenti pec- 
candi locus relinquetur : quia hoc ipſum velle mu- 
lierum ab inſidiis nequ iſſimi hominis, qui meditatur 
rapinam, inducitur. Niſi etenim eam ſollicitaverit, 
niſi odioſis artibus circumvenerit, non faciet eam velle 
in tantum dedecus ſeſe prodere. J. un. Cod. de raptu 
virginum. 


See the Ordinance of Blois, and that of 1639. 


[Rape is deſcribed in the Laws of Eng- 
land to be whena Man hath carnal Know- 
ledge of a Woman by Force, and againſt 
her Will. The Puniſhment of it is Death. 
Although there be emifſio ſeminis, yet if 
there be no penetration, that is res in re, it 
is no Rape. Before the Time of King Za. 
I. the Puniſhment of this Crime was by 
Caftration and putting out of the Eyes 
of the Offender ; but of the ancient Time 


at the Common Law it was Death at the 


Election of the ſingle Woman raviſhed. 
Core 3. Inſt. pag. 60. and 2. Inſt. pag. 181. 

It having been made a Doubt in the 
Time of Queen Eligabetb, at what Age 
a Woman-child might be raviſhed, this 
gave occaſion to the making of the Act 
of Parliament of 18 Eliz, cap. 6. for the 
plain Declaration of the Law in this Point. 
And it is therein declared, that if any 
Perſon ſhould unlawfully know and abuſe 
any Woman-child under the Age of ten 
rears, every ſuch unlawful and carnal 
knowledge ſhould be Felony, and that 
the Offender therein being duly convic- 
ted, ſhould ſuffer as a Felon, without 
Benefit of Clergy. 

The. Parliament of England has been 
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very careful in making Proviſion againſt 
this Offence of carrying away Women 
againſt their Will, either to marry, or to 
defile them. For by the Act of 3 H. VII. 
cap. 2. it is enacted, that if any Perſon 
takes any Woman againſt her Will un— 
lawfully, ſhe having Subſtance in Lands 
or Tenements, or moveable Goods or 
being Heir apparent to her Anceſtors, 
and ſhe be married either to the Miſdoer 
himſelf, or to ſome other by his conſent 
or be defiled, ſuch taking ſhall be Felony. 
And by this Act, not only the Takers but 
the Procurers, Abetters, and Receivers of 
the ſaid Women wittingly, knowing 
the ſame, are all adjudged as principal 
Felons. 

There is likewiſe a very good Act made 
in the 4/h and 5th Philip aud Mary, cap. 
8. for the Puniſhment of ſuch as ſhall 
take away young Women, under the Age 
of ſixteen Years, altho' it be not againſt 
their Will, and ſhall marry them without 
conſent of their Parents or Guardians. 
The Puniſhment of the faid Offence is 
Fine or Impriſonment.] 


XV. 


Thoſe who carry away a Nun out of 
her Monaſtery, are to be puniſhed with 
Death together with their Accomplices, 
whether it be that the Rape has been 
committed by force, or that the Nuz did 
conſent to it. As to the Nun herſelf, 
ſhe is ſhut up again in her Convent, where 
ſhe is ſeverely chaſtiſed, if it was with her 
own Conſent that ſhe was carried off. 


o Si quis rapuerit, aut follicitaverit, aut corrupe- 
rit aſcetriam, aut diaconiſiam, aut monaſtriam, aut 
quamlibet aliam fæminam venerabilem habitum ha- 
bentem, jubemus eos qui talia deli- 
querint, & participes eorum ſceleris fuerint, capitale 
periculum ſuſtinere. Talem vero mulierem ubi- 
cunque eſt in monaſterio recondi, in quo 
cautiùs cuſtodiri poſſit, ut non rurſus in eodem cri- 
mine reperiatur. Nov. 123. cap. 43. 


XVI. 


<P 


15. Of the 
Rade of a 


All forts of Violence uſed againſt a 16. Of 


ſingle or married Woman, in order to 
have the carnal Knowledge of her againſt 
her Will, ought to be puniſhed with Death, 
whether it be that the Crime has been 
conſummated, or that there were only 
Endeavours uſed to conſummate the 
Crime. 


XVII. 


Violence 
offered 19 
a Wiman. 


Inceſt is puniſhed according to the Degree 17. 2/ 
of Kindred or Affinity of the Parties who ey 


have this inceſtuous Commerce with one 


another. If thoſe who are guilty of this 
Crime, were related together in the direct 
Line, ſuch as the Mother and Grandmo- 
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ther and the Grandſon, they would be 
burnt. If they were related in the firſt 
Degree of the Collateral Line, the Man- 
ner of the Puniſhment might be mitigated, 
but it could not be leſs than Death, and 
the Body to be burnt. The Spiritual 
Inceſt which a Confeſſor commits with 
the Penitent who makes her Confeſſion 
to him, is alſo puniſhed with Death. 


XVIII. 


The Crimes againſt Nature which can- 
not be ſo much as named without hor- 
rour, ſuch as Sodomy and Buggery, are 
to be puniſhed with Death“. 


P Cum vir nubit, in fæminam viris porrecturam, 
quid cupiatur, ubi ſexus perdidit locum, ubi ſcelus 
eſt quod non proficit ſcire : ubi Venus mutatur in al- 
teram formam; ubi amor quzritur, nec videtur, ju- 
bemus inſurgere leges, armari jura gladio ultore, ut 
exquiſitis pœnis ſubdantur infames qui ſunt vel qui 
futuri ſunt rei. J. 32. Cod. ad Legen Fuliam de 


adulteriis. 


18. Of 
Crimes a- 
gainſl Na- 


Fire. 


XIX. 

He is called a Polygamiſt who having 
a lawful Wife living marries another “. 
Although the ſecond Marriage be null 
and void, yet he who 1s convicted of this 
Crime is condemned to ſtand in the Pillo 
with as many Diſtaffs as he has had Wives 
at the ſame Time, and 1s either ſent to the 
Gallies, or baniſhed. If it is a Woman 
that is guilty of Polygamy, beſides the 
Puniſhment of Adultery to which ſhe is 
condemned, ſhe is ſet in the Pillory, that 
ſhe may ſuffer the Infamy which ſhe has 


deſerved by her marrying a ſecond Huſ- 
band whilſt the firſt was living. 


19. Of 
Polygamy. 


4 Neminem qui ſub dictione fit Romani nomi- 
nis, binas uxores habere poſle, vulgo patet : cum 
etiam in Edicto Pretoris hujuſmodi viri infamii 
notati fint. Quam rem competens Judex inultam 
eſſe non patietur. J. 2. de inceftis & inutilibus nuptiis. 


II England, 7 is Felony to marry a 
ſecond Huſband or Wife, the former Hu 
band or Wife living. See the Statute of 1 


Ja. 1. cap. 11. But the Offender againſt this 


Statute may have the Benefit 


of Clergy, 
Coke. 3. Inſtit. cap. 27.] f 9 
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3 in- Th 
E give the Name of Injury to 1. Dif- ue 
SW every Thing that is ſaid, writ- . „are to 
tan, I . . of lau, A 
ten, or done deſignedly with a 1, Pr; famatc 
| View to offend and affront any e Jurious 
one . Thus there are verbal Injuries -” the R 
which are done by Words, or by Songs, to exc 
Injuries by Writing, and others which are and w 
real Injuries, when they ftrike any one, order t 
or do any Thing to inſult him b. 5 
3 
Ait Prætor, ne quid infamandi causa fiat. S mam ali 
quis ad verſus ea fecerit, prout quæque res erit ani. gendum 
madvertam Generaliter vetuit Prætor quid ad juriis. 
infamiam alicujus fieri. Proinde quodcunque quis 
fecerit vel dixerit, ut alium infamet, erit actio in- 
juriarum. Hæc autem fere ſunt quæ ad infamiam ® | 
alicujus fiunt : utputa ad invidiam alicujus veſte lu- Y 1] It is 
gubri utitur, aut ſqualida: aut fi barbam demittat, enter © 
vel capillos ſubmittat ; aut fi carmen conſcribat, ve our: of 
proponat, vel cantet aliquod, quod pudorem alicu- 05 
jus lædat. J. 15. F. 25. 27. F. de injuriis. tects 9 
Adverſus eos qui minuendz opinionis tuæ cauſa if he w. 
aliquid confeciſſe comperientur, more ſolito injuriam was ab 
judicio experiri potes. J. 3. Cod. de injurii. make 
d Injuriam autem fieri Labeo ait aut re aut verbis; D a 
re, quoties manus inferuntur, verbis autem, quoties VOr O 
non ma nus inferuntur, ſed convicium fit. Omnem- nother 


que injuriam aut in corpus iaferri, aut ad dignitatem, 
au: 


CI 
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aut ad infamiam pertinere. In corpus fit, cum quis 
pulſatur. Ad dignitatem, cum comes matronz ab- 
ducitur. Ad infamiam, cum pudicitia adtemptatur. 
J. 1. F. 1. 2. ff. de injuriis. 


Injuria autem committitur, non ſolum cum quis 


pugno pulſatus, aut fuſtibus cæſus, vel etiam verbe- 
ratus erit : ſed & fi cui convicium factum fuerit; five 
cujus bona quaſi debitoris, qui nihil deberet, poſſeſſa 
feerint ab eo, qui intelligebat nihil eum ſibi debere ; 
vel fi quis ad infamiam alicujus libellum aut carmen, 
aut hiſtoriam, ſcripſerit, compoſuerit, ediderit, do- 
love malo fecerit, quo quid eorum fieret: five quis 
matrem familias, aut prætextatum, prætextatamve 
adſectatus fuerit; ſive cujus pudicitia attentata eſſe 
dicetur. Et denique aliis plurimis modis admitti in- 
juriam, manifeſtum eſt, Iaſtit. lib. 4. tit. 4. F. 1. 


II. 


One may ſue in an Action of Injury 


fm) not only thoſe who have compoſed De- 


famatory Libels, and who have printed 
them ©, but likewiſe thoſe who have pub- 
liſhed and diſperſed them . It is the 
ſame Thing with reſpe& to Pictures and 
Prints, which have been drawn or engra- 
ven to reflect on the Honour of any one. 


e Si quis librum ad infamiam alicujus pertinen- 
tem ſcriplerit, compoſuerit, ediderit, dolove malo 
fecerit, quo quid eorum fieret, etiam fi alterius no- 
mine ediderit, vel ſine nomine, uti de ea re agere 
liceret. —— Eadem pœnã ex Senatus conſulto te- 


a Man ſome Sign whereby they would 
inſinuate that his Wife had not been faith- 
ful to him, to attempt the taking of in- 
Gecent Freedoms with a virtuous Woman, 
to throw any Filth or Naſtineſs into the 
Precincts of their Neighbours, with De- 
ſign to affront them . There are many 
other kinds of real Injuries, which are 
eaſily diſtinguiſhed, when we once know 
what a real Injury is. | 


f Lex Cornelia de injuriis competit ei qui inju- 
riarum agere volet ob eam rem, quod ſe pulſatum, 
verberatumve, domumve ſuam introitam eſſe dicat, 
Domum accipere debemus, non proprieta- 
tem domus, ſed domicilium. Quare ſi ve in pro- 
pria domu quis habitaverit, ſive in conduQi, vel 
gratis, five hoſpitio receptus, hæc lex locum habe- 
bit. J 5. de injuriis. 

Si creditor meus, cui paratus ſum ſolvere, in 
injuriam meam fidejuſſores meos interpellaverit, in- 
juriarum tenetur. J. 19. F. de injuriis. 


See under the firſt Article, the 14 F. of the 4th tit. 
of the 4th Buok of the Inſlitutes. 


Si inferiorum dominus ædium, ſuperioris vicini 
fumigandi causa fumum faceret, aut fi ſuperior vi- 
cinus in inferiores des quid aut projecerit, aut 
infuderit : negat Labeo injuriarum agi poſle ; quod 
falſum puto, fi tamen injuriæ faciende causa im- 
mittitur. 


V. 


netur etiam is qui emYyeguuare, id eſt, inſcripti- 


ones, aliudve quid fine icriptura in notam aliquorum 
produxerit: item qui emendum vendendumve cura- 
verit. J. 5. $9. 10. J. de injuriis. 

« Si quis famoſum libellum five domi, five in 
publico, vel quocunque loco ignarus repererit : aut 
corrumpat priuſquam alter inveniat, aut nulli con- 
fiteatur inventum. Si vero non ſtatim eaſdem char- 
tulas vel corruperit, vel igni conſumpſerit, ſed vim 
earum manifeſtaverit, ſciat ſe quaſi autorem hujuſ- 
modi delicti capitali ſententiz ſubjugandum. J. an. 
Cod. de fameſis libellis. 


HI. 


The Libels and other Writings which 
are exhibited in the Proceedings of a Cauſe 


ne, — 

are to be reckoned in the Number of De- 
pm famatory Libels, when they contain in- 
57; Fqurrous Words or Facts which reflect on 


the Reputation of the Parties; and we are 
to except only the Facts which are true, 
and which it is neceſſary to lay open in 
order to the Deciſion of the Cauſe e. 


Si quis libello dato vel Principi vel alicui fa- 
mom alienam inſectatus fureit: injuriarum erit a- 
gendum, Papinianus ait. J. 15. F. 29. F de in- 
{Uriis. 


. 


It is a real Injury, to ftrike any one, to 
enter onc's Houſe by force ', to turn one 
out of his own Houſe, to cauſe the Ef- 
fects of a Merchant to be ſealed up as 
it he were become a Bankrupt, although he 
was abſent upon his lawful Occaſions, to 
mike a Tumult or Diſorder before the 
Door of a Widow upon her marrying a- 
other Huſband, to place at the „ W. of 
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One may be ſued in an Action of In- 5. of I. 


jury, not only when one does the Injury jurie: 


himſelf, but likewiſe when he procures it ich one 


to be done“. For Inſtance, when one 


procures to 
be done by 


commands a Perſon to beat another, to % Mrans 


publiſh a defamatory Libel againſt him, or of another 


to do him ſome other Injury. 


h Non ſolum is injuriarum tenetur, qui fecit 
injuriam, hoc eſt, qui percuſſit: verùm ille quoque 
continetur, qui dolo fecit, vel qui curavit, ut cui 
mala pugno percuteretur : Si mandatu meo 
facta fit alicui injuria, plerique aiunt, tam me qui 
mandavi, quam eum qui ſuſcepit injuriarum teneri. 
Proculus recte ait, ft in hoc te conduxerim, ut injuriam 
facias, cum utroque noſtrum injuriarum agi poſle ; 
quia mea opera facta fit injuria. J. 11. F. de in- 
furits, 


VI. 


Perſon. 


A Man may bring an Action of Injury 6. Injuries 
againſt thoſe who have inſulted his Wife, % t 


or his Children who are ſubje& to his Au- 
thority '; and even againſt thoſe who have 
inſulted his Servants, if the Injury has 
been done to the Servants on account of 
the Maſter *. But the Wife cannot ſue in 
a Court of Juſtice for Reparation of an In- 
jury done to her Huſband, becauſe he is 
the Head of the Family, and it ought to 
be left to his Diſcretion either to ſue for 
Reparation of the Injury, or to forgive it 

i Per ipſum alicui fit injuria, aut per alias per- 
ſonas, Per ipſum, cum directo ipſi cui patrifami- 
lias, vel matrifamilias fit injuria. Per alias, cum 


per conſequentias fit, ut cum fit liberis meis, vel ſer- 


vis meis, vel uxori, nuruive. J. 1.4.3. J. de injuriis. 
k Si libero homini, qui tibi bona fide ſervit, in- 
juria facta ut, nulla tibi actio dabitar, fed ſug nomine 
18 


thoſe who 
belong to 
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is experiri poterit : niſi in contumeliam tuam pulſa- 
tus fit : tunc enim competit & tibi injuriarum actio. 
JInflit. lib. 4. tit. 4. F. 6. | : 

| Quod fi viro injuria fafta fit, uxor non agit: 
quia defendi uxores a viris, non viros ab uxoribus 


æquum eſt. / 2. J. de injuriis. 


VII. 


7. % The Right of proſecuting one for an 


Heir may 


have an Injury done does not go to the Heirs of 


AZiom for the Party injured, unleſs he who has re- 
the Injury ceived the ares had began his Action 


— og in his Lifetime, becauſe he is preſumed 
whim be by his filence to have forgiven the In- 


ſucceeds, jury u. But if the Inſult has been offered 
to the Corpſe, to the Memory, or to the 
Grave of the Deceaſed, the Heir has a 
Right to demand Satisfaction for it » ; be- 
cauſe it is in ſome reſpect to attack him- 
ſelf, when an Inſult is offered to the Me- 
mory of him to whom he ſucceeds, and 
whom he repreſents. 


= Injuriarum actio neque hæredi, neque in hære- 
dem datur. /. 13. F de injuriis. 

" Si forte cadaveri deſuncti fit injuria, cui hæredes, 
bonorumve poſſeſſores extitimus: injuriarum noſtro 
nomine habemus actionem, ſpectat enim ad exiſtima- 
tionem noſtram ſi qua ei fiat injuria. Idemque & fi 
fama ejus cui hæredes extitimus laceratur. J. 1. F. 4. 
F. de injuriis. 

Si ſtatua patris tui in mon umento poſita, ſaxis cæſa 
eſt: ſepulchri violati agi non poſſe, injuriarum poſſe, 
Labeo ſcribit, J. 27. F. de injuriis. 


VIII. 


9. Injury There is no Injury done, when there is 


done with- : 1 
„„ Deſign to affront *. Thus one cannot 


Ven to af proſecute a Mad-min, or an Infant that 

front the is not yet capable of Malice, if he wounds 

Perſon it- or inſults any one. One cannot for the 

fac. ſame Reaſon ſue in an Action for Repara- 
tion of an Injury, him who has wounded 
one in Play. 


o Sunt quidam qui facere (injuriam) non poſſunt; 
utputa furioſus & impubes, qui doli capax non eſt. 
Namque hi pati injuriam ſolent, non facere Cum 
enim injuria ex aſfectu facientis conſiſtat, conſequens 
erit dicere hos, ſive pulſent, five convicium dicent, 
injuriam fecifſe non videri. Itaque pati quis injuriam 
etiamſi non ſentiat ; poteſt facere nemo, niſi qui ſcit 
ſe injuriam facere, etiamſi neſciat quid faciat. Quare 
fi quis per jocum percutiat, aut dum certat, injuriarum 
non tenetur. J. 3. F. 1. 2. 3. J. de injuriis. 


IX. 


9. Inj--= One cannot ſue in an Action of Injury, 


ries done in thoſe who execute only the Orders of 


rt r Judges ». But the Party who has obtain - 


ö Courts ed the Decree of the Judge, by which an 
of Juſtice. Injury is done to a Perſon without cauſe 
ought to repair the Injury. The Judge 

himſelf might be made a Party, if he 

had made without good Ground, a De- 

cree againſt a Perſon that was injurious 

to him. | | | 

p Is qui jure publico utitur, non videtur injuriæ 

faciendæ cauſi hoc facere: juris enim executio non 


habet injuriam.— Qua jure poteſtatis a magiſtra- 
tu fiunt, ad injuriarum actionem non pertinent. /. 


13. F. 1. 6. F. de injuriis. 


X. 


The Injury is more or leſs heinous, ac- 
cording to the Circumſtances of the Time 


who has done the Injury, and the Nature 
of the Injury that is done . Thus he 
who affronts a Magiſtrate, or a Prieſt in 
Holy Orders, deſerves to be puniſhed more 
ſeverely, than he who affronts any pri- 
vate Man. The Injury is ſtill more hei- 
nous, if it is done to a Magiſtrate whilſt 
he is fitting on the Bench, and adminiſ- 
tring Juſtice, or to a Prieſt when he is at 
the Altar celebrating the holy Myſteries 
of our Religion. A private Perſon that 
is injured in a publick Aſſembly, ought 
to have a more publick Satisfaction made 
him, than if the Injury had been done 
only in the Preſence of two or three 
Witneſſes. A Box on the Ear, or Blows 
with a Cane, do more ſenſibly affect a 
Man of courage than other Acts of Vio- 
lence. A Man of low eftate who affronts 
a Perſon of Quality is guilty of a more 
heinous Offence, than if he had affronted 
a private Perſon of equal Condition with 
himſelf. It is a greater Crime to maim 
one, than to make any contuſion. Inju- 
rious Words are puniſhed with leſs ſeverity 
when they are uttered inadvertently in the 
heat of a Diſpute, than when they are 
ſpoke with premeditated deſign. 

4 Atrocem autem injuriam, aut perſona, aut tem. 
pore, aut re ipſa fieri, Labeo ait. Perſon2 atrocior, 
injuria fit, ut cum Magiſtratui, cum parenti, pa- 
trono fiat. Tempore, | ludis, & in conſpectu. Nam 
Prætoris in conſpectu, an in ſolitudine injuria ſacta 
ſit, multum intereſle ait: quia atrocior eſt, cum in 
conſpectu fiat. Re atrocem injuriam haberi, Labeo 
ait, utputa, fi vulnus illatum, vel os alicui percuſſum. 
J. 7.y. 8. ff. de injurits. 

Sed elt quzſtionis, quod dicimus re injuriam atro- 
cem fieri, utrum ſi corpori inſeratur, atrox fit ? an 
& ſi non corpor1, utputa veſtimentis ſciſſis, comite 
abducto, vel con vicio dicto. Et ait Pomponius, 
etiam fine pulſatione atrocem dici injuriam, perſona 
atrocitatem faciente. Sed & fit in theatro, vel in foro 
cædit & vulnerat, quanquam non atrociter, atro- 
cem injuriam facit. J 9. F. de injuriis. i 

r Atrocem fine dubio injuriam eſſe factam mani 


ſeſtum, ſi tibi illata et cum eſſes in ſacerdotio, & 
dignitatis habitum & ornzmenta præſerres, & ide 


vindictam potes eo nomine perſequi. J 4. Cid. 4. 


injurits. | 

Vulneris magnitudo atrocitatem facit, & nonnun- 
quam locus vulneris, veluti oculo percuſſo. J. 8: F. 
de injuriis. 

5 Quzdam injuriæ à Liberis hominibus laclæ, 
levis nonnullius momenti videntur: enimvero 4 er 
vis, graves ſunt: creſeit enim contumelia ex perſona 
ejus, qui contumeliam fecit. J. 17.4. 3. I de ixjurii 


XI. 


The Puniſhment of the Injury de- 11.14 
pends, as well as the Enormity thereof "1 
on the different Circumſtances ' ; a Child '*., 
who is ſo unnatural as to lift up 168 5 
Hand againit its Father or Mother, 18 7:4 

| condemned 76 
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Of Crimes and 


condemned to Death, although he has 
not wounded them ; if he inſults them 
with Words, he is ſentenced to the Gal- 
lies, or to perpetual Baniſhment. The 
Gallies, or perpetual Baniſhment, or a 
publick ignominious Acknowledgment of 
the Offence, are the Puniſhments of 
thoſe who compoſe, who print, or who 
diſperſe defamatory Libels. Slight In- 
juries are puniſhed by obliging the offend- 
ing Party to aſk Forgiveneſs of the Par- 
ty injured in the Preſence of a certain 
Number of Perſons, and to make Repa- 
ration of the Damages according to the 
Quality of the Offence. If the Injuries 
have been inſerted in Libels, and in o- 
ther Writings in the Proceedings of a 
Cauſe, they are to be ſtruck out. 


t Si quis injuriam atrocem fecerit, qui contem- 
nere judicium poſſit ob infamiam ſuam aut egeſta- 
tem, Prætor acriter exequi hanc rem 4ebet, & eos 
qui injuriam fecerunt coercere. J. 35. J de in- 
juriis. 

De injuria nunc extra ordinem ex causa & per- 
ſoni ſtatui ſolet. Et ſervi quidem flagellis cæſi 
dominis reſtituuntur. Liberi vero humilioris qui- 
dem Joci, fuſtibus ſubjiciuntur. Cæteri autem vel 
exilio temporali, vel interdictione certz rei coer- 
centur. J. alt. F. de injuriis. 


XII. 


% One may ſue for Reparation of an 
Injury either in a Civil Action, or by a 


„ Criminal Proſecution *®. But when the 


s judge perceives by the Charge and the 


Informations, that the Injury is but ſlight, 
and that the whole muſt terminate in a 
Declaration of Damages, he ought not to 
ſuffer the Criminal Proſecution to go on. 
The Informations are then converted into 
Articles of a Libel in order to Proof, 
and Sentence is given according to what 
comes out in the Proof that is made, 
either by the Depoſitions of Witneſſes, 
or by the Confeſſion of the Parties. 

u Sciendum eſt, de omni injuria eum, qui paſſug 


eſt, poſſe vel criminaliter agere, vel civiliter. Inflit. 
lib. 4. tit. 4. $. 10. 


XIII. 
Although the approbrious Words con- 


"44 tam nothing but what is true in Fact, 
e and what is publickly known, yet the 


Perſon who utters them is not exempt 
from the Puniſhment due for the Injury. 
It is not allowed, for Example to up- 
braid a Perſon, becauſe one of his Fami- 
ly has been condemned to an ignomini- 
ous Puniſhment. It is not permitted to 
make proof of Facts which are fecret, 
and which have been the Foundation of 
reproachtul Words. | 


Offences. Tit. 1 2. 


XIV. 
If he who has received an Injury has 14. With. 


forgiven him that did it, whether it be 
upon his receiving a Reparation which the 


Perſon who has offended him, he can- 
not afterwards ſue in a Court of Juſtice 
for a Reparation of the Injury *. It is 
the ſame Thing if he ſuffers one Year to 
paſs without bringing his Action againſt 
the Perſon who has inſulted him ; be- 
cauſe that Action laſts only for a Year , 
and becomes extinct by the Silence of the 
injured Party for the Space of a Year, to 
be computed from the Day that the In- 


jury was Gone, 


*Injuriarum aQtio ex æquo & bono eit,, & diflj- 
mulatione aboletur, Si quis enim injuriam dercl!- 
querit, hoc elt, ſtatim paſſus ad animum ſuum non 
re vocaverit: poſtea ex peenitentia remiſſam injuriam 
non poterit recolere. Secundum hæc ergo æquitas 
actions omnem metum ejus abolere videtur, ubi— 
cunque contra æquum quis venit. Proinde & fi 
pactum de injuria interceſſit, & ht tranſactum, & fi 
jusjurandum exactum erit: actio injuriarum non te— 
nebit. J. 11.4. 1. F. de injuriis. 

Si zutem in rixam inconſulto celore prolapſus, 
homicidii convicium objeciſti, & ex eo die annus ex- 
ceſſit: cum injuriarum actio ex co tempore præ- 
ſcripta fit, ob injuriæ admiſſum conveniti non potes. 


J. 5. Cod. de injuriis. 


There are ſome heinous Injuries which 
may be projecuted by the Publick, in or- 
aer to bring the Offenders to condign Pu- 
niſhment ; although the Party that is in- 
jured keeps filence, or perhaps has for- 
given the Offence, 
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Of the ſeveral Infractions of 


the Orders eſtabliſhed for 
the Givil Policy. 


Te CONTENTS. 


1. Of Monopolies. 
2. Of Gaming. 
3. Of Vagabonds. 
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2. Of 


Gaming. 


verſus eum omnis exactio. 


afterwards at what Price ſoever they ſhall 
think proper to fix. It is likewiſe un- 
lawful for Merchants to have any private 
Underſtanding with one another to the 
Prejudice of the publick Intereſt, and to 
agree among themſelves not to fell Mer- 
chandizes but at a certain Price. Thoſe 
who a& contrary to theſe Prohibitions 
ought to be ſeverely puniſhed, and more 
eſpecially in Times of Dearth, when Mo- 
nopolies do often more hurt than the 
Famine it ſelf. 


2 Jubemus, nequis cujuſcunque, veſtis vel piſcis, 
vel pectinum forte, aut echini, vel cujuſlibet alte- 
rius ad victum, vel ad quemcunque uſum perti- 
nentes ſpeciei, vel cujuſlibet materiæ, pro ſua au- 
toritate, monopolium audeat exercere : neve 
quis illicitis habitis conventionibus conjuret, aut 
paciſcatur, ut ſpecies diverſorum corporum nego- 
tiationis, non minoris quam inter ſe ſtatuerint ve- 
nundentur. Si quis autem monopolium auſus fu- 
erit exercere, bonis propriis expoliatus, perpetui- 
tate damnetur exilii. J. un. Cod. de monopoliis. 

Lege Julia de annona pcena ftatuitur adverſus eum, 
qui contra annonam fecerit, ſocietatemve coierit, 
quo annona carior fiat. J. 2. J. de Lege Julia de 
annona. 


[In England, all Grants of Mecnopolies 
have been declared by Parliament to be 
againſt the Ancient and Fundamental Laws 
of the Kingaom. Stat. 21 Ja. 1. Cap. 3. 
Coke 3. Inſtit. chap. 85.] 


II. 


Games of meer Hazard, which may 
cauſe in a ſhort Time the Ruin of Fa- 
milies, are abſolutely prohibited by the 
Regulations of the Civil Policy v; and thoſe 
Perſons are ſeverely fined who are convic- 
ted of having played at ſuch Games, and 
of having kept Afemblies in their Houſes 
for ſuch ſort of Games. Bonds and Ob- 
ligations contracted on account of Play 
are abſolutely Null and Void, whether 
the Motive of the Obligation be men- 
tioned in the Bond, or whether the Bond 
be altogether ſilent as to the true Cauſe 


of the Obligation, or that it mentions 


another Cauſe inſtead of the true one. 
We muſt except from this Rule ſmall 
Debts contracted by one of full Age, at 
Games which are an Exerciſe of the 
Body, and which tend to render thoſe 
who play at them more nimble and dex- 
terous. 


d Senatus conſultum vetuit in pecuniam ludere: 
præterquam ſi quis certet hafti, vel pilo jaciendo, 
vel currendo, ſaliendo, luctando, pugnando ; quod 
virtutis causa fit. J. 2. F. de alea toribus. 


Victum in aleæ luſu, non poſſe conveniri, —— 
Pata autem ſuper alez luſu cautio fit irrita, & con- 
dict poſſit. Sed & fi quis ſub ſpecie alearum victus 
ſit lupinis, vel alia quivis materii, ceſſet etiam ad- 
Duntaxat au- 
tem ludere liceat woyoBeroy, liceat item ludere xoy- 


TupoBanov wwwlaiiy vorlarg, & item liceat ludere 


Yoes This mens, id eſt, ludere vibratione. Quin- 
tiana, abſque ſpiculo, five aculco, aut ferro, à quo- 
dam Quinto ita nominati hac luſus ſpecie. Liceat 
item, ludere eixuns, id eſt, exerceri lucta: Li- 
ceat vero etiam exerceri hippice, id eſt, equorum 
curſu, ſen hippodromo, abſque dolo, & circum- 
ventione. Et liceat quidem ditioribus ad ſingulas 
commiſſiones, ſeu ad ſingulos congreſſas, aut vices, 
unum aſſem, ſeu numiſma, ſeu ſolidum deponere & 
ludere, cæteris autem longè minori pecunia. J. 1. 
Cod. de altatoribus. 


[The Parliament of England being ſen- 
ſible of the great Miſchiefſs which daily 
happen to Perſons of Noble Families, and 
great Eſtates by exceſſive and deceitful Gam- 
ing, made a prudent and laudable AF for 


preventing the ſame, in the gth Year of 


Queen Anne, Chap. 14. By which it is 
enafted, That all Securities, where the 
Whole, or any Part of the Confideraticn 
ſhall be for Money, or other valuable Thing, 
won at Play, or by Betting, or for re- 
paying any Money knowingly lent for ſuch 
Gaming or Betting, or lent at the Time and 
Place of Gaming or Betting, fhall be waid. 
It is farther provided by the ſaid Af, 
that if any Perſon ſhall loſe at one Time 
the Sum or Value of ten Pounds, and hall 
pay it to the Winner, in ſuch Caſe the 
Loſer may, within three Months after, ſue 
the Winner for the ſame, which he ſhall 
recover, with Coſts. And for the more ef- 
fectual Diſcouragement of all ſuch Perſons 
as make a Profeſſion of Gaming, it is pro- 
vided by the ſaid At, that two Fuſtices of 
Peace may cauſe any Perſon fuſpefted by 
them to have no viſible Eftate, Profeſſion 
or Calling to ſupport himſelf, to be brought 
before ibem; and if ſuch Perſon ſhall not 
make it appear, that the principal Part 
of his Maintenance is net by Gaming, then 
they may bind him to his good Behaviour 
with Sureties for a Near, and if he can- 
not find Sureties, they may commit him 10 
Priſon till he can.] 


III. 


It is the Intereſt of the Publick to take She: | 
care that there be not in a Kingdom!“ 


common Vagrants or Vagabonds, Perſons 


who have no fixed abode, and who, by 


Want, and the licentious Life which they 
lead, are often tempted to commit great 
Crimes. In order to prevent ſuch Miſ- 
chiefs, it is uſual to take up common Va- 
grants, and to oblige them to go to the 
Place of their Birth, and there to crfi- 
ploy themſelves at Work ; or they are ſhut 
up in Hoſpitals ; or they are fent abroad 
into the Colonies or Plantations. 


There are other Offences againſt the C:- 
vil Policy, into the Detail of which 1t 1 
not neceſſary to enter at preſent. Such are 
Treſpaſſes with reſpeft to Words ond For- 


reſts, 
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Of Crimes and Offences. Tit. 14. 25 


reſts, to the Fiſhery, whether it be in the 
Rivers, or in the Sea; the Particulars of 
which may be ſeen in the Ordinances which 
relate to the Rivers and Forreſts, and to 
the Marine Affairs. Such is Uſury, which 
has been treated of in the 6th Title of the 
1/t Book of the Civil Law in its Natural 
Order. Such is Luxury, againſt which many 
ſumptuary Laws have been made; which 
the Pride and Vanity of Mankind have 
hinared from being put in Execution. 


As to common Vagrants and Vaga- 
bonds, there are many Acts of Parliament 
in England to puniſh and reſtrain the 
Number of thoſe idle wandering Per- 
ſons. The Act of the 12th of Queen 
Anne, Sell. 2d. Chap. 23. is the fulleſt in 
the Directions given, and the Proviſions 
made for the Puniſhing all ſuch idle Per- 
ſons as ſhall be deemed Rogues and Va- 
gabonds. For the Particulars whereof 1 
muſt refer the Reader to the Act itſelf. 


e e eee 
S 02 e 


. 


Of the Crimes of Communities, 
or Corporations. 


The CONTENTS. 


1. When a Crime is deemed to be com- 
mitted by a Community. : 

2, Of the Puniſhments which are in this 
Caſe inflitted on the Community. 


J. 
Crime is taken to be the Act of 
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le ommit- 3,584 © 


%% © tants of Towns, of Villages, and 

i- by the Members of a Company, purſuant 

h, to a deliberate Reſolution of the Com- 
munity, or in Conſequence of a tumultu- 
ary Reſolution, and popular Commotion ; 
_ as ſounding an Alarm-bell, or the 
ike. 


II. 


h Communities who have been guilty of 
% Rebellion, or done ſome Act of Violence, 
or ſome other Crime, ought to be con- 


570 demned only to make Reparation of Da- 


17010 = e 


del n Mages to the Party injured, to pay a 
eg Fine, to forfeit their Privileges, or to un- 
++ dergo ſome other Puniſhment which may 


ſuificiently denote the Chaſtiſement which 
they have deſerved by reafon of their 
Crime. But thoſe who have been chiefly 
concerned in raifing the Rebellion, the 
principal Actors in the Commiſſion of 
Crimes, and their Accomplices, may be 
puniſhed ſeparately from the Corporate 
Body itſelf, and : th even with Death it- 
ſelf, when the Heinouſneſs of the Crime 
requires it. 
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Of Puniſhments. 
S. 


In what manner the Jude is to de- 
mean himſelf in inflitlins Puniſhmen!s. 

2. Of the different Kinds of Puniſhments. 

3. Of Puniſhments which are attended with 

Inſamy. 

4. Of Puniſhments which imply Civil Death. 

5 

6 
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. Of Condemnations to Death. 
. Of Confiſcation. 


I. 


HEN a Judge condemns a Cri- 1. Irwhat 


NANO 
v1, 


W minal, he ought carefully to ex- An the 


- 3,-£ . . udge is 
= amine the Nature of the Crime , % 


SA and its Circumſtances, that he himſelf in 
may the better proportion the Puniſhment Hing 
to the Crime, without affecting too great uniſh- 
Severity, or a Lenity which may be attend- 

ed with dangerous Conſequences =, 


* N 
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2 Perſpiciendum eſt judicanti, ne quid aut durius 
aut remiſſius conſtituatur, quam cauſa depoſcit: nec 
enim aut ſeveritatis aut clementiz gloria affectanda 
eft : ſed perpenſo judicio, prout quæque res expoſtu- 
lat, ſtatuendum eſt. Plane in levioribus cauſis pro- 
niores ad lenitatem judices eſſe debent: in graviori- 
bus penis ſeveritatem legum cum aliquo tempera- 
mento benignitatis ſublequi. J. 11. F de penis. 


II. 


The mildeſt Puniſhments are thoſe 2. C/ be 
which are not attended with any bodily 7 
Correction, nor with Civil Death, nor fang 
with a Mark of Infamy. Such is a Fine ments. 
or Pecuniary Mulct, when the Offender 
is not condemned to it for a Crime which 


in its own Nature renders thoſe Perſons 


infamous who are found guilty of it. 


III. 


The Condemnation to Baniſhment and 3: / Pl: 
to the Gallies for a certain Time, as alſo —_— 
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with In- 
famy. 


4. Of Pu- 
niſhments 
which im- 
ply Civil 
Death. 


the making a publick Acknowledgment of 
the Offence, the Criminal being naked to 
his Shirt, and having a Torch in his 
Hand, Whipping, and other Puniſhments 
of the hke . render thoſe Perſons 
who are condemned to them infamous; 
but they do not however imply Civil 


Death b. 


b Cæteræ pœnæ ad exiſtimationem, non ad capi- 
tis periculum pertinent, veluti relegatio ad tempus 
vel in perpetuum, vel in inſulam: vel cum in opus 

uis publicum datur, vel cum fuſtium ictu ſubjicitur. 


J. 28. F 1. F. de penis. 
IV. 


There are ſome Puniſhments which 
without taking away the Natural Life of 
the Criminal, deprive them of the Effects 
of the Civil Life, that is to ſay, of the 
Rights which belong to the Inhabitants 
of the Kingdom, to poſſeſs Goods within 
the Territories of the State, to make a 
Teſtament, and to inherit * We ought 
to reckon in the Number of theſe Puniſh- 
ments, perpetual Baniſhment out of the 
Kingdom, and a Condemnation to the 
Gallies for ever. 

c Quidam andes ſunt, hoc eſt, fine civitate ut 


ſunt in opus put cum perpetuo dati, & in inſulam 
deportati: ut ea quidem quæ juris civilis ſunt non 


habeant, quz vero juris gentium habeant. J. 17. $. 
I. ff. de pants. 


VP 


The higheſt Puniſhment is that of Na- 
tural Death *. But the Kind of this Pu- 


niſhment is different, with reſpect to the # Death. 


Torments which the Criminals are made 
to fuffer, according to the Nature and 
Circumſtances of the Crime ©. 


4 Ultimum ſupplicium eſſe mortem ſolam inter- 
pretamur. J. 21. F. de penis. 


Summum ſupplicium eſſe videtur ad furcam 
damnatio, item vivi crematio. J. 28. F. de penis 


VI. 


In all the Provinces of France where 6.0 Cr. 
Confiſcation takes Place, Condemnation Ac 


to a Natural Death, or to a Civil Death, 
implies a Confitcation of the Goods of the 
condemned Perion either to the Behoof of 
the King, or to the Lord of the Mannor. 
In the Provinces where Confiſcation has 
not place the Criminal is condemned to 
pay a Fine to the King, beſides the Char- 
ges of the Proſecution which are taken out 
of his Eftate; and the Remainder goes to 
his preſumptive Heirs. 


Here endeth the Supplement to the Third Book 
of the Publick Law. 
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9. How the Hypothecary Action becomes 4 
mixt Action. 
10. Of other mixt Actions. 


I. 


EN Action is the Right 1. he. 
Rl; which we have to demand an Aion 
in a Court of Juſtice, that 
which 1s due to us, and 
a Reparation of the Injury 
„that is done to us, whe- 
ther it be by Deed, or by Words *. 
2 Actio autem nihil aliud eſt, quam jus perſequen- 
di in judicio, quod fibi debetur. IHit. lib. 4. tit. 
6. in princ. 


. 


Of the ſeveral Sorts of Judicial 
Demands and Actions. 


The CONTENTS. 


1. What an Action is. 

2. Three principal kinds of Actions. 
3. Perſonal Actions whence they ariſe, 
4. Two kinds of Perſonal Ations, 

5. Of Real Actions. 

6. Actions Confeſſory, or Negatory. 

7. Hypothecary Action. 

v. Pſeſſory Action. 


Lex itaque Cornelia ex tribus cauſis dedit actionem 
quod quis pulſatus, verberatuſve, domuſve ejus vi 


introita ſit- J. 5. F. de injuriis. | 
5 F. 
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II. 


2 Three There are two principal kinds of Acti- 

1 ipal ons, Perſonal and Real *, Mixt Actions 

Eine are thoſe which e of the nature of 
both Perſonal and Real. 


» Omnium autem actionum quibus inter aliquos 
apud judices arbitroſve de quacunque re quzritur, 
ſumma diviſio in duo genera deducitur ; aut enim in 
rem ſunt aut in perſonam. Inftiz. I. 4. tit. 6. F. 1. 

Quzdam actiones mixtam cauſam obtinere viden- 
tur, tam in rem quam in perſonam : qualis eſt fa- 
miliz erciſcundz actio, quæ competit cohæredibus 
de dividenda hzreditate. Item communi dividundo, 
que inter eos redditur, inter quos aliquid commune 
eſt, ut id dividatur: item finium regundorum actio, 
qui inter eos agitur, qui confines agros habent. Ibid. 


J. 20. 
III. 


5 Perſonal Perſonal Actions are thoſe by which 
_ we ſue thoſe Perſons who are under ſome 
they ariſe. Obligation to us, or who have done us 
ſome wrong, in order to compel them 
to pay what they owe us, or to do the 
things which they have bound themſelves 
to us to do ©, Theſe Actions are annexed to 
the Perſon that is hound, they follow him 
throughout, and they can be brought 


only againſt him, or againſt thoſe who 


repreſent him. They ariſe commonly & 


from an Obligation, or a Contract, which 
ſerve as a Foundation to thoſe who bring 
them, or from a Treſpaſs. 

© Agit unuſquiſque, aut cum eo, qui ei obligatus 
eſt, vel ex contractu, vel ex maleficio: quo caſu 
proditz ſunt actiones in perſonas, per quas intendit 
adverſarium ei dare aut facere oportere, aut aliis qui- 


buſdam modis. In/ftit. lib. 4. tit. 6. F. 1. 


. 


4. Teo Perſonal Actions are divided into Civil 
Be, Actions and Criminal Actions. The firſt 
Aims, fort are thoſe which are brought for the 
Payment of a Debt, or for other Cauſes 
purely civil. The Second are thoſe by 
which we demand Satisfaction for a Wrong 
or an Injury, that has been done us, or to 
thoſe who belong to us. Sometimes theſe 
two perſonal Actions are reunited into one, 
and then we call them mixt perſonal Ac- 
tions. ©. | 
4 Ex maleficiis vero proditæ actiones, aliæ tantum 


pœnæ perſequendæ cauſa comparate ſunt : aliz 
tam pœenæ, quam rei perſequendæ & ob id mixtz ſunt. 


Instit. lib. 4. tit. 6. f. 18. 


In France, the Parties who have been injured, or 
who have ſuffered any Wrong, by a Crime, ſue in their 
own Names only for a Civil Reparation, and for Da- 
mages. So that Criminal Actions are proſecuted by the 
Oer of the Publicł. 


V. | 


5. Of Real! As Perſonal Actions are annexed t 
Actions. the Perſon, ſo Real Actions follow the 
Thing into whoſe Hands ſoever it paſ- 
ſes . Under this Word Thing we com- 
prehend not only Lands and Inheritances, 
but likewiſe all the real Rights with 


which Lands may be charged, ſuch as 
Services, Mortgages, and Ground Rents, 
This Action is not always founded on a 
Contract, or a prior Obligation, but on 


the Pro of the Ground, or of the s 
Right which belongs to the Demandant, f 
who is in a Condition to claim what be- 
i q 
longs to him. } 
© Aut cum eo agit, qui nu'lo jure ei obligatus eſt 
movet tamen alicui de aliqua re controverſiam. Quo 
caſu proditz actiones in rem ſunt, Veluti fi rem cor- Y 
poralem poſſideat quis, quam Titius ſuam eſſe affit. 9 * = 
met, poſſeſſor autem dominum ejus ſe eſſe dicat. the e i 
Nam fi Titius ſuam eſſe intendat, in rem actio eſt 2 
æque fi agat quis, jus ſibi eſſe fundo fort? vel ædibus e 0 
utendi, fruendi, vel per fundum vicini eundi, age ndi, ave 
vel ex fundo vicini aquam ducendi: in rem actio eſt. RW 0” 
Ejudem generis eſt actio de jure prædiorum urbano- _ 0 
rum: veluti fi quis agat, jus ſibi eſſe altius ædes ſua; A 
tollendi, proſpiciendive, vel proſpiciendi aliquid, vel of 
immitendi tignum in vicini ædes. In/tit. lib. 4. tir. 
6.4. 1, 2. a 
Ot 
VI. al 
: f Or 
When a Real Action is commenced by , ,... | E. 
6. AA 
the Owner of a Houſe or Lands, claiming Cin. | 
a Service due from the Houſe or Lands of * Ny pot 
another Perſon, that Action is called a eſt, 
Confeſſory Action. And the Name of Ne- tur. 
atory Action is given to that which is 
brought by a Perſon, who inſiſts that his 
Houſe or Lands are not charged with the 16. Of . 
Service which is claimed to be due from 3 
ns. 
them. der 
Col 
f In confeſſoria actione, quæ de ſervitutibus mo- ver 
vetur, fructus etiam veniunt.— Sed & in negato- t 
ria actione (ut Labeo ait) fructus computantur, quan- 5 
ti intereſt petitoris, non uti fundi ſui itinere adver- Rez 
farium. J. 4. F. fs ſervitus vindicetar. and 
Cha 
VII. | to | 
. — 21 „ Hts , Per. 
The Hypothecary Action is that which 7:7 8 
. . . thecary 3 
the Creditor brings againſt the Immove- ',..- 3 
ables which are mortgaged to him by his famil 
Debtor, although the Creditor had not de di 
been put into poſſeſſion of them. This We 
Action takes Place, whether the Immove- ] qu3 ü 
able Thing be in the Hands of the Debtor, s | fit. 1 
or have paſſed into the Hands of a new ö 
Purchaſer. 
As 
E Serviana (actio) & quaſi Serviana (quæ etiam h) e 
pothecaria vocatur) ex ipſius Prætoris juriſdictione | | WY 


ſubſtantiam capiunt. Serviana autem experitur quis de 

rebus coloni, quæ pignoris jure pro mercedibus 

fundi ei tenentur. Quaſi Serviana autem elt, qua 

creditores pignora, hypothecaſve perſequuntur. 

At eam, (rem) quæ fine traditione; nuda conventi- 

one tenetur, propriè hypothecæ appellatione conti- | O 7 
neri dicimus. Iaſtit. Iib. 4. tit. 6. F. 7. 


VIII. 7 
He who was in poſſeflion of a Houſe 8. * fi 1 
or Lands or of ſome Right, and is mo- | 
leſted therein, or turned out of his Poſ- 
ſeſſion, may commence a Poſſeſſory Action 


in order to be quieted in his Poſſeſſion, if | : - 
TM | he a 


g. Ee 
the Hypo- 
thccary 
Mion be- 
ame, d 
nixt Ac- 
lion. 


IC. 07 0- 
ther mixt 
A8ions. 


Of the Mays of terminating Law-Suits. Tit. 2. 


he is moleſted, or to regain it, if he has 
loft it ö. 

h Sequitur, ut diſpiciamus de interdiQis, ſeu acti- 
on'bus quæ pro iis exercentur. Erant autem inter- 
dicta formæ atque conceptiones verborum, quibus 
Prætor aut jubeb-t aliquid fieri, aut fieri prohibebat 
Quod tunc ma ximè fiebat, cam de poſſeſſione aut 
quaſi poſſeſſione inter aliquos contendebatur. It. 


lip. 4. tit. 15. in princ. 
IX. 


The Prayer in a Hypothecary Action 
is, that an Eſtate may be declared to be 
charged and mortgaged for the Payment 
of a Debt, or a Rent, that is due to 
us. This Action is a Real Action in its 
own Nature, but it is often rendred a mixt 
Action, by concluding that the Poſſeſſor 
of the Eſtate may be compelled to pay 
a certain Sum of Money, or a Kent, or 
otherwiſe to relinquiſh the Eftate. It is 
always a mixt Action, when the Debtor, 
or his Repreſentative, is in Poſſeſſion of the 
Eſtate. 

i Serviana (act io) & quaſi Servians (quæ etiam hy- 
pothecaria vocatur) Quaſi Serviana autem 


eſt, qua creditores pignora hypothecaſve perſequun- 
tur. Iaſtit. lib. 4. tit. 6. §. 7. 


X. 


NMixt Actions partake of the Nature of 
Perſonal and Real Actions *, Such are all 
demands for Partition of an Eſtate among 
Coheirs, for dividing what belongs to ſe- 
verals in Partnerſhip, or as joint Proprie- 
tors. For the Diviſion of the Eſtate is 
Real; but the Reſtitution of the Fruits 
and Revenues, the Reimburſtment of the 
Charges, and the Contributions that are 
to be made by the reſpective Parties, are 


- Perſonal. 


K Quzdam aQtiones mixtam cauſam obtinere vi- 
dentur, tam in rem quam in perſonam : qualis eſt 
familiz erciſcundæ actio, quæ competit cohæredibus 
de dividenda hæreditate. Item communi dividundo, 
quz inter eos redditur, inter quos aliquid commune 
eſt, ut id dividatur. Item finium regundorum actio, 
qui inter eos agitur, qui confines agros habent. Ja- 
fit. lib. 4. tit. 6. F. 20. 


T 
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Irn n 


Of Proceedings in Cauſes in 
general, either upon an Ap- 
pearance of Parties, or by 


Default, and of Delays 
The CONTENTS. 


1. What a Citation is. 


2. The Formalities required in Citations, 


3. Where Perſons out of the Kingdom, and 
' thoſe who have no fixed Abode, are 
to be cited. - 

4. Delays which are granted to the Parties 
cited, for their appearance. 

5. Days which are or are not, included in 
the Delays. 

6. A Default taken againſt the Defendant 
who does not appear, 

7. Oppeſition to the Default taken. 

8. If in Proceedings by Default, they al- 
. *ays give Judgment according to the 
Prayer of the Plaintiff. 

9. Of Defences made againſt the Demand. 

10. Keaſons for which the Defendant de- 
clines the Furiſdliction. 

il. Ihen declinatory Exceptions ought 10 
be made, 

12. In what manner the Fudge is to decide 
the Exceptions taken to his Juriſdiction. 

13. Of dilatory Exceptions. 

14. All the dilatory Exceptions ought to be 
made at once. 

15. Of peremptory Exceptions. 

16, Of a Tender made, when the Defendant 
has no Exceptions to offer. 

17. Default at the Hearing of the Cauſe. 
Oppoſition againſt that Default. 

18. Two ways of giving Judgment, either 
upon a ſummary Hearing, or after 
Pleadings in Writing. 

19. Tudgment in ſummary Cauſes. 

20. What is done in caſe of the Death of 
the Party, or of his Proctor. 


. 


Citation, which we are to look up- 1. What 
A Von as the Foundation of all Judi- Citati- 


cial Proceeding, is a Proceſs, or 
Warrant, by virtue of which an 
Officer ſummons one or more Perſons to 
appear before a certain Judge, and on a 
certain Day, to ſee himſelf or themſelves 


condemned to perform what is demanded 


by the Plaintiff *. 


In jus vocare, eſt juris experiundi cauſa vocare. 
J. 1. ff. de in jus vacands. 

Omnium autem actionum inſtituendarum principi- 
um, ab ea parte Edicti proficiſcitur, qua prætor e- 
dicit de in jus vocando. Utique enim imprimis ad- 
verſarius in jus vocandus eſt: id elt, ad eum vocan- 
dus qui jus dicturus ſit, /nf#it. lib. 4. tit. 16. F. ut. 


II. 


The Citation ought to be by way of 2. 72. 
Libel, that is, it ought to contain ſum- formalities 


marily the Demand of the Plaintiff, and e in 
Citations. 


the Title upon which it is founded o. The 
Officer ought to declare to what Court he 
belongs, the Place of his own Abode, and 
alſo that of the Party at whoſe inſtance 


he ſerves the Citations, the Name of the 

Plaintiff's Proctor, when it is neceſſary to 

imploy a Proctor in the Cauſe, The Ci- 
ä tation 


on is. 
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tation muſt be ſerved upon the Defendant 
perſonally at his Dwelling-houſe. And 
the Names of the Perſons with whom the 
Summons was left ought to be ſet down 
both in the Orignal Proceſs, and in the 
Copy. The Proceſs ought to have a Date, 


and to be regiſtred. 


d Qui quiſque actione agere volet, eam edere de- 
bet, nam quiſſimum videtur, eum, qui acturus eſt, 
edere actionem, ut proinde ſciat reus, utrum cedere 
an contendere ultra debeat. Et fi contendendum 
putat, veniat inſtructus ad agendum, cognita actio- 
ne, qui conveniatur. J. 1. F. de edendo. 


III. 


3. Mere Thoſe who have no known Domicil are 
Perſyns out cited by one ſingle Publick Outcry, in the 
C0 „ Chief Market-place of the Town, where 
and theſe the Court is held which iſſues the Proceſs. 
who have Strangers who are out of the Kingdom are 
no fixedA- cited at the Houſe of the Procurators Ge- 
Oo % neral of the Parliaments in France, to 
% which there lies an Appeal from the Judges, 
who are to take cognizance of the Matter 

in diſpute in the firſt Inſtance. And Sub- 

jects that are out of the Kingdom, or 

thoſe who are condemned to Baniſhment 

and the Gallies for a certain Time, are cit- 


ed at the Place of their laſt abode. 


See in relation to Citations, the 2d. Title of the 
Ordinance of 1667, and the Edits and Detlarati- 
on: of the French King touching the regiſtring of 
Proceſſes. © 


IV. 


In ſummoning a Party, it is neceſſary 

4 to grant him N Daley, wn only that he 
granted is may prepare himſelf for making his Ap- 
% Partie! pearance before the Judge; but likewife 
2 a that he may confider, whether he ſhould 
prarance. acquieſce to the Plaintiff's Demand, or 
that he may look out the Deeds and 
Writings that are neceſtary for the De- 

fence of his Cauſe. This Delay is diffe- 

rent according to the Diſtance of the De- 
fendant's Domicil, from the Place where 

the Court is held, where the Affair 

is to be decided, and according to the 
Quality of the Court. The Judge ſhor- 

tens the Delays, when he ſees that the 

Affair requires Diſpatch, and that there 

would be Danger in adhering to the 


uſual Terms of Delay. 


See the third Title of Delays in appearing to Ci- 
tations, in the Ordinance of 1667. 


1 


5. Days The Day on which the Citation is 
mw ob ferved, and that on which it is returna- 
* , 1" . . g 

ed in ble, are not included in the Delays; 


che Delay. but all the intermediate Days are to be 
reckoned, even Sundays and Holidays. 


VI. 


If the Defendant does not conſtitute 6 /. 
a Proctor, and does not make any De- aulit 
fence, within eight Days after the Re- 4g 
turn of the Proceſs, the Plaintiff may 4 Arg 
take a Default in the Regiſtry ; but he 55 * 
cannot have Judgment upon it till after 
another Delay of a Week or a Fortnight, 
if it is aſſigned for one of thoſe Terms, 
or for half the Time allowed for appear- 
ing to the Proceſs, in caſe he paſſes the 


Week, or the Fortnight. 


VII. 


The Defendant takes his Exceptions 7. O 
to the Judgments that have been given note 2 
in default of his appearing, or making ag 
his Defence, within a Week from the 
Day that intimation has been given him 
of the ſaid Judgments, either perſonally, 
or by notice left at his Houſe, when he 
has not appointed a Proctor in Court; 
and within eight Days after Notice given 
to his Proctor, when he has a Proctor 


in Court. 


VIII. 


„ „„ 


to the Prayer of the Plaintiff, unleſs it x, /y | 
appears to be juſt and well founded «, jv | 
Thus it may fo fall out, that the Plain- 8/1 


tiff may loſe his Cauſe, even when there cry | 
is no Body to oppoſe him. the Prayer | 
of the | 


© Poſt Edictum peremptorium impetratum, cum P/4in!if | 
dies ejus ſupervenerit, tune abſens citari debet : 
&, ſive reſponderit, five non reſponderit, agetur 
cauſa, & pronunciabitur : non utique ſecundum pre- 
ſentem, ſed interdum vel abſens, fi bonam cauſam 
habuit, vincet. J. 73. F de judicii. 


Cum autem eremodicium ventilatur, five pro ac- 
tore, five pro reo; examinatio cauſz fine ullo ob- 
ſtaculo celebretur. Cum enim terribiles in medio 
proponuntur ſcripturæ, litigatoris abſentia Dei præ- 
ſentià repleatur. J. 13.4. 4. Cod. de judiciis. 


IX. 


The firſt Thing which the Defendari g. 0/21 


ought to do after his Appearance, 1s tos, 
propoſe the Defences which he has to Haan 
make againſt the Plaintiff's Demand, and 
to give Copies of the Deeds, or Writings, 
which he intends to make ufe of, in or- 
der to hinder the Plaintiff from obtain- 
ing his Demand. The Defences which 
he makes, contain Exceptions, which are 
either declinatory, dilatory, or perempto- 


TY e. 


_ . fSequitur, ut de exceptionibus diſpiciamus. Com- 


paratæ autem ſunt exceptiones defendendorum eorum 
gratia, cum quibus agitur. Iaſtit. /i6. 4. tit. 13. 
de exceptionibus in princ. 
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e Appellantur autem exceptiones aliz perpetuæ & 

eremptoriz, aliæ temporales & dilatoriæ. Perpetuæ 
& peremptoriæ ſunt, quæ ſemper agentibus obſtant, 
& ſemper rem de qui agitur, perimunt : qualis eſt 
exceptio doli mali, & quod metus cauſa factum eſt, 
& pacti conventi, cum ita convenerit, ne omnino 
pecunia peteretur. Temporales atque dilatoriz ſunt, 
que ad tempus nocent, & temporis dilationem tri- 
buunt : qualis eſt pacti conventi: cum ita convene- 
rit, ne intra certum tempus ageretur, veluti intra 
quinquennium : nam finito eo tempore non impedi- 
tur actor rem exequi. Jn/tit. lib, 4. tit. 13. F. 8, 


9, 10. 
X. 


o Rn The Defendant declines the Juriſdic- 

js which tion, and demands that he may be ſent 

% De. to another Court, when the Matter in 

. diſpute does not belong to the Cog- 

3 Jari. nizance of the Judge before whom he 

dun. js cited, when the ſaid Judge has not a 
Juriſdiction in the Place where the De- 
fendant lives, in the Caſe of perſonal 
Actions, or in the Place where the Thing 
is ſituated, in the Caſe of real Actions; 
when the ſame Matter is conteſted in an- 
other Court; or when the Defendant has 
the Privilege of having the Cauſes he is 
concerned in, tried before another Judge, 
than that of his Domicil. One demands 
likcwiſe to have the Cauſe tried before 
another Court, when either of the Parties 
is an Officer of the Court where it is be- 
gun, or when many of their Kindred or 
Allies are Officers in it. And this in the 
Terms of the French Law, is called Evo- 
cation of a Cauſe, from the Latin Word 
evocare. 


See touching Evocations of Cauſes, the Ordinance of 
the Manth of Auguſt, 1669. 


XI. 


n Mn The declinatory Exceptions muſt be 
/natyry offered before all others, becauſe one is 
Kin not ſuffered to decline the Juriſdiction 
e of the Court, after they have owned the 
Authority of the Judge, by a voluntary 
Proceeding in the Cauſe before him . 


Præſcriptiones fori in principio litis, à litigato- 
ribus opponendas eſſe, legum decrevit autoritas. /: 
ult. Cod. de exceptionibus. 


XII. 
12. In The Judge ought to decide ſumma- 


_* 4% rily at a Hearing the Exceptions taken 
7, ;; againſt the Juriſdiction of the Court; and 
"4 if he finds that the Cognizance of the 
ep Matter does not belong to him, he ought 
12 * to ſend the Parties before the proper 
iz, Judge, or he ought to direct them to 
apply to the proper Judge ; on pain of 
his Decree being Null and Void, and 


himſelf being made a Party e. 


1 Si militaris judex ſuper ea cauſa, de qu civi- 
libus actionibus diſceptandum fuit, non datus à quo 


dari poterat, cognovit, etiam remota appellatione, id 
quod ab eo ſtatutum eſt, firmitatem judicati non 
habet. J. 2. Cod. fi a non competente judice judicatum 
N dicatur. 

Et in privatorum cauſis hujuſmodi forma ſervetur, 
ne quenquam litigatorum ſententia non a ſuo ſudice 
dicta conſtringat. J. 4. Cod. ibid. 


[What is ſaid in this Article of the Fudge's 
being obliged, in caſe he finds the Matter 
in diſpute not to belong to his Furiſdic- 
tion, to ſend the Parties before the pro- 
per Fudge, on pain of his Decree being 
null, and himſelf being made a Party, is 
no where directed by the Roman Late, 
neither does it obtain in practice with us 
in England. For all that the Judge is 
obliged to do in that Caſe, when the Mat- 
ter does appear not to belong to his Cogni- 
zance, is to diſmiſs the Defendant with 
Cofts, and leave it to the Plaintiff to bring 
his Action before the proper Court.] 


XIII. 


Dilatory Exceptions are thoſe which 13. O/ di 
tend to delay the giving Judgment on ?atory Ex. 
the Merits of the Cauſe, and to hindert 
the Judge from proceeding, until he has 
determined the Matter of the ſaid Excep- 
tions. They ariſe, either from the Na- 
ture of the Action that is commenced, as 
if a Creditor who has allowed his Debtor 
a Time for Payment, ſues him before the 
Time is expired, or from the Quality of 
the Plaintiff, as in the Caſe of a Minor, 
who commences an Action, without the 


Aſſiſtance of a Guardian. 
See the Prof of the 9th Article. 


XIV. 


In order to hinder the Parties from 14.4% the 
protracting the Cauſe, it is required that 4i/atory 
thoſe who have many dilatory Exceptions are, 42 
to offer, ſhall propound them all in one ”— ” ” 
ſingle Act. Here we muſt except Widows ande. 
and Heirs, who are not obliged to pro- 
pound their other dilatory Exceptions, till 


the Time which 1s allowed them for de- 


liberating is expired. . 
XV. 

| 1 

The Defences, or peremptory Excep- : 4 4 pb 


tions, tend to deſtroy or extinguiſh the Excepti- 
Action brought by the Plaintiff, and to «ns: 
have the Defendant diſmiſſed and acquit- 

ted from the Plaintiff's Demand. Of 

this Kind are Preſcription, Compenſation 

and Payment. 


See the Prof of the gth Article. 


XVI. 
In caſe the Defendant have no Ex. 16- Of 4 


ceptions to offer that may hinder the 7" 
M | 1 made, 
Plaintiff when the 
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Defendant Plaintiff from obtaining a Decree for what 
ba: EX he demands, he ought to make a Ten- 
w as der, in order to ſtop any further Proceed- 
ings. If the Tender is judged to be ſuf- 
ficient, and the Plaintiff refuſes it with- 
out juſt cauſe, he ought to be condemned 
in the Expences incurred after the Time 


of making the Tender. 


XVII. 


17. De Three Days after the Defendant has 


fault at given in his Defences, the Cauſe is ap- 


the Hear- pointed for Hearing upon a bare Act 
4 ſigned by the Proctor. If one of the 
poſition 4. Parties, or rather he who is the Defen- 
gainſt that dant, his Advocate or Proctor, does not 
D:/ault. appear, a Default is taken againſt him, 
and a diffinitive Sentence given in the 
Cauſe, to which Oppoſition may be made 
within a Week after Notice of the Sen- 
tence, unleſs the Cauſe has been called in 
the ordinary Courſe, as it ſtood in the 
Paper of Cauſes; for in that Caſe the 
Party is not admitted to make any Op- 


poſition againſt the Sentence. 


XVIII. 


18. Two lf the Cauſe having been argued on 
my 4 both Sides, it appears to be ſufficiently 
element Cleared up, Judgment is given at the ſaid 
either upon Hearing. But if in the Argument there 
a ſummary ariſe Points of great moment and diffi- 
3 culty, Facts that are obſcure, and there 
Pleadings be many Writings to be examined into, 
inwriting. the Parties are directed to clear up the 
ſaid Difficulties in Writing, and a diffini- 
tive Sentence is given upon the Writings 
exhibited by the Parties. And the Party 
who refuſes to produce his Writings after 


the uſual Delays is forejudged. 
XIX. 


10 Judg- Matters of a ſummary Nature, ſuch as 
nent in in the inferior Courts Cauſes meerly Per- 
/«rmmary ſonal, where the Matter in diſpute does 
Caen. not exceed the Value of two hundred 
Livres, the Affairs which relate to the 
Civil Policy, and others of the like Na- 
ture, ought always to be judged at the 
firſt Hearing, without any further ap- 
pointment by the Judges for a fuller 
Diſcuſſion of the Cauſe in Writing b. 


Sit tibi quoque tertium ſtudium, lites cum omni 
zequitate audire, & omnes quidem breviores, & quæ 
cunque maxime vilium ſunt, ex non ſcripto decidere, 
& judicare, & liberare omnes alterna contentione. 
Nov. 7 3. cap. 3. 


XX. 


105 za When one of the Parties dies, while 
35 done in 2 . . 

caſe of the the Cauſe is depending, it is neceſſir y 
Death of that the other Party cauſe the Executor 
: 4+ Party, or Adminiſtrator of the Deceaſed to be 


1 


cited, in order to carry on the Cauſe, » 7 ;; 
if he has not already undertaken it of his *r-* 


own accord. It is the Method likewiſe 
when the Proctor of a Party dies, to 
cauſe him to be cited in order to conſti- 
tute a new Proctor; and after that is 
done, the Proceedings in the Cauſe are 
carried on in the ſame State they were 
in at the Time of the Death of the Proc 
tor, or of the Party. 


r 


Of Interventions. 


eon. 


1. Of Petitions of Intervention. 

2. Proceedings upon the Petition of Inter- 
vention. 

3. In what Court the Party intervening 
is to proceed. 


. 


Atg3y HEN a Perſon has Intereſt in .. 
SW Cauſe that is depending be- re. 
N fore a Court, whether it be in , 


the firſt Inſtance, or upon an 
Appeal, the ſaid Perſon may preſent a 
Petition at any Time whilſt the Cauſe is 
depending, praying to be admitted to in- 
tervene, in order to take care of his Right. 


a Principaliter cauſam ejus de quo ſupplicas, eſſe, 
quam tuam perſpicimus: nam cum te eum ad liber- 


tatem perduxiſſe profitearis, illius intereſt magis ſo- 


lemniter ſuum tueri ſtatum, & conſequenter tua e- 
tiam agetur cauſa. Nam fi ab eo contra quem fun- 
dis preces, ſervus dicatur, eique libertas ex mi 
numiſſione tua vindicetur : probatio ſervitutis ori- 
ginis, & benehcium manumiſſionis libertatem illi 
aſſignans, tuum etiam jus patronatus tuetur.. Si vero 
conſentiat ſervituti; tune jure conceſſo, adito Præſide 
Provinciæ, eum invitum defendere poteris. /. 19. 
Cod. de liberali cauſa. 


II. 


The Petition of Intervention ought to:. 
ſet forth the particular intereſt of the Par-,,,, -: 
ty who prays to be admitted to intervene, Ps 
to which ought to be annexed the Vouch- I 
ers to prove the faid Intereſt, a Copy of 


which ought to be communicated to the 
other Parties, that they may ſee whether: 
the Perſon who prays to intervene, has ? 
real Intereſt in the Cauſe, or whether he- 
pretends only an Intereſt to intervene, that 
he may protract the Cauſe. Upon the 
prefenting of this Petition, the Parties arc 
called to declare what they have to fay 
againſt it, and if the Intereſt of the Party 
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intervening is either confeſt, or ſufficiently 
proved, he 1s admitted to intervene, and 
the Cauſe of Intervention goes on in the 
fame ſteps with the principal Cauſe, if that 
is appointed to be heard in a full Court, ſav- 
ing always a Liberty to ſever them if it 
ſhall be found neceſſary ſo to do. But if 
the principal Cauſe is of ſuch a Nature as 
to be decided on a Summary Hearing, the 
principal Cauſe, and the Cauſe of Interven- 
tion, are both of them decided at one and 
the ſame Time. | 


III. 
The Plaintiff, in the Cauſe of Interven- 


Curt tion, ought to proceed in the fame Court 


- 
b 


Party if 


teren 


t fo pro- 


« K. 
* * 
ap [ 
£ 


ee 17 * 
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where the principal Cauſe was begun; be- 
cauſe the Party intervening being conſider- 
ed as Plaintiff, ought to follow the Juriſ- 
diction of the Defendants. He may ne- 
vertheleſs offer reaſons of Recuſation a- 
gainſt the Judges, if he has any that are 


lawful b. 


b Actor rei forum, five in rem, ſive in perſonam 
fit aftio, ſequitur. J. 3. Cod. ubi in rem attio exerceri 
oo 
Aepent. 
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T1 L IK 4y. 
Of the Recuſation of Fudges. 


The TONTENTS. 


. When a Party may recuſe a Fudge. 
Kindred, a Cauſe of Recuſation. 
2. Aﬀinity by the Wives of Judges. 
4. Other grounds of Recuſation. 

5. The ſame. | 

6. The ſame. 
7 
8 


bo 


by 


. When the Recuſaticn ought to be offered. 
. Proceedings in Order to come at the Re- 
cuſation. 
9. Judgment on the Matter of Recuſation. 
10. Declaration of the Fudge againſt whom 
there are grounds of Recuſation. 


I. 


58 Party who ſuſpects a Judge 
> T S upon good Grounds, which are 
e well proved may recuſe or chal- 

© lenge him; that is, may hinder 
him from taking cognizance of the Matter 
in diſpute. 


II. 


The Judge may be challenged in a Ci- 
vil Cauſe, if he is related by Kindred or 


Affinity to the Parties, even to the fourth 
Degree incluſive, according to the Manner 
of computing Degrees by the Canon 
Law *. In a Criminal Cauſe, the Judge 
may be challenged even to the fifth De- 
gree of Kindred or Affinity incluſive ; and 
even in the remoteſt Degree, when the 
Judge bears the Name and Arms of the 
Criminal, or of the Proſecutor. Which 1s 
to take place; even when the Judge is 
related or allied to both/the Parties. How- 
ever, the Judge who 1s related or allied 
to one or both the Parties, may hear and 
determine a Civil Cauſe, if all the Parties 
give their conſent in writing. But it is not 
the ſame Thing in a Criminal Cauſe, in 
which Relations cannot be Judges, altho' 
the Parties, and likewiſe the King's Coun- 
ſel, ſhould agree to it. | 


a Qua Lege (Cornelia) cavetur, ut non judicet 
qui ei qui agit, gener, ſocer, vitricus, privignus, ſo- 
brinuſve eſt, propiuſve eorum quemquam ei cogna- 
tione, affinitateve attinget. J. 5. F. de injurits. 


[By the Common Law of England, the 
Judges, or Tuſtices, cannot be challenged. 


Coke 1. Inſt. fol. 204. * But in the Courts . 


of England, where the Proceedings are ac- 
cording to the Civil and Canon Law, the 
Judges may be challenged. And they com- 
monly of their own accord decline fitting as 
Judges in a Cauſe, where they may be ſup- 
poſed to be under any the leaſt ſort of Bias 
of Partiality to the one ſide or the other.) 


III. 


43 


This Ground of Recuſation which pro- 3. 4finirs 
ceeds from the Kindred and Affinity of % he 
the Judge, takes place likewiſe in the hv 7 
Caſe of the Kindred and Affinity of the 3 


Wife of the Judge, ſhe being ſtill living, 
or, in caſe of her deceaſe, if ſhe has left 
behind her Children who are ſtill alive. 
It is the ſame Thing when the Wife of 
one of the Parties is related or allied to 
the Judge. But the Father-in-Law, the 
Son- in-Law, and the Brothers-in-Law, are 
not to be Judges, although the Wife be 
deceaſed, and has left no Children. 


LV; 


One may challenge a Judge who is a 4. Other 
capital Enemy to the Party, who has Kren 
threatned him either by Word of Mouth, Recuſation. 


or in Writing, fince the Commencement of 
the Cauſe, or within fix Months before ; 
who has a Law-Suit againſt the Judge, 
provided the ſaid Suit be not in relation 
to any Title or Right which the Party has 
acquired by Aſſignment, ſince the begin- 
ning of the Cauſe, and with a View to 
challenge a Judge, who himſelf is Party in 
a Suit of the like Nature with that on 

which 
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5. The 


fame. 


6. The 
Jame. 


7. When 


the Recu- 


fation 
ought to 


be «ffered. 


8. Pro- 


which he is to give Judgment, or who 
has a Suit depending betore a Court of 
which one of the Parties is a Judge. 


Vs 


A Judge may be challenged, if he lives 
too familiarly with one of the Parties, as 
if he eats frequently with him, if he has 
been his Advocate in the ſame Cauſe b, 
if he has ſollicited for him, if he has told 
him his Opinion of the Cauſe before Judg- 
ment given, if he has given him ſome 
Advice in relation to the ſame Affair, if 
the Cauſe has already been before him as 
Judge in another Court, or as Arbitrator. 


b Quiſquis vult eſſe cauſidicus, non idem in 
eodem negotio fit advocatus & judex: quoniam ali- 


quem inter arbitros & patronos oportet eſſe delectum. 


4. 6. Cod. de poſtulando. 
VI. 


One cannot be Judge in an Affair where- 
in an Eccleſiaſtical Community is concern- 
ed, of which he himſelf is a Syndick, nor 
one who is Tutor, whether it be honour- 
ary or acting Tutor, ſubſtituted Tutor or 
Curator, preſumptive Heir, Maſter or Ser- 
vant, to one of the Parties. Neither ought 
one to fit as Judge in the Cauſe of a Pa- 
tron of Benefices, who has either given or 
procured him a Benefice, or who has given 
one to any one of his Family, to the ſe- 
cond Degree in the Collateral Line of Kin- 
dred or Affinity incluſive, and for all the 
Degrees in the direct Line. A Bailiff of a 
Lordſhip cannot beJudge in a Cauſe where- 
in his Lord is a Party, unleſs it be in Af- 
fairs which relate to the Demeſnes, the 
Rights, the Rents, and the Leaſes of 


the Land. 
VII. 


The Challenging of the Judges is an 
Exception which ought to be taken at 
the Beginning of the Cauſe. But this 
Rule admits of two Exceptions ; one 1s, 
when the Ground of the Challenge has 
happened fince the Commencement of the 
Suit; and the other is, when the Party 
did not know of the Ground of the 
Challenge until after the Cauſe was be- 
gun. When Notice has been given of 
the Day that a Commiſſioner appointed 
by the Court is to ſet out, he cannot 
be challenged, unleſs a Petition to that 
Effect is preſented three Days before his 


Departure. 


VIII. 
In order to have a Judge debarred from 


-ceding? in giving Judgment in a Cauſe, the Rea- 


order to 
Corge Al / 


;, ſons for which he is challenged, are ſet 


forth in a Petition which ought to be RN. 
ſigned by the Party himſelf, or by his”: 
Proctor, authorized by a ſpecial Proxy 
from the Party ©. Nevertheleſs the Proc- 
tor, in the Abſence of his Client, may 
demand that the Judge may forbear pro- 
ceeding in the Cauſe, upon which Ap- 
plication a Delay will be granted him 
that he may hear from his Client. And 
during the ſaid Delay, the Judge can- 
not proceed any. further in the Caule. 


© Non facile per procuratorem quis recuſabitur, 
quoniam fame cauſa eſt: niſi conſtet ei a tutore 
mandatum nominatim. J. 39. F. de procuratorilu: 


%% Is I ed 
IX. 

The Petition which contains the Grounds 9. Jud 

of the Recuſation is communicated to the ” 1 


Mitt f f 


Judge, that he may declare whether the 5% 
Facts mentioned in it be true or not, n. 
after which they proceed to give Judg- 
ment on the Point of Recuſation, and 
the Judge, who is excepted again, is not 
ſuffered to be preſent at the Debates. 
If the Reaſons for challenging the Judge 
are not relevant, or that the Party who 
offers them hath failed in the Proof of 
them, he ought to be condemned to pay 

a Fine. And the Judge who is chal- 
lenged, may likewiſe demand a Repa- 
ration proportionable to the Injury that 
has been done him. But if he inſiſts up- 

on this Reparation, he cannot in that 
caſe act as a Judge in the Cauſe, 


. 2 
10. Dic 


Every Judge who knows of any juſt 1% % 
Cauſe of Challenge againſt him, ought to 1 7 | 
declare it. The Party ought to preſent qa? | 
his Petition of Recuſation, within eight ws | 
Days after the ſaid Declaration has been“, 


14 


intimated to him; otherwiſe he will not Lu. 0 
be admitted to give any Challenge, un- 4. 
leſs the Proctor of the Party who is ab- 
ſent, has deſired time to acquaint his 
Client, and to receive a ſpecial Proxy 
from him. | 


See touching the Recuſation of Judges the 24th Title 
of the Ordinance of 1667, and the Declaration of the 
25th of May 1705. in relation to Conveyances and A, 
ftgnments of Rights, which Perſons engaged in Law- 
Suits procure, that they may have a Foundation to chat- 


lenge the Judges. 


ADVERTISEMENT. 


We have explained in the fixth Title of 
the third Book of this Work, that which 
relates to the different Kinds of Prodfs, by 
Writing, or by Witneſſes; thoſe which art? 
drawn from the Anſwer of a Pat i 
certain Fatts and Articles, and that whic 
concerns the different Sorts of Preſumpticns. 


We muſt now take Notice of what relates 
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Of the Ways of terminating Law-Suits. Tit. 8. 


to the Proceeding that is to be obſerved 
with reſpeft to theſe different Kinds of 


Proofs. 
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TITLE v. 


Of ſeveral Sorts of Proofs 
of Fatts that are contro- 


verted. 


The CONTENTS. 


. Verification of private Writings, 

. In what manner Writings are verified. 

The Advantage of a Default, in caſe the 

Defendant does not appear. 

Of comparing Writings together. 

In what manner ſuch Compariſon is 

made. 

Of the Charge of Forgery. 

The Proceedings in a Charge of Forgery. 

In what caſe a Criminal Proſecution is 

carried on againſt him who has ex- 
hibitcd a forged Deed or Inflrument. 

9. The Effect of a Declaration of the Par- 
ty that he will not make any uſe of 
a Deed or Inſtrument. 

10. The Charge of Forgery does not ex- 
clude other Objeftions that may be 
effered againſt the ſaid Writing. 

11. A Tranſattion founded on a counter- 
feit Deed. 

12. Of Examination of Witneſſes. 

13. Proceedings after the Examination of 
Witneſſes is finiſhed. 

14. The Report made by ſeilful Perſons. 

15. A View taken by the Fudpes themſelves. 

16. Anſwers of the Party to certain Facts 
and Articles. | 

17. Proceedings in order to have the ſaid 
Anfwers. 

18. If the Party can retra#t his Anſwers. 

19. In what manner Communities are 10 

give in their Anſwers. 


I. 


,0:3:3% HEN a Writing that is ex- 
W 2 hibited by one of the Parties, 
A in order to ſerve as a Proof 
4q% of his Demand, or of his De- 
fence, is only a private Writing, and is 
denied by the adverſe Party; it muſt 
be verified, in order to make it appear 


that it was ſigned by the Party whoſe 
Name it bears, 


ID AS Wm 


<p*< 


7 A 


WF, 


% 
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II. 


This Verification is to be made in pre- 2. In what 


ſence of one of the Judges who are 
named Commiſſioners for the Cauſe, or 


of the Judge who is Reporter of the . 


Cauſe, if it is appointed to be heard in 
a full Aſſembly. And in order to come 
at it, the Writing in queſtion is preſent- 
ed to the Judge on the Day, and at 
the Hour, mentioned in the Notice given 
to the adverſe Party; the Judge marks 
it, and communicates it to the Party *. 
The Parties agree together in naming 
ſkilful Perſons for Comparators, or if they 
cannot agree, the Judge by virtue of his 
Office names for that Party who refuſes 
to name on his Side. They give to the 
Fang mem oh the Writings which are to be 
the Foundation of the Compariſon, and 
which ought to be publick and authen- 
tick Writings, or private Writings which 
are not conteſted. And it is by theſe 
Writings that the Comparators examine 
the Subſcription that is denied, and that 
they make their Report. When there are 
no authentick Writings, nor private N ote 
which the Parties are agreed on, that may 
ſerve as a Foundation for the Compari- 
ſon, they make the Perſon whoſe Hand- 
writing 1s denied write ſomething ; or if 
he 1s dead, they examine Witnefles who 
were well acquainted with his Hand- 
writing, and ſhew to every one of them 
the Writing which is the ſubject Matter 
in diſpute. 

Sancimus, fi quando tale aliquid contigerit, & 
quiſpiam voluerit ſecundum eas quæ ab adverſario 
prolatæ ſunt literas, fieri examinationem ; non ac- 
cuſetur hoc tanquam non rectè fit factum. Cui 
enim ipſe credidit, & quod protulit is contra quem, 
& ex quo ſuas affirmat allegationes, hoc non accuſet, 
neque prohibeat accuſationem literarum ad eum 
fieri : licet contingat eſſe documentum manu cujuſ- 
cunque conſcriptum. Neque enim iple ſibi reſiſtit: 
& quæ affirmavit, hazc accuſavit. Si vero etiam ex 
publicis archivis proferatur charta, velut de ſuſcepto 
deſcriptio, menſz glorioſiſſimorum Præfectorum: — 
& quod ex publicis archivis profertur, & publicum 
habet teſtimonium, etiam ſuſceptible hoc eſſe ad 
collationem manuum ponimus. Nov. 49. cap. 2. 


III. 


When the Defendant againſt whom the 3. The Be- 
Writings are to be verified, does not ap- f of a 
pear in obedience to the Summons, a De- Pauli, 


fault is granted againſt him. The Benefit 
of which Default is, to have the Writing 


in queſtion declared to be ſuch as is alledg- appear. 


ed, in caſe it is pretended to be writ and 
ſubſcribed by and with the proper Hand- 
writing of the Defendant, or if it is ſaid 
to be writ by another Hand, to proceed 
to the Proof of it by having it compared 
with other Writings by Perſons ſkilled in 


that Art, whereof one is to be named by 
„„ the 
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the Defendant, and the other by the 
Judge. 


See touching the Declaration and Verification of pri- 
vate Writings, the z ad Title 45 Ordinante of 1667, 
and the Edict of the Manth December 1684. 


IV. 


4. Obe In Law Suits there is frequent occaſion 

. 15 to make uſe of Writings, the Originals 

e whereof either cannot or may not conveni- 

ently be produced; in which caſe Copies 

are procured to be collated by a publick 

Officer, who atteſts the Copies to agree 

with the Originals. If a collated Copy is 

to be made uſe of againſt any one, it is 

neceſſary that it ſhould be collated in his 

Preſence, or that he be duly cited to be 

reſent at the collating, that he may be 

able himſelf to judge of the Condition of 

the Writing, and of its being faithfully 
collated. 


[IL it not neceſſary with us, that the 
Party concerned be cited to be preſent at 
the Collating of a Copy with an Original ; 
becauſe if it is duly atteſted by the proper 
Officer to be a true Copy, that is thought 
to be ſufficient, when nothing appears to 
the contrary. 


4 


This Collation is made by virtue of a 
Compulſory, that is, a Writ out of the 
Chancery, or an Order of the Judge, 
which permits the Compulſion. The Party 
is cited to appear at the Hour and Place 
where the Collation is to be made; and 
he who has the Writing in his cuſtody 
is likewiſe cited to produce it. The Pro- 
ceedings, as to the Compulſory, and the 
Collation of the Writings, cannot be be- 
gun by the Officer till an Hour after the 
Time appointed, when one of the Parties 
does not appear. One may procure to be 
collated in the Prefence of the Judge 
who is appointed Reporter of the Caule, 
the Writings which are in his own poſſeſ- 
fion, and of which he does not care to 
produce the Originals, or Writings which 
have been exhibited by the adverſe Party, 
and from whence one hopes to draw ſome 
[ advantage, either in the Affair in diſpute, 
1 or otherwiſe. 


5. In what 
manner 
Writings 
are colla- 
ted. 


Touching the Verification and Collatio of Writings, 
fee the Ordinance of 1667. tit. 12. 


VL 


The Party againſt whom a forged Writ- 

1s produced, ought, with the Leave 
of the Judge, to offer himſelf ready to 
prove the Forgery of the ſaid Writing. 
The Requeſt which he gives in to that 


6. Of ihe 
Charge of in 
Forgery. 
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effect .ought to be ſigned by the Party 
himſelf, or by his Proctor impowered by 
a ſpecial Proxy for that purpoſe. He muſt 
alſo depoſit the Fine which he is to pay, 
in caſe he does not prove the Forgery, 
which differs according to the Quality of 
the Courts of Juſtice where the Matter 


is tried. 
Effect 
VII. . 7 
8 | c/aration ! 
Upon the Preſenting of ſuch Re- ;.p,,,,. a he 
ueſt, the Judge decrees that the De- # i» xiv uſe of < 
Cos ſhall declare within a certain % the Wri- 1 
Time, whether he intends to make uſe „„ 
of the ſaid Writing or no. If he declares t 
that he will not make uſe of it, the faid t 
Writing is thrown out of the Cauſe. If V 
on the contrary he purpoſes to make uſe 8 
of it, he muſt leave it in the Regiſtry, 
and give notice to the adverſe Party with- cl 
in the Space of twenty four Hours after vi 
ſuch his Declaration of his Intention ; the a 
Plaintiff ought then to draw up his Charge 1 
of Forgery, and leave it in the Regiſtry, 
and to procure an Order that in caſe there ; 
be any Minute taken of the Writing, the 8 
ſame be brought into the Rigiſtry, by the cr 
Perſon who has it in his cuſtody. After be 
which the Plaintiff gives in his Reaſons to Ln 
make good the Charge of Forgery. If O 
the Judge does not think them to be ad- 
miſſible, he orders that, without having 
any regard to them, they proceed on to "ths 
the Hearing of the Cauſe. If on the con- | Charge of m 
trary they are admiſſible, he ſuffers them ger, Ay 
to be proved both by Deeds, and by or P. 
* . f | (ge tber 
Witneſits, and by a Compariſon made by | 0'jefimms is 
ſkilful Perſons. that may W. 
. le made a- tir 
The Conſent which the Party gives, that _ * 
the Writing exhibited by him may be left cut "© a 
of the Cauſe, does not hinder the Attorney or * 
Sollicitor Generals, or their Subſtitutes, fron 
proſecuting the Perſon that has forged tb! c 
Writing which is ſaid to be forged. - 
VIII. hit 
If he who has exhibited the forged 8 * 
Writing, is convicted to be the Author (,.... | qui; 
of the Forgery, the Criminal Proſecuti- Pr. pro 
on is judged ſeparately from the Civil . 
Cauſe, and he is condemned to undergo 2 / — _ 
Puniſhment ſuitable to the Nature and a ven 
Circumſtances of the Crime. But if the So 
Perſon who has exhibited the forged Wi. 25 
ting is not the Author of the Forgery, ” infir 
the Incident of the Forgery is connected bo . 
non 


with the Civil Cauſe, in order to give 
Judgment on the Forgery when Sentence g 


is given upon the Merits of the Caule. fi act 
When the Plaintiff in the Charge of For- — 
gery fails in his Proof, he is condemned to . 


pay Aa Fine, to which the Judge may add 
other Puniſhments, according to the Na- 


I ture 


* 
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ture of the Calumny, and the Quality of 


the Perſon to whom the Injury is done. 


Ai to the Proceedings in the Charge of Forgery, /ee 
the gth Title of the Ordinance of 1670. 


IX. 
”— He who has declared in a Cauſe that he 
a Efes 


„ b. will not make uſe of a Writing, cannot 
| ation alter his Mind, becauſe he is deemed in 
hat me his Declaration to have owned the Forgery 
wilt of the Writing, or at leaſt to have looked 


be uſe 0 . | 1 
15 294 upon it as uſeleſs . But the Declarations 


ug. made by a Party, and even Judgments 
that may be given againſt him in relation 
to the Forgery of a Writing, do not any 
ways prejudice a third Perſon who was not 
a Party in the Suit. 


b Si adverſarius tuus apud acta Præſidis Provinciz, 
cum fides inſtrumenti quod proſerebat in dubium re- 
vocaretur, non uſurum ſe conteſtatus eſt: vereri non 
debes ne ea ſcriptura, quam non eſſe veram, etiam 
profeſſione ejus conſtitit, negotium denuò repetatur. 
J. 3. Cod. de fide inſtrumentorum. 


Si uteris inſtrumento, de quo alius accuſatus falſi 
victus eſt, & paratus eſt (ſi ita viſum fuerit) a quo pe- 
cuniam petis, ejuſdem criminis te reum facere, & diſ- 
crimen periculi pœnæ Legis Corneliz ſubire, non o- 
berit ſententia, à qua nec is contra quem data eſt, ap- 
pellavit, nec tu qui tune crimini non eras ſubjectus 


appellare debuitti. J. 2. Cod. ibid. 
X. 


% 7% Although one has uſed ſeveral] Argu- 
| Clirzz f ments to deſtroy the Inferences that are 
| iz” drawn from a Writing, yet one may in any 
= Part of the Cauſe object againſt it that it 


lat other * 
0 fim is forged © In the ſame Manner as he 


| at nay who has undertaken to prove that a Wri- 

; oy ting is forged, and who has npt ſucceeded 

| Writing, in that Charge, may nevertheleſs attack the 
ſaid Writing by other means, and ſhew it 
to be of no force or validity 4. 


© Cum quidem inſtrumentum protulerit, vel ali- 
am chartulam, eique fidem impoſuerit, poſtea autem 
perſona contra quam iſta chartula vel inſtrumentum 
prolatum eſt, quaſi falſum hoc conſtitutum redarguere 
nitatur, ne diutius dubitetur, utrum neceſſitatem ei 
qui protulit, imponi oporteat repetita vice hoc pro- 
ferre, an ſufficiat fides jam approbata, ſancimus, fi 
quid tale eveniat, eum qui petit iterum eam chartam 
proferri, prius ſacramentum præſtare, Quad exilti- 
mans ſe paſſe falſum redarguere quod prolatum ef}, ad 
h1juſmodi veniat petitionem. Eandem autem 
copiam ei præſtamus, donec cauſa apud judicem 
ventilatur. Si enim jam pleniſſimum finem accepit 
& neque per appellationem ſuſpenſa eſt, neque per 
ſolitam retractationem adhuc lis vivere ſperatur, tune 
ſatis datum eſt hujuſmodi querelæ indulgeri: ne in 
infinitum cauſæ tractentur, & ſopita jam negotia per 
hujuſmodi viam aperiantur, & contarium aliquid 
noſtro evenire propoſito. J. 21. Cod. de fide inflrum. 


Eum qui inofficioſi querelam non tenuit, a fal- 
ſi accuſatione non ſubmoveri placuit, Idem obſerva- 
tur, & ſi è contrario, falſi crimine inſtituto victus, 
poſtea de inofficioſo actionem exercere maluerit. J. 
14. Cod. de inofficioſy teſtamento. 


XI. 


One may take out a Writ for the annul- 11. 4 4- 
ling of an Agreement that is founded on C 


a forged Deed; but ſuch Writ is not allow- gs 12 
ed, when previous to the Agreement Ex- Dee. 
ception has been taken to the Deed as 

being forged, or when the Tranſaction 


has been in relation to the Forgery ©. 


© Ipſe ſignificas, cum primum adverſarii inſtru- 1 
menta protulerant, fidem eorum te habuiſſe ſuſpec- 
tam. Facta igitur tranſactione, difficile eſt ut is qui 
provinciam regit, velut falſum, cui ſemel acquieviſti, 
tibi accuſare permittat. J. 7. Cod. ad Leg. Cornel de 


falfis. 
XII. 

It is often neceſſary, when the Parties 12. 077. 
diſagree about the Facts, to have recourſe Prof +» 
to the Proof by Witneſſes. In which caſe D. 
the Judge permits the reſpective Parties to 
examine Witnefles on the Facts that are de- 
duced in an Allegation which is approved 
of by the Court. The Party which is moſt 
diligent obtains an Order of Court for the 
ſummoning of Witneſſes, and of the ad- 
verſe Party, to ſee them ſworn. The 
Depoſition of the Witnefles ought to be 
reduced into writing in Preſence of the 
Judge, after the Witneſſes have been firſt 
ſworn, and have declared their Age, and 
their Quality. The Judge who takes the 
Depoſition ought to examine the Witneſ- 
ſes apart, without the Preſence of any 
Perſon beſides the Regiſter, unleſs the 
Examination be in open Court in a ſum- 
mary Way. 


XIII. 


When the Examination of the Wit— 13. The 
neſſes is finiſhed, the Party on whoſe be- Proceed- 


half they have been examined, procures 7 e 
the NU 


an Act to be made thereof, which is in- nefſer have 


timated to the adverſe Party, or the ſaid 3% a. 
adverſe Party {in caſe they do not give nine. 
him a Copy of the ſaid Act after he has 
demanded it) gets an Act thereof to be 
drawn up himſelf. Afterwards the ſaid 
adverſe Party gives in his Exceptions to 

the Witneſſes, or declares that he has 

none to give. In the next Place he de- 

mands a Copy of the Depofitions of the 
Witneſſes. The Exceptions againſt the 
Witneſſes are to be decided before the 
Merits of the Cauſe. Such of the Parties 

as does not take care to have Witneſſes 
examined within the Time preſcribed by 

Law, are debarred from doing it after- 
wards. 


See touching the Proceedings in the Examination of 
Witneſſes the 22d Title of the Ordinance of 1667. 
And as to the Grounds of Exceptions to Witneſſes, ſee 
the 6th Title of the 34 Book of the Civil Law in its 
Natural Order. F. 3. 
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XIV. 


14. Repore In ſuch Suits where the Matter in 

made by queſtion is about the Proof of a Thing 

#kilfal which cannot be perfectly known, but by 

Porfirl. thoſe who are well verſed in the Practice 
of ſome Art, the Court directs a Report 
to be made by ſkilful Perſons, on the 
Facts mentioned in the Order of Court 
which directs the ſaid Report to be made. 
Each of the Parties ought to name one 
ſkilful Perſon on their Part, and if one of 
them refuſes to name any Perſon, the 
Judge ought to name one himſelf, He 
ought likewiſe, in virtue of his Office, to 
name a third ſkilful Perſon, when the two 
that are firſt named diſagree, 


Mobilium vero rerum juſtis pretiis, æſtimatione 
habit per eos quos utraque pars elegerit arbitros 
jadicaturos, interpoſito juramento, ſimili modo uſum 


fructum habeat. J. 6. Cod. de ſecundis nuptiis. 


Eſtimationem autem holerum, non ſolum ab hor- 
tulanis fieri, ſed & à vocatis ſummariis, & ipſis ho- 
rum peritiam habentibus, divinis nimirum propoſitis 
Evangeliis. Nov. 16. cap. 1. 


There are at preſent in France, ſome 
who have the Title of ſfilful Perſons in 
ſame Arts as an Office, and none elſe but 
thoſe who hold the ſaid Office can be named 
as ſkilful Perſons, either by the Parties, or 
by the Fudge, in ſuch Matters_as depend 
on the ſaid Arts. The A or Certificate 
of their Report is drawn up by Officers 
who are called Afuaries. 


XV. 


15.AView Sometimes it is neceſſary that one of 

taken % the Judges view upon the Spot the Con- 

the Fudge. . . 5 
dition of the Places, in order to make his 
Report thereof to the reſt of the Judges. 
In which caſe a View is ordered to be 
made upon the Place, and in the ſame 
Order of Court the Commiſſary is named 
who is to go to take the View. The 
Commiſſary goes to the Place at the 
Time that has been intimated to the Par- 
ties, that they may be preſent when the 
View is taken. 


See the Ordinance of 1667. tit. 2. 


i XVI. 


16. 7% lt is lawful for the Parties in any Part 
Parties of the Cauſe to have one another exa- 


5 n 5 5 
. mined upon Interrogatories touching Mat- 


pn In- ters and Facts that are pertinent, and 
terregato- have relation to the Matter in diſpute, ei- 


ries touch- : - 
ing Fagts ther before the Judge himſelf, or in caſe 


chat are the Party is abſent, before the Judge who 
pertinent. is ſubſtituted for that Purpoſe s. 


* Ubicunque æquitas Judicem moverit, æquè 
oportere fieri interrogationem, dubium non eſt, J 
21. J. de interrogat, in jure faciendis, 


XVII. 


The Party who. is to be interrogated, 17. 7, 
is cited either perſonally, or at his Dwell- T. 


Ings in 


ing Houſe, by virtue of the Decree of , 
the Judge ", If he appears in obedience te Pen 


to the Summons, he ought, after being * ue, 


ſworn, to anſwer by Word of Mouth, %. 


and not in Writing, in a clear and diſtinct 
Manner, to the Facts propoſed to him 
by the adverſe Party, and likewiſe to ſuch 
Facts as the Judge himſelf ſhall think 
fit to interrogate him upon. If the Party 
does not appear at the Time and Place 
appointed, or if he refuſes to anſwer, the 
Facts are taken as confeſt and acknow- 
ledged for the Benefit of the Party who 
demanded his Adverſary to be examin- 
ed on Interrogatories. Nevertheleſs, the 
Party who has made Default may after- 
wards offer himſelf to undergo the Exa- 
mination upon the Inrerrogatories, he pay- 
ing the Charges of the Act made upon 
his Default, and alſo the Charges of the 
Examination upon the Interrogatories, 
without any hopes of recovering them 
back. 


h Qui tacuit quoque apud Prætorem, in ea cau- 
ſa eſt, ut inſtituti actione in ſolidum conveniatur, 
quaſi negavit ſe hæredem eſſe: nam qui omnino 
non reſpondit, contumax eſt: contumaciæ autem 
pœnam hanc ferre debet, ut in ſolidum convenia- 
tur, quemadodum fi negaſſet : quia Prætorem con- 
temnere videtur. J. 11. $. 4. de interrogat. in jure 


Faciendis. 


Nihil intereſt neget, quis, an taceat interrogatus, 
an obſcure reſpondeat, ut incertum dimittat inter- 
rogantem. 114d. F. 7. 


XVIII. 


He who in his Examination upon In- 18. If | 


terrogatories has averred a Fact, which / 


bw | 
he afterwards diſcovers to be falſe, may * | 


retract what he has ſet forth in his An- 
ſwers: and regard ought to be had to 
his Retraction, when he proves that he 
was really miſtaken, and eſpecially when 
he accounts for the Manner how he came 
to diſcover his Miſtake .. 


i Celſas ſcribit licere reſponſi pœnitere, fi nulla 
captio ex ejus pœnitentia fit actoris. Quod veriſ- 
ſimum mihi videtur. Maximè fi quis poſteà pleniùs 
inſtructus quid faciat, inſtrumentis vel epiſtolis a- 
micorum juris ſui edoctus. J. 1 1. $. u/t. F. de inter. 
rogat. in jure faciendis. | 


XIX. 
Corporations ought to appoint a Syn- 19. J. 


dick, and to give him a ſpecial Proxy, oy | 


impowering him to anſwer to the Mat- "” 


have acted by Order of the Corporation, 
5 1 in ; 


| : & 
rnption of 788 


peat gratis 
ters and Facts that have been intimated , / uw | 


to them. One may likewiſe have thoſe far 
Perſons examined upon Interrogatories who #4" 
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in relation to the Facts which concern 
the Corporation. 


See touching Examinations upon Interrogatories 
the Ordinance of 1667. tit. 10. 

We have explained in the zd Book, Title 6, and 
Section 6, of the Civil Law in its Natural Order, 
what relates to an Oath, which makes ſometimes 4 


new kind of Proof. 


HIT ISIIEIS TIES ITS IIS IHESHSSS 


4 S4 SS 4 + 3 S:.:9-- OG I AX Xx ** 23 *S- I T7 ETD "# iS + «*&- * - 
CH TRIER ISHS ho he 


33 
Of PEREMPTIONS. 


. 


1. What is the Peremption of an Inſtunce. 
2, The Inſtance being loft, is no interrup- 
tion of the Preſcription. 
The Peremption of the Appeal implies 
a Confirmation of the Sentence. 
4. In what Caſes the Peremption 1s ſaved. 
5. What hinders the Courſe of the Pe- 
remption. | 
6. When Peremption does not take place 
in the ſupreme Courts of Fuſtice. 
7. If Peremption takes place in the Inſtance 
of publick Sales. 
8. What Affairs are not ſulject to Per- 


empiion. 
. 
9:28:34 EREMPTION is a kind of 


P Preſcription, by which the Pro- 


en , „es ceedings in a Cauſe, in an In- 


a In- 
flare, 


Ls 


abb ſtance, and in a Law- Suit, hav- 
ing been diſcontinued for the Space of 
three Years, are totally loſt, annulled, 
and conſidered as if they had never been 


had at all “. 


a A Suit begun although it be conteſted, yet if by 
the Lapſe of three Years, it is diſcontinued, the ſame 
will have no effe to perpetuate or propagate the Ac- 
tion. But the Preſcription ſhall bave its courſe, as 
if the ſaid Suit had never been begun or commented, 
and the Party fhall not be at liberty to alledge that the 
ſaid Preſcription hath been interrupted. Ordinance of 


| Rouffillin of 1563. Art. 15. 


IT. 


Je n. When the Inſtance is loſt for want of 


fat (f be- 
In 4% is 
iner. 


proceeding in the Cauſe for the Space of 
three Years, it does not interrupt the 


1 of Preſcription; ſo that if in an Action 
bre. Perſonal, which preſcribes in the Space 
tin. of thirty Years, one had commenced an 


Action in the nine and twentieth Year, 
and diſcontinued the Proceedings for three 
Years, the Action would be barred by 


Preſcription, and the Party would not be 
at liberty to commence a new one. But 
when the Action is not barred by Pre- 
ſcription, although the Inſtance be loft, 
yet the Party may begin a new Pro- 
ceeding. 

See the Ordinance of Rouſſillon guoted on the 
foregoing Article. 


III. 


Appeals are liable to be perempted, z. . 
and in that Caſe the Peremption is in Perempt- 
the Eye of the Law a Confirmation of % , - 
the Sentences ; becauſe the Appeal, which _ 6 
is a legal Proceeding, and which is to Confirms 
be conſidered as the principal Proceeding, 4% f tz 


1s loſt. Sentence. 


See the 2d Article of the Regulation made in the 
Parliament of Paris the 23d of March, 1692, 


IV. 


The Peremption of the Inſtance is ſav- 4. In what 
ed, when the Party who has acquired it, Ca/es th 
or his Proctor, by his Order, renews the F.C. 
Inftance, gives in a Plea, and does any 2 25 
other Act in the Cauſe, or if any De- 
cree or Order of Court is made, when it 
is oppoſed by the adverſe Party. It is 
not reaſonable that a Proctor ſhould, thro? 
his inadvertency deprive his Client of a 


Right which has accrued to him, 
See the 4th Article of the ſame Regulation, 


T. 


The Death of either of the Parties, of ;. har 
the Proctors, or of the Judge who is ap- hinders the 
pointed Reporter of the Cauſe, the Mar- Cor/e of 
riage of a ſingle Woman or Widow, who . 
by her Intermarriage comes under the * 
Power of a Huſband, hinders the Courſe 
of the Peremption, and the Action is pro- 
rogued to thirty Years. 


Vi 


In the Supreme Courts of Juſtice, when 6 1, 
a Cauſe has been ſet down in the Liſt of Perempti- 
Cauſes aſſigned for hearing, or when the n does not 
Cauſe has been concluded and put into % Place 
a ſtate of being finally determined, there eg 5 
is no further room for Peremption to take Soo of 
Place, by any diſcontinuance of the Pro- 7uftice. 
ceedings, becauſe it does not then depend 
on the Party himſelf to have his Cauſe 
heard. It is not the fame Thing with 
reſpe& to the inferior Courts of Juſtice, 
where the Parties may require the Judges 
to give their Sentence, and after ſuch Re- 
queſt made in due form, may interpoſe 
an Appeal, as from the Denial of Juſtice, 


See the zd Article of the Regulation of 1692. 
O VII. 


—— —— —ñͤ 


2 * n noe i 


$4.) y 


e — 


— — 3 


* — PIE 8 s : 8 
DOTY ootyoKkbQtwfjcanm——_—_.,;. ö 


= — 
n ” 
—— Ee . 


2 


ä 


8 8 
— © US — 
33 


50 
VII. 


7. Ib.. Peremption does not take Place in Sei- 
remption zures and publick Sales of Immoveables, 
takes plate hen Commiſſioners have been once nam- 


* 7 ed for that purpoſe, and Leaſes granted 

publick under the Authority of the Court purſuant 

Sales, to the faid Nomination. 

See the 3d Article of the Regulation of 1692. 

VIII. 

8. What The Affairs which concern the Demeſ- 

Hau, nes of the Crown, and the Proceedings 

are not . 1 . . 

abi 1» in Criminal Proſecutions, where the King 

Peremp- and the Publick have theprincipal Intereſt, 


Hon. are not ſubje& to Peremption; becauſe it 
is not reaſonable that the Negligence of 
thoſe who are charged with the Conduct 
of theſe Affairs ſhould be prejudicial to the 


King, or to the Publick. 


The Reader may perhaps wonder that he 
does not find here, the Law properandum 
13. Cod. de judiciis, which the Authors 
who have treated of the Practical Part of 
the Law, and who have compared the Prac- 
tice of the Courts in France with the Civil 
Law, have all of them quoted on the Sub- 
ject of Peremption of Inſtances. But there 
is a great Difference between the Tenor of 
the Law properandum, and that of the 
5th Article of the Ordinance of Rouſſillon. 
For the Civil Law, in order to ſhorten 
Law-Suits, direfts that the Fudge ſhall 
pronounce Sentence whether the Parties be 
abſent or preſent, whether the Proceedings 
have been continued, or diſcontinued ; where- 
as according to the Ordinance of Rouſſillon, 
the Peremption of an Inſtance takes Place 
only in caſe the Proceedings have been diſ- 
continued for three Years together, and that 
the Party has acquired a Right thereby, al- 
though the Fudge give no Sentence touching 
the Merits of the principal Cauſe, | 

There are ſome of the Parliaments in 
France where the Ordinance of Rouflillon 
has not been regiſtred and approved, and 
where Peremption of Inſtances does not take 
Place, and where likewiſe they do not follow 
he Diſpoſition of the Law properandum. 
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"TITLE: VI 


Of Sentences, their Execution, 


and of Coſts. 


1.In what 
manner the t] 
The CONTENTS. br tas 
15. 8 
1. Of the different Kinds of Sentences. b tl 
2. What Sentences are Legal. te 
3. In what manner the Sentences are tl 
drawn up. * 
4. Which of the Parties ought to be con- D 
demned in the Coſts of Suit. th 
5. How the Fruits are to be liquidated in th 
the Execution of Sentences. It 
6. If Interlocutory Decrees are executed pro- 
viſionally. 
7. What definitive Sentences are executed \ Which 
Proviſionally. ile Par. thi 
8. Of the Seizure of Moveables in Execution. tier wht bit 
9. Of the Seizure of Immoveables, tobe . 
10, Perſonal Arreſts. ra Po 
I of Suit. Pre 
; oth 
N i 3 Co 
SF ᷑ give the Name of Sentence ton 90 3 
G W & whatever the Judge decrees, when 7 of 
he gives his Opinion in relation g,,,,.. plu 
to the Matter in diſpute before . 
him. If that. which the Judge decrees * 
regards only the Matters which inſtruct * p. 
the Cauſe, or tends only to introduce in- pen( 
to the Cauſe things without which the 6. C 
Merits of the principal Cauſe cannot well S: 
be decided, the Sentence in ſuch caſes is ceedi, 
called an Interlocutory Decree. If the 
Decree of the Judge orders one of the 
Parties to remain or to be put into Poſſeſſion Re N 
during the Law-Suit, the Sentence is Pro- i. refti 
viſional. When the Judge pronounces a! in k 
a Decree touching the Merits of the Cauſe xe. ſpec 
it is a Definitive Sentence. | 1 the; 
| my 7 
II. Price 
In order to make a Sentence a legal 2%“ Mo 
Sentence, it is neceſſary that it ſhould be _ | Da 
prone by a competent Judge, in the 4 
orm preſcribed by Law, and that it be Ser 


conformable to the Laws and Cuſtoms 
of the Country *. Thus a Sentence is 
null, when it has been pronounced by a 
Court that has not the proper Juriſdiction 
of the Cauſe,. or on a feſtival Day, or 
without obſerving the Delays preſcribed 
by Law. | | 


2 In 


Of the Ways of terminating Lau- Suits. Tit. 7. 51 


a In eadem obſervatione numeramus & dies ſolis, 
uas dominicos rite dixere majores, qui repetito in 
ſeſe calculo revolvuntur in quibus parem neceſſe eſt 
habere reverentiam: ut nec apud iplos arbitros, vel 
a judicibus flagitatos, vel ſponte electos, ulla ſit cog- 
nitio jurgiorum. /. 7. Cod. de feriis. 

Sive pars, ſi ve integra dilatio fuerit data: eò uſ- 
que judicis officium conquieſcat donec petiti temporis 
defluxerint curricula Feriæ autem ſive repentinæ five 
ſolemnes fint, dilationem temporibus non excipian- 
tur, ſed his connumerentur. /. 7. Cod. de dilationibus. 


III. 


; Inwhat The Preſident of the Court ought at 

narner the the breaking up of the Court, or ſome 

gentenc time the fame Day, to ſee what the Re- 

© OY giſter has taken down in Writing, ſign 
the Minutes thereof, and ſet his Hand 
to every Judgment that is given. As to 
the Law-Suits where the Proceedingsare in 
Writing, the Judgments bear Date from the 
Day that the Cauſe is concluded. It is 
the Reporter of the Cauſe who inſerts 
the Date in the Proceſs, before he delivers 
it into the Regiſtry. 


IV. 


\ his Every Party vhat is caſt in a Suit, whe- 
be par: ther it be before Judges, or before Ar- 
tis ugh bitrators, ought to be condemned in 
plas % Coſts “. Nevertheleſs if there be many 
th Cg. Points in a Cauſe, and one of the Parties 
Suit. prevails in ſome of the Points, and fails in 
others, the Judge may decree that the 
Coſts of Suit be compenſated, or he may 
condemn one of the Parties in ſome part 
of the Coſts, and compenſate the Over- 

plus. 
_ » Sive autem alterutra parte abſente, ſive utrique 
præſente lis fuerit deciſa: omnes judices, qui ſub 
imperio noſtro conſtituti ſunt, ſciant victum in ex- 


penſarum causa victori eſſe condemnandum. J. 13. f. 
6. Cod. de judiciis. 


See. in the Ordinance of 1667, Art. 31. the Pro- 
cecding that is. to be objerved in the Taxation of Coſts. 


V. 
| | e de When a Party is condemned to make 
reſtitution of the Fruits, he muſt bring 
ate in kind thoſe of the laſt Year. With re- 
tue ſpect to the Fruits of the foregoing Years, 
: . the Reſtitution that is to be made of them 
is to be regulated according to the Market 
Price of the four Seaſons of each Year, 
taken from the Regiſter that is kept of 
the Price of all Sorts of Grain each Market 
Day. 
See the zoth Title af the Ordinance of 1667. 


IV. 


26 Interlocutory Decrees ought to be exe- 
Vun, euted, notwithſtanding any Appeal from 


F' oe them, when the Grievances which they 
40 to the Party, Appellant, are capable 


nal. 


of being redreſſed when the Definitive 
Sentence is given. But when the Injury 
that the Party would ſuffer by the Exe- 
cution of the Interlocutory Decree, can- 
not be afterwards repaired, the Appeal 
from the Interlocutory Decree ſuſpends 
the Effect of it. If it happens, for In- 
ſtance, that the Judge admits a Fact to 
be proved by Witneſſes, and the adverſe 
Party who inſiſts that ſuch Proof is not 
admiſſible, interpoſes an Appeal from the 
ſaid Decree, one cannot proceed to the 
Examination of the Witneſſes, before the 
Appeal has been determined. 


VII. 


Judges may order their Sentences to 7 17a 
be executed proviſionally, when the De- 47n:7ivs 
mand is founded upon Contracts, Obh- e s 
gations, and Promiſes, that are owned and ,,,,; re. 
acknowledged to be genuine; or when oi 
the Sum does not amount to one thou- 
ſand Livres French, in Cauſes that are of 
a ſummary Diſcuſſion. And ſuch are Ser- 
vants Wages, the Hire of Day Labourers, 
the Fees of Phyſicians, Sc. The Party 
in whoſe favour the Sentence 1s ordered 
to be executed proviſionally, ought to 
give ſufficient Security, by ſuch Perſons 
as are eaſy to be come at, and whoſe 
Ability is duly atteſted, before the Sen- 
tence 1s put in Execution. 


VIII. 
When a Party refuſes to pay the Sum 8. 0/the 


in which he is condemned, an Officer 1s A 4 4 | 
ordered to ſeize his Moveables, and a gc 
Commiſſary is appointed to ſell them in 422. 

a publick Market- place to the higheſt 

and laſt Bidder, in order to pay with 

the Monies arifing by the ſaid Sale, the 
Creditors, ' and the Coſts. 


See touching Seizures and the taking of Myveables in 
Execution, the Ordinance if 1667, Title 33. 


IX. 


The Immoveables belonging to the 

Debtor, are likewiſe taken in 3 >. bg 
and fold by a Decree of the Court, to Inmovea- 
the higheſt Bidder, after. due Publication, “i. 

and obſerving the other Formalities pre- 

ſcribed by the Laws and Cuſtoms. 


X. 


The perſonal Arreſt of the Debtor is 10.Per/or- 
the harſheſt Way of obtaining the Execu- 4 Are, 
tion of a Judgment, and it is not allowed 
to be made uſe of in all Sorts of Civil 
Debts, but only in certain Debts that arc 
privileged, or in which the Debtor has 


been guilty of ſome Offence; or of an 
Act 
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. What 
an Appeal 


„ 


2. When 
it is too 
late to in- 
terpoſe an 
Appeal 
from 4 
Sentence. 
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Act that carries ſomething of a criminal 
Imputation with it. There are likewiſe 
ſome Perſons who are privileged in this 
reſpect, ſuch as Clergymen, who are not 
liable to be arreſted for any Civil Debt 
of what Nature ſoever. 


TT WS VOL 


Of the Ways of obtaining a 
Redreſs againſt Sentences, 
and of the Proceedings on 


Appeals. 


The. CON TEN I 0 


What an Appeal tis. 

When it is too late to interpoſe an Ap- 
peal from a Sentence. 

When the Appeal ſuſpends the Execution 
of the Sentence. 

Of the Deſertion of the Appeal. 

The Party may demand the principal 
Cauſe to be determined by the Judge 
of the Appeal, at the ſame Time 
that he determines the Grievance. 


HI wi 


HS © 


6. What one may do upon an Appeal for 


the better Defence. of their Right. 
7. Penalties againſt the Appellant who is 
caſt. 

8. The Fudge made a Party to the Appeal. 
9. Other Caſes where the Fudge may be 
made a Party to the Appeal. 

10. The Judge who is properly made a 
Party to the Appeal, is liable to 

Cofts and Damages. 


J. 


WN Appeal is a legal Remedy 
A & which the Law gives to Sui- 
tors, whereby they may have a 
Sentence which they conceive 


to be unjuſt reheard by a ſuperior Court, 


II. 


A Party cannot interpoſe an Appeal 
from a Sentence which 4 55 been Nee 
his own Conſent, nor from a Judgment 
which he has willingly executed in whole 
or in part, nor from Judgments which 
have been intimated to him perſonally, 
whereof Notice has been left at his Dwell- 


ing-Houſe, when he has been ſummon- 
ed three Years after ſuch Notice to en- 
ter his Appeal, and when he has ſuffered 
ſix Months to paſs after the faid Sum- 
mons, without entring his Appeal. When 
the Sentence has been intimated to the 
Party, and he has not been afterwards 
ſummoned to enter his Appeal, he may 
enter it within ten Years from the Time 
that the Sentence was intimated to him. 
In the firſt Caſe the Church and Hoſpi- 
tals have for entring their Appeals fix 
Years inſtead of three, and in the ſecond 
Caſe they have twenty Years inſtead of 
ten. Theſe Delays do not begin to run a- 
gainſt Minors, nor againſt thoſe who are 
abſent out of the Kingdom on the King's 
Service, but from the Day that the firſt 
are of Age, and the others return into 
the Kingdom. If the Perſon to whom 
the Sentence has been intimated, dies with- 
in the three Years, his Heir or Execu- 
tor ought to have a new Delay of one 
whole Year, over and above what remains 
to run of the three Years, before he is 
ſummoned to interpoſe his Appeal from 
the Sentence. 


See the Ordinance of 1667. title 27. 
[What 1s faid in this Article touch- 


ing the Time of entring Appeals, is pe- 
culiar to the Laws of France. For 155 


the Civil Law, the Party who complain- 


ed of the Injuſtice of a Sentence, was ob- 
liged to enter his Appeal from it with- 
in the Space of ten Days after the Date 
of the Sentence. Cod. de appellat. l. 6. 
Auth. bodie. And in England the Space 
of fifteen Days after Sentence is limited 
by Act of Parliament for entring Appeals. 
Stat. 24. H. 8. cap. 12.] 


III. 


The Effedt of the Appeal is to fuſpend; 1. 
the pe | 


the Execution of Sentences, except in cer- 125 
tain Caſes, where the publick Intereſt has 4 Fu 


made it neceflary that Sentences ſhould ;;j» /#/ | 


be executed proviſionally *, Sententt 


* Appellatione interpoſita, licet 3 judice repudiata 
ſit, in prejudicium deliberationis nihil fieri debere, 
& in eo ſtatu omnia eſſe, quo tempore pronuncia- 
tionis fuerunt, ſæpiſſimè conſtitutum eſt, J. 3. Cod. 
de appellat. 


IV. 


If the Appellant does not renounce his 4. 0 ' | 


Appeal within eight Days after it has been 2/7", 

intimated, the Party appellate may take 2 

out what they call Letters of Anticipation, 

in order to proceed upon the Appeal; 

or if the 8 appellate has not taken 

out Letters of Anticipation, nor the Ap- 

pellant proſecuted his Appeal, within the 
Time 


6. The 
Party may! 
jemand the ! 
principal 
Cauje to le 
determined 


Judge of 
7 \ 
the Appeal, 0 
at the /ame 
Time that 1, 
25 aeter- 
nine the 
Grigvance. * 


5. What ö 
me may 7 
Yn an 

| diteal for ed 
ite Letter les 
fence of con 
Per 


2465 


% ma 


diſp 
tog. 
TRI 
mor 
cipa 


firſt 


Of the Ways of terminating Law-Suits. Tit. 8. 33 


Time limited for each of them, accord- 
ing to the Uſage of the reſpective Courts, 
the Party appellate takes out Letters of 
Deſertion, by virtue whereof he demands 
of the Judge from whoſe Sentence the 
Appeal 1s interpoſed that the Sentence be 
put in execution; and of the Judge be- 
fore whom the Appeal is lodged that the 
fame may be declared deſerted. The De- 
ſertion of the Appeal is no Obſtacle why 
the Party may not appeal anew upon his 
refunding the Expences of the Deſertion, 
provided he be ſtill within the Time of 
appealing. 

> $i quis libellos appellatorios ingeſſerit, ſciat ſe 
habere licentiam arbitrium commutandi, & ſuos li— 


bellos recuperandi, ne juſtæ pœnitudinis humanitas 
amputetur. J. 28. Cod. de appel lat. 


V. 
. The In hearing the Merits of an Appeal 


Party ray from a Grievance upon an Incident, one 
ee 7 * may demand that the principal Cauſe be 
pp brought before the ſame Judge who is to 
ue nine determine the Appeal; and he has a Right 
„e to determine the principal Cauſe alſo, pro- 
1 75 vided he gives Sentence on the principal 
"47, Cauſe and the Grievance at one and the 
ſine that ſame Time. 
be deter- | 
nin te ¶ According to the Practice of the Courts 
brievarces in England, which are guided by the Rules 
of the Civil and Canon Law, when the 
Judge of the Appeal pronounces for the 
Grievance, he retains the principal Cauſe 
of courſe ; becauſe the inferior Judge who 
has done a Grievance in an Incident of the 
Cauſe, is not to be truſted with the prin- 
cipal Cauſe. But if the Judge of the 
Appeal from a Grievance, pronounces a- 
gainſt the Appeal, and in conſequence of 
his Sentence that the inferior Judge has 
done no Grievance remits the Cauſe back 
to him, yet the Party appellate may ne- 
vertheleſs retain the principal Cauſe before 
the Judge of the Appeal, and the Ap- 
pellant cannot decline it, becauſe he has 
already voluntarily ſubmited himſelf to the 
Juriſdiction of the ſaid Judge, by bring- 
ing his Appeal before him. Clarke's Praxis 
in Curiis Ecclefiaſticis. tit. 253. ] 


VI. 


* What In an Appeal one may plead new 
hes © matter *, have his adverſe Party examin- 
{tzalf;y ed on Interrogatories, produce Witneſ- 
ite letter ſes a, make new Demands which have a 
op connection with the principal matter in 
2,3, diſpute, fo as to have them all decided 
together; and in general he may do every 
Thing that may tend to inform the Judge 
more fully, touching the merits of the prin- 
ipal Cauſe that has been decided in the 


firſt Inſtance. | 


© Si quid autem in agendo negotio minus ſe alle- 
gaſſe litigator crediderit, quod in judicio acto fuerit 
omiſſum: apud eum qui de appellatione cogno{cit 
perſequatur: cum votum gerentibus nobis nid il ali- 
ud in judiciis, quam juſtitiam, locum habere debere, 
neceſſaria res forte tranſmiſſa, non excludenda vide- 
atur. Si quis autem poſt interpoſitam appellationem 
neceſſarias ſibi putaverit eſſe perſonas, per quas apud 
judicem, qui ſuper appellatione cognoſcet, veritatem 
poſſit oſtendere, quam exiſtimavit occultam, hocque 
fieri judex perſpexerit : ſumptus iiſdem ad faciendi 
itineris expeditionem præbere debebit. /. 6. f. 1. & 
2. Cod. de appellat. 


4 Per hanc divinam ſan ctionem decernimus ut li- 
centia quidem pateat in exercendis conſultationibus, 
tam appellatori quam adverſæ parti, novis etiam ad- 
ſertionibus utendi, vel exceptionibus, quæ non ad 
novum capitulum pertinent, ſed ex illis oriuntur, & 
illis conjunctæ ſunt quæ apud anterivrem judicem 
noſcuntur propoſitæ. Sed & ft qua dicta quidem alle- 
gatio monſtrabitur, vel inſtrumentum aliquod prola- 
tum, probationes tamen illo quidem defuerint tem- 
pore, verum apud ſacros cognitores fine procraſtina- 
tione præberi poterunt : id quoque eos admittere, quo 
exercitatis jam negotiis pleniore ſubveniatur veritatis 


lumine. J. 4. Cod. de temp. & reparat. appellat. 


[What is ſaid in this Article of pleading 
new matter in an Appeal, is to be under- 
ſtood of Appeals from Definitive Sentences. 
For that is not allowed in Appeals from a 
Grievance done in an Interlocutory Decree, 
unleſs the Grievance be ſuch as cannot be 
redreſſed in the Appeal from the Definitive 
Sentence. The Rule in Appeals from Grie- 
vances is, that they are lo be heard ex 
jiſdem actis, hat is, that no more is to be 
brought before the Fudge of the Appeal than 
what was before the Fudge below. Clement. 
lib. 2. tit. 12. de appellat. cap. 5.] 


VII. 
The Appellant who loſes his Appeal 7. Penal- 


ought to pay a Fine, and to be condemn- ie againſt 
ed in the Coſts of the firſt Inſtance, as well _ _— 7 


as in thoſe of the Appeal. caſt. 


VIII. 


One may appeal as from a Denial of 8. 7h: 
Juſtice, and make the Judge a Party, Ju 
when the Cauſe being ripe for hearing, he 3 
delays or refuſes abſolutely to decide it, 2 4pea!. 
provided the Party who calls on the Cauſe 
has made two formal Demands of Juſtice 
from the Judge, by leaving Notice of his 
Prayer either in the Regiſtry of the Court, 
or at the Judge's Houſe, or acquainting 


himſelf perſonally with it. 
See the Ordinance of 1667. tit. 25. 


IX. 


There are many other Caſes in which 9. Other 
the Judge may be made a Party to the % lere 
Appeal from his Sentence, with the“ ow 
Permiſſion of the Judge before whom 2 
the Appeal is brought*®. As if he has giv- Party r 
en Sentence either out of Hatred, or Fa- the Appeal. 


P | vour 


— 


REC, TORT ==> A AE aA rb. 


r 


54 Supplement to the Publick LAW, Sc. Book IV. 


your to any of the Parties, if he has been 
bribed, if he has given Sentence contrary 
to the plain known Law, or if he has 
aſſumed the Cognizance of Cauſes which 
no ways belonged to his Juriſdiction. 


© Omnes cognitores & judices a pecuniis & pa- 
trimoniis abſtineant, neque alienum jurgium putent 
ſuam prædam. Etenim privatarum quoque litium 
cognitor, idemque mercator, ſtatutam legibus coge- 
tur ſubire jacturam. J. 3. Cod. ad Leg. Jul. repetund. 

Si quis ſcit venalem fuiſſe de jure ſententiam, fi 
quis pœnam vel pretio remiſſam, vel vitio cupiditatis 
ingeltam, fi quis poſtremò quicunque de caula im- 
probum judicem potuerit approbare, is vel admini- 
ſtrante eo, vel poſt adminiſtrationem depoſitam in 
publicum prodeat, crimen deferat, delatum approber, 
cum probaverit & victoriam reportaturus & gloriam. 
J. 4. ibid. 


X. 


10. The The Judge who is declared to have 
J. ws been * made a Party to the Ap- 
3 peal, ought to be condemned in Coſts 
Party te and Damages to the Party who has made 


the Appeal him a Defendant in the Appeal. 


is liable to 
Cofts and 
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423-6 EI 


Of the Decrees of Supreme 
Courts of Fuſtice, and the 


Means of getting them re- 
voked, or annulled. 


Te CUNEITENTS 


1. Of petitioning the Court it ſelf againſt the 
Decree, or applying to the King in 
Council to have it reverſed. 

In what ſtile the Writ for petitioning runs. 

The Heads of Complaint to be ſuggeſted in 
a Petition for Redreſs againſt Decrees 
pronounced againſt Perſons of full Age. 

4. Reajons to be ſuggeſted in a Petition for 

Minors, and for the King. 

5. Within what time the Petition ought to 

be lodged. 

6. Proceedings upon the Petition. 

7. If two Petitions may be preferred touching 

8 

9 

1 


ts 
* 


SN) 


the ſame Affair. 
« Decrees pronounced by Sovereign Courts. 
. Of a third Sort of Oppoſition. 
. Of the Interpretations of a Decree. 


8 WHERE lies no Appeal from 
the Court T 28 Judgments given by Courts 
it jelf a. 82 which the Sovereign has im- 


gainſt the powered to adminiſter Juſtice in 


Decree, . : . TA 
%% „the laſt Reſort . But one may in certain manded, or not diſputed ; if ys 4; 
een 


applying tg 
the King 


Caſes be relieved by the extraordinary Ways in Cru; 


of obtaining leave from the King to pre-“ bare i 
Pa rth Fever jel 


ſent a Petition to the Court, ſetting 
the particular Errors and Defects of the 
Judgment complained of, or applying to 
the King's Council, in order to have the 
Judgment reverſed as being directly con- 
trary to the known and received Law of 
the Kingdom“. 


a Appellandi facultas (a ſententiis Præſecti Præ. 
torio) interdicta eſt. Credidit enim Princeps, cos 
qui ob ſingularem induſtriam, explorata eorum fd 
& gravitate, ad hujus officii magnitudinem adhiben- 
tur, non aliter judicaturos eſſe pro ſapientid ac luc- 
dignitatis ſuæ, quam ipſe ſoret judicaturus, > 1:7 
F. 2. 7. de Officio Præſecti Pretorio. 

d Litigantibus in ampliſſimo prætorianæ præfec. 
turæ judicio, fi contra jus ſe læſos affirment, non 
provocandi, ſed ſupplicandi licentiam miniftramus 
licet pro curla, vel qualibet publica utilitate, ſeu alii 
causã dicatur prolata ſententia. J. unica. Cod. de ſen- 
tentiis prefeftorum pr ætorio. | 


[In England there lies no Appeal from a 
Court of Delegates, which is impowered 10 
judge finally of all Cauſes that are to be 
decided by the Civil or Canon Law. And 
the only Way of being relieved againſt a 
Sentence of a Court of Delegales, is by pe- 
titioning the King fer a Commiſſion of Re- 
view, appointing other Judges to review the 
Sentence complained of. But as this is nos 
a Matter of Right which the SubjefF can 
claim, and is only pray'd as a meer Grace 
and Favour, the ſame is not readily granted 
unleſs upon extraordinary Occafions, when 
the Circumſtances of the Caſe appear plain- 
ly to be ſuch as deſerve it. Cok. 4. Inſt. 


pag. 3. 41.] 
IT. 


The Writ in Form of a Petition runs 2. *) 
in the Name of the King, who requires * 
the Judges who have pronounced the De- petition] 
cree, that if what has been ſuggeſted in run: 


order to obtain the ſaid Writ be duly 
verified, they put the Parties in the fame 
State and Condition they were in before 
the Decree. 


The Writ againſt Sentence given by the Preſidial 
Courts, mentioned in the firfl Article of the Edict, i, 
not taken out of the Chancery; it being ſufficient 15 
apply ta the ſame Preſidial by a bare Petition. 


III. 


The Heads of Complaint ſuggeſted in * F 
a Petition for Redreſs againſt Decrees pro- Cn 


nounced againſt Perſons of full Age, are 1175 
geſte i. 


Pet iim 
7445 


eleven in number . If there is any per 
ſonal Deceit or Couſenage on the Part 0 


any one of the Parties; if the Manner a 
of proceeding preſcribed by Law has not Peri 
been obſerved ; if Judgment has been 7? 
given touching Things that were not de- 1, 


4- Reaſons 
L be ſug- 
ee in 4 1 
Petition 

firMinors, 
and for the | 
King. 


t 
1 
n 
C 
k 


J. Within 
what time 

the Petigi. 

67 ug ht 

to be lag- f1: 
ed, to 


4 Reaſons 
to be ſug- 
reſted in 4 
Petition 
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been pronounced for than has been de- 
manded ; or if the Judge has omitted 
to give Sentence on any Point contained 
in the Demand ; if there is a Contranety 
of Decrees or Judgments in the laſt Re- 
fort, between the ſame Parties, on the 
fame Heads, and in one and the ſame 
Juriſdiction ; if there are Diſpoſitions that 
are inconſiſtent with one another in the 
ſame Decree; if the Affairs wherein the 
King, the Church, or the Civil Govern- 
ment are concerned have not been com- 
municated to the Advocates or Sollicitors 
General; if the Judgment has been found- 
ed on forged Deeds, or upon Offers 
which have been juſtly difallowed ; or if 
the Party has newly recovered Writings 
of Importance to decide the Matter in 
diſpute, which had been ſecreted by the 
Means of his Adverſary. 


© Prefefti etiam prætorio ex ſui ſententia poſ- 
ſunt in integrum reſtituere, quamvis appellari ab his 
non poſſit. Hæc idcirco tam varie; quia appellatio qui 
dem iniquitatis ſententiæ querelam : in integrum vero 
reſtitutio erroris proprii veniæ petitionem, vel ad- 
verſarii circumventionis allegationem continet. J. 17. 
de minoribus 25. annis. 

Si quando de aliquã causa proceſſerit definitiva ſen- 
tentia, & provocatio fuerit ſubſecuta: appellationis 
examinatores ſecundum leges quæ tempore definitive 
ſententiæ obtinebant, terminum dare negotio : hoc 
eodem videlicet obſervando, & in retractandis am- 
pliſſimæ Pretoriance ſententiis. Nov. 115. it. 16. 
cap. 1. 

Ultra id, quod in judicium deduct um eſt, excede- 
re poteſtas judicis non poteſt. J. 18. F. de communi 
dividunds. | 

Falſam quidem teſtationem qua diverſa pars in 
Judicio adverſus te uſa eſt, ut proponis, ſolito more 
arguere non prohiberis : ſed cauſa judicati in irritum 
non devocatur, niſi probare poteris, eum, qui judi- 
caverit, ſecutum ejus inſtrumenti fidem, quod falſum 
eſſe conſtiterit, adverſus te pronuntiaſſe. J. 3. Cog. 
i ex falſis inflrumentis vel teſtimuniis judicatum ſit, 


42'S 


Minors, Clergymen, and Communities 
may apply for Redreſs againſt Decrees by 
Way of Petition, when they have not 


firMiners, been defended, or when they have not 
ad for the been repreſented by Perſons duly appoin- 


Ang. ted. There is likewiſe room for pre- 
ſenting a Petition, in relation to Judg- 
ments which concern the Rights of the 
Crown and of the Demeſnes, when the 
King's Council have not been called be- 
fore the Concluſion of the Cauſe, to know 
whether they have any more Writings 
to produce, or any new Matter to alledge ; 
of which mention ought to be made in 
the Decree. 

V. 

, Within The Writ for Leave to petition againſt 

mon tine a Decree muſt be taken out, intimated, 

_ ce and ſerved on the adverſe Party within 

; & lag fix Months, to be computed, with regard 

a, 


to Majors, from the Day that they were 


ſerved with a Copy of the Decree, or Judg- 
ment in the laſt Reſort, either Perſonally, 
or by proper Notice left at the Dwelling- 
houſe 3 and with reſpect to Minors, to 
be computed from the Day that they ar- 
nve at the Age of their Majority. There 
is a whole Year's Delay from the Day of 
the Service of the Decree that is granted 
to Churches, Hoſpitals, Communities, and 
to thoſe who are abſent out of the King- 
dom on Account of the Publick. The 
Heirs of him who dies within fix Months 
from the Time of the Service of the De- 
cree, have till a further Delay of fix 
Months more from the Time that the 
Decree has been ſerved on him anew. 
It is the ſame Thing in the Caſe of Incum- 
bents of Church Benefices, who have a new 
Delay of one Year granted them for petiti- 
oning, after they have been ſerved with a Co- 
py of the Decree, when they have ſucceed- 
ed within the Year after the Service of the 
Decree on the former Incumbents, who 
did not reſign in their Favour. When 
the Grounds of Complaint ſuggeſted in 
the Petition are, that the Sentence was 
founded on Deeds that are counterfeit, or 
that Writings, which are of importance 
to decide the Merits of the Cauſe, are 
newly found, which were kept up by the 
adverſe Party; in that caſe the Delay 
runs only from the Day that the Forgery, 
or the Writings that were wanted are diſ- 
covered, provided they have Proof thereof 
in writing. If the Petition is againſt a 
Sentence that has been given by a Preſidial 
Court of the firſt Sort mentioned in the 
Edict, the Intimation and Service thereof 
muſt be within half the Time that is al- 
lowed either to Majors, or Minors, to 


Churches, to Communities, and to thoſe 


who are abſent out of the Kingdom on a 
publick Account, for obtaining Redreſs a- 
gainſt Decrees that are final. 


Tx: 


The Petition muſt be argued in the 6. Proceed 


55 


ſame Court where the Decree complained of A 


was pronounced, unleſs it be in ſuch Courts : 7508 


where there is a particular ſeparate Court 
appointed for the Hearing of Petitions, 
in which the Merits of the Petition muſt 
be argued, ſaving always the Liberty of 
remitting 1t to the whole Court, if the 
Parties are ordered to argue the Merits of 
it in full Aſſembly. In the Argument on 
theſe Petitions, the Counſel are to inſiſt 
only on the Exceptions to the Manner 
and Form of the Proceedings, without 
entring into the Merits of the Cauſe. 
When the Suggeſtions in the Petition are 
declared to be ſufficient, the Parties are 
reſtored to the ſame Condition they were in 
before the Decree, and then Senterice is after- 


wards given upon the Merits of the Caule, 
2 VII. 
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VII. 


7. If two The Party .whoſe Petition has been re- 
Petitions jected, is not to be allowed to preſent 
— 3 ble another Petition, whether it be againſt the 

former Decree, or againſt that which has 


touching 0 l 

the ſame rejected his Petition, nor even againſt the 

Afair. Decree that has been made touching the 
Reſcinding of the former Decree, when 
the Writ relating thereto has been duly 
entred . 

4 Si quis adverſus przfeftorum prætorio ſenten- 
tias duxerit ſupplicandum, victuſque defuerit, nul- 
lam habebit licentiam iterum ſuper eadem causa 
ſupplicandi. J. 5. Cod. de precibus Imperatori offerenis. 

See in relation to Petitions of this nature, the 35th 
Title of the Ordinance of 1667. 

VIII. 
8. Decres When the Decrees pronounced by So- 
pronounced yereign Courts are directly contrary to 
by Sove- 8 48 0 h 
reign tatutes and Ordinances, or to the known 
Courts, Cuſtoms, in that caſe the Application 


muſt be to the King's Council, in order 
to have them reverſed. Thus the Suggeſ- 
tions in Petitions of the firſt Sort are drawn 
from the Quality and Act of the Party, 
but in this laſt Caſe the Suggeſtions muſt 
be taken from the Act of the Judge. 


See in relation to the reverſing of final Decrees, the 
Regulations touching Proceedings before the Council 
Baard. 


IX. 


g: Of @ -* When any one finds himſelf aggrieved 
3 third Sort by a Decree to which he was not a Party, 
i of Oppyſiti- neither by a proper Appearance, nor by 
j 125 Default; he is always at liberty to make 
| uſe of a third Sort of Oppoſition againſt 
| the ſaid Decree, whenever it is made uſe 
4 of againſt him. And the Affair is de- 
i cided in the ſame Manner as if the firſt 
i | Decree, to which no Regard is had, had 
1 it never been made. 


De unoquoque negotio præſentibus omnibus 
quos caula contingit, judicari oportet: aliter enim 
judicatum tantum inter præſentes tenet. J. 47. F. de 
re judicata. | | | 


. 


io. Of tle When there is any Clauſe in a Decree, 
interpreta- about the true Meaning whereof the Par- 
79.5 ties have juſt Cauſe to be divided, they 
| apply to the Judges who pronounced 
the Decree for the Interpretation thereof. 
They ought to be very attentive to hinder 
the Parties, under .the Pretext of aſking 
for an Explanation of the Decree, from 
praying a Review of the whole Decree. 
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Of the Order of Judicial 
Proceedings. 
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Of Accuſations, Complaints aud 071 
Denunciations. Accuſer, 
and the 
Prayer 
The CONTENTS. _ 
Nase]. 
1. Different ways of accuſing a Criminal. 
2. Of Complainints, and of the Form of 
the Complaint. 
3. Of the Accuſer, and the Prayer <ich 
he makes. 
4. When the Accuſer may retract his Accu- 
ſation. 
5. In what manner the Information of a 
| bare Informer is taken. 
6. Who are the proper Parties in Criminal 
Proſecutions. 
7. Penalties to which the Accuſer is liable 
when the Accuſation is malicious. 
8. In what caſe the King's Proctor may be 
liable to Damages. 
| J. 
HERE is a Diſtinction to be 1 D 
. made in Matters criminal, be- wi f 4. o ben 
Bye teen a Complaint, an Accula- accyjg Law 
tion and Denuncation. a Crimi- 5 
nal, /ation. 
IT. 
The Complainant is he who preſents 29/© | 
a Petition to the Judge, in which he? we | 
complains of a Crime that has been com- n 
mitted, and therein ſets forth the prin- 2% Cin. 
cipal Circumſtances of the Fact, and a- 
vers the Truth of them, without de- 
manding any Reparation, without making 
himſelf a Party, and conſequently without 
being obliged to advance any Thing for 
carrying on the Profecution, or being 1 
intitled either to Damages or Coſts, in as hs 
caſe the Party accuſed be found guilty Informati- 
of the Crime laid to hs Charge . All "y a 
the Sheets of the Petition of Complaint ws _ : 
ought to be ſigned by the Party, or by his taken, 


Proctor impowered by a ſpecial Proxy for 
that Purpoſe. And mention is made in 


the Minutes, and on the engroſſed Peti- 
| tion 


2 : 
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tion, of its being ſigned by the Party, or 
of his Refuſal to do it. | My 


* Libellorum inſcriptionis conceptio talis eſt, Con- 
ſal & dies. Apud illum prætorem vel proconſulem 
Lucius Titius profeſſus eſt, ſe Mæviam Lege Julia de 
adulteriis ream deferre : quod dicat eam cum Caio 
Seio, in civitate illa, domo illius, menſe illo, con- 
ſulibus illis, adulterium commiſiſſe. Utique enim 
& locus deſignandus eſt, in quo adulterium commiſ- 
ſum eſt: & perſona cum qua admiſſum dicitur, & 

menſis ; hoc enim Lege Juli publicorum cavetur. 

Et generaliter, præcipitur omnibus qui reum aliquem 
deferunt. Item ſubſcribere debebit is, qui 
dat libellos, ſe profeſſum eſſe, vel alius pro eo, fi 
literas neſciat J. 3. J de accuſat. & inſeriptionibus. 


See the Ordinance of 1670, Title 3. 


III. 


„ Of te The Accuſer is he who makes himſelf 
aauſer, a Party to the Suit, either by his Com- 
- wy plaint, or by a ſubſequent Act, who pro- 
"+ z cures Informations to be taken, who car- 
„ae, ries on the Accuſation in his own Name, 
and at his own Expences, and who con- 
cludes with a Prayer for Satisfaction of his 
Damages. In France, the Accuſer never 
prays that any corporal Puniſhment be in- 
flicted on the Party offending ; becauſe 
ſuch Concluſions, or Prayers, are to be 
made by the King's Proctors, by the Proc- 
tors Fiſcal of ſuch Lords as have Juriſ- 
diction within their Manors, or by Pro- 
moters of the Office in Eccleſiaſtical Courts, 
who are always the Parties principal in 
Criminal Proſecutions. Becauſe thoſe Per- 
ſons who are intruſted with. the Care of 
the Publick are more nearly concerned in 
the Puniſhment of Crimes, than the par- 
ticular Perſons who have been injured. 


IV. 


i. Wh When the Complainant has made him- 
e Accuſer ſelf a Party to the Suit, whether it be 
8 by his Complaint, or by an Act which 
/atioy, he may interpoſe in any Part of the Cauſe, 
provided it be before Judgment given, he 
may retract the ſame within twenty four 
Hours after the Time of his giving no- 
tice that he had made himſelf a Party. But 
ſuch Declaration does not excuſe him from 
paying the Coſts which were incurred be- 

fore his Retractation. | 


See the Ordinance of 1670, Title 3. 
V. 


5- aba: He who is only a bare Informer goes 
"emer le and declares to the King's Proctor, that 
wa ſuch a Perſon, whom he names, has com- 
bare Infur- mitted a Crime, and he relates the par- 
ris ticular Circumſtances of it. That Decla- 
en, ration is entred in the Regiſter Book of 

the King's Proctor, or of the Proctor Fiſ- 

cal of the Lordſhip, and the Informer ſets 


.his Hand to it. If the Informer cannot 


write, the Regiſter of the Office takes it 
down in writing in the Preſence of the In- 
former, and mentions the Reaſon why 
the Information is not ſigned. 


See the Ordinance of 1670, Title 3. 
VI. 


The King's Attorney and Sollicitor Ge- 6. . 
neral, and the Proctors Fiſcal of Lords 4e he 
who have a Juriſdiction, being charged by . * 
virtue of their Office with the publick Re- Crimina! 
venge, ought to carry on the Proſecution Pe- 
againſt Criminals, although there be no ©" 
Accuſer, nor even Informer. In which 
caſe the Proſecution is at the Charge of 
the King, or of the Lord who has a So- 
vereign Juriſdiction for the Tryal of ſuch 


Crimes. 


VII. 


When the Accuſation is judged to be 7: P 
malicious, the Accuſers and the Informers par ther OE 
are condemned to pay the Expences and Accuſer is 
Damages of the Party accuſed, and ſome- /4a#/:, 
times to ſuffer bodily Puniſhments, ac- = Fw | 
cording to the Nature and Circumſtances roof "ag 
of the Calumny *. But the Accuſer is ous. 
excuſed, if he has not out of ill will pre- 
ferred an Accuſation which he knew to 
be ill grounded ; if he had reaſon to be- 
lieve that the Perſon whom he accuſed was 
really guilty, and if he was bound in Ho- 
nour and in Point of Intereſt to proſecute 


the Criminal. 


d Quiſquis crimen intendit, non impunitam fore 
noverit licentiam mentiendi. /. 10. Cad. ac calum- 
niatoribus. 

Sed non utique, qui non probat quod intendit, 
protinus calumniari videtur; nam ejus ret inquifitto 
arbitrio cognoſcentis committitur ; quia reo abſoluto, 
de accuſatoris incipit conſilio querere, qua mente 
ductus ad accuſationem proceſſit, & fi quidem juſtum 
ejus errorem repererit, abſolvit eum: fi vero in evi- 
denti calumnia eum deprehenderit, legitimam pœnam 
ei irrogat. L. wnica F. 3. F. ad Senat. Jurpilianum. 

Qui non probaſſe crimen quod intendit, pronun- 
tiatur: fi culumniæ non damnetur, detrimentum 
exiſtimationis non patitur. Non enim fi reus abſglu- 
tus eſt, ex eo ſolo etiam accuſator qui poteſt juſtam 
habuiſſe veniendi ad crimen rationem, calumniator 
credendus eſt. J. 3. Cod de calumniatoribus. 


The Ordinance of King Philip the Feurth, 
in the Year 1303; is conformable to theſe 
two laſt Laws, and it requires nothing more 
to exempt any one from failing under the 
Penalty of Calumny, than barely that the 
Party accuſed be charged with the Crime by 
the Teſtimony of one Witneſs without Re- 
proach, or that there be ſtrong Preſumptions 
againſt him. 


VIII. 


The King's Proctor, or the Proctor 8. In what 
Fiſcal of the Lord within whoſe Juriſdic- j- 1 


2 tion 
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Proffor tion the Proſecution has been carried on, done, and to draw up a Relation thereof 
2 ought to name the Informer, after the in Writing; which he ought to lodge in 
able to hi fe d H 
Damages, Criminal has been acquitted ; that he who the Regiſtry within four and twenty Hours, 
has been raſhly accuſed may have his re- together with the Cloaths, Moveables, 
courſe for Recovery of Damages . If the and Arms which may be of ſervice to 
King's Proctor, or the Proctor Fiſcal of convict the Criminal. And this is more 
the Lord, have carried on the Proſecuti- eſpecially to be obſerved, when any one 
on without a previous Information, they has been killed or wounded *. 
themſelves ought to be condemned to pay Item illud ſciendum eſt, nifi conſtet aliquem 
Damages to the Party accuſed ; which eſſe occiſum, non haberi de familia quæſt ionem. Li- 
ought not to take Place, except in the quere igitur debet, ſcelere interemptum, ut Senatul- 
Co where the Accuſation appears to be conſulto locus fit. J. 1. f. 24. F de Senatiſton. Sila- 


a manifeſt Calumny. _— 


r 6 = = ac -a- 
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II. 


Thoſe who are wounded may get their 2. 7) 
Wounds to be inſpected by ſworn Surgeons, , 
who draw up a Relation thereof in Writ- Peri mY 
2. &. > 2 2+ 2:.++.+ ing, in which they ought to ſet down e 


ä — 3 diſtinctly the Condition of the Wound, 
5 ee ee 28 08 of the e with which it was given, 
K S e of the Place where the Wound is, and of 

the Condition of the ſick Perſon; that in 

caſe any Thing is to be decreed for Ali— 

4-3 4.4. B36 mony, * 5 the Allowance 

| may be proportioned to the Condition in 

Of Informations, and Decrees. which the wounded Perſon appears to be, 
and to the Damage which his Family ſuſ- 

tains by his Wound >». The Perſons who 
proſecute others for Murder, may likewiſe 


] d { - F CLE 
. A Relation of the whole Fact to be drawn 8 1 bags 1 wk "Sek * wr 


up in Writing, after the Complaint the Deceaſed died of his Wounds, 


© Advocatum fiſci, * intentionem delatoris exe- 
quitur, in omnibus officii neceſſitas ſatis excuſat. J. 
5. F. 13. de his que ut indignis auferuntur. 


Te CONTEN IS. 


_— 


is lodged. 
2. The Inſpection of wounded Perſons by b. Ratio habeatur. impenſarum in curatio- 
Surgeons. nem factarum, & operarum amiſſarum, quaſque amil- 


: ſurus quis eſſet inutilis factus. J. 3. . i quadrupes 
ben the Crime is eſtabliſbed, the next oexteriem fecifh dicatar.. 


Step is, to take the Informatjon. Si vulneratus fuerit ſervus non mortiferè, negligen- 
4. How Witneſſes are compelled to give their tia autem perierit, de vulnerato attio erit, non de 
Te eftimony. occiſo. J. 30. F. 4. ad Legem Aguiliam. 


Si ex plagis ſervus mortuus eſſet, neque id medici 
5. Of the Circumſtances which the Witneſs jnſeiti aut domini negligentia accidifſet, rectè de 


2 


ought to explain before he depoſes. injuria, occiſo eo agitur. J. 52. ibid. 
6. What he is to obſerve in giving his De- See the Ordinance of 1670, Title 5. 
Pio ſition. 
7. Publications of Monitions, to oblige Per- III. 


ſons to diſcover what they know. 1 
8. N Eads of D When the Fact of the Crime is well 4 
i ey: eſtabliſhed, the next Step 1s, to take the 1 8 


9. Rules that are obſerved in grantin are con 
Decrees. S 8 Information, that 1s, to examine the Wit- pelled in 


10. hen to Arreſt or Impriſom a Perſon neſles in order to find out the true Author give 15 
in a previous Information. of the Crime. The Witneſſes are procur- Tainan 


. The gradual Converfion of Decrees from ed by the Accuſer, or by the publick Of- 


one to another. ficer who carries on the Proſecution ©, For 
12. Of the Excuſes made by the Criminal. it is the Part of the Accuſers to bring 
4 bande Sedo wma Proof of what they alledge ; and the Par- 
J. ty accuſed is acquitted, if there is no 
Proof againſt him. 


1. HE firſt Thing that the Judge © Qui accuſare volunt, probationes habere de- 
lation of T ought to do upon the Com- bent. Actore enim non probante, qui conve- 
the whole | plaint made, either by a private nitur, & ſi nihil ipſe præſtat, obtinebit. /. 4. Cod. 
Fat to be F Party, or by the publick Ot. de edendo. 


arazn ub ficers, is to ex 
3 . examine whether any Crime IV. 


. after the has been really committed or not, to in- 0 
Cenplaint form himſelf of all the Circumſtances of It being for the Intereſt of the Publick Sag 
es oaged. the Time and Place where the Fact was that Crimes do not go unpuniſked, Wit- ans 


1 neſſes which ll. 


6 What 
neſs, which the Regiſter is to ſet down 
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neſſes may be compelled to give their Teſti- 
mony, either by condemning them to pay 
a Fine in caſe of Refuſal, or by Impriſon- 
ment, if they are Lay-Perſons ; and by a 
Fine, if they are Clergymen; and by ſeiz- 
ing the Temporal Revenues of the Mo- 
naſtery, if the Witneſſes are Monks. We 
muſt except from this Rule the Relations 
of the Party accuſed, who cannot be 
compelled to give their Teſtimony, no 
more than the Advocate or Proctor whom 
they have conſulted in relation to the Ac- 
cuſation. For their Office obliges them 
to Secrecy as much as Confeſſors. Wit- 
neſſes of both Sexes are examined, al- 
though they be under the Age of Puber- 
ty. It is the Judge's Buſineſs to examine 
in the Courſe of the Proceeding what Re- 
gard ought to be had to their Teſtimony. 


See the zd Section of the 6th Title of the 
3d Book of the Civil Law in its Natural 
Order, where the Proofs of this Article are 
to be met with. The Reader may likewiſe 
conſult the Ordinance of 1670, Title 6. I. 
1s this Ordinance which diretts, contrary to 
the Roman Law, that Witneſſes ſhall be 
examined although they be under ine* Age 
of Puberty. | 


V. 


The Witneſs when he appears before 
the Judge, ought in tne firſt Place to pro- 
duce the Summons with which he was 


le ſerved to oblige him to come and give 


his Teſtimony; in the next Place he is to 


ain be- be ſworn; and then he declares every 
be de- Thing that may ſerve to ſhew what Re- 


gard ought to be had to his Depoſition, 
his Name, his Surname, his Age, his Qua- 
lity, the Place of his Abode, if he is a 
Servant or Domeſtick to any of the Par- 
ties, if he is related to them by Blood or 


Aſſinity, and in what Degree. 


See the Seftion of the Civil Law in its Natural 
Order quoted on the foregoing Article; as alſo the 6th 
Title of the Ordinance , 1670. | 


VI. 
After this Declaration made by the Wit- 


1 Te iN a P ” - 4 
is „ h bis Depoſition on pain of Nullity of 
p 5 : 3 - . * 
Dtn, bis Examination, he is to acquaint the 


Judge in a clear, diſtinct, and impartial 
Manner, with every Thing that he knows, 
which makes either for or againſt the 
Party accuſed « His Depoſition is taken 
down in Writing by the Regiſter in pre- 
lence of the Judge, after which it is read 
over to him, and he declares whether it 
be agreeable to his Mind, and whether he 
perfiſts in it; then he ſigns it, or a Reaſon 
is ſet down why he does not ſign it. Both 


to the Quality of the Crimes, the Proofs, 


the Judge and Regiſter do alſo ſign the 
Depoſition, and the Judge ſigns each 
Page of it. It is the Judge that taxes the 
Charges and Allowance that is given to 


Witneſſes. 


In criminalibus. — in quibus de magnis eſt 
periculum, omnibus modis apud judices præſentari 
teſtes: & quæ ſunt eis cognita edecere: ubi. 
erit opus omnibus obſervationibus, Ne. go. cp. 5. 


See the laſt quoted Section of the Civil Law in it: 
Natural Order, and the Ordinance of 1670, 


. 


One may obtain permiſſion ſrom the 7. P 
Judge to have Monitions publiſhed, in or- © ed i 
der to oblige Witneſſes by Ecclefiaſtical ,, en 
Cenſures to diſcover Facts within their pr/;z: 2 


Knowledge. One ought not to name, nor 4i/cover 


deſcribe the Perſons in the Monitions, , 0 


unleſs it be impoſſible to avoid it, as in _ 


the Caſe of a Monition publiſhed in rela- 
tion to a Fact of Adultery. 


See the Ordinance of 1670, Title 17. 


VIII. 


When the Party accuſed is charged by 8. D 
Information, or other Proof, a Decree ” 1 rang 
iſſues out againſt him. There are three — 
kinds of Decrees; the Firſt is to call him 
to anſwer to the Charge; the Second is 
to oblige him to appear in Perſon; and 
the Third is a Decree to take him into 
Cuſtody. The only Difference between 
the two firſt Decrees is, that the Decree 
to anſwer does not imply, as the Decree 
for a Perſonal Appearance does, a Prohibi- 
tion to a Judge, or other publick Officer, 
to act in his publick Capacity until he 
obeys the Order of Court; and that the 
firft Decree ſuppoſes a leſs Degree of 
Proof, or'a leſs Offence than the Second. 


IX. 


The Judge having ſeen the Concluſions 9. Rue: 
of the King's Counſel upon the Informa- that are 
tions, pronounces one of theſe three De- 9944 
crees againſt the Party accuſed ; according ©" 

N 
the Preſumptions, and the Perſonal Arreſt 
is more readily granted againſt a Vaga- 
bond, or one that is not known, than 
againſt a Perſon that has a fixed Abode; 
againſt one of a mean Condition, than 
againſt a Magiſtrate, or a Gentleman *. 


© De cuſtodia reorum Proconſul æſtimare ſolet, u- 
trum in carcerem recipienda fit perſona, an militi tra- 
denda, vel fidejuſſoribus committenda, vel etiam ſi- 
bi. Hoc autem vel pro criminis quod objicitur qua- 
litate, vel propter honorem, aut propter ampliſſimas 
facultates, vel pro innocentia perſonz, vel pro digni- 
tate ejus, qui accuſatur, facere ſolet. J. 1. J. de caſto- 
dia & exhibitione recrum. | 


Sce the Ordinance of 1670, Title 10. 


X. 


099% 


„ - 


A N 


— 
* gu S Mg 2 
* aye” 3 


— — 


TS « ket" 
3 * 


2 
— < 


Et. > wat 
EE 


—— 


60 Supplement to the Publick LAW, &c. Book IV. 


X. 


10. When One may decree a Perſonal Arreſt with- 
„Ai out a previous Information, when the 
Is —_—— Crime is notorious, that is to ſay, when 
/nina it has been committed in the Preſence of 
preview a great many People, when the Charge 
Informa- is for fighting a Duel, when the Perſons 
9 15 accuſed are Vagabonds, and have no fixed 
Place of Abode, or for Crimes committed 

by Servants in the Houſe of their Maſter. 

One may likewiſe impriſon, without any 

revious Information, him who has been 
conducted to Priſon with the publick Voice 

and Acclamation of the People, or Who 

has been taken in the Fact, ſuch as a 

Thief who has been ſurprized whilſt he 

was committing the Theft, or on whom 

the Thing ſtolen has been found, the 
Murderer who has been ſeen with his 

Sword naked and bloody in the Place 

where the Murder was committed, the 
Adulterer who has been taken in the 


AQ". 


Fur eſt manifeſtus, quem Græci 6 dump gw 
appellant, hoc eſt, eum qui deprehenditur cum fur- 
to. Et parvi refert, à quo deprehendatur, utrum ab 
eo cujus res fuit, vel ab alio. Sed utrum ita demum 
fur ſit manifeſtus, fi in faciendo deprehendatur, an 
vero & ſi alicubi fuerit deprehenſus? Et magis eſt, 
ut & Julianus ſcripfit, & fi non ibi deprehendatur 
ubi furtum fecit, attamen eſſe furem manifeſtum, ſi 
cum re furtivã fuerit apprehenſus priuſquam eo loci 
rem pertulerit, quo deſtinaverat. J. 3. F. de furtis. 


See the Ordinance of 1670, Title 10. 
XI. 


11. The If he who has been ordered to anſwer 


gradual to the Charge, does not appear within the 
Cavern 'Time that is fixed by the Order of Court, 


eee according to the Diſtance of the Place 


from one (0 


another, where he lives, the ſaid Decree is convert- 


ed into an Order for his perſonal Appear- 
ance ; and if that Order is not complied 
with within the Time prefixed, then an 


Order iſſues for the Arreſting of his 


. Perſon. | 
See the Ordinance of 1670, Title 10. 
XII. 
2 Of the If the Criminal who is under an Order 
Excuſes of Court to anſwer to the Charge, or 


Ro by the who is cited to appear in Perſon, or a- 
riminal. , 

gainſt whom a Perſonal Arreſt has been 

awarded, is not able to appear by reaſon 

of Sickneſs, or of a Wound,or Hurt, which 

does not allow him to go out of his Houſe, 

without expoſing himſelf to viſible Dan- 

Pers he gets his Excuſe to be made by a 

roctor impowered by a ſpecial Proxy for 

that purpoſe, ſigned before a Notary Pub- 

lick s. He annexes to the Proxy the 


Report of an approved Phyſician, who 
| | j | | 


has made Oath of the Truth of his Re- 
port before the Judge of the Place. A 
Copy of the Excuſe is delivered to the 
King's Proctor, and to the adverſe Party, 
and if the Reaſon alledged appear to be 
ſufficient, Informations are had thereupon 
reciprocally ; and in caſe the Facts are juſ- 
tified, a Superſedeas is granted, during 
which Delay the Crimina! remains under 
Confinement in his own Houſe, as in a 
Jail, and the Landlord of the Houſe, or 
ſome other Perſon, becomes bound for 


his Appearance. 


Si quis judicio ſe ſiſti promiſerit, & valetudine 
vel tempeſtate, vel vi fluminis prohibitus ſe ſiſtere 
non poſſit: exceptione adjuvatur, nec immerito, cum 
enim in tali promiſſione præſentiã opus fit : quemad- 
mod um potuit ſe ſiſtere, qui adversã valetudine im- 
peditus eſt. J. 2. f. 3. F. fi quis cautionibus in judicio 
fiftendi causd factis non obtemperatierit. 

Pœnam contumacis non patitur, quem adverſa va- 
letudo, vel majoris cauſæ occupatio defendit. /. 53. 
d. 2. F dere judicatd. l | 
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Of Criminals that are in 
Conteimpt. 


The CONTENTS. 


1. Enquiry after the Perſon that is in 
Contempt. 

2. The Seizure of the Moveables, and In- 
ventorying of the Immoveables, be- 
long ing to the Criminal. 

3. Citation of the Criminal by publick 
Outcry. | 

4. Sentence againſ} Criminals who do not 
appear, and the Manner of putting 
them in execution. 

5. What is the Effet of Fudements pro- 
nounced againſt Perſons in their Ab- 
fence, when they do afterwards 4. 
Pear. 

6. What Proceeding is had when the Per- 
ſon that is in Contempt ſurrenders 


himPelf. 
I. 


| HEN the Decree for taking into, gust 


SW 

not be put in execution, diligent 54 “ 

SI Search 5 made after him, . 8 

his Goods are ſeized and inventoried *. Ihe 

Enquiry after him ought to be made at 

the Place of his ſettled Abode, or 25 = 
ace 


cuſtody the Party accuſed can- ;y i” ,| 


N * 
. Te 


| \Y; 12 ure of 


the Bower 
alles, and 
Irrentor y- 
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[ ming to 
tne Urts 
ral. 


5. Cita- 
tion of the 
Criminal 
by publich 
Outer. 
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Place of his Reſidence, if he had any ſuch 
within the Juriſdiction where the Crime 
was committed, provided the Enquiry 
be made within three Months after the 
Commiſſion of the Crime, for which the 
Proſecution is carried on. When the Par- 
ty accuſed has neither Domicil nor Re- 
ſidence within the Bounds of the Juriſdic- 
tion, the Decree 1s hung up at the Door 
of the Hall where the Court is kept. 
And Mention 1s made of the Hanging up 
the Decree in this Manner in the Citation 
againſt the Crinunal ; which ſerves inſtead 
of a Copy of the Act relating to the 
Enquiry and Search that is made after him, 
and which is left at his Manſion-houſe, 
or the Place of his Reſidence. 


2 Abſens requirendus annotatus eſt, ut copiam ſui 
præſtet. Præſides autem provinciaraum circa requi- 
rendos annotatos hoc debent facere, ut eos quos ad- 
notaverint edictis adeſſe jubeant : ut poſſit innoteſcere 
eis qui adnotati ſunt. Sed & literas ad Magiſtratus 
ubi conſiſtunt, mittere ut per eos poſſit innoteſcere, 
requirendos eſſe annotatos. J. 1. F. de reguirendis re- 


it, vel abſentibus damnandis. 
Cum abſenti reo gravia crimina intentantur, ſen- 


tentia feſtinari non ſolet, ſed adnotari, ut requiratur : 
non utique ad pœnam, ſed ut poteſtas ei fit purgandi 
ſe, ſi potuerit. J. 1. Cod. de reguirendis reis. 


II. 


. The Aſter Enquiry has been made after the 
&/zzre / Perſon of the Criminal, they ſeize his 
„ee, Moveables, and the Fruits of his Real 
ables, and ©. 7 - x 
Irrnory- Eſtate, and Commiſſioners are appointed 
ir the to take care of them, according to the 
lune. Method obſerved in Seizures of Goods 
=o gt in Civil Cauſes. If among the Things 
Co that are ſeized there be any which cannot 
rial, be kept, without Danger, or without too 
great an Expence, the Officer of the 
Court ought to cauſe them to be fold in 
the next Market Town, on the uſual 
Market Day, and to depoſit the Montes 


ariſing from the Sale in the Hands of 
a Perſon that is reſponſible. 


See the Ordinance of 1670, Title 17. 
III. 


C., Enquiry having been made after the 
mn sf 1b: Perſon of the Criminal, and his Move- 
ee ables being ſeized, he is cited to appear 
Outcry, within fifteen Days; after the Expiration 
allowed him over and above for every 
ten Leagues Diſtance between the Place of 
his Abode, and the Court where he 1s cited 
to appear, he is again once more cited 
by publick Outcry to appear within a 
Week. The firſt of theſe two Citations 
is ſerved at his Manſion-houſe, or the 
Place of his Reſidence, where he was ſought 
for. The publick Outcry is made with 
the Sound of Trumpet before the Cri- 
minal's Manſion-houſe, or Place of Re- 


Hall where the Court is held. The Act 


of which Time, and of a Day which is 


ſidence, if he has any, in the publick 
Market Place, and at the Door of the 
Hall where the Court is held, where a 
Copy of the Act narrating the ſaid Pro- 
ceeding ought to be affixed, 


See the ſame Ordinance, and the ſame Title. 


IV. 


When the Contempt has been ſuffici- 4. Sentence 
ently proved, the Judge orders the Wit- wo f 
neſſes to be repeated to their Depoſitions, % ,, 
that is, to declare whether they perſiſt in appear, 
what they have depoſed; and decrees 4 the | 
that ſuch Repetition of the Witneſſes ſhall M 
have the ſame Effect, as if they had been « ova 
confronted with the Party accuſed vd. Af. execution: 
ter the Witneſſes have been repeated, the 
Judge declares the Contumacy to be well 
proved, and by the Judgment the Cri- 
minal is condemned, if there is ſufficient 
Proof againſt him arifing from the In- 
formations that have been taken againſt 
him. For his Contumacy alone, without 
a Proof of the Crime, is not ſufficient 
Ground for his Condemnation. When 
the Sentence imports Death; it is Execut- 
ed by hanging up his Effigie in the 
Market Place. And the Sentences which 
condemn the Criminals to other Corporal 
Puniſhments, to publick Penance, or to 
perpetual Baniſhment, are executed againſt 
thoſe that are abſent by writing them on 
a Board, which is like wiſe hung up in ſome - 
publick Place. The Sentences which in- 
flict other Sorts of Puniſhments, are no- 
tified at the Dwelling-houſe of the ab- 
ſent Criminal, or the Place of his Reſi- 
dence, or poſted up at the Door of the 


reciting the Execution of the Criminal in 
Effigie is inſerted at the bottom of the 
Judgment. The Effect of this execution 
is, to prorogue the Time of Preſcription, 
ſo that the Criminal who would have pre- 
ſcribed againſt the Puniſhment due for 
the Crime by the Space of twenty Years, 
does not acquire the ſaid Preſcription till 
after the Expiration of thirty Years from 
the Day of the Execution. 


b Non ſeniper compelleris ut adverſus abſentem | 1 


pronunties, propter ſubſcriptionem patris mei, qui 
ſignificavit etiam contra abſentes ſententiam dari 
ſolere. Id enim eo pertinet, ue etiam abſentem 
damnare poſſis, non ut omnimo de neceſſe habeas. 
J. 1. Cod. quomodo & quando judex ſententiam proferre 


debeat. 


See the Ordinance of 1670, Title 17. 
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So ſoon as the Perſons who are con- 5. 3734; :, 
demned for their Contempt in not appear- te Zfe# 


ing are taken Priſoners, or ſurrender them- J 
ments pro- 
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are annulled with reſpect to the Puniſh- 
ment, that is, they ſerve to no other pur- 
ſe but as Citations, and a new Proceeding 
is commenced againſt the Criminals . But 
with regard to Fines, to the Contumacy 
Fees, to Money Concerns, and to Confiſ- 
cations, it is neceſſary to diſtinguiſh three 
different Times a. If the Criminal ſurren- 
ders himſelf, or is taken within a Year 
after the Execution of the Judgment pro- 
nounced againſt him for his Contempt, 


he recovers his Moveables and Immove- 


ables that were diſtrained, as alſo the 
Monies ariſing from the Sale of his Move- 
ables that have been diſpoſed of, deducting 
the Charges, and he paying the Fine to 
which he was condemned. If the Con- 
tempt 1s pages after the Year from the 
Execution of the Judgment, but within 
five Years after the ſaid Execution, the 
Criminal does not recover his Moveables 
and Immoveables that have been ſeized, 
and the Party who proſecutes ought to be 
paid his Charges of the Proſecution, but 
the Nonpayment thereof will not ſtop 
the further Proceedings in the Proſecution, 
and the giving of Judgment. 
Criminal ſurrenders himſelf after the five 
Years, the Pecuniary Mul&s, the Fines 
and Confiſcations, are put in Execution, 
as if they had been pronounced by Decrees, 
made in preſence of the Parties. We 
muſt except the Caſe, where the King 
grants to the Criminal Letters for purg- 
ing his Contempt. For if the Judgment 
that has been given in this Caſe does not 
carry with it a Confiſcation of the Crimi- 
nas Eſtate, they reſtore to him all his 
Moveables and Immoveables, but make no 
Reſtitution of the Fines, of the Sums of 
Money decreed to be paid to the Proſe- 
cutor, or of the Fruits and Profits that 
have been made of his Lands and Tene- 
ments while under Seizure. 


© Quod juſſit vetuitve Prætor, contrario imperio 
tollere & repetere licet, de ſententia contra. J. 14. F. 
de re judicatd. 


4 Mandatis cavetur, intra annum requirendorum 
bona obſignari, ut ſi redierint, & ſe purgaverint, in- 
tegram rem ſuam habeant. Si neque reſponderint, 
neque qui ſe defendant, habebunt : tunc poſt annum 
bona in fiſcum coguntur, J. u/t F. de requirendis vel 
abſentibus damnandis. | 


By the Civil Law the Criminal had not his Good, 
delivered back to him, if be did not ſurrender himſelf 
within a Year after he tas pronounced to be in Contempt, 
even alibaugb he had been acquitted from the Crime 


Haid to his Charge. 


In ſumma ſciendum eſt, nulla temporis præſerip- 
tione, cauſz defenſione ſummoveri eum, qui requi- 
rendus annotatus eſt. J. 4. J. de requirendis vel al- 
Jentibus damnandis. 


Sze the Ordinance of 1670, Title 17. 


If the. 


As to the Queſtion, whether he that is 
condemned by Default, and dies within the 
five Nears from the Time that the Fudg- 
ment was put in execution, is reckoned 19 
be civilly dead from the Day of the Exe- 
cution. See the Remark on the 36th Article 
of the zd Section of the 1ſt Title of the 24 
Part of the Civil Law in its Natura! 
Order. | 


VI. 


When the Criminal that has been con- 6. J 
demned by Default is brought into Priſon P 


the Judge examines him upon Interroga- 


tories, and then they proceed to confront P:-;,;., 
However, if 
the Witneſs who has been repeated is dea 
either a Natural or Civil Death, or if he, 


him with the Witneſſes. 


has been abſent a long Time, there is no 
other Confrontation of the faid Witneſs 
with the Criminal but by his Depoſition ; 
and in that Caſe no Regard is had to any 
Objections made againſt the Witneſs but 
what are juſtified by Writing. 
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TE EE IV: 
Of the arreſting, impriſon- 


ing, and interrogati no of 


Criminals. 


The CONTENTS. 


1. What is to be done after the Criminal 
is carried to Priſon. | 
. How the Priſoner is to be treated in 
Priſon. 
omen and Men ought to be kept apart. 
How the Priſoner is provided with Ne- 
ceſſaries. | 

Of the Examination of the Criminal. 

The Manner of examining the Criminal, 

7. What Method is obſerved with reſpect 
to thoſe who do not underſtand the 
Language, or thoſe who ane deaf 
and dumb. 

8. Of one that ſtands mute. 

9. Although the Criminal confeſſes the Fass 
upon his Examination, yet the Proje- 
cution is carried on againſt him as if 


he had denied tt, 


do 


r 


10. Criminal 


1. What i. 


70 be done 
after tbe 
Criminal 


ir carried 


6 Priſon. 


10. Criminal Cauſes decided without re- 
peating the Witneſſes, and without 
Confrontation, 


& 
"$232 SSOON as a Criminal is taken 


PP 
A up by virtue of an Order or 


* 3 -£ 1 11 
Zee! Sr Decree for arreſting him, or by 
N 7 


ir carried a Hue and Cry, or being taken in 

„ Prüfen. the Fact, he is carried to Priſon. And 
ſo ſoon as he is brought into Priſon, he is 
to be regiſtred, that is, the Jailer, or he 
who keeps the Regiſter of the Jail, ought 
to write down in his Book, all the Leaves 
whereof are ſigned and marked by the 
Judge, the Name, the Surname, the Qua- 
lity of the Priſoner, and of the Party 
at whoſe Inſtance he is arreſted, the Judg- 
ment by virtue whereof he was arreſted, 
and the Domicil which he has made 
choice of in the Place where the Priſon is ſi- 
tuated. If the Priſoner had Papers, Cloaths, 
and Moveables in his Poſſeſſion at the 
Time when he was taken up, the Officer, 
or Bailiff who carried him to Priſon, draws 
up an Inventory or Account of them, 
which he ſigns himſelf, and gets two 
Witneſſes to atteſt it. They depoſit in 
the Regiſtry ſuch Part thereof as will 
ſerve to defray the Charges of the Pro- 
ceeding, and the Surplus is delivered to 
the Priſoner who ſigns the Inventory ; if 
he refuſes to ſign it, particular, Mention is 
made of ſuch his Refuſal. 


See the Ordinance F 1670, Title 13. 


II. 


AN 
2 
70 be done JL 
after the FF 


eg 


. 


2 
7. 
X 
7. 


2 Ha Priſons were not eſtabliſhed as a Puniſh- 
„ ment of the Guilty, but only as a Means 
e to ſecure their Perſons until they are 
* Prin. brought to a Tryal . For which Reaſon 
it is that they ought to be ſecure, and yet 
built-in ſuch a Manner as not to endanger the 
Health of the Priſoners *. However for 
the greater Security of the Priſoners it is 
ieceflary to take greater or leſſer Precau- 
tions, according to the Condition of the 
Perſons, and the Nature of the Crimes 
for which they ſtand committed. The 
Jailer cannot ſhut the - Priſoners up in 
Dungeons, nor put them in Irons, nor re- 
leaſe them from thence, when they are in 
that condition, without an expreſs Order 


ſigned by the Judge. He is obliged to 


viſit, at leaſt once a Day, the Criminals who 
are ſhut up in Dungeons, and if he finds 
any of them to be ſick, to give advice 
thereof to the King's Proctors, or thoſe 
ot the Lords within whoſe Priſons they 
are confined, that they may cauſe them 
to be viſited by Phyſicians and Surgeons, 
and to be removed into more airy Rooms, 
4 


of the Ways of ter minating Law-Snts. Tit. 4. 63 


if it be found neceſſary for reſtoring them 
to their former Health. 


a Carcer enim ad continendos homines, non ad 
puniendos haberi debet. J. 8.4.9. F. de penis. 

In quacunque cauſa reo exhibito, five accuſator 
exiſtat, ſive eum publicæ ſollicitudinis cura produxe- 
rit, ſtatim debet quzſtio fieri, ut noxius puniatur, 
innocens abſolvatur. — Interei vero reum exhi- 
bitum non per ferreas manicas, & inhzrentes oſſibus 
mitti oportet, ſed prolixiores catenas, fi criminis 
qualitas etiam catenarum acerbitatem poſtulaverit, ut 
& cruciatio deſit, & permaneat ſub fid3 cuſtodia. J. 1. 
Cod. de cuſtodia reorum. 


III. 


Women and Men who are Priſoners 3. Venen 

. and Men 
ought to be confined in ſeparate Apart- b to be 
ments, in order to prevent all occafions kept apart. 


of Scandal or Debauchery *. 


© Quoniam unum carceris conclave permixtos ſe- 
cum criminoſos includit ; hac lege ſancimus, ut eti- 
amſi pœnæ qualitas permixtione jungenda eſt, ſexu 
tamen diſpares diverſa clauſtrorum habere tutamina 
jubeantur. J. 3. Cad. de cuſtodid reorum. 


IV. 

Criminals who are committed to Priſon, 4. Her 

are ſupplied with Bread, Water, and % Fi. 
Straw, at the Expences of the King, or / ae 
of the Lords of Manors in whoſe Pri- abr Ne- 
ſons they are confined. But if they are «aries. 
not ſhut up in the Dungeons, they may 
procure Victuals and other Neceſſaries to 
be ſent to them into Priſon, or they may 
buy them of the Jail-Keeper. The Jailer 
is to give an Acquittance for whatever he 
receives, and he is ſtrictly enjoined not 
to take any Thing from the Priſoners by 
Way of Advance, either for their Diet, 
their Lodging, or the Fees of the Priſon; 
He is likewiſe prohibited to take Money 
or Proviſions from Priſoners newly brought 
into Jail under pretext of freſh Fees, e- 
ven although they ſhould offer them freely 
and of their own accord. The ſenior 
Priſoners are likewiſe forbidden to infiſt 
on any ſuch Cuſtom or Uſage. 


See the Ordinance of 1670, Title 13. The fame 
Ordinance enjuins the King's Proftors, and alſo thiſe 
of Lords of Manor, who have Priſons, to wifit the 
Priſons once every Week, and there to hear the Cam- 
plaints of the Priſoners, that they may ſee that they 
be not inhumanely treated by the Jail Keepers, © 


V. 


The Jailer ought not to ſuffer any Per- 6. Of 1e 
ſon to have acceſs to the Priſoners who Examina. 
are committed for Crimes, until they 7% 5 
have been examined d. Their Examination 9 
ought to be begun by the Judge, at far- 
theſt within four and twenty Hours after 
their Commitment. The Judge is requir- 
ed to examine them himſelf. The Cri- 


minal, who is ſworn to declare the Truth, 
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6. The 


is obliged to anſwer to the Queſtions him- 
ſelf, without the Aſſiſtance of any Ad- 
viſer . They ſhew him the Moveables, 
the Cloaths, and the Writings which may 
ſerve to prove the Charge againſt him. 
The Judge is at liberty to re-examine him 
as often as he ſhall think fit. It is the 
Duty of the Judge to act on theſe Occa- 
fions with the utmoſt Prudence, ſo as to 
take all poſſible Ways for diſcovering the 
Truth, without perplexing the Criminal 
with ſubtle Queſtions, and without laying 
a Trap to enſnare him. 


4 Sed & caput mandatorum extat, quo divus 
Pius, cum provinciz Aſiæ præerit, ſub edicto pro- 
poſuit, ut Irenarchæ, cum apprehenderint latrones, 
interrogent eos de ſociis & receptatoribus. J. 6. F. de 
cuſtodid & exbibitiane reorum. 

Ad crimen judicii publici perſequendum fruſtra 
procurator intervenit, multoque magis ad defenden- 
dum. J. 13. J. de publicis judiciis. 


VI. 
While the Judge is examining the Cri- 


Manner ef minal, either on ſuch Queſtions as he 


examining 
the Cri- 
minal. 


7. What 
Method is 
obſerved 
with re- 
ee to 

2 to bo 
Ao not un- 
derſtand 
the Lan- 
guage, or 
thoſe who 
are deaf 
and dums. 


himſelf thinks fit to propoſe, or upon In- 
ſtructions given him either by the Party 
who proſecutes for his civil Intereſt, or 
by him who proſecutes on account of the 
Publick, the Regiſter takes down in writ- 
ing the Queſtions propoſed by the Judge, 
and the Anſwers made by the Criminal, 
without making any Interlineation. At 
the End of each Sitting the Queſtions and 
Anſwers are read over to the Criminal, 
Each Page is marked, and ought to be 
ſigned by the Judge, and alſo by the 
Criminal, if he can, and 1s willing to 
ſign his Name, or Mention is made that 
he refuſes to ſign it. When there are ſe- 
veral Criminals, they are examined ſepa- 
rately. The Examinations are communi- 
cated to the Party who proſecutes for his 
civil Intereſt, and alſo to him who carries 
on the Proſecution for the publick Ac- 


count. 
See the Ordinance of 1670, Title 4. 


VII. 


When a Criminal does not underſtand 
the Native Language of the Country in 
which he is examined, he has an Inter- 
preter given him, who after being dul 
ſworn, explains to the Criminal the Queſ- 
tions, and to the Judge, the Anſwers made 
thereto by the Criminal. The Examina- 
tion is ſigned by the Judge, by the In- 
terpreter, and by the Criminal, or Men- 
tion is made of his Refuſal to ſign it. If 
the Criminal is deaf or dumb, or both 
deaf and dumb, ſo that he cannot hear 
the Judge, or 1s not able to make him 
any Anſwer, he has a Curator aſſigned him, 

1 


64 Supplement to the Publick LAW, Cc. Book IV. 


who receives private Inſtructions from him, 
and who after having taken an Oath truly 
and faithfully to defend the Criminal, 
anſwers to the Queſtions propoſed by the 
Judge, and gives in Exceptions to the 
Witneſſes. Ihe Deaf and Dumb Perſon 
who can write, may write down his An- 
ſwers and fign them, as alſo the Excepti- 
ons againſt the Witneſſes, which ought 
likewiſe to be ſigned by the Curator. 


See the Ordinance of 1670, Title 14, and Title 18, 


VIII. 


With regard to the Criminal who ſtands g. 0 
mute, and refuſes to anſwer when he is ba jr | 
able, the Judge admoniſhes him three . 


ſeveral Times to anſwer, at each of which 
Times he declares to him if he does not 
anſwer, he ſhall be proceeded againſt as 
a Perſon ſtanding mute, and that he ſhall 
not afterwards be admitted to anſwer to 
the Queſtions to which he refuſes to 


anſwer. 


[The Manner of proceeding againſt a 
Criminal who ſtands mute, and refuſes 15 
anſwer, is different by the Law of England 
according to the Nature of the Crime with 
which he fands charged. For if a Man 
be arraigned upon an Indiftment of High- 
Treaſon, and ſtand mute, he ſhall have ſuch 
Judgment, and incur ſuch Forfeiture, as if 
he had been convifted by Verdict, or had 
confeſſed it. But il is otherwiſe in the Caſe 
of Petit Treaſon, Murder, or other Felony. 
In which Caſes, the Perſon flanding obſti- 
nately mute, forfeits his Goods, and is re- 
manded back to Priſon, where he is laid naked 
on his Back in ſome dark Room, with Hands 
and Legs extended, and Weights put on his 
Breaſt, which are increaſed, until he agrees 
to plead to the Indifiment, or expires under 
the Torture. Coke 3. Inſt. Pag. 14. 
Hales's Pleas of the Crown, Pag. 227. 


IX. 


Although the Criminal upon his Ex- 5 ay 
. . 0 f (D477 3-* JF 
amination has acknowledged himſelf to be cj"! | 
guilty of the Crimes laid to his Charge, G 

yet nevertheleſs they proceed to repeat ' F 
and confront the Witneſſes, and go on 7 
with the Criminal Proſecution in the fame j;n, 

Manner, as if he had denied the Facts of ey 


„7 17 14 
ect 


which he is accuſed; becauſe it may ſo 


happen that Fear, Trouble, or Weakneſs of . * 
Mind, may make the Criminal confe!s 4, 


1 . © 1.2710 
Crimes which he has not committed. It“ 8 
Nik 5 


is neceſſary that the Priſoner's Confeſſion 
be ſupported by other Proofs, in order to 
his being condemned to corporal Puniſh- 
ment. 


f Divus ſeverus reſcriplit, conſeſſiones reorum 
pro exploratis facinoribus haberi non oportere, ſi nu!- 
| 1a 


10. Cr 
741 Ca 
becided 
without 
repeatin 
the Wit 
neſſes, 4 
without 
Confron! 
1110, 


la probatio religionem cognoſcentis inſtruat. /, 1. b. 
17. F. de guæſtionibus. 


X. 


10. Crimi» If the Crime which has given occaſion 
14 Cauſes to the Criminal Proſecution, is not of the 
ee Number of thoſe which are to have cor- 
repeating poral Puniſhments, the Perſon accuſed, 
++ Wit- the Party who proſecutes in the Name of 
dahin and the Publick, and the Party who has a 
_—_ Civil Intereſt in the Proſecution, may agree 
tim, to have the Matter determined barely upon 

the Information, and the Examination of 
the Party accuſed upon Interrogatories. 
In which caſe the Court proceeds to give 
Judgment in the Cauſe, after having ex- 
amined the Petitions, and the Anſwers, if 
the Parties have thought fit to give in 
any in the Delays which have been grant- 
ed to them. There are ſome Matters of ſo 
ſlight a Concern, that the Judge ought 
not to. ſuffer the Cauſe to be carried on 
by repeating of Witneſſes, and Confronta- 
tions; he orders in that Caſe that the 
Parties proceed as in ordinary Cauſes, and 
that the Informations be turned into a 
ſummary Examination of Witneſſes, al- 
lowing the Party accuſed to examine 
Witneſſes alſo on his Part. However the 
Judge may direct the ordinary Sr 
in Criminal Cauſes to be reſumed, in caſe 
he diſcovers afterwards that the Matter 


requires it. 
See the Ordinance of 1670, Title 14, and Title 20. 
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Of Repeating the Witneſſes, 
Confrontations, the Rack and 


Torture. 


The CONTENT S 


1. Repeating of Witneſſes. 
2. The Manner of Confrontation. 
3. Effects of the Depofitions of the Wil- 


neſſes who have not been repeated. 

4. In what Caſes the Criminal is condemned 
to the Torture. 

5. Execution of the Sentences which con- 
demm one to the Torture. 

6. What is obſerved in putting the Crimi- 
nal to the Torture, | 


7. Precautions touching the Declarations, 
8. One is nat put twice to the Torture. 
1 


Of the Ways of terminating Law-Suits. Tit. 5. 65 


1 


9. The Torture given for the Diſcovery of the 
amined ought to be repeated, ing 7 
that it may appear, whether he Witre/e. 


Accomplices. 

555 

perſeveres in his Depoſition. 
The Witneſſes are ſummoned in order to 
their being repeated, as well as to their 
being firſt examined. They are firſt ſworn, 
then their Depoſition is read over to them, 
and they are aſked if they will add any 
Thing to it, or take any Thing from it, 
or if they will have it to ſtand as it is. 
The Regiſter writes down the whole Pro- 
ceeding in a Paper ſeparate and diſtinct 
from the other Proceedings, and reads it 
over to the Witneſs who is repeated. The 
Judge marks and figns all the Pages of 
the Act of repeating the Witneſs, and the 
Witneſs himſelf ſets his Hand to it, or if 
he does not, mention is made of his Re- 
fuſal. The Witneſs is not to be repeated 


any more, altho* the Party accuſed was 
not preſent when he was repeated. 


See the Ordinance of 1670, Title 15. 
II. 


In order to proceed to the Confrontati- 2. 


on which ought to follow the Repeating Manner a, 
of the Witneſs, the Party accuſed 1s Confronts- 


brought Face to Face with the Witneſs ; “ 
they are both ſworn, and the Judge re- 
quires them to declare whether they know 
one another. Then they read the firſt- 
Articles of the Depoſition of the Witneſs, 
which mention his Name, his Age, his 
Quality, Sc. After which the Party 
accuſed is required by the Judge to declare 
what Objections he has to offer againſt the 
Witneſs, if he has any, and he is told 
that he will not be allowed to make an 
Objection after he has heard the Depoſition 
read. The Criminal having made his Ob- 
jections, or declared that he has none to 
make, the Depoſition of the Witneſs is 
read; and when the Criminal obſerves 
any Contrariety in it, or any Circumſtance 
that may tend to juſtify him, he may defire 
the Judge to require the Witneſs to ac- 
knowledge that Part of the Depoſition. 
The Act of Confrontation of the Witneſs 
with the Criminal, which contains all that 
has been ſaid by the one or the other, is 
writ in a ſeparate Paper. The Judge marks 
and ſigns all the Pages of it, and he 
cauſes it to be ſigned by the Criminal, 
and by the Witneſs, and if it is not 
ſigned by them, mention 1s made of their 
Refuſal. The ſame Formalities are to be 
obſerved in confronting Criminals with one 


another. 


See the Ordinance of 1670, Title 15. | 
8 The 


HE Witneſs who has been ex- , Repeat- 
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The Criminal may at any Time whilſt the 
Cauſe is depending offer Objections . againſt 
the Witneſſes, provided he verify them by 
ſome Proof in Writing. 


III. 


Ea, When the Proceedings in the Cauſe 0 
3-114 . looked into and examined, they read the 
poſitien of Depoſitions of the Witneſſes who have 


the W's „ neither been repeated, nor confronted, 
* " when they tend to acquit the Criminal, and 
hen re. the Judge ought to have regard to them. 
geated. For the Rule in all Criminal Proſecutions 


is, to be more inclinable to acquit the 
Criminal than to condemn him. When 
the Proſecution has been carried on by 
Default, through the Contumacy of the 
Criminal in not appearing, the repeating 
of the Witneſs to his Depoſition, is equi- 
valent to Confrontation, in caſe the Wit- 
neſs dies before he can be confronted with 
the Party accuſed. 


Ser the ſame Ordinance. 


IV. 


— In order to lead a Condemnation of the 
Caſe e Criminal to the Torture, it is neceſſary 
Criminal that the Crime with which he is charged 


be ſuch as deſerves the Puniſhment of 


75 con- 
— Death *, that it appear that there are 
7%, ſtrong Proofs againſt the Criminal, and that 


nevertheleſs the ſaid Proofs are not ſuf- 
ficient to condemn him to Death there- 
upon *, The Judges who condemn the 
Criminal to undergo the Torture, may 
decree by the ſame Order, that the Proots 
ſhall remain whole and intire. In this 
Caſe they may condemn the Party accuſed 
to all Sorts of corporal Puniſhments, ex- 
cepting the Puniſhment of Death, which 
they are not to pronounce againſt the Par- 
ty accuſed, unleſs there appear afterwards 


new Proots. 


2 In criminibus eruendis, quæſtio adhiberi ſolet. 
Sed quando, vel quatenus id faciendum fit videamus, 
& non eſſe i tormentis incipiendum, & divus Au— 
guſtus conſtituit, neque adeo ſidem quæſtioni ad- 
hibendam. Sed & epiſtola divi Hadriani ad Senni- 
um Sabinum continetur. Verba reſcripti ita ſe ha- 
bent : ad tormenta ſervorum ita demum veniri opor- 
tet, cum ſuſpectus eſt reus, & aliis argumentis ita 

probationi admovetur, ut ſola confeſho ſervorum 
däeeſſe videatur. J. 1. in princ. & F. 1. F de guaſti- 
onibus. 

b Edictum divi Auguſti, quod propoſuit Vivio 
Avito & Lucio Approniano Conſulibus, in hunc mo- 
dum extat: Quæſtiones neque ſemper in omni causa 
& perſoni deſiderari debere arbitror, & cum capitalia 
& atrociora maleficia non aliter explorari & inveſtigari 
poſſunt, quam per ſervorum quæſtiones, efficaciſiimas 
eas eſſe ad requirendam veritatem exiſt imo, & haben- 
das cenſeo. J. 8. ibid. 

Oportet autem judices nec in his criminibus, quæ 
publicorum judiciorum ſunt ad in veſtigationem veri- 
tatis, à tormentis initium ſumere, ſed argumentis 
primum veriſimilibus probabilibuſque uti. Et ſi 
veluti certis indiciis ducti, inveſtigandæ veritatis gra- 
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tia ad torme nta putaverint eſſe veniendum. J. 8. Cod. 
de queſtionibus. 


5 


The Sentences which condemn Crimi- S. Exec. 
nals to the Torture, ought to be drawn , 4% 


Sentence 


up and figned immediately after they are 5 , 
pronounced, and the Judge who is the de a. 
Reporter of the Cauſe, together with an- 4 the 


other of the Judges, go and intimate the 
Sentence to the Criminal. But thoſe Sen- 
tences cannot be put in execution, when 
they are not pronounced by a Court from 
which there lies no Appeal, until they 
have been affirmed by a Decree of the 
Supreme Court to which the Appeal lies; 
becauſe that the Damage which the Party 
ſuffers by thoſe Interlocutory Sentences, 
cannot be repaired in an Appeal from 
the Definitive Sentence. 


See the Ordinance of 1670, Title 19. 
VI. 


Before the Criminal is put to the Tor- 6. +! 


ture, the Judge interrogates him, and he * He 

in putting 
the Crimi. 
of all 747/15 fl 


that paſſes at the Torture, of the Confeſ- Virus. 


is afterwards tortured in Preſence of the 
Judge -. An Act is drawn up 


fions, and the Denials made by the Cri- 
minal, that one may be able to judge by 
what has paſſed at the Torture, what Cre- 
dit 1s to be given to the Declarations of 
the Criminal. The Judge may remit a 
Part of the Rigours of the Torture, if 
the Criminal confeſſes the Fact; but if he 
prevaricates, the Rigours of the Torture 
are increaſed, however with ſuch Precau- 
tions that the Criminal may ſuffer pain, 
without being expoſed to die under the 
Torture, or to be diſabled for the remain- 
der of his Days , when there is not a 
{ſufficient Proof of the Crime, to con- 
demn him to Death. 


© Tormenta autem adhibenda ſunt, non quanta 
accuſator poſtulat ; ſed ut moderatæ rationis tempe- 
ramenta deſiderant. Plurimum quoque in excu- 
tienda veritate etiam vox ipſa, & cognitionis ſubtilis 
diligentia adfert. Nam & ex ſermone, & ex eo, 
qua quis conſtantia, qua trepidatione quid diceret, 
vel cujus exiſtimationis quiſque in civitate ſui eſt, 
quædam ad illuminandam veritatem in lucem emer- 
gunt. J. 10. §. 3, & 5. de queſtion. 

4 Quzſtionis modum magis eſt judices arbitrari 
oportere. Itaque quæſtionem habere oportet, ut 
ſervus ſalvus fit, vel innocentiz vel ſupplicio. /. 7. 
F. de quaſtionibus. 


VII. 


Aſſoon as the Criminal is taken from „, pr 


the Rack, the Judge _ to interrogate 7m tuch. 
acts which he has 17 4% B. 


tlarations 
g : made An. 
with a great deal of Precaution, when Judg- 1; Jer 


him anew touching the 


confeſſed or denied e. to act 


It is neceſſ⸗ 


Maure. 


ment is to be given upon the Declarations ute 


I made 


$. Ore ts 


Torture 
given for 
the Diſ- 
wrery of 
the Accom- 
Wicts, 


0 


| 


&. 


UW Ho 


+» 


my 


Of the Ways of terminating Lau- Suits. Tit. 6. 


made by a Criminal whilſt he is under the 
Torture, becauſe it often happens that a 
guilty Perſon that is robuſt and reſolute 
reſiſts the Pains of the Torture, and that 
an innocent Perſon, who 1s of a weak and 
fearful Conſtitution, owns himſelf to be 
guilty of a Crime which he has not com- 


mitted. 


© Quzſtioni fidem non ſemper, nec tamen numquam 
habendam Conſtitutionibus declaratur : etenim res 
eſt fragilis, & periculoſa, & quæ veritatem fallat. 
Nam plerique patientia, five duritia tormentorum 
ita tormenta contemnunt, ut exprimi eis veritas nul- 
lo modo poſſit. Alij tantà ſunt impatientia, ut in 
quovis mentiri, quam pati tormenta velint. Ita fit, 
ut etiam vario modo fateantur, ut non, tantum fe, 


verum etiam alios comminentur. J. 1. f. 23. F. de 


$. Ore ts 
wot put 
twice to 
the Tor - 
ture. 


9. The 
ſerture 
given for 
the Di 
grey of 
the Accom- 
Wicts, 


gueſtionibus. 

Divus Severus reſcripſit, conſeſſiones reorum pro 
exploratis facinoribus haberi non oportere, fi nulla 
probatio religionem cognoſcentis inſtruat. J. 1. $. 17. 
#. de queſt ionibus. 

Si quis ultro de maleficio fateatur, non ſemper ei 
fides adhibenda, nonnunquam enim aut metu, aut 
qua alia de caueã in ſe confitetur. ibid. F. 27. 


VIII. 


Although new Proofs are afterwards diſ- 
covered, yet the Criminal cannot be put 
to the Torture twice for the ſame Fact. 


IX. 


Sometimes it is ordered by the Sentence 
of Death, the condemned Perſon ſhall be 
put to the Torture, in order to make him 
diſcover his Accomplices. 


See the Ordinance of 1670, Title 19. 
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Of Sentences of Condemnation, 
or Acquittal, and of En- 
largements. for a Time. 


The CONTENTS. 


i. When is the Criminal admitted to the 
Proof of the Fatts which ſerve for 
his Defence. 

2. The Manner of making the ſaid Proof. 

3. The Examination of the Criminal on 
the Stool. 

4. Rules to be obſerved in the Tryal of 
Criminals, | 

5. When Sentence is pronounced againſt the 
Perſons that are condemned. 


6. The Criminal is allowed to mole C 2 


feſſion of his Sins. 

7. When one is condemned to make a pub- 
lick Acknowledgment of his Offence, 
and refuſes to do it. 

8. Criminals ought to be brought ſpeedily 
to their Tryal. 

9. When a more ample Information is ne- 
ceſſary. 

10, The Criminal acquitted. 


I. 
WFT ER the Judges have ex- 1. #%+ 


A 8 amined the Proceedings in the '7 =" 
l Cauſe that is carried on againſt 1 1 
the Party accuſed, they direct 7 Proof 
him to make Proof of the Facts which , the 
he has alledged for his Defence in his * eo 
Examination upon Interrogatories, and = 5 bo 
| f a . ferve fe 
at his Confrontation with the Witneſſes, is De- 
if the ſaid Facts be of ſuch a Nature as fence. 
that they may ſerve for his Juſtification in 
caſe the Truth of them be made to ap- 
pear *. The ſaid Facts are particularly 
mentioned in the Order which directs the 


Proof of them. 


2 Cogniturum de criminibus Præſidem oportet 
ante diem palam facere, cuſtodias ſe auditurum : ne 
hi, qui defendendi ſunt, ſubitis accuſatorum crimi- 
nibus opprimantur, quamvis deſenſionem quocun- 
que tempore poſtulante reo, negari non oportet : 
adeo ut propterea, & differantur, & proferantur cuſ- 


todiz. J. 18. F. 8. J. de guaſtionibus. 
II. 


Aſſoon as they have read to the Cri- 2. The 


minal the Decree which admits him to Manner % 
making the 


the Proof of Facts which he alledges for „ 
his Defence, he is required to name his 7 
Witneſſes, which he ought to do off 
Hand. The ſame Witneſſes are ſummon- 
ed at the Inſtance of the publick Proſe- 
cutor, and are examined by the Judge. 
The Party accuſed depoſites the Charges 
of this Examination, if he is able to do 
it, if not, they are advanced by the Par- 

who carries on the Proſecution for his 
Civil Intereſt, and when there is no ſuch 
Party, they are paid either out of the 
King's Exchequer, or by the Lords of 
the Manor who have the Criminal Juriſ- 
diction within their own Limits. The 
Examination of the Witneſſes being finiſh- 
ed, their Depoſitions are communicated 
to the Party who has the Civil Intereſt, 
and to the Publick Proſecutor. After 
which the Parties give, if they think fit, 
Petitions, to which they may annex ſuch 
Writings as they conceive may be of Ser- 
vice in the Deciſion of the Cauſe. 


See the Ordinance if 1670, Title 28. 
III. 
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III. 
3. The The laſt N which the Judges 


TTY are to make uſe of, for diſcovering the 
Crinina) Truth of the Facts, is to interrrogate the 
en the Criminal on the Stool, when the Prayer 
Srze)l. made by the publick Proſecutor, or the 
Sentence which is appealed from, tends 
to inflict Corporal Pumſhment ; or behind 
the Bar, when the Sentence, or the 
Prayer of the publick Proſecutor does 


not extend to Corporal Puniſhment. 


See the Ordinance of 1670, Title 14. and the De- 
claration of the 18th of September 1682. 


IV. 


4. Rules One ought not to proceed to the Tryal 

to be = of a Criminal in the Afternoon, when the 

/be Trya! Crime of which he is accuſed is of ſo 

of Crimi- high a Nature that it may deſerve the 

nals. Puniſhment of Death, either Natural 
or Civil, of the Gallies, or a Temporary 
Baniſhment. When the Prayer of the 
publick Proſecutor, is to have Corporal 
Puniſhment inflicted on the Party accuſed, 
there ought to be at leaſt three graduate 
Judges to aſſiſt at the final Examination, 
and the giving of Judgment, and even 
in ſuch Judgments from which there lies 
no Appeal. The Judgments which are 
given in the final Deciſion of the Cauſe, 
or in Incidents, which ariſe in the Proceed- 
ings, are according to the mildeſt Opinion, 
unleſs it be carried for the ſevereſt Puniſh- 
ment by a Majority of one Voice, in ſuch 
Judgments from which there lies an Ap- 
peal, or by a Majority of two Voices 
when the Judgment is final without any 
Appeal from tt. 


F. 


c. When The Certainty of Death being more 


S-neence i; harſh than Death itſelf, it would be bar- 


pronounced barous to acquaint the Criminal with the 

againſt the Puniſhment to which he is condemn- 

fy i, ed, a long Time before he is to undergo 

condemned, it *» And it is for this Reaſon that the 

Sentences are put in Execution the ſame 

Day that they are pronounced ; unleſs 

there be ſome Reaſon for deferring the 

Execution of it, as in the Caſe of an Ap- 

peal, which would ſuſpend the Effect of 

the Sentence, or in the Caſe of a Wo- 

man who ſeeing herſelf condemned to 

Death, ſhould declare that ſhe was with 

Child ©. For the Judge ought, upon ſuch 

Declarations, to direct her to be viſited by 

a Jury of Matrons, and if ſhe is found 

to be with Child, to put off the Executi- 

on of the Judgment, until after ſhe is 
brought to Bed. 


> Cum reis manifeſt3 probatione convictis ſpatium 
{2mporis ante ſentemtiam datur, facultas ſupplicandi, 
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vel quibuſdam malignis artibus tam Præſidum quam 
Officialium, pœnas evitandi criminoſis patet, cum 
& in homicidii crimine, & in aliis detectis graviori- 
bus cauſis ultio differenda non it. J. 18. Cod. d 
penis. 


[iz England the Practice is different from 
that of ſome other Countries, where con- 
demned Criminals are conveyed to the Place 
of Execution immediatly after they have 
received Sentence of - Death. Whereas in 
England it is thought to be more humane 
to ſuch unfortunate Perſons, to allow them 
ome few Days to compoſe their Thoughts, 
and to prepare themſelves for ſuch a great 
Change, rather than to hurry them out of 
this World before they have had any ſeri- 
ous Thoughts of making their Peace with 
Cod.] 


© Prægnantis mulieris conſumendæ damnatz 
pœna differtur, quoad pariat. Ego quidem & ne 
quæſtio de ea habeatur, ſcio obſervari, quamdiu 
pregnans elt. J. 3, F. de penis. 


[This Practice of reſpiting the Execution 
of Women big with Child, is reſtrained in 
England to ſuch only as are found to be 
quick with Child. Alth it ſeems to be rea- 
ſonable to extend this Indulgence more gene- 
rally in favour of the innocent Fruit of the 
Womb, whether it be advanced to that Ma- 
turity as to be quick or not. Becauſe that the 
Woman is certainly found to be with Child, 
nothing ought to be done to prevent that 
Child which is formed in the Womb from 
having its natural Birth. It is in a Man- 
ner making the innocent Babe to ſuffer for 
the Guilt of the Mother] 


VI. 


Before the Criminal is put to Death, & 7” , | 
he is allowed to make Confeſſion of his C 
Sins, and to receive Abſolution if he is ,, «4 
penitent, and he is attended by a Miniſ- C7 | 
ter in Holy Orders even to the Place of“ 


Execution, 


See the Ordinance of Charles the 6th of the 11th f 
February 1396. and the Ordinance of 1670, Title 25: 


[In England condemned Perſons are 
admitted to partake of the Sacrament of 
the Lord's Supper, if they defire it, and 
expreſs a ſincere and hearty Contrition for 
their Sins in general, and more particular- 
ly for the Facts which have brought them 
to that unhappy End.] 


VII 


When the Perſon who is condemned % 
to make a publick Acknowledgment of.. 


his Offence, refuſes to obey the Order 3 /' 


after three Admonitions, he is condemned | 


to undergo a ſevere Puniſhment, of his 
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See the Ordinance of 1670, Title 25, 


9. N be. 
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mation i 


neceſſary, 


10, The 
Criminal 
equitted. 
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VIII. 


' Crini- The teſt Diſpatch that is poſſible 
wb ought ought T be given 1 bringing Criminals 
abs „ to their Tryal, and ſuch Cauſes ought 
fall % to have the Preference before all others, 
(ir that the Criminal may not languiſh too 
75d. long Time under the dreadful Horrors of 

a Priſon, if he is innocent, and that he 
may undergo the Puniſhment due to his 


Crime, if he is guilty *. 


4 De his quos tenet carcer incluſos, id aperta de- 
finitione ſancimus, ut aut convictos velox pœna 
ſubducat, aut liberandos diuturna cuſtodia non ma- 
ceret. J. 5. Cod. de cuftodia reorum. 


IX. 


9. Men When the Facts are not ſufficiently 
« more am cleared up, ſo as to acquit or condemn 
one the Party accuſed, the Judges order a 
1e/ary. fuller Information to be taken within a 
certain Time, and that in the mean while 
the Priſoner ſhall be ſet at liberty, upon 
his giving his Juratory Caution to appear 
again whenever he is required, upon pain 
of Conviction ; or that he ſhall remain in 
Priſon until a more ample Information 1s 


taken of the Caſe. 
X. 


10. The When the Accuſation is declared to be 


Criminal O p 
acguitted. groundleſs, there being no P roof againſt 


the Party accuſed, he 1s acquitted, and 
is left at liberty to ſue for his Damages. 
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1 
Of Appeals. 


CONTENTS 


i. Difference between an Appeal from the 
intermediate Proceedings in the ſame 
Cauſe, and an Appeal from a Defi- 
nitive Judgment. 

2. If the condemned Perſon does not ap- 
peal himſelf, an Appeal ought to be 
entred in his behalf by another. 

3. If there are ſeveral Perſons accuſed, 
they are all ſent to the ſuperior 
Judge. 

4. The Perſon who is condemned upon the 
Appeal, is ſent back to the Place 
from whence he was brought, there to 
bave the Judgment put in Execution, 

x 


5. When the condemned Perſon dies before 
Judgment is given upon the Merits 
of the Appeal. 

6. The Manner of Proceeding in order to 
purge the Memory of a Deceaſed 
Perſon who has been condemned by 
Default. 


I. 


NN Criminal Cauſes we muſt diſtin- *: — il 
1 guiſh between an Appeal from mehre 
82805 the intermediate Proceedings in Appeal 
a the Cauſe, and an Appeal from From the in- 
the Definitive Judgment. The firſt Ap- Heile 
peal does not ſuſpend the Effect of the Oy. 
Order or Decree, and does not ſtop the Cauſe and 
further Proceedings in the Cauſe, unleſs a» Appeal 
the ſuperior Judge has inhibited any fur- V De 
ther Proceeding upon view of the Charge ns 
and Informations. It is for the Intereſt of | 
the Publick, that Criminals ſhould not too 
eaſily eſcape the Puniſhment which they 
have merited by their Crimes. With 
Reſpect to the Appeal from Definitive 
Judgments, or an Interlocutory Decree, 
which cannot be afterwards repaired, ſuch 
as a Decree condemning one to the Tor- 
ture, the 3 in that Caſe vacates the 
Judgment; ſo that if the Judge, notwith- 
ſtanding the Appeal, ſhould cauſe his Sen- 
tence, which inflicts Corporal Puniſhment, 
to be put in Execution, he would be ſe- 


verely puniſhed by the ſuperior Judge. 


2 Reus condemnatus provocavit. provo- 
cationis remedio condemnationis extinguitur pronun- 
ciatio. J. 1. F. ad Senatuſconſultum Turpilianum. 

Lege Julia de vi publica tenetur, qui cum imperi- 
um poteſtatemve haberet, civem Romanum adverſus 
provocationem necaverit, verberaverit, juſſeritve quid 
fieri, aut quid in collum injecerit, ut torqueatur, J. 7. 
Fad Legen Juliam de vi public. 


II. 


If the Party accuſed who has been con- 2. / th: 
demned to Corporal Puniſhment, by the condemned 


Sentence of a Court from which there P dees 
not appeal 


lies an Appeal does not interpoſe an Ap- himſelf, an 


peal from the ſaid Sentence, the Party Appeal 
who appears for the publick Intereſt in t 4% be 


the ſaid Proſecution o : | entred in 
ught to interpoſe an bis behalf 


Appeal for him ; becauſe the Condemned by anather. 
Perſon ought not to be ſuffered to renounce 
the Right which he has to defend his Life 


and his Honour before the ſuperior Judge®. 


» Non tantum ei qui ad ſupplicium ducitur, pro- 
vocare permittitur: verum alii quoque nomine ejus ; 
non tantum ſi ille mandaverit, verum quiſquis alius 
provocare voluerit: neque diſtinguitur, utrum neceſ- 
ſarius ej us fit, necne : credo enim humanitatis ratione 
omnem provocantem audiri debere : ergo & fi ipſz 
adquieſcit ſententiz, nec quærimus, cujus interſit. 
Quid ergo, fi reſiſtat, qui damnatus eſt, adverſus 
provotationem ? Nee velit admitti ejus appellationem, 
perire ſeſtinans? Adhuc putem differendum ſuppli- 
cium. / 6. F. de appellationibus, 


T III. 


e 


DDr e " rt 


III. 


3- If there When there are ſeveral Perſons accuſed 
are ſeveral of ohe and the ſame Crime, they ought 
—_ * all of them to be ſent, together with the 
are all ſent Proceedings in the Cauſe, to the Judge 
10 the ſi who has the Right to determine the Me- 
, rits of the Appeal, although there be but 
Jeb, one of the Priſoners who has appealed, or 
who has been condemned ©; becauſe 1t 
may ſo happen that one of them who 1s 
more ſteady and more dextrous than the 
others to find out Objections againſt the 
Witneſſes, and to enforce the Facts which 
ſerve for their Juſtification, may bring the 
others off, or procure a Mitigation of the 
Puniſhment. Beſides, the Judge has an 
Opportunity of being more throughly in- 
ſtructed, when he hears what every one 
of the Perſons accuſed have to offer in 


their Defence. 


© $i in uni eademque causa unus appellaverit, ejuſ- 
que juſta appellatio pronuntiata eſt : ei quoque pro- 
deſt qui non appellaverit. J. 2. Cod. / unus ex pluribus 
appellaverit. 
IV. 
4. The When the Judgment that is given in 
Perſon the Appeal from the Sentence pronounced 
worked art by the inferior Court, condemns the Cri- 
demned up- J. ; 0 
on the Ap- minal to Corporal Puniſhment, the Perſon 
peat is ſent condemned is ſent back to the Place from 
back to the hence he was brought, in order to have 
4 n the Judgment put in Execution there 4. For 
hewas Crimes ought to be puniſhed in the Place 
brought, where they were committed ; unleſs there 
ee, be ground to fear that the condemned 
have the . { h h 
Perſon may make his eſcape, when they 


udgment 
'& in Ex- are tranſporting him to the Place of 


cation. Execution. 


9 Deſertorem auditum ad ſuum ducem cum elogio 
Præſes mittet : præterquam fi quid gravius ille deſer- 
tor, in ei provincii, in qui repertus eſt, admiſerit : 
ibi enim eum plecti pena debere, ubi facinus admil- 
ſum eſt, divi Severus & Antoninus reſcripſerunt. /. 
2. ff. de re militari. 


V. 


5. When Seeing the Appeal vacates and extin- 
he en, guithes the Judgment, if the Perſon that 
—4 1:,, 18 condemned departs this Life before the 
bes ſuperior Judge has determined the Merits 
Judgment of the Appeal, the Proſecution cannot any 
44 given longer be carried on for the Puniſhment 
gory „of the Crime, not even by pecuniary Pu. 
the An- niſhments, ſuch as the Confiſcation of 
peal. Goods, unleſs the Crime be of the Num- 
ber of ſuch Crimes for which a Proſecu- 
tion may be carried on againſt the Corpſe 
of Perfons deceaſed . One may never- 
theleſs in all forts of Crimes, continue the 
Proceeding with Reſpect to the Civil In- 


tereſt, in order to have Reſtitution of 


I 


70 Supplement to the Publick LAW, Sc. Book IV. 


what the Deceaſed had taken, or to oblige 
the Executors or Adminiſtrators of the 
Deceaſed to repair the Damage which the 
ſaid Deceaſed, whom they repreſent, had 
done to a third Perſon, 


© Si quis cum capitali peeni vel deportatione dam- 
natus eſſet, appellatione interpoſita, & in ſuſpenſo 
conſtituta, fati dum funQus eſt, crimen morte fini- 
tum eſt. J. 6. Cod. ſi reus ve! accuſator mortuus fuerit. 

Defunctis reis publicorum criminum, five ipſi per 
ſe ea commiſerunt, five aliis mandaverunt, pendente 
accuſatione, præterquam fi ſibi mortem conſciverint, 
bona ſucceſſoribus eorum non denegari notiſſimi juris 
eſt. J. 5. ibid. 

Modeſlinus reſpondit, morte reæ, crimine extincto, 
perſecutionem eorum, quæ ſce'ere adquilita probari 
poſſunt, hico competere poſſe. J. 9. F. de jure fiſci. 


* 
When he who is condemned by Default 6. 7 


for his Contumacy in not appearing, dies Mane 


proceeding 


within the Space of five Years from the 
. 0 0 0 in aer t1 
Time of Condemnation, it is lawful for puree the 


the Widow, the Children, and the Heirs Mun, 


of ſuch condemned Perſon to appeal from 2½ 
the Sentence of Condemnation, or to ap- ,,, 
ply for Relief to the Judges themſelves who 4% f 
pronounced the Sentence of Condemna- 4en 5 
tion, if the ſame has been pronounced by Drfauit. 
Judges in the laſt Reſort, from whoſe De- 

crees there lies no Appeal. But after the 

five Years of his Contumacy are elapſed, 

one cannot be admitted to purge the Me- 
mory of the Deceaſed, either by way of 
Appeal, or Application to the ſame Court, 
without having firſt qbtained Letters of 
Licence from the Prince for that Purpoſe. 

The Heirs who are defirous to purge the 
Memory of their deceaſed Anceſtor, cauſe 

the Party who has the Civil Intereſt in the 
Cauſe, and the Party who proſecutes for 

the Publick, to be cited, in order to ſee 
Proceedings carried on within the uſual 
Terms of Delay preſcribed for Civil Cauſes. 

The Judgment which is given is found- 

ed upon the Accuſation, the Informations, 

the Proceedings and the Writings upon 
which the Condemnation by Default is 
grounded. Nevertheleſs the Parties may 

on both fides produce all the Writings 
which they judge may any way help to 

clear up the Facts, which have given Oc- 
caſion for the ſaid Criminal Proſecution. 
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Of Pardons, Remi ſſiuns and 
Abolitions. 


The CONTENTS. 


Of Letters of Abolition. 

Of Letters of Remiſſion, 

Of Pardons. 

Review of the Proceedings in a Crimi- 
nal Cauſe. 

The Recalling of one from Baniſhment, 
Commutation of Puniſhment, and the 
Reinſtating one in the ſame condition 
they were before Condemnation. 

6. Letters of Abolition and Remiſſion muſt 

be regiſtred. 


WV OO 


I. 


AASHHERE is no Crime whatſoever 
= T © but what the King may grant an 
e Abolition of. The Letters which 
he grants for that purpoſe ought 
to be regiſtred when they are conformable 
to the Informations. However the Judges 
to whom the Letters are directed may 
give in their Remonſtrance againſt it to 
the King, when the Crime is of ſo 
heinous a Nature that it would be of dan- 
gerous Conſequence to grant an Abolition 


of it. The King does not uſually grant 


Letters of Abolition for Duels, premedita- 


ted Aſſaſſinations, nor for Rapes committed 
by Violence . In caſe the Facts ſuggeſted 
in the Petition, upon which the Letters of 
Abolition have been obtained, are found 
to be falſe, the Criminal loſes the Benefit 
of the ſaid Letters, after the Sovereign 
has been informed of the Truth of the 
Facts. 


2 Fallaciter incuſantibus accuſationis abolitio non 


dabitur. Abolitio non dabitur in illis crimini- 
bus (ut in violatà Majeltate, aut patria oppugnata vel 
prodtta, aut peculatu admiſſo, aut ſacramentis deſer- 
tis, omniaque quz jure veteri continentur,) in quibus 
1udex non minus accuſatorem ad docenda quz detulit, 
quam reum ad purganda quæ negat, debet urgere. 
J. 3. Cod. de abolitionibus. 


Et ſi non cognitio, ſed executio mandatur, de ve- 
ritzte precum inquiri oportet. Ut fi fraus intervene- 
rit, de omni negotio cognoſcatur. / 4. Cad. fi contra 
fu, wel utilitatem publicam, vel per mendacium fuerit 
aliquid impetratum. 

Et ſi legibus conſentaneum ſacrum oraculum men- 
dax precator attulerit, careat penitus impetratis. Et 


ſi nimia mentientis inveniatur improbitas, etiam ſe- 
veritati ſubjaceat judicantis. J. 5. 101d. 


II. 


The fame Rule is obſerved in Letters 2. Of Let- 


of Remiſſion, as in Letters of Abolition. % % Re. 


Mie. 
III. 


Pardons are uſually granted in Caſes 3. Of Par 
where no Corporal Puniſhment is to be n, 
inflicted, and which nevertheleſs cannot 
be altogether excuſed ; for Inſtance, if 
one happens to be engaged in a Fray, 
where a Man has been killed, although he 
did not ſtrike the Deceaſed. 


In England the Word Pardon 7s of a 
more extenſive Signification, and takes in 
all Crimes whatſoever, where the Puniſhment 
due by Law is forgiven and pardoned. And 
ſome Pardons, are of Courſe and Right, as 
when a Perſon is convitt of Manſlaughter, 
or of killing another in his own Defence. 
Other Pardons are of Grace, and flow 
only from the meer Mercy and Clemency of 
the Prince. Hales's Pleas of the Crown. 


pag. 250. ] 
LV. 


Sometimes the King grants unto con- 4. Review 


demned Perſons a Review of the Pro- = = . = 
ceedings, although the Judgment has C140 


been given by a Court from which there Cant. 
lies no Appeal. When the Proceedings 
have been reviewed by the Judges com- 
miſſioned for that purpoſe, they may ei- 

ther acquit the Perſon accuſed, or con- 
demn him to Corporal Puniſhment. 


> Litigantibus in ampliſſimo Prætorianæ Præſectu- 
rz judicio, ſi contra jus ſe læſos affirment, non pro 
vocandi, ſed ſupplicandi licentiam miniſtramus : licet & 
pro curia, vel qualibet publica utilitate, ſeu alia causa 
dicatur prolata ſententia. Nec enim publice prodeſt 
ſingulis legum adminicula denegari: ita videlicet, ut 
intra biennium tantum noſtro numini contra cogniti- 
onales ſedis Prætorianæ Præfecturæ ſententias poſt 
ſucceſſionem Judicis numerandum, ſupplicandi eis 


tribuatur facultas. J. un. Cod. de ſententii; Prafectarum 


Prætorio. 


Wu 


When a Criminal has been condemned 5. 9, ,,. 
to a Corporal Puniſhment, or a Puniſh- calling «f 
ment which is attended With Infamy, the en 
Sovereign may by his Letters Patent re- 2 T 
call him from Baniſhment, or releaſe him cm. 
from the Gallies, and may commute his tion of Pu- 
Puniſhment, and even reſtore the con- Liſenent, 
demned Perſon to his Eſtate and his good ped 03 
Name, impowering him to contract and to =» is 5 


ſue in Courts of Juſtice ©. Jame con- 


: dition they 

©Relegati five in inſulam deportati, debent locis tuere before 

interdictis abſtinere nam contumacia ejus Cendemna- 
cumulat tion. 
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cumulat peehiath : & nemo poteſt edmmentum, re- 
meatumve dare exuli, nifi Imperator, ex aliqua 
cauſa, J. 4. fe de penis. 

Cum falutatus eſſet 3 Gentiano, & Advento, & 
Opilio Macrino, Præfectis Prætorio, clariſſimis viris 


- item Amicis, & Prineipalibus - Officiorum, & utriuſ- 


ue Ordinis viris & proceſſiſſet, oblatus eſt el Julia- 
nus Licintanus, ab Opilio Ulpimo tune Legato in 
inſulam deportatus : tunc Antoninus Auguſtus dixit, 
Reftituo te in integrum Probinciæ tuæ, & adjecit : Ut 
autem ſcias, quid fit in integrum reſtituere, honoribas, 


E ordini tuo, & omnibus exteris te reſtitus. l. 1. Cod. 


de ſententiam paſſis & reſtitutis. 

Cum patrem tuum in metallum damnatum fuiſſe 
proponas, ejus quidem bona meritò a fiſco occupata 
ſunt : nee ideò quod ex indulgentia mea pcena tantum- 
modo metalli liberatus eſſet, etiam bonorum reſtitutio- 
nem impetravitz niſi ſpeciale beneficium ſuper hoc 


fuerit impetratum. J. 2. Cod 15d. 


[As to what is mentioned in this Article 


touching the Commutation of Punifhments by 


the Sovereign, it is to be obſerved, that in 
England it is held as à Maxim in Law, 
Non alio modo puniatur quis quam ſecun- 
dum quod ſe habeat condemnatio. So 
that the King cannot by any Warrant under 
the Great Seal alter the Execution, other- 
wiſe than the Judgment of the Law doth 
direct. In caſe of High Treaſon, Bebeading 
is Part of the Fudgment, and therefore the 
King may pardon all the reſt ſaving Behead- 
ing, as is uſually done in caſe of Nobility. 
But if a Man being attainted of Felony, be 
beheaded, it is no Execution of the Judg- 
ment; becauſe the Fudgment is, that he be 


hanged, until be be dead. Coke zd Inſtit. 
pag. 52. 212, Bracton, lib. 3. fol. 104. 


\ { EN 
Criminals who have obtained Leters of 6. 1, 
Remiffion, of Abolition, cannot have of 4 
them regiſtred, unleſs they themſelves ian 
be Prifoners and entred as ſuch in the — 
Jailer's Book or Calendar. The preſent- gi 
ing of the Letters does not ſtay the Cri- 
minal Proceedings in the Cauſe, fo that 
they may notwithſtanding proceed to re- 
peat the Witneſſes, and confront them 
with the Parties accuſed. Notice is given 
of the ſaid Letters to the Party who has 
the Civil Intereſt, with Intimation to appear 
and ſhew Cauſe, if he has any, why they 
ſhould not be allowed and regiſtred. 


See the Ordinance of 1670, Tittz16. 


[In England, he who claims the Benefit 
of a Pardon muſt plead it. And he that 
pleads a General Pardon by Parliament, 
wherein there are Exceptions, muſt aver 
that he is none of the Perſons excepted, 
But of a General Pardon by Parliament 
without Exception, the Court ex Officio 
muſt take notice. And he that pleads a 
particular Pardon, muſt ſhew it under Seal, 
Hales's Pleas of the Crown, pag. 252. 
Coke's 3d Inſtit. pag. 234.] 


Here endeth the Supplement to the fourth Book of 
the Publick Law. 
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The Two Vorumts of The CIVIL LAV 
m its Natural Order. 


A. 

BOLITION of a Crime, how the 
ſame differs from a Pardon, and 
when neceſſary. Vol. II. Page 649 

Accretion, how the Right thereof takes 
place in the Succeſſion of Inteſ- 
tates, and how in Teſtamentary 
Succeſſions. II. 85. 86 

The Right of Accretion in the Civil Law, is the 
fame as that of Survivorſhip in the Common- 
Law of England. ibid. 92 

The Right of Accretion in the Civil Law takes 
place only in Succeſſions, and not in Deeds or 
Grants. But that of Survivorſhip in England 
takes place both in the one and the other. ibid. 92 

Among Co-heirs, or Co- executors, there is always 
a Right of Accretion. ibid. | 93 

There 1s a Right of Accretion among Legatees who 
are conjoined by the thing deviſed. ibid. 95 

Among Legatees by ſhares, or portions, there is no 
Accretion. ibid. 9 

Acts of a Court of Juſtice ought to be taken down 
in writing, in order to preſerve the memory of 
them. II. 659 

They ought to be written and atteſted by the pub- 
lick Officers who are veſted with the power of 


ſpeeding them. ibid. _ 660 
Advocates, their Profeſſion, II. EE G12. 
VoL. II. oy 


The ſeveral Functions of Advocates. ibid. G15 
Their Duties, ibid. 616 
They ought to defend the Cauſes of their Clients, 

by the Force of Truth and Juſtice, and not by 


Falſities. ibid. 617 
They ought not to purchaſe the Rights of their 
Clients. ibid. 618 
Age, of Majority and Minority. Vol. I. 25. 535 
Diſpenſation of Age. ibid. 535 
Aliens, what Incapacities they are under. I. 26 


They cannot inherit Lands in England, but an Alien 
who is not an Enemy, may be an Executor or 
Adminiſtrator. ibid. 555, 591 

An Alien that is a Subject to a Prince who is in 
Amity with the Crown of Great Britain, may 
diſpoſe of his Goods and Chattels by Will. II. 14 

The Right to the Eſtates of Aliens. ibid. 376 

Who are Aliens. ibid. 376 

Children of Aliens are reckoned natural born Sub- 
jects of the Country where they are born. ibid. 


376 
Aliens are incapable of Church Benefices. ibid. [543] 
Afpparitors, are Officers who attend on Courts of juſ- 


tice, for executing their Orders. II. 559 
Their Functions and Duties. ibid. 608 
Apparitors in England are the Officers which attend 

Eccleſiaſtical Courts. ibid. 609 


Appeals, to what Courts they lie in England. II. 568 


Qqqq Difference 
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AJ TABLE of the 


Difference between the 4 from whom there 
lies an Appeal, and thoſe who judge of Appeals, ib. 


568 
Appeals from Abuſes of the Spiritual Authority. ibid. 
544 
Who may appeal from the ſaid Abuſes. ibid. 544 


Avrbitrators, their Power and Engagements. I. 225. 226. 
Who may be Arbitrators, and who not. ibid. 226 
They cannot give their Award, unleſs they are all 

together. ibid. 226 
The Power of Arbitrators is regulated by the Com- 
promiſe. ibid; | 226 

The Functions of Arbitrators. II. 621 

Their Function determines when they have given 

their Award. ibid. 621 
Arbitrators being Mediators, are not obliged to judge 
according to the Rigour of the Law. ibid. 621 
In England Arbitrators are particularly recommend- 
ed to Merchants and Traders, for terminating 
their differences with one another. ibid. 622 
Some Matters cannot be referred to Arbitration. ib. 
8 623 

The Awards of Arbitrators have not the ſame et- 
fect as the Sentences of Judges. ibid. 623 
Perſons incapable of being Arbitrators. ibid. 624 
The duties of Arbitrators. ibid, 624. 626 
, the duties of thoſe who ſerve in it. Il. 328 
The Diſcipline to be obſerved therein. ibid. 329 
Diſobedience to Command is to be puniſhed, altho' 
it have a good Succeſs. ibid, 330 
What ought to be the Conduct of the General of an 
Army. ibid. 330. 331 
The duties of the Subaltern Officers in an Army. ib. 
333 

The duty of the common Soldiers. ibid. 333 
The Crimes and Offences of the Sold ers. ibid. 333 
The ſeveral forts of Perſons whoſe Condition ob- 
liges them to ſerve in the Army. ibid. 453 
Other duties which the ſaid Perſons are obliged to, 
beſides that of actual Service in War. ibid. 454 


Avtificers, their Privileges. I. 370 
Their Duties. II. | 468 
Arts, of three ſorts. II. 413 
The Characters which diſtinguiſh the Liberal Arts 
from the Mechanick Arts. 1bid. 413 
Aſcendants, in what manner they ſucceed, I. 663 
Who are Aſcendants. ibid, 664 


The neareſt Aſcendants exclude the remoteſt. ibid. 665 
There is a kind of Repreſentation among the A- 
ſcendants. ibid, 665 
By the Civil Law, Brothers and Siſters of the 
wholeBlood ſucceeded with the Aſcendants. ib. 665 
By the Law of England, the Brothers and Siſters of 
an Inteſtate do not cor:cur with the Father in the 
Succeſſion of the Inteſtate's Perſonal Eſtate, but 
they come in for an equal ſhare with the Mo- 
ther. ibid. 666 
A ſcendants have the Right of Tranſmiſſion, ibid. 667 
The Rights which ſome Aſcendants may have, ex- 
cluſive of the others, in the Goods of the Chil- 
dren. ibid. 667 
Two ſorts of Rights which A ſcendants have in the 
Goods of their Children. ibid. 672 
In what caſe the things given by Aſcendants to 


their Children revert to them. ibid. 673 
Awards, the Authority thereof. I. 223 
Arbitrators cannot alter their Awards. ibid. 226 


B. 


Ailiſß, are Officers which attend on Courts of 


Lies II. 559 
The Functions and Duties of Bailiffs. ibid. 608 
Two principal Functions of Bailiffs. ibid. 609 


Baſtards, who are reckoned to be ſuch. I. 20 
The Succeſſion of Baſtards. ibid. 555. II. 377 
Baſtards do nor ſucceed to Inteſtates. I. 569. 646 
The Parents of Baſtard Children have no Right to 
lucceed to them, ibid. 667 
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Baſtards are excluded from Legal Succeſſions by the 
Law of England. II. 110 
Baſtards not legitimated in England, by a ſubſe- 
quent Marriage of their Parents. ibid. 308. 377 
Benefices held in Commendam. II. 443 
Plurality of Benefices is unlawful. ibid, 450 
The King's Right to judge of the Poſſeſſion of Be- 
nefices. ibid. [543] 
The Clergy cannot direct Money to be levied on 
the Temporalities of Benefices without the King's 
leave. ibid. | [544] 
Birth, the Ties thereof, and the principles of the Laws 
which are the conſequences of it. I. viii 
Biſhops, the manner of their Election in Exgland. II. 440 
The Seminaries of Biſhops. ibid. 441 
The duty of Biſhops to viſit their Dioceſes. ib. 449 
In England the Biſhops viſit their Dioceſes once in 
three years. ibid. 449 
Bridges, are of publick uſe, IT. 399 
The Policy concerning Bridges, and the keeping 
them in repair. ibid. 403 
Brokers, their uſe, I. 244 
Their Engagements. ibid. 245 
The Engagements of thoſe who imploy them. ib. 245 
Brothers and Siſters are of three kinds; either by the 
ſame Father and Mother, or by the Father only, 
or by the Mother only. ibid. 681 
Brothers are the firſt in the Order of Collaterals. ib. 

| 3 
Brothers of the whole Blood exclude thoſe of the 
half Blood from Succeſſions, by the Civil Law; 
but in England they come in for equal ſhares in the 
diſtribution of the Perſonal Eſtates of Inteſtates. ib. 
683 
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| C4 of Cathedral and Collegiate Churches are 


obliged to perſonal Reſidence. II. 448 
Care which one is bound to take of the thing belong- 
ing to another perſon, I. 43. 44 

t 


What care the Seller ought to take of the thing 
ſold. ibid. 64, 65 
Carriers, their Engagements. I. 239. 240 
They are anſwerable for their Servants. ibid, 240 


Th ey have a Privilege for recovery of Payment for 
the Carriage of the Goods. ibid. 371 
Cautions, their uſe, and the ſeveral forts of them. I. 393 
Caution N be given for all manner of Engage- 


ments. ibid. 394 

The quality of Caution given in a Court of Juſtice. ib. 
397 

Ceſſion of Goods, the definition thereof. I. 521 


In what Caſes it is received in England. ibid, 521 
The Ceſſion 2 to be on the Debtor's Oath. ib. 522 
It does not diſcharge the Sureties. ibid. 


22 
Chancellor, the juriſdiction of the Lord High Clan- 


cellor of the Kingdom. II. 570 
Children, lawfully begotten. I. 20. 648 
Still-born Children. ibid. 20. 647 


Abortive Children. ibid. 20 
Children unborn. ibid. 20. 650 
Poſthumous Children. ibid, 21. 647 
Children born after their Mother's Death. ibid. 21 
In what manner Children ſucceed to their Parents. 
ibid. | 646. 648 
Children of Children, ſucceed by Repreſentation with 
the Children of the firſt degree. ibid. 649 
Of the Caſe where the Father and Son die at the 
{ame time. ibid. 6572 
How Children of different Marriages ſucceed. ib. 649 
Children have the Right of Tranſmiſſion. ibid. 645 
Children which are not born, are nevertheleſs capa- 
ble of receiving benefit by a Teſtament. II. 16 
The word Children is underſtood only of thoſe who 
are lawfully begotten. ibid. 56 
Churches, Cathedral and Collegiate, the end of their 
inſtitution, II. 440. 442 
The uſe of the Temporal Power in what regards 
the Church, ibid, 531 
The 
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The Right of Princes over the Temporalities of 
the Church. ibid. [542] 
Citation of the Party, is neceſſary in all Judicial Pro- 
ceedings. II. 658 
Clergy, takes in the whole Eccleſiaſtical State. II. 437 
The diſtinction of Clergymen. ibid. 439 
The Paſtoral Functions of the Clergy. ibid. 439. 445 
Clergymen who are Judges in the Temporal Courts 
in France. ibid. 442 
The duties of Clergymen. ibid. 444 
They ought to be modeſt in their Apparel. ib. 446 
The Clergy not prohibited to marry in England. ib. 


447 

The Clergy obliged to Reſidence, ib. 447 
Clergy exempt from ſerving in Civil Offices in 
England. ibid, | 448 
The Clergy ought to be free from Avarice. ib. 449 
Coachmen, their Engagements, I. 239 
Codicils, the nature and uſe thereof, II. 139 
One may make ſeveral Codicils, which may ſubliſt 
all together. ibid. 140 

The Codicil makes a part of the Teſtament, when 
there is one. ibid. 140 
Two ſorts of Codicils. ibid. 140 
The Codicil hath its effect, altho' it be not expreſ- 
ly confirmed by the Teſtament. ibid. 141 
What number of Witneſſes is required to a Co- 
dicil. ibid. 141 
Cauſes which annul Codicils. ibid. 141 


Coin, is the Price of all Things in Commerce. I. 31 
The publick Coin in England is not to be altered 
without the aſſent of Parliament. II. 311 

The forging of the King's Coin in England is High 
Treaſon. ibid. 311 
Qlaterals, who they are, and in what manner they 
ſucceed. I. 680 
Three different Orders of Collaterals. ib. 660. 682 
The Order of the Succeſſion of Collaterals, ib. 682 
After the Children of Brothers and Siſters, all the 
other Collaterals ſucceed according to their prox- 
imity. ibid. 687 
Collation of Goods, the nature thereof. I, 687. 688 
What Things are exempted from this Collation. ib. 


689. 691 
All the Children are obliged to it, without diſtinc- 
tion. ib. 689 


The Law of England diſtinguiſhes in this particular 
the Heir from the other Children. ibid, 689 
Of the perſons who are bound to collate, and to 
whom the Collation is to be made. ibid. 690 
The things which are ſubject to Collation, and 
thoſe which are not. ibid. 691 
The Collation is due, whether the deceaſed left be- 
hind him a Teſtament, or died inteſtate, ib. 694 


Commerce, the nature and uſe thereof. II. 460 
It is by Commerce that we have the uſe ot all 
things. ibid, 461 


Precautions in favour of Commerce. ibid. 462 
The duties of thoſe who drive any Trade or Com- 
merce. ibid. 462 
They ought not to give one Commodity inſtead of 
another. ibid, | 463 
They ought to declare the faults of the Merchandiſe 
wh'ch they ſell. ibid. 463 
Common, of thoſe who chance to have any thing in 
common together without a Covenant, I. 302 

The Law of England diſtinguiſhes thoſe who have 
Things in common into three Claſſes, ib. 303 
How a Thing may belong in common to ſeveral 
perſons without a Covenant. ibid, 304 

The mutual Engagements of thoſe who have Things 
in common. ibid. 304 
Communities, Eccleſiaſtical and Secular. I. 27. II. 243 
The Engagement of a Community is not divided 


among all the Members. I. | ag6 - 
The nature and uſe of Communities, and their 

kinds. II. 473 
They are of three ſorts, ib. 473 


The Order and Policy of Communities. ibid. 475 


Communities have their Rights, their Goods, and 
their Statutes, ibid, 476 
In what manner Communities deliberate about their 
common Affairs. ibid. 478 
No Eccleſiaſtical Communities can be eſtabliſhed 
without the Prince's leave. ibid. [543] 
Compenſation, the nature and effect thereof. IT, 511 
The Judge may compenſate by virtue of his Ot- 
hce. jÞid. 712 
Among what perſons Compenſation takes place, 
and in what debts. ibid. 513 
There is no Compenſation againſt debts due for 
publick Taxes. ibid. 513 
No Compenſation in a thing depoſited. ibid. 514 
One can compenſate only that which may be given 


in payment. ibid. 514+ 
Compromiſes, the uſe and nature thereof. I. 223. 224 
The manner of proceeding therein. ibid, 224 


The Compromiſe obliges only to the Penalty. ib. 224 
Accuſations of Crimes cannot be compromiſed. ib. 


225 

Nor a Cauſe wherein the State or Honour of a per- 
ſon is concerned. ibid. 227 
Conditions in Covenants. I. 48, 49, 50 
In Sales. ibid. 71 


What is meant by the Condition of Perſons. II. 409 
The Cauſes of the Honour and Dignity of Condi- 


tions of Perſons. ibid. 411.412 
The ſeveral uſes of the Conditions of Perſons. ibid. 
414 


Confeſſim of the Party ſerves for a Proof. I. 459 
The bare Confeſſion of a Criminal is not ſufficient 
for his Condemnation, unleſs the ſame be ſupport- 


ed by other Circumſtances. II. 658 
Confiſcation, the meaning thereot. I. F55 
Covenant, the definition thereof. I. 34 

Four ſorts of Covenants. ibid 34 


No Covenant obligatory without a Cauſe. ib. 35 
Some Covenants have a proper Name, and others 


not. ibid. 35 
Conſent makes the Covenant. ibid. 35 
Covenants which oblige by the Intervention of a 

Thing. ibid. 5 
Covenants are either written or unwritten. ib. 36 
Proof of unwritten Covenants. ib. 36 
Covenants made in the Preſence of a Notary Pub- 

lick. ibid. 36 
Covenants between abſent Perſons. ibid. 37 
Who may enter into Covenants. ibid. 37 
Who may covenant for others. ibid. 38 
Covenants are in the place of Laws. ibid. 38 
Covenants contain three forts of Engagements. ib. 

2 
Covenants require a mutual performance, ibid. 7 
Penalty of non-performance. ibid. 42, 46 


A perfect Integrity required in all Covenants. ib. 45 
Covenants admit of all forts of lawful Pacts and Con- 
ditions. ibid, 7 47 
Effect of the ſeveral Conditions in Covenants. ibid. 
: 48.49.59 

Effect of Clauſes of Nullity, and Penal Clauſes in 
Covenants. ibid. 50. 51 
Covenants which are null from the beginning. ib. 52 
Cauſes of the Nullities of Covenants, ibid. 52.53. 54 
The conſequences of Covenants that are null. ib. 54 
Of the diſſolution of Covenants which were not 


null. ibid. 55. 56. 57 

The Vices of Covenants, and their effect. ibid. 246 
Two ſorts of unlawful Covenants. ibid. 257 
Unlawful Covenants liable to Puniſhment. ib. 258 
Effect of unlawful Covenants. ibid. 258 
Creditors, of that which is done to defraud Creditors. I. 
8 

The ſeveral ſorts of Frauds which are . 
to the prejudice of Creditors. ibid. 339 


Engagements of thoſe who commit the ſaid Frauds, 
or are partakers in them. ibid. 343 
Puniſhment of the Debtors who defraud their Cre- 
ditors. ibid. | LY 343 
Privi- 
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Privileges of Creditors. ibid. 345. 368 
He who innovates his Debt, loſes his Privilege. ib. 

| 375 
Competition and Preference among Creditors who 
are privileged. ibid. | 376 
Three Orders of Creditors. ibid, ">. 7 296 
Of a Creditor who pays off a Creditor more anci- 
ent than himſelf, ibid. 380 
Crimes, of two ſorts. II. 633 


Means for removing the Cauſes of Crimes. ib. 634. 


635 

The Matter of Crimes and Offences. ibid. 636 
The Character common to all kinds of Crimes and 
Offences. ibid. 637 
The ſeveral kinds of Crimes, as they diſturb the Or- 
der of the Society of Mankind. ib. 639 
What acts of Injuſtice come properly under the 
denomination of a Crime. II. 641 
There are three Cauſes of the differences between 
Crimes. ibid; 644 
The manner of proſecuting Criminals. ibid. 647. 648 
Curators, their uſe. I. | 287 
The ſeveral ſorts of Curators, and their power. ib. 288 
Engagements of Curators. ibid. 29 1 
Engagements of thoſe ro whom Curators are aſ- 
ſigned ibid. 292 
Cuſtoms, in what caſes the Cuſtoms of neighbouring 
Places, and of the chief Towns, ſerve as Rules 
to the other places. ibid, xlvi. 14 
Wherein Cuſtoms differ from written Laws. ib. xliv 
Cuſtoms and Uſages are the Interpreters of Laws. 
; ibid. xlvi. 

Diſuſe aboliſhes Laws and Cuſtoms. ibid. xlvi 
The foundation of their Authority, ib. 5 
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Amages "occaſioned by Faults which do not a- 
mount to a Crime. I. 317 
Damage done by throwing things out of Houſes. 
ibid. 317 

Damage done by living Creatures. ibid. 319 
Damage done by the Fall of a Houle. ibid. 322 


Damage occaſioned by Faults, without an intention 
of doing harm. ibid. 326 

Damage which another perſon might have prevent- 
dad. ibid. 328 
Damage occaſioned by an Accident, preceded by a 
Fauſt. ibid. 329 
The ſeveral forts of Damages, and their cauſes. ib. 
407+ 423 


Difference in Damages, according as the perſon 
who owes them has acted fairly, or unfairly. 


ibid. 426 

Damages may be due, altho* they have not been oc- 
caſioned by any Fault. ibid. 427 
Conſequences which appear remote, and yet enter 
into the Eſtimate of 2 ibid. 427 
Damages for loſſes which depend on future e- 
vents. ibid. 428 


By what views Damages are to be eſtimated, ib. 428 
All Damages are eſtimated in Money. ibid. 430 


Dearth, the means to prevent it in things neceſlary 
for Life. II. 393 

The Cauſes of Dearth. ibid. 394 
Death, what is Civil Death. I. 26 
Profeſſion of a Religious Order, is a Civil Death. 
II. 14 


Delegation, the definition thereof. I. 518 
It requires the conſent of all parties. ibid. 518 
Difference between Aſſignment of a Debt, and a 

Delegation, ibid. 518 
Delegation is a kind of Novation. ibid. 718 
The perſon delegated cannot revive the former Ob- 

ligation. | F18 

Delivery of things moveable and immoveable. I. 60 
In what manner things incorporeal are ſaid to be 

delivered. ibid. G1 
What are the effects of Delivery. ibid. 61. 62 
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The place of Delivery. ibid. 63, 64 
Damages for the delay of the Delivery. ib. 63. 64 
Demeſnes of the Prince. II. z. 363 
The nature and kinds of the Rights of the De- 
meſne. ibid. + 365 
They are inalienable, except in certain caſes. ib. 368 
Alienations of the Demeſnes of the Crown are 
made with the charge of Reverſion. ibid. 368 


The Demeſne is impreſcriptible. ibid. 369 
How Lands that were not part of the Demeſne 
may become ſo. ibid. 370 
How the private Goods of the Prince become part 
of the Demeſne. ibid. 370. 385 
Rules common to the ſeveral ſorts of Goods and 
Rights of the Demeſne. ibid. 378 


The private Demeſne of the Prince. ibid. 384 
The privileges of the King's private Demeſne. ib. 385 
Privileges of the Queen's Demeſne. ibid. 386 
Jum, the nature thereof. I. 139. 140 
People may depoſite the Goods of others. ibid. 140 
In what caſe the thing depoſited may be reſtored 
to another than the Owner. ibid. 140 

The produce of the thing depoſited is part of tlie 
Depoſit. ibid. 141 

If the thing depoſited belongs to ſeveral perſons, 
the Depoſitary ought not to reſtore it but to all 

of them together, unleſs it be otherwiſe agreed. 
ibid. 141. 142 

If the Depoſitary uſes the thing depoſited againſt 
the Owner's Will, he commits a fort of Theft. 
ibid. | 142 
Engagements of the Depoſitor, ibid. 143 
Engagements of the Depoſitary. ibid. 143. 144 
A thing * does not enter into Compenſa- 
tion. ibid. | | 146 
The nature of a neceſſary Depoſit. ibid. 147. 148 
Difference between a Depoſit and Sequeſtration. ib. 
Deſcendants, who come under that denomination. . 
646 

Order of the Succeſſion of Deſcendants. ibid. 648 
Deſcendants exclude the Aſcendants from Succeſſi- 
ons. ibid. 651 
Directors of Companies, in what manner, and by 
whom they are named. I. 293. 294 
Their power, and the duration thereof. ibid. 294 
Their Engagements. ibid. 295 
What Engagements the Company is under to thoſe 
whom they have appointed Directors. ibid. 295 
How Directors may be bound in their own names. 


ibid. 296 
Diſcomfiture, the definition thereof. T. 523 
Difference between Diſcomfiture and Bankrupcy. 
ibid. 523 

Diſheriſon, what it is. II. ” $09 


By the Civil Law, Parents could not diſinherit their 
Children, nor Children their Parents, without a 


juſt cauſe. ibid. 110 
The Portion of a Child who is diſinherited accrues 
to the other Chilaren. ibid. 114 

The ſeveral Cauſes which render a Diſheriſon juſt. 

| | ibid. 116 

Difpenſations, are granted by the King. II. 306 


The foundation and nature of Diſpenſations. I. xxxiv 
In what caſes Diſpenſations in England are granted 
by the King with conſent of Parliament. II. 307 
Domicil, the Rules whereby to judge of the Domicil 


of every perſon. II. 484 
Every one has the liberty of chuſing his own Do- 
micil. ibid. 486 


It may happen that one has no Domicil at all. ib. 486 
The Widow retains the Domicil of her deceaſcd 


Husband, unleſs ſhe changes it. ibid. 487 

The Domicil of Exiles. ibid. 487 
Donations which have their effect in the lifetime of 
the Donor. I. 183. 186 
Donations between Man and Wife not allowed by 
the Civil Law. ibid. 184.185 


In what reſpects they are tolerated by the Cuſtoms 
of 
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the Law of England. I. 185 
Engagements of the Donor. ibid. 188 
Engagements of the Donee. ibid. 189 


On what account Donations may be revoked. ib. 190 
The nature of Donations made in proſpect of 


death. II. 144 
Who may make Donations in proſpect of death. ib. 

| | | 145 
The Rules of Codicils and Legacies agree to Do- 
nations in proſpect of Death. ibid. 146 

, or Marriage Portion, I. 166. 170 
Foundation of the Rules of Dowries. ib. 167. 170 


Privileges of Dowries: ibid. 168 
The Settlement of the Dowry implies the Condi- 
tion that the Marriage ſhall take effect. ib. 173 
Engagements of the perſons who give the Dowry. 
ibid. | 173 
Reverſion of the Dowry. ibid. 174 
Engagements of the Husband with reſpect to the 
Dowry, and the Reſtitution thereof. ibid. 175 
The Husband's Expences in and about things belong- 
ing to the Wife's Dowry, how to be adjuſted. ib. 
177, 178 
E. 


Arneft, its effect in Sales. I. 71 
Emancipation, does not alter the natural Right 


of the Paternal Power. ibid. 25 


Engagements, the ſeveral kinds thereof which are the 


Foundation of Socity. I. vii. ix 
Some general Rules which ariſe from the ſaid En- 
gagements. ibid. xii 
All Engagements contrary to Law and Good Man- 
ners are unlawtul: ibid. xiv 
Engagements, voluntary and mutual, I. x. 33 
Engagements which ariſe from Covenants, altho' 
not particularly mentioned. I. 41 
Engagements which are formed without a Cove- 
nant, I. 259 
Engagements of thoſe who manage the Affairs of 
others without their knowledge. ibid. 297 
Engagements of the perſon whoſe Affair hath been 
managed by another without his knowledge. ib. 
300 

Engagements of thoſe who receive what is not 
their due, or who have in their poſſeſſion the 
thing of another perſon, without a Covenant. ib. 

nt 311.315 
Engagements of the Owner of the thing which is 
in the poſſeſſion of another without a Covenant. 


ibid. 316 
Engagements which are formed by Accidents. ibid. 
329 


In what manner ſuch Engagements are formed.ib. 3 30 
The conſequences of Engagements tormed by Ac- 
cidents. ibid. 333 
Conſequences which add to Engagements, or which 
ſtrengthen and corroborate them. ibid. 345 
Conſequences which annul or diminiſh Engage- 
ments. ibid. | 499 


Equity, is the univerſal Law. I. 
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Is the firſt way to interpret the Laws. ibid. 8 
The intention' of the Lawgiver, in Arbitrary Laws, 
fixes the temperament of Equity. ibid. 8 
When we ought to follow Equity, and when the 
Rigour of the Law. ibid. 11. 12 


Error in Fact, and in Law. I. 248. 250 


Error of Minors does them no prejudice. ib. 249 
Error of perſons come to full age, hath divers ef- 
fects. ibid. 249 


Error cauſed by Fraud. ibid. 249 
We are to judge of the effect of the Error by the 


circumſtances, ibid. 250 
Error in computation. ibid. 250 
Eftates, of Inheritance, and of Purchaſe, I. 31 
Eſtate Paternal and Maternal. ibid. | 32 


| Eftimation of a thing referred to a third perſon, I. 44 
Eunuchs, who. I. Le ; e 
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of France, and how they ſtand with regard to Evidfion, what it is. . 


j 
Damages for Eviction, and other troubles. ib. 79 
If the thing fold is worſe or better at the time of 

Eviction, what is to be recovered of the Seller; 


ibid. 80. 81 
He who is obliged to Warranty, cannot evict. ibid. 
82 


The Purchaſer who is moleſted, ought to give no- 
tice to the perſon of whom he purchaſed, ibid. 
8 
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Eviction takes place in Exchange, as well as Sale. ib. 


Exceptions, their foundation and nature; I. ul 
Exceptions are Rules. ibid. 4 
Two ſorts of Exceptions. ibid. 4 

Exchange, is more ancient than Sale. I. 92 
It has almoſt the ſame Rules as the Contract of 

Sale. ibid. 93, 94 
The nature of Bills of Exchange. ibid. 243 

Exchequer, the Privileges thereof, II. 380 
The Exchequer is always reputed ſolyent. ibid. 381 
It has the pre-emption of Metals, ibid. 381 
It has always a tacit Mortgage. ibid. 382 
The Exchequer does not warrant the defects of the 

things it ſells. ibid. 383 
In doubtful caſes the Exchequer is not favoured. 0 
4 

Executor, the definition thereof. I. 778 
Who may be Executor. ibid. 563. 564 
What perſons are accounted unworthy of the Of- 

fice of Executorſhip. ibid. 585. 586 
Perſons who can have no Executors. ibid. 5791 


The Rights which are annexed to the quality of 
Executor. ibid. 5992 
The ſeveral ſorts of Engagements of Executors. ib. 


Engagements which may be impoſed upon an Bae. 
cutor. ibid. 597 
Engagements which ariſe from the quality of Ex- 
ecutor, altho* the perſon to whom he ſucceeds 
does not impoſe any. ibid. 599 
In what manner Executors are bound for the 
Debts, and other Charges of the Succeſſion. ibid, 
601 

Engagements of the Executor, on account of 
Crimes or Offences committed by the perſon to 
whom he ſucceeds. ibid. ä 604. 610 
Of thoſe who are in the place of Executors, altho? 
they are not really fo. ibid. 615 
All Executors have the benefit of an Inventary. ib, 
f | 619 
In what manner the Executor ought to pay the 
Debts owing by the deceaſed. ibid. 623 
In what caſe an Executor who has once renounced 
is allowed afterwards to retract, ibid, 632 
One may be inſtituted Executor, without being ex- 
preſly named; IT. 16 
The uncertainty as to the perſon who is named 
Executor, renders the Inſtitution null. ibid. 17 
In what caſes the Executor is more favoured than 
the Legatary. ibid. 61.62 
The Law of England takes notice of three ſorts of 
Executors. bid. 106 
The uſe of Executors of Teſtaments. ibid. 107 
Penalty of the Executor who is charged to reſtore 
the Goods of the Succeſſion, and who has neg- 
lected to make an Inventary of the Effects. ibid. 
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Expences, are of three ſorts, I. 6 4/ 
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Actor, is not obliged in his own name. I. 242 
In what manner the power of a Factor ex- 


pires. ibid. 242 
Fairs, the uſe thereof. II. 390. 392 
The Privileges of Fairs. ibid. | 393 
alcidian Portion, the uſe thereof, and wherein it con- 
fiſts. II. 199 
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It does not take place in England. II. 199 
The Executor has not the benefit of the Falcidian 
Portion, unieſs he makes an Inventary. ib. 200 

It is taken out of the Goods which are found in 
the Succeſſion at the time of the Teſtator's 
Death. ibid. TY 5 D 200 
Of the Diſpoſitions that are ſubje& to the Falcidian 
Portion. ibid. 204 
Of thoſe to whom the Falcidian Portion may be 
due. ibid. 210 
Cauſes which make the Falcidian Portion to ceaſe, 

| or which diminiſh it. ibid. 212 
Father, who is ſaid to be a Father of a Family, and 
who a Son, I. 24 
What Right Fathers had in the Goods of their 
Children, by the Civil Law. ibid. 670 
The Father's duty in relation to the Goods of which 
he has the Uſufruct. ibid. 671 
Parents who are poor, have a right to be relieved 
out of their Children's Eſtates. ibid. 671 
Fiduciary Bequeſt, the definition thereof. II. 238 
The | ought to reſtore the Fruits of the 
Fiduciary Bequeſt from the time of his delay. ib. 

239 

The Executor recovers the expences he has laid — 
on the Fiduciary Bequeſt. ibid. 240 
Puniſhment of the Executor who detains the Fi- 
duciary Bequeſt. ibid. 241 
Children charged with the Fiduciary Bequeſt, retain 
their Legitime, or Child's part out of it. ib. 241 
Fiſhery, Regulations touching the Right and Liberty 
of Fifhing in the Seas. II. 401 

The Policy as to Fiſhing in Rivers. ibid. 402 
Force, the nature and effect thereof. I. 251. 253 
We are to judge of the effects thereof by the cir- 
cumſtances. ibid. 254 
Counſel and Authority are not to be accounted 
Force. ibid. | 255 

An Order of a Court of Juſtice is not Force. ibid. 


225 
Forces neceſſary for the Government of a State. II. 
393 
The uſe of Forces within a Kingdom. ibid. 326 


The uſe of Forces without a Kingdom. ibid. 328 
Foreſts, the Policy relating to them. Il. 405 
Many Acts of Parliament in England for the increaſe 
and preſervation of the Timber growing in the 


Foreſts. ibid. 405 
Ferfeiture, the Right thereof. II. 272 
Two ſorts of Forfeitures. ibid, 371 


In'what manner Forfeitures are acquired. ib. 372 


Fraud, the definition thereof. I. 256 
It is judged by the quality of the Fact, and the cir- 
cumſtances. ibid. 156 

Fraud is never preſumed, but ought always to be 


proved. ibid. 257 
Freemen, are thoſe who have preſerved their natural 

Liberty. 1. nate 24 
Friendjhips, the nature of them, and their uſe in So- 
„ | XV. xvii 
. The * of Friendſhip. ibid. xvi 
Fruits, the Firſt Fruits due by the Clergy. II. [543] 
Funeral Charges, are a privileged Debt. I. 374.612 


If any other perſon beſides the Heir has buried the 

deceaſed, how he may recover the Funeral Char- 

ges. ibid. 612 
G. 


8 Overnment, divers ſorts thereof, IT. 291 
The neceſſity and uſe of Government. ib. 297 
Paternal Authority the firſt kind of Government. ib. 
298 

Of the Obedience due to Governors. ibid. 
Grants of Princes are favourably interpreted. I. 14 


Suurdianſhips, of three ſorts in England. I. 262 
H. 

Abitation, the definition thereof. I, 196. 197 

It extends to the whole Family. ibid, 197 
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The Right of Habitation may be transferred. I: 


198 
It is for life. ibid. h 198 
In what caſes it may determine before the death of 


the Party. ibid. 203 
Heir, the definition thereof. I. 558 
Two ſorts of Heirs. ibid. 558 
By the Law of England a man cannot be Heir to 
Goods or Chattels. ibid. | 559 
The Engagement of the Heir has three Characters. 

ibid. 560 


The Heir is reputed ſuch from the moment of the 
death of the perſon to whom he ſucceeds. ib. 561 
Who may be Heir. I. 563. 564 
Whether a Child born before its time, but born a- 
live, can inherit. ibid. 565 
Who are the perſons that are accounted unworthy 
of being Heirs, ibid. 585. 586 
Perſons who can have no Heirs. ibid. 591 
Rights annexed to the quality of Heir. ibid. 592 
The Heir may renounce the Inheritance. ibid. 593 
The ſeveral ſorts of Engagements of Heirs. ib. 595 
Engagements which may be impoſed on an Heir, 
and by what kind of Diſpoſitions. ibid. 597 
Engagements which ariſe from the quality of Heir, 
altho* the perſon to whom he ſucceeds does not 
impoſe any. ibid. 599 
Engagements of Co-heirs to one another. ib. 612 
Of thoſe who are in the place of Heirs, altho' they 
are not really ſuch, ibid, 617 
Heir with the benefit of an Inventary. ib. 618 
The Heir may deliberate whether he will accept the 
Inheritance, or not. ibid G1 
How one becomes Heir with the benefit of an In- 
ventary. ibid. G21 
What are the Acts of an Heir. ibid, 625 
Acts which have ſome relation to the quality of 
Heir, but which do not engage one in it. ib. 628 
Of Partitions among Co-heirs. ibid. 632 
The word Heir hath a more extenſive ſignification 
in the Civil Law, than it hath in the Law of 


England. II. 4 
Hereticks, the Penalties which the Laws inflict againſt 
them. II. > F< 
Hermaphrodites, who. T. 21 
Highways, are of publick uſe. IT. 399 
Policy concerning the Highways. ibid. 404 
Honour, the ſeveral ſignifications thereof. II. 642 
The Law protects the Honour of perſons. II. 643 
Hoſpitals, the reaſon of their Foundation. II. 724 
Of the Government of Hoſpitals. ibid. 528 
The duties of the Governors of Hoſpitals. ib. 529 
Hunting, the Policy which regulates it. II. 405 


Several Regulations made in England to reſtrain the 
liberty of Hunting, and to preſerve the Game. ib. 


405 

Husband, his power over the Wife. I. 19 
His Right to the Wife's Eſtate, by the Law of 
England. ibid. 169. 172 


The Right of Succeſſion between Husband and 
Wife. ibid. | 554 
Husbandry, the neceſſity thereof. II. 417 
It is the moſt ancient of all the Arts and Labours 


of Man. ibid. 469 
The uſe of Husbandry with reſpect to the publſck 
Order of the Society. ibid. 470 


The duties of thoſe who are employed in Huſ- 
bandry. 1bid, 471 
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| Atlers, their Functions and Duties. II. 610 
By what Authority they are apppointed. ib. 610 
They ought to watch their Priſoners carefully. ib, 
610 

They ought to treat them with Humanity, ib. 611 
Inheritances in England may lineally deſcend, but can- 
not aſcend, I. 544 

An Inheritance may be without any Goods. ib. $59 
The 


PRTINCI BAL MarrERS, Oc. 


The effects and conſequences of the acceptance of 
the Inheritance. I. 630 
In-heepers, their Engagements. I. | 238 
In what manner they are anſwerable for their Do- 


meſticks. ibid. 238.239 
Care of Inn-keepers. ibid. 238 
They are anſwerable for Thefts; ibid. 238 
Inſtitution of Heirs by Contract. I. 552 
Intereſt, different from Uſury. I. 132 


Intereſt due after a legal Demand. ibid. 136. 419 
- Intereſt of Intereſt unlawful. ibid. 136.421 
Difference between Intereſt and Damages. ibid. 

| 407.411 
Wherein Intereſt does. conſiſt: ibid. 418 
Cauſes from whence Intereſt ariſes. ibid. 422 
Divers views whereby to judge whether Intereſt be 
due or not. ibid. 422 
Interpretation of obſcurities and ambiguities in a Law. I. 
12 

A Law is to be interpreted by its motives; and 
the tenor of it, ibid. - I 

In what cafes we muſt have recourſe to the Prince 
for the interpretation of a Law. ibid. 13 
Laws are interpreted one by the other. ibid, 14 
Laws are interpreted by the Practice. ibid. 14 
Rules for the Interpretation of Covenants. ibid. 


a i 39. 40.41 

Interrogation of Parties, the uſe thereof. I. 460 
The faid Interrogation muſt be ordered by the 
Judge. ibid. 460 


How the Party who is interrogated ought to an- 


{wer. ibid. 460 
Effect of Interrogations. ibid. 461 
They do not hinder the effect of other proofs. er 

461 


Difference between the Interrogation of a Party, and 

a demand of a fight of his Writings. ibid. 461 
Inreſtates; there are three Orders of perſons who ſuc- 
ceed to them. I, 645 
Inventary, in England all Executors and Adminiſtrators 
have of courſe the benefit of an Inventary. I. 619 

The effects of the benefit of an Inventary. ib. 622 


Judges, three ſorts of them. II. 5750 
Judges of privileged perſons. ibid. 558: 568 
Judges of Merchants. ibid. 559 


Judges from whoſe Sentences there lies an Appeal, 


and thoſe from whom there lies none. ib. $67 - 


Difference between the Judges from whom there 
lies an Appeal, and thoſe who judge of Appeals. 
. thid. 568 
The. Capacity required in Judges. ibid. 584 
They ought to know the Laws and Cuſtoms of 
the Place where they exerciſe their Miniſtry. ibid. 


585 

The Probity and Integrity required in Judges. ibid. 
1 : 587 
They ought to have Courage and Reſolution to ſup- 
port Juſtice and Truth. ibid. 594 
They ought to render juſtice without reſpect of 
perſons. ibid. | 596 
They ought to abſtain from hearing certain Caules. 
ibid. 599 


By the Common Law of England Judges cannot be 
challenged. ibid. | 599 
Application of Judges in the diſcharge of their 
PFunctions. ibid. 600 
Judicial Proceedings, the order thereof. II. 651. 653 
The ſeveral Officers whoſe Miniſtry is requiſite in 

| Judicial Proceedings. ibi. 654 
The Forms to be obſerved in Judicial Proceedings. 
ibid. | | 655 

All the Acts of judicial Proceedings ought to be 
taken down in Writing. ibid. 656 
How to diſtinguiſh between what is natural and 
eſſential in Judicial Proceedings, and what is un- 


- _ neceſſary and ſuperfluous. ibid. 658 
The ſeveral Steps to be taken in Judicial Proceed- 
ings. ibid. 658 


Furiſdiclion, Agreement between. the Spiritual and 


Temporal Juriſdiction. T. xxiv. XXvii 
In diſputes touching the Juriſdiction of the ſere- 
ral Courts of Juſtice in France, the Great Coun- 
cil, which has no manner of Intereſt in the 
point ih controverſy, has the determination 
thereof. II. 558 
There are two ſorts of Juriſdiction, voluntary and 
contentious. ibid. 559. 564 
Juriſdiction Ordinary and Extraordinary. ibid. $66 
Juriſdiction in Civil and Criminal Matters. ib. 567 


Fuſtice, the duty of the great Officers concerned in 


the Adminiſtration of Juſtice. II. 456 
The neceſſity of eſtabliſhing Officers of Juſtice. 
ibid. 546 

K; 
[/” Indred, the Ties of Kindred and Affinity, atid 
their Principles. I. ix 
Ine Lines and Degrees of Proximity in Kindred. ib. 
656 
Lines of Aſcendants, Deſcendants and Collaterals. ib. 
658 


Divers Lines of Aſcexdants and Deſcendants. ib. 659 
Difference between the Lines of Aſcendants and 
Deſcendants. ibid. 660 
Divers Lines of Collaterals. ibid, 660 
Two ways of computing the Degrees of Kindred, 
one by the Civil Law, and the other by the Ca- 
hon Law. ibid. 661 
A Table of the Degrees of Kindred, according to 
the two different ways of computation. ib. 662 
Kings are the Protectors and Defenders of the Laws 
of the Church. I. | XXVil 
The King has a privilege for all debts due to the 
Crown. ibid. 372. 372 
The King's Right in Mines. II. 311 
Kings have a Right to have Guards for their Per- 
ſoris, and Officers for their Houſhold. ibid. 3 12 
The King has the Right to Forfeitures, to the Suc- 
ceſſions of thoſe Who die without Heirs, to the 
Eſtates of Aliens, and of Baſtards who die inteſ- 
tate and without Children. ibid 314.372 
The King's Council, and the Duties of thoſe who 


are called to it, ibid, 319 
L. 

Ands, which are Allodial. I. 20 

Of thoſe who have Lands bordering upon one 

another. ibid, o8 


How Lands border one upon another. ibid. 308 
Reciprocal Engagements of the Proprietors of Lands 


bordering upon one another. ibid. 309 
Lands recovered from an Enemy, ought to be re- 
ſtored to the ancient Proprietors. II. 373 
Laws, the certainty of their Principles. I. 1 


iv 
Of the Nature and Spirit of Laws, and their dit- 


ferent kinds. ibid. xxvii 
Two ſorts of Laws; Laws Immutable, and Arbi- 
trary Laws. ibid. xxviii 
Origin of Immutable Laws. ibid. xxix 
Origin of Arbitrary Laws. ibid. xxix 
Two ſorts of Arbitrary Laws. ibid. XXXit 


The particular Rules of the Law of Nature no 
where collected but in the Body of the Civil 
Law. ibid. xxxii 

The difference between the Authority of Natura! 
Laws, and that of Arbitrary Laws. ibid. xxxiii 

The importance of diſtinguiſhing the Character and 
the Spirit of the Laws. ibid. xxxiv 

The danger of violating a Natural Law, under pre- 
text of preferring it to an Arbitrary Law. ibid. 
xxxvi 

Diſcernment of the Spirit of the Laws neceſſary 

for 
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A TABLE of the 


for deciding Queſtions. I. | xxxvii 
The neceſſity of ſtudying the Laws of Nature. ib. 
| XXXVII 


Different effects of ſome natural Laws, ib. xxxix 
Diſtinction of Laws of Religion, and Laws of Po- 


licy. ibid. Al. xl 
The Law of Nations. ibid. xlii 
The Civil Law. ibid. xlii 
Divers ways of dividing the Laws under divers 

views. ibid. xliii 


When new Laws have a relation to old ones, they 
are to be interpreted one by another, ib. xlv 
Natural Laws regulate what is paſt, and what is to 
come. ibid. xlv. 5 
Arbitrary Laws regulate what is to come. ib. xlv. 5 
Effect of new Laws with reſpect to what is ** 
ibid. xlv. 5 


The divers effects, or uſes of Laws. ibid. xlvii 


The Rigour of the Law, and how gs. ibid, 
vii. 11 
Laws which are favourably extended. ib. xlvii. 13 
Laws which are reſtrained. ibid. Xlvii. 13 
A General Idea of the ſubject Matters of all g 
ibid. 
Ty Natural Order of the ſeveral Matters of >. 
ibid. itt 
Laws ought to be 'known. ibid. 5 
Two forts of Arbitrary Laws, written Laws and 
Cuſtoms. ibid, 5 
The time when new Laws begin to be in force. 
ibid. 6 
Two ways of repealing Laws. ibid, 6 
The effect of Laws is to command, forbid, permit 
and puniſh. ibid. | 0 
Laws reſtrain whatever is done in fraud of them. 
ibid. 6 
Laws annul or reſtrain what is done contrary to 
their prohibition, ibid. 6 


Laws are "+ and not made for one Caſe, or 


one Perſon, ibid. 7 
Laws muſt be interpreted. ibid. 


7 
Several views neceſſary for the interpretation of 


Laws. ibid. 9 
The Spirit of all Laws is univerſal Juſtice. ibid. 9 
Natural Laws, when miſapplied. ibid. 10 
Arbitrary Laws, when miſapplied. ibid. 10 


How an omiſſion in a Law may be ſupplied. ib. 12 
We are to follow the Law, altho' its motive be 


unknown. ibid. 13 
Laws which are not to be extended beyond what 
their words expreſly mention, ibid, 14 
Laws are extended to whatever is eſſential to their 
intention. ibid. 15 
The Laws which it any thing, are extended 


from more to leſs. ibid. IF 
The Laws which farbid, extend from the leſſer to 
the greater. ibid. 15 
Laws which contain a tacit prohibition. ibid. 16 
The diſpoſitions of private perſons cannot hinder 
the effect of the Law. ibid. 17 
Laws made in England by the King, with the ad- 
vice and conſent of Parliament. II. 306 
Penalties againſt thoſe who tranſgreſs the Laws of 
the Church. ibid. | 0&3 
Laws of Temporal Princes to enforce the obſerv- 
ance of the Laws of the Church. ibid. $42 


Law-Suits, the ways of terminating them. II. 6571 
Leaſes of Farms, their nature. I. 102 


Engagements which the Farmer is under to the Pro- 
prietor. ibid. 104 
The Fruits of the Ground are mortgaged for the 
Rent. ibid. 104 


The Farmer who ſhares the Fruits with the Owner 


of the Lands, bears the loſs of all accidents. ibid. 


104 
The effect of Accidents in Leaſes of one or more 
years. ibid. 10. 106 


The Farmer may not quit his Farm until his Leaſe 


is expired. ibid. 106 


Engagements of the Proprietor to the Farmer, ib. 


| 106, 167 

Leaſes for perpetuity, or a long term of years. ib. 
112. 11 

Difference between perpetual and other kinds K 

Leaſes. ibid. 11 3 

The perpetual Tenant cannot commit Waſte. ibid. 

114 

The perpetual Leaſe vacated for non-payment of 

the Rent. ibid. 115 


The perpetual Tenant does not recover the Expen- 
ces he has laid out in improving the Eſtate. ibid. 


| 11 
Legacy is not null becauſe of a miſtake in the names 


of the thing bequeathed. II. 54 
The Legacy of a Houſe takes in the Garden, 
which is a part of it. ibid. 55 


The validity of a Legacy is independent of the 
motive explained by the Teſtator, ibid. 67 
Legacies left to charitable uſes ought to be taken 
care of by the Biſhops, that they be duly appli- 
ed to the uſes for which they were left. ib. 108 


The nature of Legacies. ib. 147 
Who may give Legacies, and who may receive 
m. ib. | 149 
Who are unworthy of Legacies. ibid. 150 
In what caſes a Legacy may be left to an unknown 
perſon. ibid. 151 


A Legacy to one of many perſons. ibid. 151 
A Legacy to a Town, or other Corporation. ib. 152 
What things may be bequeathed, ibid. 152.175 
In what ſenſe one may bequeath a thing belonging 

to another perſon. ibid. 153 
If the thing bequeathed belongs already to the Le- 


gatee, the Legacy is uſeleſs. ibid. I55 
A Legacy of the ſame thing to the ſame perſon, by 

two Teſtators. ibid. 157 
The effect of a Legacy to a Debtor of the Sum 

which he owes. big. 156 
A Legacy of a thing laid in pawn. ibid. 158 
An indefinite Legacy of Moveables. ibid. 156 
Acceſſories to things bequeathed. ibid. 160 
Legacy of a Houſe with its Moveables. ibid. 163 
Legacy of an Uſufruct. ibid. 165 
Difference between an annual Legacy, and a Legacy 

of an Uſufruct. ibid. 165 
Legacies of Alimony are for Life, ibid. 167 
Legacies of Alimony are favourable. ibid. 168 
Legacies to pious uſes. ibid. 168 


How a Legacy left to a charitable uſe, without any 
particular deſtination, ought to be applied. ibid. 
6 


| 169 
Legacies of one of ſeveral things, at the choice of 


the Executor, or of the tee. ibid. 170 
A Legacy left to the choice of a third perſon. ibid. 
173 


Of the Fruits and Intereſt of Legacies. ibid. 175 
The Fruits of Legacies are due only from the time 


they are demanded. ibid. 176.178 
The Fruits and Intereſt of Legacies to pious uſes, 
are due without any demand. ibid. 178 


| Legacies are of two ſorts, either pure and ſimple, 


oy conditional. ibid. 180 
The pure and. ſimple cy is acquired at the mo- 
ment of the death of Teſtator. ibid. 180 


The conditional Legacy hath not its effect, until 


the Condition happens, ibid. 180 
Difference between the time when the Legacy is 
acquired, and the time when it may be demand- 


ed, ibid. 180 
Conditions that are either indecent or impaſſible, 
do not ſuſpend the Legacy. ibid. 182 
An annual Legacy contains ſeveral Legacies. _ 
103 
Of the delivery and warranty of the thing bequeath- 
ed. ibid. 185 
How Legacies may be null, revoked, diminiſhed, or 
transferred to other perſons. ibid. 190 


Divers ways of revoking Legacies. id, 193. 194. &c. 
a ; Lego» 


PRINCIPAL MaTTERs, c. 


Legatary, in what caſes he is more favoured than the 
Excutor II. 62.62 
The Teſtator may burden the Legatee with a Le- 
gacy to another perſon, ibid. 149 

A Legatee of ſeveral Legacies cannot reſtrain him- 
felt to e that are without burden. ibid. 149 
How 3 atar y acquires his Right to the Lega- 
Cy. 101d. 179 
In * caſe the Legatary tranſmits the Legacy 
to his Executors or Adminiſtrators. ibid. 181 
In what caſes the Legatary may demand Security 
for his Legacy. ibid. 187 
If the Legatary renders himſelf unworthy of the 
Legacy, it is revoked. ibid. 198 
Zegiuime, or Reaſonable Part, which the Wife and 
Children of the deceaſed are intitled to claim out 
of the Eſtate of the deceaſed, in what parts of 
Britain it is now in force, II. 109. 124 
Children to whom their Parents leave leſs than 
their Legitime, have the Supplement of it. ib. 115 
The nature of the Legitime, and to whom it 1s 
due. ibid. 124 
What is the Quota of the Legitime. ibid. 126 
Out of what Goods the Legitime is taken, and how 
it is regulated. ibid. 129 
Marriage Portions and Gifts are reckoned as a part 
of the Legitime. ibid. 130 
Lerting and Hiring, the nature thereof. I. 95 
Who is the Leſſor, and who the Leſſee. ibid. 95 
Letting and Hiring is accompliſned by the bare 
conſent. ibid. 95 
What things may be let. ibid, 95. 96 
The Rent, or Hire, may be either in Money, or in 
a Portion of the Fruits. ibid. 96 
The lowneſs of the Rent does not vacate the Leaſe, 
as the lowneſs of the Price does in Sales. ibid. 96 
Engagements of the Leſſee. ibid. 97.98. 99 
Of the Expences laid out by the Leſſee. ibid. 101 
Engagements of the Leſſor. ibid. 100.101 
Loan of Things to be reſtored in Specie; and of a 
precarious Loan. T, 116. 117 
Who may borrow and lend. ibid. 117 
Engagements of the Borrower. ibid. 118.119. 120 
Engagements of the Lender. ibid. 120. 121 
Loan of Money, and other things to be reſtored in 
Kind. ibid. 12 
The Thing lent in tl. is manner is alienated, ib. 132 
What Things may be lent in this manner. ib. 133 
Engagements of the Lender in this kind of Loan. 
ibid. | 124 
Engagement of him who borrows Things of this 
kind. ibid. 135.136 
Loan of Money prohibited to Sons who live under 
the Father's Juriſdiction. 136.137 


M. 


Alta, the Knights thereof are a ſort of Religi- 
ous Order. II. - 443 
Maunors, the duty of Lords of Mannors in appoint- 
ing good Officers in their Courts. ibid. 457 
They ought to ſee that Juſtice be duly adminiſtred 
in the Courts belonging to their Juriſdiction. ib. 
458 

The Lords of Mannors ought to take care that 
there be no oppreſſion or vexation in collecting 
their dues. ibid. 459 
The extent of the Juriſdiction of the Officers of 
Lords of Mannors. 1bid. 550 
The Courts of Lords of Mannors in England are of 


two natures. ibid. 57571 
Marbete, the uſe thereof. IT. 390. 392 
The choice of fit places for Markets. ibid. 393 


Market - places are publick places. ibid. 400 

Marriage, the divine Inſtitution thereof, and the ſeve- 

ral Principles of the Laws which depend on it. I. 

vil 

By what Puniſhments the Laws reſtrained ſecond 

Marriapes. II. 121 
Vor . II. 


The ſeveral forts of Goods which perſons contract 
ing a ſecond Marriage may be poſſeſs d of. ibid 
132 

The Rights which Children have to the Goods 
which their Father or Mother, who marrics. a 
ſecond time, had acquired from the Party Who 
died firſt. ibid. 133 
What Diſpoſitions perſons who have married twice 
may make of their own proper Goods. ib. 135 
Policy about Marriages. ibid. [544] 
Mafters of Ships, their Engagements. I. 239 
They are anſwerable tor the Marriners whom they 
impioy in the Service of the Ship. ibid, 240 
Merchants, who properly are ſuch, II. 461 
Merchants in France have a peculiar Juriſdiction 
belonging to them in tavour of Commerce, ib. 
462 

Merchants are prohibited to combine together not 
to ſell their Merchandiſe but at a certain price. 
ibid. 404 
Military Diſcipline, the neceſſity thereof. IT. 329 
The Law of England does not allow the exerciſe 
thereof within His Majeſty's Dominions in time 

of Peace, without the Authority of Parliament. 
ibid. 329 

It is allowed by expreſs Act of Parliament to be 
exerciſed on board His Majeſty's Fleet, for the 
Government of his Naval Forces, in times of 
Peace as well as War. ibid. 329 
Rules of Military Diſcipline. ibid. 330. 331 
Mines, the Prince has a right in them, I. 31 
Minor, in what caſes he is to be relieved. I. 530.53 l. &c. 
At what Age Minority ends. ibid. 735 
The Immoveables of a Minor cannot be alienated 


without neceſſity. ibid. 536 
Formalitiecs to be obſerved in the Sale of Minors 
Eſtates. ibid. 537 


A Minor is relieved againſt any Act he has done as 
Heir. ibid. 627 
Atonks, what incapacities they are under by Law. I. 26 
Monopelies prohibited, II. 395. 462 
Monſters, are thoſe who have not human ſhapeI. 22 
In what caſe Monſters are reckoned to be Chil- 


dren. ibid. 22 
Monſters are incapable of Succeſſions. II. 648 
Mortgages, their Origin. I. 346 


They are for the Security of Obligations. ibid. 3 48 
A Mortgage is only an Acceſſory to an Engagement 


that is already formed. ibid. 348 
Acceſſories of the Mortgage. ibid. 349 


Of a Building raiſed on a Ground that is mort- 


gaged. ibid. 3570 
Of an Eſtate that is mortgaged at the ſame time 
to two Creditors. ibid. 351 


Of a Mortgage upon the undivided Portion of one 
of the Co-heirs to an Eſtate. ibid. 351 
What may not be ſold, cannot be mortgaged. ib. 353 
Cozenage, or Stellionate, in mortgaging what is al- 
ready mortgaged to a prior Creditor. ibid. 353 
Things incorporeal may be mortgaged. ibid. 2354 
Things which cannot be mortgaged. ib. 354.355 
The Mortgage call'd Antichreſis. ibid. 355 
The ſeveral forts of Mortgages, and the manner in 
which they are acquired. ibid. 356 
Effects of the Mortgage, and the Engagements 
which it forms on the Debtor's part. ibid. 359 
In what manner a ſubſequent Creditor may ſecure 
his Mortgage againſt prior Creditors. ibid. 361 
Sale of the Thing that is mortgaged. ibid. 362 
Engagements of the Creditor to the Debtor, on 


account of the Mortgage. ibid. 366 
Subſtitution to the Mortgage of a Creditor, ibid. 
377-378 


In what manner the Mortgage ceaſes. ib. 381. 382 


N. | 

Aturalization, the effect thereof. II. 307 
Difference by the Law of England between 
Naturaliz.ation and Denization. ibid, 308. 376 
8 | Not ar tes 


| 
N 


ATABLE of the 


Notaries Publick , their Function. II. 5660 
The end for which they are eſtabliſhed. ibid. 611 
Different ſorts of Functions of Notaries. ib. 612 
They are obliged to ſecrecy. ibid. 612 

Novation, the nature and effect thereof. I. 515 
It is not preſumed, if it does not appear. ibid. 515 
It annuls the Mortgages, and other Acceſſories of 


the Obligation. ibid, F16 
What perſons have >— ge to make Novations, and 
of what Debts. ibid. 516 


All Debts whatſoever may be innovated. ibid. 516 
Nuns, the r f they are under by Law. I. 26 
They are reckoned part of the Eccleſiaſtical State. II. 


444 

O, 
Ath, divers uſes thereof. I. 462.463 
Oath of Calumny. ibid. 462 
Oath is not taken unleſs it be directed. ibid. 463 
The judge may direct it without the deſire of the 
Party, if he ſees occaſion for it. ibid. 463 
How a matter is referred to the Oath of the Party. 
ibid. 463 
In what caſes the refuſal of the Party to ſwear, is 
taken for a Proof. ibid. 464 
He who has deſired his Adverſary's Oath, may ex- 
cuſe him from ſwearing. ibid. 464 
The duty of the Judge, when the matter in diſ- 
pute is referred by one of the Parties to the 
Oath of the other. ibid. 464 
When one of the Parties has referred the matter to 
his Adverſary's Oath, the Oath in that caſe puts 


an end to the controverſy. ibid. 465 
The Oath in that caſe extinguiſhes the Action. ibid. 
465 

When a Writing has been diſcovered after Oath has 
been made. ibid. 465 

In what caſes the matter in diſpute may be referred 
to the Oath of the Party. ibid. 466 
This Oath neither benefits nor hurts third perſons. 
ibid. 466 


What perſons may refer the matter in diſpute to 
the Oath of the Party, for others. ibid. 466 
Officers of Juſtice, the neceſſity of their eſtabliſhment. 


II. 546 
The Authority, Dignity, Rights and Privileges of 
Officers. ibid. 570.575 
Officers who exerciſe their Functions without Sa- 
lar ies. ibid. 575. 576 
The Rights of Veteran Officers. ibid. 777 
The Quality, Rank and Privileges of Officers paſs 
to their Wives, but not to their Children. ib. 578 
The Rank of Officers. ibid. $79 
The duties of Officers in general. ibid. 580 
Of the Capacity ot Officers. ibid. 581. 584 
Of the Probity of Officers. ibid. 582. 587 
Of the Application of Officers to their Functions. 
ibid. | 583. 600 
They ought to reſide in the place where their Func- 
tions are to be exerciſed. ibid. 602 
One Officer may diſcharge the Functions of ano- 
ther, in caſe of abſence. ibid. 603 


Officers of the Crown cannot be excommunicated 
for the diſcharge of their Offices. ibid. [544] 
Offices of Juſtice are prohibited to be bought and ſold 
in England. II. 458.556 
Municipal Offices, the ſeveral ſorts of them, and the 
duties of thoſe who ſerve in them. ib. 482.488 

Of the Nomination or Election to Municipal Offi- 
ces, and the Cauſes which exclude or exempt 
perſons from ſerving in them. ibid. 488 
Difference between Municipal Offices and others. ib. 


None called to Municipal Offices but ſuch as are 
Inhabitants of the Place. ibid. 489. 494 
Several Cauſes of exemption from Municipal Offi- 
ces. ibid. 490 
One is not called more than once to the ſame Mu- 


* 


nicipal Office, except in caſe of neceſſity, ibid: 


Perſons named to Offices are compelled to fs 
them, if they are not excuſed. ibid. 495 
The ſeveral ſorts of Offices. ibid, 54 
Diſtinction between Offices and Charges. ibid. 549 
Different ſorts of Offices held of the King. ib. 551 
Other Eccleſiaſtical Offices beſides Officialities. ibid. 


2 

Offices which are venal, and thoſe which are = 
ibid. | 52. 553 
Offices which relate partly to the Adminiſtration 
of Juſtice, and partly to the direction of the 
Civil Policy. ibid. | 557 
Difference between Offices and Commiſſions. ib. 326 1 
Diſtinction of Offices by their different Functions. 


ibid. 562 
The different ſorts of Dignity and Authority an- 
nexed to Offices. ibid, $73 
Officials of Biſhops. II. 442 


They have two forts of Juriſdiction. ibid. 5571 


* 


Araphernal Goods, what they are. I. 167. 171.180 
The Wite may diſpoſe of her Paraphernal Goods. 
ibid. 181 
How the Paraphernal Goods are diſtinguiſhed from 
the Goods of the Dowry. ibid. 181 
Pardon of the Prince, under what circumſtances the 
ſame is granted. I. 649 
Partition, the nature thereof, and in what manner it 
is made. I. 63 
Who is Plaintiff in a Demand of Partition. ib. 6 +; 
How wrong done in a Partition is to be repaired. 


ibid. 636 
Things which do or do not enter into the Parti- 
tion. ibid. 637 


The Heir who obſtructs the Partition is liable to Da- 
mages. ibid. | 640 
Of Warranties, and the other conſequences of the 
Partition. ibid. 640 
Partnerſhip, the nature thereof, I. 149 
It muſt be of ſome Commerce that is honeſt and 
lawful. ibid. 151 
Extent of the Engagements among Co- Partners. ib. 
151. 157. &c. 

In what manner Partnerſhip is contracted. ibid. 
| 151. 152 

The ſeveral ſorts of Partnerſhips. ibid. 154. 155 
Particular Gains or Loſſes on account of the Part- 


nerſhip. ibid. 159 
Inſolvency of a Partner. ibid. 160 
Benefit of Partners as to the Payment of what they 

owe one to another. ibid. 160 


Diſſolution of Partnerſhip. ibid. 161. 162. &c. 
Effect of the Partnerſhip, with regard to the Heirs 
and Executors of the Partners. ibid. 165 
Pawn, is a conſequence of an Engagement. I. 345 
When a Debtor borrows his own Goods which he 
has laid in pawn. ibid. 356 
If the Pawn be not ſufficient to pay the Debt, the 
228 will ſtill be anſwerable for the ſurplus. 
ibid. | 6 
The Creditor cannot by force take the Pawn Gon 
his Debtor. ibid, 359 
Agreement about the Sale of the Pawn. ibid. 362 
When ſeveral Things are pawned for the ſame debt. 


ibid. | 363 
Engagements of the Creditor to the Debtor, be- 
cauſe of the Pawn. ibid. 366 
Payment, the place where it is to be made. I. 43 


The delay for payment, how to be conſtrued. ib. 43 
The nature of Payments, and their effect. ibid. 501 
The ſeveral ways of making Payment. ibid. 504 
Who may make a Payment, or receive it. ibid. 506 


Of the imputation of Payments. ibid. 509 
Perſons, how diſtinguiſhed in the Civil Law, I. 17.22 
What is the State of - Perſons. ibid. 18 


Two 
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Two ſorts of Qualities which make the State of 


| Perſons. I. 18 
Perſons how diſtinguiſhed by Nature. ibid. 18 
Diſtinction of Perſons by the Sex. ibid, 19 
Perſons diſtinguiſhed by Birth. ibid. 20 
Perſons who are mad, ibid; 21 
Perſons that are deaf and dumb. ibid. 21 
The State of Perſons not changed by madneſs, or 

imbecility. ibid. 21 
Perſons diſtinguiſhed by Age. ibid. 22. 25 


Perſons how diſtinguiſhed in France. ibid. 22. 25 
Diſtinction of Perſons in Great Britain. ibid, 23 
The ſeveral Orders of Perſons who compoſe a 


State. II. 406. 424 

The ſeveral natures of the Conditions and Profeſ- 
ſions of Men. ibid. 407 
Difference between the State of Perſons, and their 
Condition or Profeſſion. ibid. 408 

The Characters which diſtinguiſh the ſeveral Orders 
of Perſons in a State. ibid. 427.428 
Plenty, the means of procuring plenty of al! things 
within a Kingdom. II. 388 


Of what relates to the plenty of things that are to 

be fetched from foreign Countries. 1bid. 390 
Foſſeſſion, difference between it and Detention. I. 466.47 1 
The ſeveral _— of the word Poſſeſſion. ib. 468 


The nature of Poſſeſſion. ibid. 469 
What things may be poſſeſſed. ibid 470 
Poſſeſſion does not require a continual detention. ib. 470 
One may poſſeſs by others. ibid. 471. 480 


Poſſeſſion is either honeſt or knaviſh. ibid. 47 1. 480 
The Poſſeſſor is preſumed to be the right Owner. 


tbid. 472 
The diſpute about Poſſeſſion is determined before 
that of the Property. ibid. 473 
The connexion between Poſſeſſion and Property. 
ibid. 474 
How Poſſeſſion is acquired or loſt. ibid. 474. 481 
In what Poſſeſſion conſiſts. ibid. 478 
Wherein conſiſts the delivery that gives Poſſeſſion. 
ibid. 479 
How Poſſeſſion is preſerved. ibid. 480 
The effects of Poſſeſſion. ibid. 481 
Poſſeſſion by force. ibid. 482. 498 
In what ſenſe it is that the Poſſeſſor cannot change 
the Cauſe of his Poſſeſſion. ibid. 496 
Power, the Authority which God gives to the Supreme 
Powers. I. xxi 
Of the Miniſtry of the Spiritual and Temporal Pow- 
ers. ibid. | xxiii 


Diſtinction between the Miniſtry of the Spiritual 
Powers, and that of the Temporal. ib. xxiii. 544 
Why the Miniſtry of theſe two Powers is placed in 
different hands. ibid. xxiv 
The Authority of the Powers of one Order, over 
thoſe of the other, in their reſpective 3 


ibid. ; X 
Laws of the Spiritual Powers which relate to Tem- 
poral Things. ibid. xxvi 
Laws of the Temporal Powers concerning Spiritual 
Things. ibid. xxvi 
The uſe of the Temporal Power in what regards 
the Church. II. 531.539 
Uſe of the Spiritual Powers. ibid. 540 
Uſe of the Temporal Powers. ibid. 540 
Uſe of the Temporal Power for executing the Sen- 
tences of Eccleſiaſtical Judges. ibid. 543 
Every State has a dependance on the two Powers. 
ibid. [ 542 ] 
Precedency, the neceſſity of having Rules to ſettle it. = 

41 
The Ranks of perſons are not all regulated accord- 
ing to the Ranks of their Order. ibid. 429 


The Will of the Prince regulates the Rank between 
perſons of different Orders or Claſſes. ibid. 430 
The Will of the Prince regulates the Precedency be- 
tween perſons of the ſame Order or Claſs. ibid. 

| 430 

Perſonal Qualities make no alteration in the Rule 


that ſettles Precedency according to the time of 
Admiſſion. ibid. 431 
Precedency in relation to Municipal Offices. ib. 431 
Preference on account of the difference of Condi- 


tions. ibid. 432 
Preference becauſe of Age. ibid. 433 
Preference for having ſerved in other Offices. ib. 433 
Preference on account of Birth. ibid. 434 


The Rule of Precedency among Clergymen. ib. 435 
The Precedency between Clergymen and Laymen. 
ibid. 435 
Rules of Precedency eſtabliſhed by Act of Parlia- 

ment in England. ibid. 436 
How the Rank and Precedency is ſettled among 

Officers of Courts of Juſtice, and others, ibid. 


579.580 

Preſcription, the nature and uſe thereof, and the man- 
ner in which it is acquired. I. 483 
What things may or may not be preſcribed. ibid. 
488. 492 

Preſcription without a Title. ibid. 489 
Cauſes which hinder Preſcription. ibid. 492 


Prefcription does not run againſt Minors. ibid. 493 
In what ſenſe Preſcription does not run againſt ab- 


ſent perſons. ibid, 494 
Warranty does not preſcribe. ibid. 495 

A Judicial Demand interrupts Preſcription. ib. 497 
Preſumptions, are of two ſorts. ibid. 487.454 
The foundation of Preſumptions. ibid. 453 


In what caſes Preſumption makes a Proof. ibid. 454 
It depends on the prudence of the Judge to diſcern 
the effect of Preſumption. ibid. 
Examples of a Preſumption well grounded. ibid. 
455-456 
A Preſumption of another nature than thoſe which 
ſerve for Proof, ibid. 457 
The ſtrength of Preſumptions depends on the ne- 
ceſſity of the connection between a Fact that is 
known, and the unknown Fact that is to be 
proved. II. 661. 662 
Price of a Sale can be nothing elſe but Money. I. 70 
The Price may be ſometimes uncertain. ibid. 70 
The Price of Sales is arbitrary. ibid. 70 
Princes of the Blood who are not engaged in the Ec- 
cleſiaſtical State, are reckoned to belong to the 
Profeſſion of Arms. II. 453 
The duties of the Princes of the Blood. ibid. 455. 
- > EG 
Proctors, are Officers belonging to Courts of Juſtice. II. 
| 559. 
The Functions and Duties of Proctors. ibid. 605 
They ought to abſtain from all unfair practices 
which the intereſt of their Clients may ſtand in 
need of. ibid. 607 
They ought not to protract the Proceedings in a 
Cauſe. ibid. 607 
They ought to have a thorough knowledge of the 
Rules of their Profeſſion. ibid. 608 


Prodigals, were put under the care of Guardians, by 


the Roman Law. I. 25 
Profeſſion, what is the definition thereof. II. 409 
Wherein conſiſts the Honour of a Profeſſion, ib. 409 


The Dignity of a Profeſſion. ibid. 410 
How we are to judge of the neceſſity and uſetul- 
neſs of a Profeſſion. ibid. 410 
The Cauſes of the Honour and Digaity of Profeſ- 
ſions. ibid. 411.412 
The ſeveral uſes of Profeſſions. ibid. 414 
The ſeveral Wants of the Society make the ſeveral 
uſes of Profeſſions. ibid. 415 
Proofs, what is meant thereby. I. 436.439 
They are of two ſorts. ibid. 439 
Some Facts need no Proof. ibid. 439 


He who advances a Fact ought to prove it. ibid. 


439 
The effect of the Proofs depends on the Prudence 


of the Judge: ibid, 440 
Of Proofs by Writing. ibid. 441.443 
Written Proofs are the ſtrongeſt. ibid. 443 


Written 


: LE of tbe 


Written Acts are not received as Proof, uuleſs they 
be in due form. I. 444 
Caſes where the Copies of Deeds, or other Proofs, 
may ſerve, when the Originals cannot be had. 
1 445 
When the ſame perſon produces Deeds which con- 


tradict each other. ibid. 445 
Wherein conliſts the Proof by Witneſſes. II. 659 
Property, how the ſame is acquired, I. 475.476 
Froxies, the origin and nature thereof. I, 226.227 


The power of the Proxy is regulated by the Pro- 
curation, or Letter of Attorney, ibid. 228. 232 
Engagements of the perſon who conſtitutes another 
his Proxy. ibid. 230 
Engagements of the perſon who is conſtituted 
Proxy. ibid. 232 
Proxies and other Agents are bound to give an Ac- 
count of their Management. ibid. 23 
A ſpecial Power is requiſite for tranſacting, or alie- 
nating. ibid. 134 
In what manner the power of the Proxy expires. 
ibid. 235 
Publick, the ſeveral forts of things which are for the 
uſe of the Publick. II. 398 
Streets and Highways are publick Places. ibid. 399 
Rules of Policy concerning things which ſerve tor 
publick Ules. ibid. 400 
Puniſhments, of two ſorts. II. 633 
The feveral views which the Law has in inflicting 
Puniſhments. ibid. 633 
Three different uſes propoſed by the Divine Law in 


the puniſhment of Crimes. 1bid, 642 

Three ways of avoiding Puniſhments. ibid. 649 
R. 

Edhibition, the definition and foundation thereof. I. 

83 

All things reſtored to the former condition by the 

Redhibition. ibid. 85 


Change of the thing before the Redhibition. ibid. 85 
Redhibition does not take place in Sales made by 


Order of Court. ibid. 86 
The time for bringing an Action of Redhibition. 
ibid. 87 


Redemption, the power thereof reſerved. I. 72. 88 
A Sale with the power of Redemption, implies a 


condition. 1bid. 89 
Power of Redemption granted ſome time after the 
Contract is paſt. ibid. 89 


Regale, wherein the Right of it conſiſts. II. F543 
Heeg tiers, are Officers belonging to Courts of Juſtice, 
II. 559 
The Functions and Duties of Regiſters. ibid. 604 
They are obliged to Secrecy. ibid. 605 
It is their duty to take care of the things depoſit- 
ed in their hands. ibid. 605 
Religion, the moſt natural Foundation of the Order of 
Society. I. xxii 
The Spirit of Religion. ibid. xxiii 
Renunciation of the Exccutorſhip by an Executor, the 
effect thereof. II. 45 
Repreſertation, the Right thereof takes places in the di- 
rect Line of Deſcendants without limitation.1.649 
There is a kind of Repreſentation among the A- 
ſcendants. ibid. 665 

In England, the Right of Repreſentation in the 
Collateral or Tranſverſal Line, in Succeſſions to 
Perſonal Eftates, is reſtrained to Brothers and 
Siſters Children ; but in the Inheritance of Lands, 

this Right is infinite and unlimited, whether it 

be in Deſcents Lineal or Tranſverſal. ib. 684. 685 


Reſci//:on of Sales. I. 77.78 
Reſciſſion of Contracts. ibid. . 524 
Reſciſſions depend on the prudence of the Judge. 

ibid. 526 
They ought not to be eaſily granted. ibid. 526 


Fffect of the Reſciſſion againſt third perſons. ib 527 
A ipecial Proxy is neceſſary for demanding a Reſ- 


_ ciſſion. ibid. 529 
The time within which a Reſciſſion is to be de- 
manded. ibid. 528 
In what caſes Contracts are reſcinded in favour of 
Majors. ibid. 539 
Reſtitution of Fruits to be made by the unjuſt Poſſeſ- 
ſor. 1. 78. 432 
Reſtitution of the Price, with damages. ibid. 80 
The extent ot the Reſtitution of Fruits. ibid. 431 
An upright Poſſeſſor reſtores the Fruits after a le- 
gal Demand. ibid, 432 
How the Fruits are to be eſtimated. ibid. 435 
There is no Intereſt due for the Fruits till after a 
demand. ibid. | 435 
Reſtitution of things to their firſt Eſtate. ibid. 424 
Reſtitution againſt Sentences or Decrees. ibid. 526 
Reſtitution ot Minors. ibid. 529 
The Reſtitution of Minors does not depend on the 
honeſty or k navery of the Party. ibid. 529 
Revenue of the Publick, and thoſe who have any Ot- 
fice or Employment about it. II. 35 
The Duties and Functions of thoſe who have any 
Office or Employment in and about the publick 
Revenue. ibid. 357 
The neceſſity of a publick Revenue, ibid. 417 
The Revenues of the Church, how they ought to 
be applied. ibid, 451 
There are in the Revenue two ſorts of juriſdiction, 
voluntary and contentious. ibid. 565 
Rever/jon, the nature thereof, I. 67 
Two {ſorts of the Right of Reverſion; by Law, 
or by Agreement. ibid. ' 674 
Reverſion of things given in favour of Marriage. 
ibid. 675 
The Right of Reverſion does not hinder the Pro- 


fits which ariſe out of the Goods ſubject to the 
Reverſion. ibid. 676 


The Father has the Reverſion of the Dowry given 
by the Grandfather on the Father's ſide. ib. 680 
Revocation of a written Will in England, muſt be in 
writing, II. 43 

A Teſtament is null with reſpe& to him who for- 
cibly hinders the revoking of it. ibid. 50 
Rights, how acquired by the effect of Laws. I. 16 
How one may renounce a Right acquired by Law. 


ibid. 16 
Who are ſaid to be Maſters of their own Rights. 
ibid. 25 


Rivers, are of publick uſe. II. 399 
The Policy concerning them, and the advantage of 
making them navigable. ibid. 402 

It is prohibited to throw any thing into the Ri- 
vers that may be of prejudice to the Navigation. 

ibid. 402 

The Policy as to Fiſhing in Rivers. ibid. 402 
One cannot change the courſe of the Water, ſo as 
to do prejudice to others. ibid. 402 
Rules, their definition. I. | 2 
Two {ſorts of Rules, Natural and Arbitrary, ibid. 3 
Which are the Natural Rules. ibid. 3 
Which are the Arbitrary Rules. ibid. 3 
Rules of Law are of three kinds. ibid. 3 
Rules may be abuſed two ways. ibid. 


8. 


Ale is perfected by the bare conſent. I. 58 
How the conſent is given in a Sale. ibid. 58 
Who may ſell and buy, and what things may be 
bought and ſold. ibid. 58. 68. 75. 76 
Three ſorts of Engagements in the Contract of 
Sale. ibid. 58.59 
Engagements which the Seller is under to the Buyer. 
ibid, 59. 60 
Engagements which the Buyer is under to the Sel- 
ler. ibid. 65.66 
Clauſe of Nullity in caſe of Non-payment. ibid, 71 
Changes which happen after the Sale, and before 
the delivery of the thing ſold. ibid. 72.7 3-74-75 

wy | What 
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What Sales are null. I. 75. 77 
The Seller is obliged to declare the defects of the 


thing ſold. ibid. 83. 84.85 
Cauſes of the diſſolution of Sales. ibid. 87 
Difference between the nullity and diſſolution of a 

Sale. ibid. 88 
Diſſolution of the Sale reſtores all things as they 

were. ibid. 88 


Conditional Diſſolutions of the Sale. ibid. 89 
Diſſolution of the Sale by the mutual conſent of 
Seller and Buyer. ibid. 90 
In what caſes forced Sales are allowed for the ſer- 
vice of the Publick. ibid; 91.92 
Sales by Order of 4 Court of Juſtice. ibid. 92 


Sales by Cant or Auction. ibid. 92 
Privilege of the Seller for recovery of the Price. ib, 
369 

Sciences, the neceſſity of them. II. 417 
The ſeveral Sciences taught in Univerſities. ibid. 
497.498. KC. 

The duties of all Profeſſors of Sciences and Liberal 
Arts. ibid. 515 


Sea, the uſe of it is eommon to all perſons. II. 399 
Sea · Ports are of publick uſe. ibid. 399 
Regulations made about Fiſhing in the Seas. ib. 40 . 
Divers Rules of Policy relating to the Seas, and 

Sea- Ports. ibid. 01.402 

Separation of Goods between Husband and Wife. I. 182 
The Cauſe of the ſaid Separation. ibid. 182 
The effect thereof. ibid. 182 
Separation of the Goods of the deceaſed, from 

thoſe of the Heir or Executor, among their re- 
ſpective Creditors. ibid. 384. 603 

Of the nature and effects of the ſaid Separation. 
ibid. 385 
Sequeeſtration, what it is, and how it differs from a 
Depoſit. I. 138. 147 
ueſtrator muſt account. ibid. 147 

E of the Sequeſtrator's poſſeſſion. ibid. 147 
Sergeants, their Functions in executing the Orders and 


Decrees of Courts of Juſtice, II. 559 
Services, their Origin and Ule, I: 205 
In what they conſiſt. ibid. 207. 208 
Two general kinds of Services. ibid. 207. > 

20 


Services are regulated by their Titles. ibid. 
They are interpreted in favour of Liberty. ib. 208 
They may be acquired and loſt by Preſcription. ib. 
209 

Services are either for the uſe of Houſes, or Lands, 
and not for Perſons. ibid. 207.209 
The ſeveral forts of Services of Houſes. ibid. 211 
The ſeveral forts of Services of Lands. ibid. 213 
Engagements of the Proprietor of the Land, or Te- 
nement, which owes the Service, ibid. 214 
Engagements of the Proprietor of the Land, or 
Tenement, for which the Service is}due. ibid. 216 
How Services come to ceaſe. ibid. 217 
Shipwrack, Contribution for the loſs of what is thrown 
into the Sea, in a danger of Shipwrack. I. 335 
Upon what foot the Contribution 1s paid. ib. 336 
No contribution due, if the Ship is loſt. ibid. 337 
If a Veſſel ſaved from Shipwrack by throwing 
Goods over board, is caſt away in another place, 
and ſome of the Goods ſaved. ibid. 337 
When things thrown over board are recovered, the 
Contribution for them ceaſes. ibid. 338 
If by the throwing of ſome Goods over board, 
others which remain in the Ship are damaged, ib. 


338 
Slaves, who. I. 24 
Cauſes of Slavery. ibid, 24 
Manumiſſion from Slavery. ibid. 24 


Society, a Plan thereof, on the foundation of the two 

primary Laws, by two kinds of Engagements. I. v 

The deſtination of Man to Society, by two kinds 

of Engagements. ibid. vi 

The firſt kind of Engagements which link Men to- 

gether in Society. ibid. vii 

The ſecond kind of Engagements which unite Men 
Vol. II. | I 


in Society together. ibid. 1s 
Three ſorts of Troubles which diſturb the Order 
of Society. ibid. | xviſi 
The State of Society after the Fall of Man, and 
how God makes it to ſubſiſt. ibid. xix 
The foundations of the Order of Society in the 
preſent State. id xx 
The Government of God over Society. ibid. xxi 
The ſeveral particulars in which the Order of the 
Society of Mankind does conſiſt. II. 638 
Solidity among two or more Debtors, and among two 


or more Creditors. I. | 388 
It does not take place, unleſs it be expreſſed. ibid. 
389 


It may take place in all Obligations. ibid. 390 
Relief of him who pays for the others. ibid. 390 
The perſonal Exception which one of the Debtors 

may have, does not ſerve for the others, ibid. 


391 
Wherein conſiſts the Solidity among Creditors. ibid. 
392 
How it is acquired, ibid, 392 


The demand of the Debt by one is of uſe to the 
others. ibid. 392 
Sovereign, his Power, and the uſe which he ought to 
make of it. II. 302 
The ſeveral Rights of the Sovereign. ibid. 304 
The Sovereign has the Right of making Peace and 
War. ibid. 305 
He has the Right to make Laws. ibid. 305 
The Sovereign is the Defender of the Faith. ibid. 
306 
The Sovereign has the Right of granting Diſpenſa- 
tions and Privileges. ibid. 307 
The Sovereign has power to remit the Puniſhments 
of Crimes. ibid, 309 
The Rigit of the Sovereign to levy Troops for 
the Service of the War. ibid. 313 
The duties of Sovereigns. ibid. 315 
Stellionate, how it differs from Fraud in general. I. 
. 256.257 
Stellionate, or Cozenage, in mortgaging the ſame 
thing twice, without giving notice of the firſt 
Mortgage. ibid. 353 
Stray:, the property of them is acquired by a year 
and a day's poſſeſſion. II. 373 
Streets, are of publick uſe. II. 
Policy concerning Streets, and other publick Places. 


ibid. 404 
Subſtiturion, the meaning and different kinds thereof. 
II. 219 


The nature and uſe of Vulgar Subſtitution. ib. 221 
This kind of Subſtitution much uſed in England. 
ibid. 221 
Rules peculiar to ſome caſes of Vulgar Subſtituti- 
ons. ibid. 222 
The nature and uſe of Pupillary Subſtitution. ibid. 
226 

How far the ſame is received in England. ibid. 226 
The Pupillary Subſtitution comprehends the Vul- 
gar. ibid. 126 
It comprehends the Goods of the Child. ibid. 227 
This Subſtitution ends when the Infant attains the 
age of Puberty. ibid. 228 
It contains two Teſtaments, that of the Father, 
and that of the Child. ibid. 228 
What is meant by Exemplary Subſtiturion. ib. 228 
The meaning of a compendious Subſtitution, ibid. 
230 

A Reciprocal Subſtitution. ibid. + 1 
Particular Rules concerning ſome Caſes of Pupil- 


lary Subſtitution. ibid. 231 
Subſtitutions direct and fiduciary. ibid. 235 
Who may ſubſtitute. ibid. 238 


The Subſtitution is limited to the Goods which the 
Teſtator leaves. ibid. 238 
One may ſubſtitute things of all kinds. ibid. 245 
One may make a Fiduciary Subſtitution in favour 
of perſons to be born. ibid. 245 
„ b OF 


Of the 1 Subſtitutes, if there be 277 to 
ſucceed ſu vely. II. 245 
A Prohibition to alienate does not oblige, vals It 
be made in favour of ſome perſon. ibid. 247 
The fruits and intereſt of the ſubſtituted Goods 
are due from the time of the delay. ibid. 248 
Rules common to Fiduciary Subſtitutions of an In- 
heritance, and to thoſe of particular things, and 


to tacit Fiduciary Subſtitutions, ibid. 24.8 
Perſons incapable of Fiduciary Subſtitutions. ibid . 
249 
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Succeſſions, the neceſſity and uſe of them. I. xvii 
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Succeſſions Legal and Teſtamentary. ibid. $42. 559 

Three Orders of Legal Succeſſions, Deſcendants, 
Aſcendants, and Collaterals. ibid. 543 

Difference between the Law of England, and the 
Civil Law, touching the Succeſſion of Collate- 
rals. ibid, 545 

The Origin of Teſtamentary Succeſſions, ib. 545 
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Succeſhons, ibid, 546 
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ibid. 553 
Succeſſion of Aliens. ibid. 555. II. 376 
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ceſſion. ibid. 074 
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Debtor. ibid. 95 
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Debtor. ibid. 395 
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396 
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bound for the penalties to which they may be 
liable. ibid. 397 
Engagements of the Surety to the Creditor. ibid. 


398 
In what manner ſeveral Sureties are bound. ib. 399 
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The Surety in a Leaſe is not bound upon the re- 


3 
Teftaments, the nature thereof, and their kinds. II. 


A TABLE of the 


newal of the Leaſe. ibid, S 496 
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349 
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colle& the Taxes. ibid. 352 
By the Civil Law no perſon was to be impriſoned 
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fame is allowed. ibid. 353 
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the Teſtator. ibid. 7 
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ſons to make a Teſtament. ibid. 15 
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Rules for interpreting the other ſorts of difficulties 
which occur in Teſtaments, beſides thoſe of the 
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The neceſſity of Trade and Commerce. ibid. 417 
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10 
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ſtitutions and Fiduciary Bequeſts. ibid. 105 
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Uuiverſities, the neceſſity of them in a Kingdom. II. 


496 
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Warranty in the Sale of a Debt. ibid. 83 PA who produces them. ibid. * 1452 
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